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SUGGESTIONS  CONCERNING  THE  STUDY  OF  THE  LAW. 
By  the  Editor. 

This  Commentaries  of  Mr.  Justice  Blackstone  have  now  for  more  than  a 
centnry  been  the  wonder  and  delight  of  persons  whose  curiosity  or  interest 
have  led  them  to  investigate  the  constitution  and  laws  of  Great  Britain,  the 
condition  of  things  from  which  they  grew,  and  the  reasons  upon  which  they 
rest  Lapse  of  time  does  not  seem  to  diminish  the  attractions,  or  to  lessen 
materially  the  practical  value  of  these  Commentaries.  Large  as  is  the  proportion 
of  the  rules  and  usages  here  defined  and  described  which  have  been  modified 
by  statute,  or  have  become  obsolete  in  the  changes  and  habits  and  modes  of 
thought  among  the  people,  the  best  book  in  which  to  take  a  comprehensive 
view  of  the  rudiments  of  English  and  American  law  is  still  the  work  now 
before  us  of  this  eminent  jurist  It  is  true  that  of  late  many  short  and  easy 
highways  to  a  knowledge  of  the  law  have  been  planned  by  different  writers, 
along  which  the  student  might  saunter  with  little  hard  labor  and  less  hard 
thought,  arriving  at  his  goal  at  last  with  a  vague  impression  of  having  surveyed 
a  vast  field  of  curious  and  irreconcilable  contradictions,  where  confusion  was 
the  leading  principle,  and  chance  the  arbiter  of  controversy;  but  the  thoughtful 
studeut,  the  earnest  seeker  after  knowledge,  ambitious  to  fit  himself  for  the 
practical  duties  of  life,  and  for  the  stations  to  which  the  partiality  or  discern- 
ment of  his  fellows  might  summon  him,  has  shunned  these  deceptive  ways,  and 
by  the  aid  of  vigorous  thinkers,  like  the  author  before  us,  has  delighted  to 
trace  the  plain  law  running  through  the  apparent  confusion,  and  to  discover 
and  contemplate  the  sound  reasons  out  of  which  rules  apparently  arbitrary  have 
sprung.  Such  minds  soon  perceive  that  the  field  of  legal  knowledge  is  too  vast 
and  diversified  to  be  understood  from  a  superficial  survey  of  its  principal  objects 
and  features,  and  that  it  must  be  carefully  explored  through  all  its  mazes  and 
intricacies,  and  with  the  aid  of  the  men  who,  having  studied  the  law  with  an 
intimate  knowledge  of  the  habits  and  cnstoms  of  the  people  over  whom  it  was 
established,  were  prepared  to  say  why  this  rule  was  prescribed,  and  how  and 
under  what  circumstances  that  custom  sprung  up.  And  so  it  happens,  that 
while  year  by  year  hundreds  of  superficial  workers  are  preparing  themselves  to 
glean  in  the  fields  of  legal  controversy,  the  true  laborers  in  that  field,  the  men 
who  are  to  reap  its  substantial  hai-vests,  and  to  bear  away  its  tempting  prizes, 
do  not  spare  themselves  the  labor  of  an  intimate  acquaintance  with  the  work 
of  this  great  jurist,  nor  fail  to  explore  the  abundant  stores  of  legal  learning  to 
which  he  gives  us  such  agreeable  introduction. 

Nor,  although  there  are  many  things  in  Blackstone  which  have  ceased  to  be 
important  in  the  practical  administration  of  the  law,  can  we  with  prudence  or 
propriety  omit  to  make  ourselves  acquainted  with  them.  Things  which  are 
abolished  or  obsolete  may,  nevertheless,  have  furnished  the  reasons  for  the 
things  which  remain :  and  to  study  rules  while  ignoring  their  reasons  would  be 
like  studying  the  animal  anatomy  while  ignoring  the  principle  of  life  which 
animated  it.     And  it  is  noticeable,  also,  that  though  in  England,  where  the 
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common  law  and  the  statutes  mentioned  by  this  author  have  been  so  greatly 
changed  by  recent  legislation^  new  works  adapted  to  the  present  condition  of 
things  may,  to  a  considerable  extent,  supersede  the  one  before  us,  in  America 
where  many  of  these  changes  haye  never  been  made,  and  where  much  of  the 
recent  English  legislation  has  no  importance,  even  by  way  of  explanation  or 
illustration,  the  original  work  of  Blackstone  is  much  the  most  useful,  as  pre- 
senting us  the  law  in  something  near  the  condition  in  which  our  ancestors 
brought  it  to  America,  leaving  us  to  trace  in  our  statutes  and  decisions  its 
subsequent  changes  here,  unembarrassed  by  irrelevant  information  about 
parliamentary  legislation  which  in  no  way  concerns  us. 

In  the  preparation  of  the  present  edition  it  has  not  been  thought  unimpor- 
tant to  call  attention  from  time  to  time  to  the  differences  which  exist  between 
the  constitutions  of  Great  Britain  and  of  the  United  States.  Some  of  those 
differences,  however,  are  too  subtle  to  be  put  upon  paper,  and  spring  from 
differences  in  society  which  are  sensibly  felt  but  difficult  of  description  or 
explanation.  To  speak  of  the  one  government  as  monarchical  and  the  other 
as  republican  is  naturally  to  convey  the  idea  that  in  the  one  the  element  of 
executive  strength  and  power  is  predominant,  while  in  the  other  the  influence 
of  the  people  in  the  government  is  more  direct  and  controlling;  and  the 
student  of  politics,  who  comes  to  this  subject  without  previous  familiarity  with 
English  constitutional  history,  is  apt  to  be  surprised  when  he  finds  that  the 
personal  influence  and  authority  of  the  American  Executive  are  much  the  more 
potent,  and  that  while  the  popular  branch  of  the  American  legislature  is  at 
most  but  the  peer  of  the  upper,  the  commons  house  of  parliament  lays  down 
the  law  for  both  the  monarch  and  the  house  of  lords,  permitting  neither  of 
those  branches  of  the  legislative  department  to  oppose  its  settled  determina- 
tions. But  it  would  be  idle  from  thence  to  draw  general  conclusions,  unless 
we  go  beyond  the  theory  of  the  British  constitution,  and  take  into  considera- 
tion the  aristocratic  nature  of  British  society,  and  that  strong  conservative 
sentiment  and  tendency  which  preserves  to  the  privileged  classes  the  real 
control  of  the  government,  notwithstanding  the  house  of  the  legislature, 
which  nominally  represents  them,  has  been  stripped  in  a  measure  of  its  power, 
and  the  government  brought  into  more  intimate  sympathy  with  the  prevailing 
popular  sentiment  We  cannot  understand  a  political  system,  and  judge  of  its 
value  and  probable  influence  and  permanency,  without  a  knowledge  of  the 
people  who  have  adopted  it,  and  of  the  manner  in  which  they  are  likely  to  give 
its  theories  practical  effect ;  for  nothing  is  more  evident  than  that  what  will 
conduct  one  people  to  ruin,  may  lead  another,  which  has  had  a  different 
history  and  training,  and  whose  natural  and  acquired  tendencies  are  different, 
on  the  high  road  to  national  greatness  and  prosperity.  The  necessity  of 
checks  and  balances  in  government,  and  of  a  careful  distribution  of  govern- 
mental functions,  is  obviously  greatest  where  the  conservative  sentiment  is 
weakest,  and  it  is  consequently  entirely  possible  that  a  concentration  of  power 
in  a  single  house  of  the  legislature  may  be  safe  and  even  useful  in  one  country, 
while  justly  condemned  by  all  thinking  men  as  likely  to  lead  to  commotions, 
anarchy  and  revolutions  in  another.  All  history  teaches  us  that  different 
peoples,  or  even  the  same  people  in  different  stages  of  advancement,  are  not  to 
be  governed  by  the  like  modes  and  forms;  and  while  we  all  concede  this  as  a 
general  rule,  we  are  too  apt,  perhaps,  when   we  compare  with  our  own  the 
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Bystem  which  preyails  in  the  conntry  from  which  we  have  mainly  derived  our 
ideas  of  government  and  law,  to  forget  that  we  erected  our  structure  on 
foundation  ideas  of  democracy  which  never  pervaded  the  governing  classes  in 
Great  Britain,  and  that  the  aristocratic  sentiment,  which  is  there  controlling, 
is  here  in  a  political  point  of  view,  insignificant. 

We  have  tried  in  America  the  system  of  setting  bounds  to  the  authority  of 
government,  by  written  constitutions  which  prescribe  limits  and  furnish  the 
means  of  restraint  when  a  disposition  is  evinced  to  overstep  them.  It  is 
possible  that,  while  we  have  thus  the  letter  of  the  law  in  black  and  white 
before  us,  we  become  less  regardful  of  its  spirit  than  we  should  be  if  its 
maxims  were  left  to  the  watchful  care  and  reverential  guardianship  of  the 
people.  It  is  very  likely  that  those  who  frame  the  laws  would  be  more  careful 
at  all  times  to  keep  within  due  bounds,  if  the  responsibility  of  final  decision 
upon  questions  regarding  their  own  power  was  to  rest  with  them  rather  than 
with  some  other  authority.  It  is  quite  certain  that  enactments  of  doubtful 
constitutional  validity  are  sometimes  adopted  by  legislators  who  waive  the 
question  of  doubt,  and  leave  it  to  be  settled  by  the  courts  when  the  true  theory 
of  our  government  requires  that  they  should  consider  it  carefully  and  con- 
scientiously, and  make  their  action  depend  upon  its  solution.  But,  on  the 
other  hand,  there  are  advantages  in  our  system  which  more  than  compensate 
for  the  drawbacks  referred  to;  and  the  evident  tendency  in  this  country  is  to 
add  to  constitutional  restrictions  rather  than  to  diminish  their  number.  We 
discover  this  in  the  proceedings  of  every  constitutional  convention  which  is 
held;  in  the  restraint  imposed  upon  private  and  class  legislation;  in  the 
increased  particularity  in  the  specification  of  personal  rights;  and  in  the 
securities  devised  to  prevent  hasty  and  improvident  action  in  legislative  bodies. 
This  tendency  cannot  be  overlooked  in  our  consideration  of  the  constitutional 
system  of  the  American  states,  and,  whether  we  regard  it  as  wise  or  unwise,  we 
have  only  to  bow  to  the  popular  will,  expressed  as  it  is  in  the  most  solemn  and 
authoritative  manner  that  could  possibly  be  devised. 

It  scarcely  seems  necessary  to  remark  that  the  student  of  American  law 
ought  to  be  well  grounded  in  English  history,  and  to  have  studied  the  develop- 
ment of  constitutional  principles  in  the  struggles  and  revolutions  of  the 
English  people.  It  is  idle  to  come  to  an  examination  of  American  con- 
stitutions without  some  familiarity  with  that  from  which  they  have  sprung, 
and  impossible  to  understand  the  full  force  and  meaning  of  the  maxims  of 
personal  liberty,  which  are  so  important  a  part  of  our  law,  without  first 
learning  how  and  why  it  was  that  they  became  incorporated  in  the  legal 
system.  An  abstract  consideration  of  rights  may  answer  the  purpose  of  the 
mere  theorist,  but  it  is  not  sufficient  for  the  lawyer;  he  must  deal  with  princi- 
ples as  they  have  found  recognition  in  the  legal  system,  with  all  the  limitations 
which  state  necessity  or  policy  may  have  imposed.  A  recent  thoughtful  anr* 
philosphical  writer  has  well  said  that  "rights  are  and  can  be  real,  only  as  tliej 
are  established  in  the  civil  and  political  organization.  They  are  slowly  and 
only  with  toil  and  endeavor  enacted  in  laws  and  moulded  in  institutions.  It  is 
only  with  care  and  steadiness  and  tenacity  of  purpose  that  those  guaranties 
are  forged  which  are  the  securance  of  freedom,  and  they  are  to  be  clinched  and 
riveted  to  be  strong  for  defence  and  against  assault.  The  rhetoric  which  holds 
the  loftier  abstract  conception  avails  nothing,  until  in  the  constructive  grasp 
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and  tentative  skill  of  those  who  apprehend  the  conditions  of  positive  rights,  it 
is  shaped  and  formed  in  the  process  of  the  state.  The  foimer  is  often  the 
quality  of  some  individual  thinker,  whose  ideal  is  cold  also  in  its  distant 
elevation,  and  who,  regarding  in  events  only  the  conflict  of  ideas,  is  indifferent 
to  the  real  life  of  men  and  nations ;  and  this  indifference  may  become,  when 
his  own  ideal  is  unrecognized,  the  ground  only  of  the  scorn  of  an  unsympathiz- 
ing  imagination — not  the  nobleness  but  the  weakness  of  disdain:. the  latter  is 
the  work  of  the  statesman  who  alone  knows  how  patient  and  vigilant  is  the 
toil  which  is  the  condition  of  the  institution  of  rights,  and  how  wary  and 
bitter  is  the  antagonism  of  the  forces  from  whose  selfish  grasp  the  ampler  field 
of  rights  is  wrested,  and  who  forgets  in  no  immediate  end  the  long  result  to  be 
attained,  nor  in  the  exultation  of  momentary  success,  or  the  discouragement 
'Of  momentary  failure,  how  firmly  and  how  broadly  rights,  to  be  secure  must 
be  enacted  in  the  laws  and  moulded  in  the  institutions  of  the  state."  {a) 

It  is  not  our  meaning  that  the  student  should  read  history  with  a  view  alone 
to  the  law,  or  that  he  should  confine  his  investigations  to  the  history  of  a 
single  race:  in  this  particular  his  culture  cannot  be  too  broad  or  too  liberal; 
what  we  mean  is,  that  to  the  lawyer  English  history  possesses  a  value  that 
renders  its  careful  study  quite  indispensable,  and  that  the  student  of  law  must 
pursue  it  as  the  beginning  and  foundation  of  his  legal  course  if  he  aspires  to 
respectable  attainments.  His  particular  and  careful  attention  should  be 
directed  to  the  history  of  the  English  constitution  as  traced  in  the  works 
of  writers  like  Hallam  and  May;  and  from  the  speeches  of  Burke  and  Erskine, 
and  other  eminent  statemen  of  modern  times,  as  well  as  from  some  of  the 
leading  state  trials,  he  will  derive  abundant  illustration  of  a  pertinent  and 
forcible  character,  that  will  tend  to  make  more  vivid  and  permanent  the 
impression  which  the  facts  of  the  history  leave  upon  the  mind.(^) 

From  these  sources  he  will  not  only  derive  increased  love  of  liberty,  and 
strengthened  attachment  to  the  institutions  under  which  he  lives,  but  he  will 
be  taught,  also,  to  discern  in  the  dry  rule  of  law  the  principle  which  underlies 
and  vivifies  it,  and  he  will  discern  how  to  apply  correctly  that  principle,  in 

(o)  "  The  Nation,'*  by  E  Mulford.  p.  88.     As  this  book  has  but  recently  appean^d,  attention 
is  called  to  it  as  a  work  which  nobly  fulfills  the  purpose  announced  by  the  author  in  his  pref 
ace,  "  to  ascertain  and  define  the  being  of  the  nation  in  its  unity  and  continuity." 

(6)  The  leading  cases  on  constitutional  law,  it  would  be  useful  to  read  in  the  same  connection 
Those  regarded  as  such  have  been  recently  published,  with  notes,  by  Mr.  Herbert  Broom,  but 
his  work  has  not  been  republished  in  America.  The  following  are  the  coses  <»f  moNt  interest 
and  importance  in  this  country,  with  references  to  the  reports  or  other  publications  where  they 
may  be  fcmnd:  Sommersel's  Case,  20  State  Trials.  1,  and  Loffl,  1;  the  right  to  pei-sonal  liberty; 
slavery  the  creature  of  positive  law:  Bushnell's  Case,  6  State  Trials,  999;  Vaughan,  136; 
Freeman,  1;  2  Jones.  18;  jurors  n<»t  to  be  coerced  in  tlieir  verdict,  or  called  to  account  for  it 
afterwards:  Darnell's  Case,  8  State  Trials,  1;  illegality  of  arrest  without  cause  shown;  right 
to  habeas  corpus :  The  Banker's  Case,  14  State  Trials,  1,  and  6  Mod.  29;  Skinner,  GOl;  1  Free- 
man, 331;  the  right  to  private  property  :  Leach  f.  Mooney,  19  State  Trials,  1001;  Burr.  1692;  1 
W.  Bla.  655;  Wilkes  v.  Wood,  19  State  Trials,  1153;  Entick  v.  Carrington,  id.  1080;  2  Wilson, 
275;  illegality  of  general  warrants;  right  to  protection  against  unreasonable  searches  and 
seizures:  Stockdale  v.  Hansard.  9  Ad.  and  El.  1;  11  id.  253:  parliamentary  privilege  of 
publication;  protection  of  individuals  against  libi'llous  aspersions  in  legislative  documents; 
Bamardiston  v.  Soarae,  6  State  Trials.  1063;  2  Lev.  114;  Pollexf.  470;  1  Freeman,  880; 
8  Keb.  865;  legislative  powers  and  privileges.  Other  cases  of  historical  value,  and  particularly 
the  great  cases  of  Shipmoney  and  of  the  Seven  Bishops,  are  included  in  the  collection,  and  all 
are  enriched  with  copious  notes.  It  may  here  be  mentioned,  also,  that  Todd's  Parliamentary 
Government  in  England — a  recent  work — is  more  full  in  its  collection  of  facts  than  the  Con- 
stitutional History  by  May;  and  is  a  convenient  and  usefiil  work. 
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new  cases  as  they  arise,  by  noting  how  it  has  been  applied  by  the  great  minds 
which  thus  become  his  preceptors. 

He  cannot  fail,  also,  to  have  it  fully  impi*e8sed  upon  his  mind  in  the  course 
of  these  investigations,  that  there  are  some  bounds  to  the  authority  of  govern- 
ment, which  exist  in  the  very  nature  of  our  organized  society,  and  do  not  need 
to  be  pointed  out  by  positive  law.  It  is  possible  that  he  may  sometimes 
encounter  a  vague  impression  that  government  may  rightfully  do  whatever  it 
h^A  i\iQ power  to  do;  and  that  whenever  a  particular  department  of  govern- 
ment, or  officer  of  any  department,  has  not  been  made  responsible  to  any  other 
for  the  proper  exercise  of  authority,  the  determination  of  such  department  or 
officer  to  do  a  particular  act,  must  be  accepted  as  satisfactory  and  conclusive 
evidence  that  the  act  itself  is  rightful  and  legal.  Such  is  not  the  theory  of  the 
American  constitutions,  or  of  any  government  where  rights  are  recognized  and 
respected.  The  sovereignty  with  us  is  in  the  people,  and  they  have  delegated 
to  the  agencies  of  their  creation  only  so  much  of  the  powers  of  government  as 
they  deemed  safe,  proper,  and  expedient  The  power  exercised  must  be 
within  the  grant  made,  and  if  it  be  not,  it  is  usurpation,  whether  the  means 
of  restraint  are  provided  or  not  The  people  even  proceed  deliberately  and 
from  a  conviction  of  the  absolute  necessity  for  such  action,  to  impose  restric- 
tions upon  their  own  authority;  and  they  preclude  themselves  from  the 
exercise  of  sovereign  powers  except  under  the  conditions  of  caution  and 
deliberation,  which  they  have  previously,  by  their  written  constitution,  im- 
posed. It  is  not,  therefore,  to  be  readily  inferred  that  they  designed  any 
department  of  the  government  to  exercise  ai'bitrary  authority.  It  is  another 
common  error  to  which  our  author  gives  no  countenance,  that  constitutions  in 
free  states  are  established  mainly  for  the  purpose  of  giving  effect  to  the  voice 
of  the  majority,  and  that  that  voice,  whenever  expressed  in  due  form,  is  and 
should  be  of  absolute  force.  The  student  will  soon  perceive  that  this  is  true 
only  in  a  general  sense,  and  that  in  various  ways  the  majority  are  curbed  and 
controlled  to  restrain  passion  and  prevent  injustice.  To  deal  arbitrarily  with 
the  rights  of  the  minority,  even  though  that  minority  be  so  small  as  to  embrace 
a  single  person  only,  is  not  within  the  province  of  any  free  government,  and  the 
power  cannot  be  rightfully  conferred,  because  on  no  admissible  theory  of 
organized  society  does  the  sovereignty  itself  possess  \t(c) 

We  must  discard  alike  the  idea  of  a  divine  origin  for  government,  and 
the  theoretical  social  compact,  and  acknowledge  rightful  authority  in  the 
physical  power  of  the  stronger  to  subject  the  weaker  to  his  will,  before  we  can 
accede  to  the  doctrine  that  the  greater  number  of  voters  is  necessarily  to  hold 
absolute  sway,  or  that  the  voice  of  the  people  is  always  to  be  accepted  as  the 
•voice  of  Deity.  Even  when  convened  to  consider  what  shall  be  the  tenns 
of  their  compact  of  government  the  people  are  not  without  law,  and  are  not  at 
liberty  to  regard  themselves  as  under  no  restraints.  The  law  of  God  precedes 
their  action ;  the  immutable  principles  of  right  and  justice  are  over  and  about 

(c)  "Sovereignty,"  snys  Dr.  Liobbr.  (Civil  Lihorty  and  Self-government,  c.  14)  '-'is  not 
absolutism.'*  And  again,  he  says,  speaking  of  the  despotism  which  is  founded  npon  pre- 
existing popnlar  absolutism  :  "the  process  [by  which  it  is  reached]  is  of  no  importance;  the 
facts  are  simply  these,  the  power  thus  acquired  is  despotic,  and  hostile  to  self-government;  the 
power  is  claimed  on  the  ground  of  absolute  popular  power:  and  ii  becomes  the  more  uncompromU' 
ing  because  it  is  claimed  on  the  ground  of  popular  power" — Ibid.  c.  81. 
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them,  and  cannot  rightfully  be  ignored;  the  life  and  the  liberty  of  the 
individual  and  the  fruits  of  his  labor  are  not  more  sacred  after  they  have  been 
declared  by  a  written  law  to  be  inviolable  than  they  were  before,  and  the 
legitimate  province  of  constitutions  is  to  furnish  them  with  due  and  adequate 
protection  instead  of  providing  the  means  by  which  the  individual  may  be 
robbed  by  the  organized  society  he  enters,  of  either  or  all.  The  eloquent 
denunciation  by  Burke  of  the  doctrine  of  arbitrary  power,  delivered  on  the 
trial  of  Warren  Hastings,  is  worthy  of  being  repeated  often,  and  thoughtfully 
dwelt  upon  by  those  who  frame  laws  for  a  free  people.  "  He  have  arbitrary 
power  1  My  lords,  the  East  India  Company  have  not  arbitrary  power  to  give 
him;  the  king  has  no  arbitrary  power 'to  give  him;  your  lordships  have  not; 
nor  the  commons ;  nor  the  whole  legislature.  We  have  no  arbitrary  power  to 
give,  because  arbitrary  power  is  a  thing  which  neither  any  man  can  hold  nor 
any  man  can  give.  No  man  can  lawfully  govern  himself  according  to  his  own 
will,  much  less  can  one  person  be  governed  by  the  will  of  another.  We  are  all 
bom  in  subjection,  all  born  equally,  high  and  low,  governors  and  governed,  in 
subjection  to  one  great,  immutable,  pre-existent  law,  prior  to  all  our  devices, 
and  prior  to  all  our  contrivances,  paramount  to  all  our  ideas  and  all  our 
sensations,  antecedent  to  our  very  existence,  by  which  we  are  knit  and 
connected  in  the  eternal  frame  of  the  univei*se,  out  of  which  we  cannot  stir. 
This  great  law  does  not  arise  from  our  conventions  or  compacts;  on  the 
contrary  it  gives  to  our  conventions  and  compacts  all  the  force  and  sanction 
they  can  have ;  it  does  not  arise  from  our  vain  institutions.  Every  good  gift 
is  of  Ood ;  and  he  who  has  given  the  power,  and  from  whom  alone  it  originates, 
will  never  suffer  the  exercise  of  it  to  be  practiced  upon  any  less  solid  founda- 
tion than  the  power  itself.  If,  then,  all  dominion  of  man  over  man  is  the 
effect  of  the  divine  disposition,  it  is  bound  by  the  eternal  laws  of  him  that  gave 
it,  with  which  no  human  authority  can  dispense;  neither  he  that  exercises  it, 
nor  those  who  are  subject  to  it ;  and  if  they  were  mad  enough  to  make  an 
express  contract  that  should  release  their  magistrate  from  his  duty,  and  should 
declare  their  lives,  liberties  and  properties  dependent  upon,  not  rules  and  laws, 
but  his  mere  capricious  will,  that  covenant  would  be  void.  The  acceptor 
of  it  has  not  his  authority  increased,  but  he  has  his  crinie  doubled.''(rf) 

What  has  been  said  does  not  at  all  call  in  question  the  correctness, of  those 
rules  which  have  been  laid  down  by  courts  and  law  writers  for  the  construction 
of  written  constitutions,  and  for  the  guidance  of  legislative  bodies  or  judicial 
tribunals  in  passing  upon  the  disputes  which  arise  under  them.  What  is  right, 
what  is  expedient,  what  is  proper,  what  constitute  the  inalienable  rights  of 
individuals,  and  what  is  necessary  to  be  inserted  in  their  constitution 
of  government  to  protect  them,  the  people  who  frame  it  must  judge,  and  no^ 
generally  he  who,  under  it,  is  vested  with  executive  or  judicial  functiona. 
But  in  all  our  inquiries  concerning  what  the  law  is,  and  how  the  written 
constitution  affects  the  rights  of  individuals,  we  are  in  danger  of  being  led  to 

id)  And  afcafn,  he  says  in  the  sume  speech  :  ''  Law  and  arbitrary  power  are  in  eternal  enmity. 
IVaroe  me  a  ma^i^trate.  and  I  will  name  property;  name  me  power  find  T  will  nnme  protection. 
It  is  a  contradiction  in  terms;  ft  is  blasphemy  in  religion;  it  in  wickedness  in  potiticx.  to  »ay  that 
any  man  can  have  arbitrary  power.  In  every  patent  of  oflRce  the  duty  is  included.  For  what 
else  does  a  magistrate  exist?  To  snppose  for  power  is  an  absurdity  in  idea.  Jndgen  are 
ffnided  and  governed  by  the  eternal  laws  of  justice  to  which  we  are  all  subject."  See  Prior's 
life  of  Burke,  ch.  iz;  Works.  (Little  &  Brown's  Ed.)  ix,  455. 
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false  conclusions  if  we  do  not  keep  in  mind  the  primary  and  fundamental  fact, 
that  '^ written  constitutions  sanctify  and  confirm  great  principles,  but  the 
latter  are  prior  in  existence  to  the  former"(«)  Those  instruments  have 
for  one  of  their  chief  ends  the  protection  of  the  rights  of  minorities:  they  seek 
the  establishment  of  a  government  of  laws  which  shall  be  restrained  in  its 
operation  within  the  proper  sphere  of  government,  and  shall  protect  the  pre- 
existent  rights,  not  take  them  away.(/) 

The  best  aid  to  a  proper  understanding  and  interpretation  of  the  law,  where 
one's  previous  reading  has  fitted  him  for  its  consideration,  is  a  thoughtful  and 
patient  examination  of  the  purpose  of  its  enactment  If  one  shall  enter  upon 
the  study  of  the  law  under  the  impression  that  the  extent  of  his  advancement 
must  necessarily  bear  some  relation  to  the  number  of  hours  consumed  in 
reading,  and  the  number  of  pages  devoured,  and  shall,  in  consequence  of  that 
mistaken  impression,  hurry  over  ground  where  he  should  proceed  slowly,  cau- 
tiously, and  with  much  pains-taking,  he  must  be  brought  at  last  &ce  to  face 
with  the  fact  that  he  is  reading  to  little  purpose,  and  catching  but  surface 
views.  For  it  is  as  true  with  the  mental  as  it  is  with  the  physical  life,  that,  to 
nourish  and  strengthen  the  powers,  there  must  be  time  and  opportunity  for 
digestion ;  and  this  process  demands  consideration,  reflection,  and  patient  and 
laborious  thought  "All  knowledge,"  says  Sir  William  Hamilton,  "  is  only  for 
the  sake  of  energy;"  and,  again,  "The  paramount  end  of  liberal  study  is  the 
development  of  the  student's  mind ;  and  knowledge  is  principally  useful  as  a 
means  of  determining  the  faculties  to  that  exercise  through  which  this 
development  is  accomplished,''(^)  The  study  of  the  law  must  be  with  active 
mind  and  receptive  understanding;  for  otherwise  the  student,  however  patient 
his  reading,  will  be  forced  to  confess  in  the  end  that,  in  the  "nice,  sharp 
quillets  of  the  law,"  with  which  his  memory  is  burdened,  he  is,  like  Shak- 
speare's  clown,  "  no  wiser  than  a  daw."  That  lawyer,  however  able,  who  rises 
in  court  to  discuss  great  questions  with  no  better  or  more  thoughtful  prepara- 
tion than  a  great  collection  of  precedents,  from  which  he  may  read  what  this 
judge  has  said,  or  what  deduction  that  writer  has  made,  has  generally  no  right 
to  expect  that  he  is  rendering  valuable  assistance  to  the  court,  or  that  he  is 
advancing  essentially  the  cause  of  his  client    Every  litigated  case  has  an 

(e)  2  Webster's  work?;  892.  See  also,  per  Bates,  arguendo,  in  Hamilton  v.  St.  Louis  Conntj 
Conrt,  15  Mo.  18,  qnoted  in  Coo.  Const.  Lim.  86.  '^  The  principal  aim  of  society  is  to  protect 
individuals  in  the  enjoyrient  of  those  absolute  rigbts  which  were  vested  in  them  by  the  immut- 
able laws  of  nature,  but  whicb  could  not  be  preser\'ed  in  peace  without  that  mutual  assistance 
and  interconrso  which  if  gained  by  the  inntitution  of  friendly  and  social  communities.  Hence 
it  follows  that  the  ^'St  and  primary  end  of  human  laws  is  to  maintain  and  regulate  these 
absolute  rights  of  individuals.'*    Post,  book  1,  p.  124. 

(/)  "All  endeavors  to  throw  more  and  more  unarticulated  power  into  the  hands  of  the  pri- 
mary masses,  to  deprive  a  country  more  and  more  of  a  gradually  evolving  character;  in  one 
word,  to  introduce  an  ever-increasing,  direct,  unmodified  popular  power,  amount  to  an  aban- 
donment of  self-government,  and  an  approach  to  imperatorial  sovereignty,  whether  there  be 
actually  a  Caesar  or  not — to  popular  absolutism,  whether  the  absolutism  remain  for  any  length 
of  time  in  the  hands  of  a  sweeping  majority,  subject  of  course  to  a  skillful  leader,  as  in  Athens 
after  the  Peloponesian  war,  or  whether  it  rapidly  pass  over  into  the  hands  of  a  broadly  named 
Caesar.  Imperatorial  sovereignty  may  be  at  a  certain  period  more  plausible  than  the  sover- 
eignty founded  upon  divine  right,  but  they  are  both  equally  hostile  to  self-government,  and  the 
only  means  to  resist  the  inroads  of  power  is,  under  the  guidance  of  Providence  and  a  liberty- 
wedded  people,  the  same  means  which  in  so  many  cases  have  withstood  the  inroads  of  the 
barbarians,  namely,  the  institution,  the  self-sustaining  and  organic  system  of  laws/'  Lieber 
Civ.  Lib.  and  Self  Gov.  ch.  38. 

(g)  Metaphysics,  §§1,2. 
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asjiecfc  of  its  own,  and  is  supposed  to  present  some  new  combination  which 
renders  it  doubtful  what  principle  should  be  applied,  or  what  circumstance 
should  be  controlling;  and  what  the  court  needs  is,  to  haye  the  principle 
pointed  out,  and  the  why  and  the  how  of  its  applicabiUty  explained.  Judges 
may  read  books  and  hunt  up  precedents  for  themselves;  but  they  have  not 
always  the  leisure  to  devote  to  each  case  that  thought  and  reflection  which  the 
counsel  is  employed  to  give,  and  which  may  be  essential  to  insure  its  being 
grounded  on  the  proper  basis.  This  is  the  duDy  of  the  counsel;  and  when  he 
has  read  what  he  supposes  to  bear  upon  the  case,  and  has  carefully  arranged 
and  digested  his  learning,  he  has  a  right  to  feel  confident  in  his  preparation, 
and  in  his  ability  to  present  a  more  forcible  and  convincing  argument  to  the 
court — applying  it,  as  he  will,  to  the  precise  facts  of  the  controversy — than  any 
he  can  read  from  the  authorities.  Indeed,  much  reading  of  undigested  cases, 
or  even  text-books,  at  the  bar,  is  usually  a  waste  of  time,  or  at  best  only 
answers  the  purpose  of  directing  the  attention  of  the  court  to  a  great  number 
of  decisions  which  might,  with  equal  profit,  be  specified  in  a  written  list  to  be 
handed  up  to  the  judges  for  their  subsequent  investigation.  For  such  reading 
will  often  leave  only  a  vague  and  imperfect  idea  that  the  authorities  read  from 
have  some  sort  of  bearing  upon  the  question  under  consideration,  but  precisely 
what,  the  judge  must  satisfy  himself  afterward  by  making  that  study  of  them 
which  the  counsel  has  failed  to  make. 

The  caution  which  involves  thorough  preparation  for  pi-actice  is  more  need- 
ful in  cases  regarding  fundamental  rights,  than  in  any  others.  The  tempta- 
tion is  too  great  in  America  for  practitioners  to  open  offices  and  tender  their 
assistance  in  legal  causes  without  any  such  examination  of  the  institutions 
under  which  they  live  as  will  entitle  them  to  be  heard  on  questions  of  con- 
stitutional authority.  It  is  too  often — indeed,  it  is  usually — the  case,  that  law 
reading  is  directed  mainly  to  preparation  for  an  early  entry  into  practice,  in 
simple  cases  and  in  the  lower  courts,  and  that  works  on  contracts  and  on  torts 
are  allowed  to  occupy  the  attention  to  the  exclusion  of  the  works  on  govern- 
ment. Something  of  politics  the  student  will  be  inclined  to  learn ;  and  it  will 
not  be  suprising  if  the  temptations  of  political  life  shall  beset  him  early,  and 
lead  him  away  into  excitements  that  are  fatal  to  regular  and  dispassionate 
investigations;  for,  in  politics,  one  reads  not  so  much  to  form  judgments  as  to 
gather  arguments  in  support  of  pre-existing  notions;  and  notoriety  in  that 
field  is  quite  consistent  with  great  ignorance  on  constitutional  subjects.  The 
leaders  of  the  political  party  will  be  read;  while  the  jurists,  whose  business  it 
has  been  to  treat  constitutional  subjects  from  a  judicial  stand-point,  are  over- 
looked; and  the  training  which  one  obtains  in  that  way,  while  it  may  fit  him 
for  making  an  effective  stump  speech,  goes  but  a  little  way  in  the  preparation 
for  undertaking  such  great  questions  of  government  as  the  lawyer  of  reputed 
ability  is  liable  at  any  time  to  be  called  upon  to  grapple  with. 

What  sort  of  an  argument,  for  instance,  would  have  been  made  by  Mr.  Ilar- 
grave  in  the  great  case  of  Sommersett,  had  his  reading  and  reflection  been 
confined  within  the  narrow  bounds  which  many  law  students  of  the  present 
day  seem  willing  to  accept  as  furnishing  sufficient . scope  for  their  powers? 
Would  that  eminent  judge,  who  is  admitted  to  have  made,  with  reluctance,  a 
decision,  which,  in  the  law  of  personal  liberty,  will  be  a  landmark  for  all  time, 
have  been  brought  to  the  point  of  conviction  which  would  insure  its  being 
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made  at  all  ?  Nor  are  we  to  suppose  that  all  the  great  questions  regarding 
individual  liberty  have  been  disposed  of  by  the  decisions  of  Lord  Mansfield  and 
Lord  Camden ;  or,  to  pass  to  questions  peculiar  to  our  own  country,  that  all 
doubts  concerning  the  proper  limits  of  federal  authority  were  settled  by  the 
decisions  of  Chief  Justice  Marshall,  so  that  nothing  is  left  to  the  lawyer  of  to- 
day but  to  apply  the  principles  that  he  laid  down  to  the  new  cases  whicli  from 
time  to  time  arise.  Gases  have  arisen  in  our  own  time  quite  as  important  as 
McCulloch  V,  Maryland,  or  any  of  the  other  great  controversies  to  which  Judge 
Marshall  brought  his  matchless  logic  and  pre-eminent  wisdom.  The  question 
of  the  proper  bounds  of  martial  law;(A)  of  the  right  of  the  federal  government 
to  make  anything  but  gold  and  silver  coin  a  legal  tender  in  the  payment  of 
debts ;(t)  of  the  meaning  of  the  term  "bills  of  attainder,**  and  the  power  of  the 
states  to  impose  test-oaths  in  order  to  exclude  from  office  or  professional 
employment  those  who  may  have  taken  part  against  the  government  ;(y)  have 
recently  demanded  authoritative  decision,  and  have  moved  the  nation  as 
profoundly  as  did  any  of  the  earlier  cases.  But  there  are  many  questions 
lying  along  the  border  line  between  federal  and  state  authority  which  still 
remain  to  be  discussed  and  settled.  Whether,  for  instance,  the  government 
of  the  nation  may  rightfully  impose  stamp  duties  upon  contracts  permitted  by 
the  states,  and  declare  the  contracts  invalid  as  a  penalty  for  neglect  to  affix  the 
stamp  ;(iE;)  whether  it  has  constitutional  authority  to  tax  the  salary  or  other 
compensation  which  a  state  officer  receives  from  the  state  for  his  official 
services  ;{l)  whether  the  states  may  constitutionally  bargain  away  the  power 
of  taxation  in  any  given  case,  and  whether,  if  they  do,  the  federal  courts  are  to 
enforce  the  bargain  under  that  clause  of  the  constitution  of  the  United  States 
which  forbids  the  states  passing  any  law  impairing  the  obligation  of  contracts ; 
(ni)  how  far  the  grant  of  exclusive  privileges  is  enforceable  against  a  state; 
and  many  others  of  the  like  importance,  are  not  yet  transferred  beyond  the 
region  of  controversy,  and  are  to  be  pondered,  perhaps  discussed  and  settled,  by 
the  young  men  who  shall  hereafter  come  upon  the  stage. 

And  passing  beyond  the  province  gf  the  federal  power,  we  do  not  find  that 
all  is  plain  in  the  constitutional  law  of  the  individual  states,  and  that  the 
functions  of  government  are  in  every  case  clearly  defined,  and  its  limits 
definitely  marked  out    The  great  question  of  the  right  of  the  state  to  teach 

(h)  Ex  parte  MnUigan,  4  Wal.  2. 

(»)  Hepburn  v.  Griswold,  8  Wall.  603. 

(  j)  OummiDgs  V.  Missouri,  4  Wal.  277;  Ex  parte  Garland,  fd.  888. 

(fc)  The  right  has  been  qnestioned.  See  Carpenter  v.  Snelling,  07  Mass.  452 ;  Clemens  v. 
Conrad,  19  Mich.  170;  Craig  v.  Dimock,  47  lU.  470;  Griffin  v.  Kanney,  86  Conn.  289;  Haight 
V.  Grist,  64  N.  C.  789;  Green  v.  Holway.  101  Mass.  250;  People  v.  Gates,  48  N.  Y.  40;  Sporrer 
V.  Eifier,  1  Heiskell        ;  Hunter  p.  Cobb,  1  Bash,  289;  Sammons  r.  Halloway,  21  Mich.  162. 

(/)  This  question  mnst  now  be  regarded  as  put  at  rest  by  the  denial  of  the  power  by  the 
Supreme  Court  of  the  United  States  in  Buffington  v.  Day,  11  Wal. 

(m)  On  this  subject  see  the  cases  collected  in  Cooley's  Constitutional  Limitations,  p.  280, 
note.  See  also  the  dissenting  opinion  of  Mr.  Justice  Miller,  concurred  in  by  the  chief  Justice 
and  Mr.  Justice  Field,  in  Washington  University  v.  Rouse,  8  Wall.  441.  One  must  be*con- 
Yinoed,  on  reading  this  case,  that  the  law  upon  the  subject  must  still  receive  further  examina- 
tion in  the  tribunal  of  last  resort,  and  that  the  doctrine  of  previous  decisions  is  not  entirely 
satisfactory. 

In  illustration  of  another  question  lying  along  the  border  line  between  federal  and  state 
anthority,  and  threatening  to  breed  difficulty  and  danger,  the  reader  is  referred  to  the  case  of 
Feoton  v.  Farley,  9  Am.  Law  Beg.  N.  S.  401 ,  and  the  forcible  note  of  Judge  Redfleld  appended 
thereto. 
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religion  in  its  schools,  or  of  its  duty  to  abstain  from  such  teaching,  and  what 
precisely  is  meant  by  the  doctrine  of  religious  liberty  and  equality  as  we  have 
engrafted  it  in  our  constitution,  are  still,  it  appears,  open  questions,  and 
threaten  yiolent  and  angry  controTer8y.(n) 

The  limits  of  local  self-government — ^what  it  properly  embraces,  in  what 
directions  and  how  far  it  may  be  extended,  and  in  what  degree  the  state  may 
limit  and  control  it — are  still  demanding  the  attention  of  both  the  lawyer 
and  the  legislator,  and  questions  concerning  them  become  at  times  of  universal 
importance.(o) 

Not  less  difficult  and  important  are  the  questions  regarding  the  proper 
division  of  governmental  powers  between  the  three  departments  created  for 
their  exercise.  We  have  endeavored  so  to  frame  our  constitutions  that '^  the 
legislative  department  shall  never  exercise  the  executive  or  judicial  powers, 
or  either  of  them;  the  executive  shall  never  exercise  the  legislative  or 
judicial  powers,  or  either  of  them;  the  judicial  shall  never  exercise  the 
legislative  or  executive  powers,  or  either  of  them ;  to  the  end  that  U  may  he  a 
government  of  laws,  and  not  of  msnr{p)  But  what  is  legislative  and  what  is 
executive,  and  what  is  judicial  power,  and  who  shall  say  when  either  is  seized 
into  usurping  hands? 

The  attention  of  the  student  is  called  to  a  few  of  these  questions  for  the 
purpose  of  indicating  the  broad  fields  which  still  await  the  laborer  who  shall 
fit  himself  to  enter  them.  The  foundation  for  due  preparation  must  be  laid  in 
student  life  if  ever,  and  he  who  lays  it  broad  and  deep  may  find  himself  called 
upon  to  take  part  in  the  struggles  of  the  giants  which  some  day  will  be  had 
over  these  questions.    Ko  small  share  of  this  preparation  will  be  made  when 

(n)  Attention  is  directed  to  the  thorough  examination  which  this  general  snbject  underwent 
in  the  case  of  Minor  v.  The  Board  of  Education,  in  the  superior  court  of  Cincinnati  (published 
by  R.  Clarke  &  Co.,  Cincinnati),  and  to  the  masterly  arguments  made  at  the  bar.  The  case 
shows  how  important  it  is  that  the  investigations  of  a  lawyer,  especially  on  constitutional 
questions,  should  take  a  wide  and  liberal  range,  and  that  he  should  make  himself  thoroughly 
familiar  with  the  fundamental  principles  of  the  government  under  which  he  lives.  The 
arguments  of  counsel  are  deserving,  for  their  ability  and  research,  as  well  as  for  the  importance 
of  the  subject  discussed,  of  the  most  careful  and  thoughtful  examination.  It  is  well  with  any 
lawyer  when  be  is  so  full  of  his  subject  that  he  can  truthfully  say,  as  was  said  by  the  honorable 
Stanley  Mathews,  at  the  close  of  a  long  and  masterly  argument,  replete  with  learning,  and 
glowing  with  apt  illustration:  '*  There  is  a  world  qf  thingt  drowding  upon  xrc  to  $ay ;  but  I 
must  forbear." 

(o)  The  question  of  the  right  of  a  state  to  require  or  empower  its  municipalities  to  aid,  by 
loans  or  donations,  the  private  corporations  who  are  engaged  in  constructing  works  of  internal 
improvement,  is  certainly  one  of  the  most  important  now  before  the  American  people.  There 
are  many  who  question  the  right,  on  the  same  ground,  substantially,  on  which  patents 
of  monopoly  were  declared  unlawful  in  the  time  of  Queen  Elizabeth.  *'  For  tht  end  of  all  thett 
monopolUs  is  for  tfu  private  gain  of  the  patenteet:*'  not  for  the  benefit  of  the  public.  Darcy  o. 
AUain,  11  Rep.  84.  Of  late  there  has  been  a  decided  disposition  in  some  states  for  the 
legislature  to  take  to  itself  a  large  share  in  the  government  of  its  cities,  and  even  the  appoint- 
ment of  municipal  officers.  This  Is  supposed  to  be  justified  by  local  abuses  and  to  be  within 
that  supreme  control  which  the  state  is  said  to  have  of  its  municipal  subdivisions  when  not 
restrained  by  positive  provisions  of  its  constitution.  But  it  is  worthy  of  some  reflection 
whether  the  people  in  enacting  their  constitution  ever  understand  that  they  are  conferring  such 
supreme  power.  Local  self-government  is  the  most  conspicuous  and  important  fkct  in  our  political 
history;  and  it  cannot  be  doubted  that  every  state  constitution  has  been  framed  in  the  expecta- 
tion that  such  government  is  to  continue  as  an  unquestioned  right.  It  may  be  seriously 
questioned  whether  the  power  to  take  away  or  seriously  abridge  this  right  can  be  considered  as 
fidrly  within  any  general  grant  of  legislative  power,  and  whether  express  constitutional  guaranties 
can  be  needed  to  secure  that  which  has  always  been  enjoyed  from  the  very  earliest  history  of  the 
ooantry,  and  which  is  understood  to  be  the  birthright  of  American  citizena. 

(p)  This  is  an  extract  from  the  constitution  of  Massachusetts. 
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the  author  before  us  is  caiefuUy  read  and  understood,  but  the  standard 
American  writers  on  goTemment  ought  also  to  be  familiar,  and  what  is 
peculiar  in  our  system  should  be  made  the  subject  of  special  study  and 
examination.  In  this  field  of  his  inquiries  the  student  will  meet  with  much 
that  is  crude,  and  with  many  decisions  made  under  circumstances  precluding 
due  deliberation,  and  perhaps  presenting  to  the  mind  only  yague  and  indefinite 
notions  of  constitutional  right ;  but  it  is  not  essential  that  he  should  follow 
blindly  the  leading  of  any  man  or  any  court ;  the  light  is  always  attainable 
if  he  will  but  strive  for  it,  and  the  greater  the  confusion  of  authority,  the 
greater  is  his  credit  if  he  can  succeed  in  pointing  out  clearly  the  principle  that 
should  govem.(^) 

The  admirable  lectures  .of  Chancellor  Kent  every  student  is  expected  to 
master  after  he  has  made  himself  familiar  with  the  Commentaries  of  Mr. 
Justice  Blackstone.  Those  lectures  give  us  a  pleasant,  though  very  much 
condensed,  view  of  the  general  principles  of  the  law  of  nations;  of  American 
constitutional  law,  of  the  sources  of  the  municipal  law  of  the  several  states, 
and  of  the  absolute  and  relative  rights  of  individuals.  The  law  of  corporations 
next  engages  attention.  Students  who  read  by  themselves  usually  complete 
the  reading  of  this  work  before  passing  to  any  other,  but  if,  instead  of  so  doing, 
they  should  adopt  the  course,  after  mastering  the  lecture  upon  a  particular 
subject — as  for  instance  the  subject  of  corporations — of  taking  up  one  or  more 
of  the  leading  treatises  upon  the  same  subject,  they  would  make  more  sure 
of  their  ground  as  they  progressed,  and  be  likely  to  acquire  a  knowledge  more 
precise  and  accurate.  The  clear  and  lucid  presentations  of  the  leading 
principles  of  all  these  subjects  made  by  Kent  will  prepare  one  to  master  the 
details  of  the  inore  extended  work.(r)  Passing  then  to  the  law  of  personal 
property  and  of  contracts  in  Kent  the  student  will  find  it  useful  in  like 
manner  to  follow  with  the  works  of  text  writers  devoted  to  these  branches 
of  the  law.(«)  Works  upon  particular  divisions  of  the  law  of  contracts,  such  as 
bailments,  agency,  partnership,  and  mercantile  law  generally  may  usefully  be 
read  in  immediate  sequence.  Upon  all  these  extended  and  exhaustive  treatises 
will  be  met, with,  and  as  the  subjects  are  of  every-day  importance  in  the 
lawyer's  practice,  it  is  likely  that  these  treatises,  or  others  of  equal  value,  will 
be  presented  in  new  editions  from  time  to  time  as  accumulating  decisions  or 
new  circumstances  shall  render  important^  so  that  the  student  may  at  any 

(q)  Upon  the  subject  of  the  federal  constftntion,  no  work  as  yet  supersedes  the  elaborate 
treatise  of  Mr.  Justice  Story;  though  if  it  were  re-written  in  view  of  recent  events  and 
authorities,  it  might  be  made  much  more  valuable,  and  be  largely  increased  in  interest  to  those 
who  shall  hereafter  read  it  Some  very  convenient  little  hand-books,  presenting  analyses  of  the 
constitution,  and  some  of  them  giving  the  decisions  of  the  courts  under  its  several  clauses,  are 
readily  attainable.  The  foundations  of  federal  constitutional  law  may  be  traced  very  satis- 
factorily in  the  pages  of  the  Federalist,  and  Elliot's  Debates  will  be  usefhl  for  referenoa  Upon 
International  law  Mr.  Wheaton's  treatise  still  retains  the  first  rank. 

(r)  Upon  corporations,  the  best  now  in  use  is  the  treatise  by  Angell  h  Ames.  It  seems, 
however,  to  prove  repulsive  to  students,  though  almost  indispensable  to  the  practicing  lawyer. 
Grant  on  Corporations  is  also  a  good  work,  and  the  law  on  the  same  subject  is  also  set  forth 
Tery  folly  and  clearly  by  Mr.  Redfleld  in  his  work  on  railways. 

(s)  Williams  on  Personal  Property  is  an  excellent  work.  Metcalf  s  Principles  of  the  Law 
of  Contracts  is  a  good  introduction  to  this  subject,  but  the  student  must  not  content  himself 
with  that  There  are  several  elaborate  treatises  on  contracts  now  in  use;  that  by  Mr.  Parsons 
being  the  general  fkvorlte.  Browne  on  the  Statute  of  Frauds  is  valuable  in  the  same  con* 
nection. 
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time  have  in  some  one  or  more  of  them  a  satisfactory  and  reliable  yiew  of  the 
existing  law.  {t) 

When  the  student,  in  pursuing  this  course,  shall  reach  the  law  of  real  estate, 
it  would  be  well  for  him  to  pause  for  a  moment,  to  consider  some  of  the 
circumstances  which  are  apt  to  render  its  study  superficial.  There  is  no  lack 
here  of  abundant  and  safe  guides,  for  the  works  upon  real  estate  law  are 
numerous,  profound  and  exhaustive ;  but  that  they  do  not  prove  attractive 
must  be  confessed,  and  that  they  fail  to  receive  that  attention  which  the 
importance  of  the  subject  demands  is  evident  The  student  who  has  studied 
the  law  of  contracts  faithfully  and  with  iirterest  will  not  unfrequently  suppose 
he  may  safely  slight  the  law  of  real  estate,  and,  after  acquainting  himself  with 
the  ordinary  forms  of  conveyancing,  and  a  few  .of  its  familiar  rules,  will 
pass  on  to  other  subjects  in  which  his  interest  is  more  readily  engaged. 

Upon  no  other  bi*anch  of  the  law  has  so  much  patient  thought  and  so  much 
profound  learning  been  expended  as  upon  the  law  of  real  estate.  Some  of  the 
treatises  in  this  department  have  been  the  admiration  and  delight  of  the  ablest 
cotemporary  lawyers,  and  are  never  read  without  leaving  profoundly  impressed 
upon  the  mind  their  wonderful  erudition  and  thoroughness.  For  this  very 
reason,  and  because  their  proper  study  tasks  the  mind  so  severely,  they  have 
been  shunned  by  the  student.  Works  like  Littleton's  Tenures,  Feame  on 
Oontingent  Remainders,  Saunders  on  Uses  and  Trusts,  and  Sugden  on  Powers, 
will  not  willingly  be  selected  by  the  beginner  as  his  text-books,  if  he  can  make 
himself  believe  that,  after  reading  Blackstone  and  Kent,  he  will  attain  the 
same  practical  end  by  familiarizing  himself  with  the  common  forms  of  con- 
veyancing, and  with  the  questions  which  most  often  arise  between  vendor  and 
purchaser.  And  the  whole  tendency  of  modem  legislation  concerning  real 
estate  has  been  to  lull  the  student  into  a  false  security,  and  to  incline  him 
more  and  more  to  rely  upon  such  superficial  knowledge  as  might  answer  the 
purpose  of  the  conveyancer,  but  which  fails  to  embrace  the  questions  of  nicety 
and  difficulty.  In  both  England  and  America  the  attention  of  some  of  the 
ablest  minds  has  been  directed  to  a  reform  in  the  law  of  real  estate,  with  a 
view  to  relieving  it  of  unnecessary  and  cumbrous  forms,  useless  technicalities, 
and  fictions  which  answer  no  useful  purpose.  The  changes  they  have  intro- 
duced have  been  great;  in  some  respects  very  radical:  and  their  influence  has 
been  to  impress  us  with  the  belief  that  the  ancient  learning  in  real  estate  law 
has  become  obsolete  and  useless,  and  that  time  can  be  more  profitably  spent  in 
acquiring  a  practical  knowledge  of  the  manner  in  which  business  is  now  done, 
than  in  poring  over  the  musty  books  which  were  the  vade  mecums  of  a  past 
age,  but  which  have  now  become  mainly  matters  of  antiquarian  interest 
Other  important  circumstances,  which  have  operated  mainly  in  the  newer 
states,  have  had  a  tendency  in  the  same  direction.  Heal  estate  has  been  cheap ; 
we  have  been  near  the  source  of  title ;  conveyances  of  any  particular  parcel 
have  not  generally  been  numerous,  nor  the  title  complicated;  the  modes  ol 
transfer  have  been  tolerably  unifonn  and  well  understood :  we  have  a  general 

(0  Edwards  on  BaHmentSi  and  the  work  by  the  same  author  on  Bills  and  Notes  are  carefiil 
and  judicioas  treatises,  and  are  always  read  with  satisfaction.  The  works  by  Mr.  Parsons  on 
Notes  and  Bills,  and  on  Partnership  are  also  valuable.  Collyer  on  Partnership  is  preferable  to 
Story.  Mr.  Smith's  treatise  on  Mercantile  Law  is  an  excellent  one,  and  Mr.  Parsons  has 
written  acceptably  on  the  same  subject. 
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system  of  registry  designed  to  give  purchasers  information  concerning  the 
conveyances  which  have  been  made ;  and,  as  every  man  of  plain  common  sense 
is  able  to  understand  all  these,  one  naturally  comes  to  think  that  the  nearest 
justice  of  the  peace  is  competent  to  transact  the  business  connected  with  his 
purchases  and  sales,  and  that  his  own  good  sense  is  sufficient  to  protect  him 
against  flaws  in  titles,  or  against  being  entrapped  through  the  means  of 
inadequate  conveyances  of  the  land  he  buys.  Unfortunately  he  sometimes 
discovers,  when  too  late,  that  unaided  good  sense  is  not  always  an  infallible 
guide  in  matters  of  law,  and  that  one  who  relies  upon  it  implicitly  is  in  the 
proper  condition  of  mind  to  be  made  the  victim  of  misplaced  confidence. 
Many  a  man  has  lost  his  all  by  assuming  the  sufficiency  of  his  own  knowledge 
and  judgment  in  real  estate  matters,  and  by  resting  satisfied  with  his  own 
examination,  or  that  of  his  county  register  of  deeds,  where  he  ought  to  have 
called  in  the  best  legal  advice  that  was  attainable.  Sharp  schemers  do  not 
overlook  this  fact^  and  many  of  them  thrive  by  it;  but  we  should  be  obliged  to 
confess,  if  interrogated  on  that  pointy  that  many  legal  practitioners  also  do  not 
properly  appreciate  the  nature  of  their  task  when  called  upon  to  advise 
regarding  titles,  and  that  the  assistance  they  assume  to  render  is  admirably 
calculated  to  lead  astray.(t«) 

(«)  Of  this  there  could  not  possibly  be  a  better  illustration  than  the  implicit  reliance  which 
Is  apt  to  be  placed  upon  the  county  records  of  deeds  as  a  means  of  ascertaining  precisely  the 
situation  of  the  title  to  a  particular  parcel  of  land.  A  Utile  reflection  will  convince  us  that 
these  records  cannot  give  all  the  information  requisite :  that  it  is  entirely  possible  for  perfect 
titles  not  to  appear  upon  them  at  all,  and  that  often  they  will  indicate  an  indefeasible  right  in 
one  who,  in  fact,  has  no  title  whatever.  Indeed,  in  many  cases,  the  nature  of  perfect  titles  is 
such  that  they  cannot  be  spread  upon  the  records,  aud  in  all  cases  there  are  important  facts 
concerning  which  the  record  is  silent,  and  which  must  necessarily  be  determined  by  extrinsic 
inquiries. 

To  illustrate  this,  let  ns  suppose  that  a  lawyer's  client  brings  him  an  abstract  (Vom  the 
county  recorder's  office,  and  requests  his  opinion  as  to  the  title  which  it  describes.  Let  this 
abstract  be  in  the  following  form  : 

"  Southwest  quarter  of  section  12,  town  9  south,  range  2  east,  Ohio. 

1.  Entered  by  John  Hemingway  and  patented  by  U.  S.  to  him  August  1, 1SS6. 

2.  John  Hemingway  to  William  Jackson,  warranty  deed;  dated  September  10,  1886; 
recorded  March  18,  1888,  in  liber  B  of  deeds,  page  80.    Duly  witnessed  and  acknowledged. 

8.  William  Jackson  to  Richard  Benson,  warranty  deed;  dated  March  18,  1888;  recorded 
same  day  in  liber  B  of  deeds,  page  81.     Duly  witnesSL»d  and  acknowledged. 

4.  Richard  Benson  and  Harriet,  his  wife,  to  James  Bylcs;  quitclaim  deed;  dated  October 
1,  1862;  recorded  same  day  in  liber  Y  of  deeds,  page  292.  Executed  in  the  state  of  New  York 
and  properly  certified. 

5.  James  Byles,  by  William  Smith,  his  attorney  in  fact,  to  Edgar  Bennett;  warranty  deed; 
dated  July  16,  1868;  recorded  October  12,  1868.     In  due  form  of  law. 

The  records  of  this  office  show  no  mortgages  or  other  Hens  upon  the  land,  and  the  title 
appears  to  be  perfect  in  Edgar  Bennett.     John  Doe,  register  of  deeds." 

Nothing  apparently  could  be  more  straightforward  and  business-like  than  this  document, 
and  one  is  probably  safe  in  saying  that  the  majority  of  purchasers  would  rely  upon  it  im- 
plicitly, and  would  receive  and  pay  for  Mr.  Bennett's  conveyance  without  suspicion  that  it 
could  possibly  prove  defective.  But  a  prudent  conveyancer  would  feel  no  such  reliance,  but 
would  treat  this  document  as  an  assistance  merely  in  the  necessary  investigations;  as  a  guide 
in  his  inquiries,  and  not  as  in  and  of  itself  presenting  the  needed  information.  He  would, 
therefore,  inform  his  client  that  further  investigation  would  be  necessary;  that  a  register 
of  deeds  could  not  make  a  title  good  by  certifying  to  its  correctness,  and,  indeed,  could  not 
properly  give  such  a  certificate  at  all,  and  that  all  the  facts  which  are  stated  in  this  abstract  are 
not  inconsistent  with  a  worthless  claim  in  the  party  here  stated  to  have  a  perfect  title.  And 
he  Would  thereupon  proceed  to  obtain  from  other  sources  the  information  which  the  record 
conld  not  give. 

1.  By  inquiries  of  his  client,  of  the  present  claimant,  and  of  other  sonrces,  he  would  endeavor 
to  ascertain  as  much  as  possible  concerning  the  several  grantors  mentioned  in  the  abstract 
of  title,  where  they  lived,  and  what  was  their  connection  with  the  possession  of  the  land, 
and  their  identity  with  the  grantees  of  the  same  name.    Also,  whether  other  parties  have 
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There  are  not  many  things  in  the  old  law  of  real  estate  which  the  lawyer 
will  find  it  without  importance  to  know,  and  his  knowledge  will  sometimes  be 
called  into  requisition  under  circumstances  which  preclude  a  reuort  to  the 

at  any  time  been  In  possession  of  the  land,  and  if  so,  for  how  long  and  under  what  claim 
of  right.  All  these  inquiries  may  bo  of  the  utmost  importance,  as  we  shall  soon  perceive, 
and  aided  by  them  he  will  proceed  to  consider  the  successive  st«ps  in  the  chain  of  conveyances. 

2.  The  patent  by  the  United  States  to  any  one  may  generally  be  assumed  to  convey  the 
title,  (he  United  States  having  been  the  original  owner  of  all  the  region  in  which  this  land  is 
situated.  Still,  it  is  poKsible  for  such  a  patent  to  be  void.  The  government  may.  previously, 
have  patented  the  same  lands,  and  the  second  patent  may  have  issued  through  mistake,  in  which 
case  it  would  of  course  be  void.  Or  the  government  after  having  once  parted  with  its  title 
may  have  acquired  some  right  again — as  sometimes  happens  in  enforcing  its  demands 
against  public  debtors — and,  in  this  case,  its  subsequent  conveyance  could  give  no  better  title 
than  the  government  had  acquired  by  its  purchase.  It  would  be  necessary,  therefore,  in  such  a 
case  to  .scrutinize  the  title  of  the  government  with  the  same  care  that  would  be  requisite  in  the 
case  of  any  other  proprietor. 

8.  Coming  to  the  conveyance  by  Hemingway,  the  first  inquiry  which  suggefts  itself  is, 
whether  he  be  the  same  person  to  whom  the  government  conveyt'd  ?  Identity  of  name  is  no 
more  than  prima  fade  evidence  of  this  fact,  and  may  not  be  even  so  much,  if  his  residence, 
as  given  in  his  conveyance,  appears  to  be  different.  Let  us  say  here,  once  for  all.  that  a  record 
can  never  identify  partiet:  outside  inquiries  are  absolutely  essential  for  this  purpose,  and  when 
it  is  so  easy  for  one  man  to  personate  another,  and  when  besides  there  are  often  many  persons 
of  the  same  name,  these  inquiries  cannot  be  too  particular.  A  conveyance  by  any  other  John 
Hemingway  than  the  one  to  whom  the  governmei^t  conveyed,  or  by  any  person  falsely  assum- 
ing his  name,  would  of  course  be  void;  and  no  title  apparently  good  of  record  could  protect  a 
purchaser  against  the  claim  of  the  real  ))atentee. 

4.  Suppose  the  inquirer  to  have  satisfied  himself  of  the  identity  of  the  patentee  with  the 
gprantor  of  Jackson,  a  further  question  is,  whether  he  had  made  any  other  conveyance,  or  any 
mortgage  of  the  lands  previous  to  the  recording  of  the  deed  to  Jackson.  And  this  brinps  us 
to  notice  the  principal  object  of  the  registry  laws,  which  is,  to  give  notice  to  purchasers  of  any 
previous  convei/ances  or  liens  by  the  person  of  whom  they  buy.  A  purchaser  who  examines  the 
records  and  finds  no  conveyance  by  his  vendor  has  a  right  to  assume  that  none  exists;  and 
if  he  then  receives  a  conveyance  in  good  faiih  and  for  value  paid,  and  places  it  upon  record 
at  once,  he  is  protected  by  it,  even  though  there  be  a  prior  convoynnce  also  obtained  for  value. 
As  hetween  two  bona  Jide  purchasers,  the  registry  law  gives  protection  to  him  who  was  suffi- 
ciently diligent  and  prudent  to  have  his  d<^ed  immediately  recorded,  and  the  deed  of  the  other, 
even  though  prior  in  point  of  time,  is  void  as  to  him,  provided  he  had  no  notice  of  it  when  he 
bought,  received  the  conveyance  and  paid  the  consideration. 

5.  As  no  wife  appears  to  have  joined  in  Hemingway's  deed,  it  will  be  nece.s.snry  to  inquire 
whether  he  was  at  the  time  a  married  man,  and  if  so,  whether  his  wife  i.s  still  living.  If  she 
is,  she  has  or  may  have  a  right  of  dower;  and  the  facts  regarding  this  will  need  investigation. 

6.  In  the  case  of  this  and  also  every  subsequent  deed,  it  is  important  not  to  be  satisfied 
with  the  simple  statement  that  it  is  a  *'  warranty  deed."  but  to  examine  its  terms  and  see  what 
the  covenants  are,  and  also  whether  it  gives  any  Intimation  of  any  fact  which  qualifies  in  any 
way  the  title  of  the  grantor  to  the  possible  prejudice  of  a  purchaser  Although  there  are  no 
mortgages  of  record,  there  may  be  some  in  existence,  and  the  deeds  may  give  information 
concerning  them.  Such  information  the  purchaser  is  bound  by,  for  it  is  a  general  rule  that 
a  man  is  regarded  as  notified  of  whatever  appears  in  the  instruments  which  constitute  his  chain 
of  title;  and  whether  he  actually  re«ids  them  or  not  he  is  equally  chargeable  with  knowledge 
of  their  contents.  J.nckson  ».  Neely.  10  Johns.  874;  Brush  v.  Ware.  15  Pet  93.  Daughaday 
V.  Paine.  6  Minn.  452  ;  Reeder  v.  Barr,  4  Ohio,  446.  If  therefore  a  deed  refers  to  an  unrecorded 
mortgage,  or  to  any  other  outstanding  claim,  it  becomes  neces.sary  to  ascertain  Its  present 
condition  and  validity;  for  a  purchaser  will  take  subject  to  the  rights  under  it  of  which  he  is 
constructively  notified.  It  is  important  also  to  see  that  the  deeds  contain  the  proper  words 
of  inheritance.  •  See  po^,  book  2,  page  107.  and  notes. 

7.  The  attestation  and  acknowledgment  of  the  deed  are  to  be  compared  with  the  statute  In 
force  at  the  date  of  execution,  to  see  if  they  constitute  a  compliance.  And  it  is  always  to  be 
borne  in  mind  that  the  record  of  a  deed  not  executed  as  required  by  the  recording  Inws  is  a 
mere  nullity,  and  cannot  be  used  a^  an  instrument  of  evidence.  Clark  i'.  Graham,  n  Wheat. 
577;  Choteau  v.  Jones,  11  III.  800;  Pope  v.  Henry,  24  Vt.  5^)0;  Galpin  r.  Abbott.  6  Mich.  17; 
Work  V.  Harper.  24  Miss.  617;  Patterson  v  Pease,  5  Ohio,  190.  If  there  is  any  defect  in  this 
particular,  the  original  deed  should  be  obtained  for  the  purposes  of  having  the  proper  correction 
and  a  new  record  made. 

8.  Coming  to  the  deed  ft'om  Jackson  to  Benson,  the  same  questions  regarding  identity  am 
to  be  asked,  and  the  same  precautions  observed  in  other  respects  which  have  already  been 
pointed  out 
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books  for  careful  investigation.  The  man  who  in  extremis  sends  for  his  legal 
adviser  to  draft  a  complicated  will  may  be  blamable  for  delaying  so  important 
a  business  until  the  immediate  urgency  is  so  great,  but  in  this  regard  he  is 
only  equally  negligent  with  a  great  many  of  his  fellows,  and  the  lawyer  must 

9.  The  deed  from  Benson  to  Byles  is  by  quitclaim.  A  deed  without  covenants  is  as  effectaal 
to  convey  the  vendor's  title  as  any  other,  but  the  fact  that  the  vendor  declines  to  insert  cov- 
enants in  liis  deed  when  his  title  is  apparently  perfect,  is  a  circumstance  which  always  sug- 
gests doubt  in  respect  to  the  title,  and  renders  additional  caution  important.  Generally  the 
vendor  who  has  no  doubt  regarding  his  title  will  not  hesitate  to  give  the  ordinary  deed  of 
warranty,  and  the  purchaser,  if  he  is  buying  for  full  value,  will  insist  upon  having  it.  It  is  a 
reasonable  inference  when  a  mere  quitclaim  is  given,  that  botii  parties  su{)pc>sed  the  title 
might  prove  defective,  and  that  the  purchaser  has  bought  at  a  discount  in  consideration  of  the 
risk  he  assumed.  And  it  may  prove,  on  inquiry  in  this  case,  that  the  William  Jackson  who 
conveys  was  not  the  purchaser  from  Hemingway,  but  only  one  of  several  heirs  at  law  who 
had  sold  and  quitclaimed  his  undivided  interest.  In  such  case  the  interest  of  the  other  heirs 
would  not  be  afifected  by  his  conveyance,  and  the  right  which  could  be  claimed  by  his  grantee, 
though  apparently  good  to  the  whole  land,  would  in  reality  be  valid  for  his  undivided 
interest  only. 

10.  And  this  leads  us  to  remark,  that  the  title  derived  by  descent  or  devise  from  a  deceased 
person  does  not  usually  appear  on  the  records  of  the  office  of  the  recorder  of  deeds,  and  in  some 
states  there  is  no  provision  of  law  by  which  it  can  be  made  to  appear.  When  a  person  dies 
leaving  no  will,  the  title  to  his  real  property  vests  at  once  iu  hist  heirs  at  law,  subject  to  be 
divested  in  caso  it  should  become  necessary,  in  the  course  of  administration,  to  resort  to  it  as 
assets  for  the  payment  of  debts.  The  heirs  may  sell  their  right,  and  no  other  steps  are 
essential  for  the  purpose  than  would  be  required  if  their  title  had  come  by  purchase.  One  who 
should  buy  of  them  must  take  subject  to  the  following  contingencies  : 

A  will  of  the  ancestor  may  be  discovered  and  probated,  which  shall  devise  the  estate  to 
other  parties. 

Administration  may  be  taken  on  the  estate,  and  debts  proved  to  an  amount  exceeding  the 
personal  assets,  and  then  it  may  be  necessary  to  sell  the  real  estate  in  order  to  pay  them. 

Each  heir  can  convey  his  undivided  interest  only,  and  the  purchaser  at  his  peril  must  ascer- 
tain the  number  and  identity  of  the  heirs,  and  the  extent  of  their  respective  interests.  Even 
where  an  estate  is  being  duly  settled  under  the  statjite.  the  probate  records  are  not  conclusive 
upon  these,  subjects,  at  least  before  the  final  decree  of  distribution.  The  purchaser  must  also, 
at  his  peril,  ascertain  that  the  heirs  from  whom  he  buys  are  of  the  proper  age  to  make  con- 
veyances. 

11.  As  the  Benson  deed  appears  to  have  been  executed  in  the  state  of  New  York,  it  is  im- 
portant to  ascertain  what  provision  was  made  by  the  law  of  Ohio  for  the  record  of  such  deeds. 
The  law  of  the  jurisdiction  where  the  hind  is — the  lex  rei  *!<«— is  the  law  which  must  govern 
such  conveyances;  and  a  deed,  perfectly  good  in  New  York,  where  it  is  executed,  may  prove 
insufficient,  under  the  law  of  Ohio,  where  the  land  lies.  The  statutes  of  the  several  states  will 
be  found  to  provide  in  what  manner  deeds  of  lands  therein,  when  made  abroad,  shall  be 
executed;  and  the  deed  must,  therefore,  be  compared  with  the  statute,  to  see  if  there  has  been 
a  compliance.  And,  as  there  is  no  common  law  on  this  subject  to  help  out  a  defective  con- 
veyance, nothing  short  of  a  substantial  compliance  with  the  statute  will  avail.  A  defective 
deed  may  amount  to  a  valid  contract  of  sale,  the  specific  performance  of  which  may  be  enforced; 
but  a  purchaser  wants  the  title,  and  not  a  lawsuit. 

12.  Benson's  deed  to  Byles  appears  to  have  been  executed  more  than  twenty  years  after  he 
obtained  his  title.  It  is  possible  that  in  this  inteival  his  right  may  have  been  extinguished  by 
an  adverse  possession.  This  consideration  is,  of  itself,  suflficient  to  demonstrate  the  importance 
of  making  inquiries  regarding  the  occupation  of  the  land;  but  they  would  also  be  important, 
though  in  a  less  degree,  where  sufficient  time  had  not  elapsed  for  the  statute  of  limitations  to 
attach.  It  Is  a  rule,  generally,  though  not  universnlly,  recognized,  that,  where  onebuyt  land 
in  the  possession  of  another,  he  takes  it  subject  to  the  rights  qf  the  possessor y  whatever  they  may  be. 
Lea  V.  Polk  Copper  Co.,  21  How.  498;  Hughes  v.  ifnited  States,  4  VVal.  232;  Morrison  t. 
Kelly,  22  111.  610;  Coleman  tr.  Barklew,  8  Dutch.  357;  Helms  r.  May,  29  Geo.  121 ;  McKee  r. 
Wilcox,  11  Mich.  858.  The  exception  to  this  principle  is  where  the  possessor  sets  up  a  claim 
in  opposition  t<)  his  own  conveyance.  Scott  v.  Gallagher,  14  S.  and  R.  833;  Newhall  r.  Pierce, 
6  Pick.  450;  Bloomer  r.  Henderson,  8  xMich  895.  Or  where  possession  by  him  is  consistent 
with  the  title  appearing-of  record :  Patten  v.  Moore.  82  N.  H.  884;  Truesdale  v.  Ford,  87  III. 
210;  Elly  o.  Wilcox,  24  Wis.  681.  See  further,  McKinzie  r.  Perrill,  16  Ohio  St.  168;  Crassen 
V.  Swoveland.'  22  Ind.  434.  A  man,  therefore,  who  is  in  possession  under  a  lease  or  an  un- 
recorded deed  is  protected  by  his  possession,  and  other  persons  cannot  acquire  equities  as 
against  him,  where  they  buy  without  taking  the  trouble  to  inquire  into  the  nature  of  his  claims. 

18.  Benson's  wife  appears  to  have  united  in  his  deed,  for  the  purpose  of  releasing  her  right 
of  dower.    As  to  this,  it  is  important  to  know. 
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be  prepared  for  calls  of  this  character,  and  ready  to  respond  to  them.  The 
moat  difficult  and  intricate  questions  he  is  ever  compelled  to  grapple  with  will 
sometimes  present  themselves  when  the  proposed  testator  states  his  wishes 
regarding  the  settlement  of  his  property,  and  in  many  cases  they  must  be  met 
promptly  and  settled  without  delay.  To  enable  a  lawyer  to  enter  upon  such  a 
task  without  misgivings,  he  must  have  fitted  himself  by  a  thorough  study  of 
the  elementary  rules  as  presented  and  discussed  in  the  leading  treatises;  and 
if  he  has  contented  himself  with  a  smattering  of  real  estate  law — such  as  may 
enable  him  to  buy  and  sell  real  estate  and  draft  common  conveyances,  he  has 
no  right  to  jeopard  the  interests  of  those  he  assumes  to  aid,  by  drafting  an 

Whether  the  execntion  and  acknowledgment  of  the  deed  by  her  were  in  dae  form,  as  required 
by  the  statute ;  for,  if  not,  they  are  void.  A  married  woman  has  no  general  power  to  release 
her  contingent  right  of  dower  during  coverture;  and  can  only  do  so  in  the  manner  the  statute 
has  prescribed.  The  strictness  with  which  statutiiry  forms  are  required  to  be  observed 
may  be  seen  in  some  of  the  cases  which  Mr.  Washburne  has  collected.  1  Washb.  Real  Prop. 
200,  et  seq. 

Also  whether  the  wife  was  of  lawful  age  at  the  time  of  executing  the  release.  The  statute 
which  authorizes  the  wife  to  release  her  contingent  right  of  dower  does  not  relieve  her  of  any 
other  disability  which  she  may  be  under,  besides  coverture;  and.  therefore,  if  she  be,  in  law, 
an  infant,  her  deed  is  void.  Hughes  v.  Watson.  10  Ohio,  127;  Priest  v.  Cummings,  16  Wend. 
617,  and  20  id.  888;  Jones  v.  Todd,  2  J.  J.  Marsh.  359.  Some  of  the  states,  however,  it  is 
believed,  have  changed  this  rule. 

14.  The  deed  from  Byles  to  Bennett  appears  to  have  been  executed  by  attorney.  Was  this 
attorney  duly  authorized  ?  To  answer  this  question  iutciligently.  we  must  have  the  power  of 
attorney  before  us.  It  must  be  under  seal,  and  its  terms  must  be  such  as  to  empower  this 
particular  deed  to  be  executed.  If  the  examination  is  satisfactory  on  this  point,  the  purchaser 
would  need  to  go  still  farther,  and  ascertain  whether  or  not  it  ixMiiained  unrevoked  when  the 
deed  was  made.  Byles,  in  the  mean  time,  may  have  died  or  gone  into  bankruptcy,  or  he  may 
have  expressly  revoked  his  letter  of  attorney  by  an  instrument  for  the  purpose,  duly  executed 
and  recordeds  If  satisfied  that  the  power  remained  in  force,  the  next  question  is.  whether  it 
has  been  duly  executed.  The  deed  made  under  it  should  be  executed  and  acknowledged  in  the 
name  and  as  the  deed  of  the  principal  by  William  Smith,  his  attorney,  and  not  in  the  name 
and  as  the  deed  of  the  attorney  himself.  Elwell  v.  Shaw,  16  Mass.  42;  Barger  v.  Miller,  4 
Wash.  C.  C.  280;  Thurman  v.  Cameron,  24  Wend.  90;  Harper  ».  Uampton,  1  Harr.  and  J. 
709.  If  defective  in  this  particular,  e.xtrinsic  evidence  cannot  be  resorted  to  for  the  purpose  of 
showing  that  the  attorney  designed  to  make  the  proper  conveyance  which  he  had  failed  to 
execute.     Wilkinson  v.  Getty,  13  Iowa,  157. 

15.  As  James  Byles  executes  the  deed  alone,  inquiry  must  be  made  whether  at  the  lime  he 
was  a  married  man,  and  if  so,  whether  his  wife  is  still  living.  And  this  may  be  important  for  a 
further  purpose  than  to  ascertain  whether  a  dower  right  exists.  The  land  may  have  been  the 
kofne$tead  of  Byles;  and  if  occupied  as  such,  it  may  be  found  that,  at  the  date  of  this  deed,  the 
statute  of  the  state  forbade  its  alienation  except  by  a  deed  in.  which  the  wife  joined. 

16.  When  satisfied  upon  all  these  points  there  are  still  others  which  present  themselves  for 
investigation.  There  maybe  tax  titles  upon  the  land;  it  may  have  been  sold  in  judicial  pro- 
ceedings against  any  of  the  several  owners;  any  of  them  may  have  gone  into  bankruptcy  and 
lost  his  title  thereby;  any  of  the  deeds  in  the  chain  of  title  may  be  furged,  and  therefore  void; 
any  one  of  the  grantors  may  have  been  an  infant,  insane  or  idiotic;  there  may  be  suits 
pending  in  chancery  which  affect  the  liind;  and  the  prudent  lawyer 'who  is  employed  to 
investigate  the  title  will  ne\'er  rest  satisfied  until  ho  has  made  his  inquiries  cover  all  these 
points. 

The  title  here  supposed  is  one  of  the  most  simple  character,  and  presents  none  of  the 
abstruse  or  difficult  questions  which  are  constantly  arising  in  real  estate  transactions.  If  one 
link  in  the  chain  of  title  happens  to  be  a  will,  new  and  more  difficult  questions  will  arise.  It 
may  then  become  important  to  know  whether  the  rule  in  Shelley's  case  is  in  force  in  the  state 
or  not;  for  the  nature  of  a  devisee's  estate,  whether  a  fee  or  not,  may  depend  upon  It.  And  in 
any  case  of  a  devise  it  will  bo  important  to  ascertain  whi'thor  the  will  has  been  duly  probated 
and  the  estate  duly  settled;  for  until  then,  the  title  of  the  devisee  is  subject  to  contingencies. 
If  one  link  is  a  judicial  sale,  or  a  sale  by  executor,  administrator  or  guardian,  or  a  tax  title,  the 
lawyer  ought  to  examine  every  step  in  the  proceedings  caiefully;  to  take  nothing  for  granted, 
but  satisfy  himself  from  his  own  inspection  that  every  thing  is  substantially  correct   and  regular. 

If  an  examination  is  being  made  for  the  purposes  of  a  suit,  it  ought  to  be  equally  particular 
and  careful,  and  the  lawyer  ought  to  see  not  only  that  the  title  is  good,  but  that  it  is  capable 
of  being  proved.  Sometimes  he  may  be  convinced  by  his  inquiries,  and  yet  not  supplied  with 
the  means  of  proof.    He  should  remember  that  it  is  one  thing  to  satisfy  himself,  and  another  to 
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instrument,  the  legal  effect  of  which  he  can  only  guess  at  A  layman  would 
be  even  less  likely  to  mislead,  for  he  would  generally  abstain  from  the  use  of 
technical  language,  which,  in  the  hands  of  persons  who  are  employing  it 
without  sufficient  knowledge,  is  always  liable  to  express  a  meaning  whicli  is 
not  in  the  mind  of  him  who  uses  it  It  is  impossible  to  urge  too  strongly 
upon  the  young  men  who  are  hereafter  to  come  to  the  bar,  the  importance  of 
thorough  preparation  in  the  law  of  real  estate;  and  it  may  tend  to  their  en- 
counigement  in  so  doing  to  add,  that  as  lands  become  more  valuable  and 
wealth  increases,  in  no  other  branch  of  the  law  is  real  preparation  and 
genuine  attainment  likely  to  be  better  appreciated  or  better  rewarded.(t;) 

There  is  a  class  of  real  estate  questions  which  is  peculiar  to  this  country,  and 
in  handling  which  the  student  will  not  be  greatly  aided  by  the  old  text-books 
or  old  decisions.  They  are,  nevertheless,  questions  which  arise  often,  and  which, 
hereafter,  there  will  from  year  to  year  be  still  more  frequent  occasion  to  deal 
with.  We  refer  to  those  which  relate  to  the  validity  of  sales  of  lands  for  the 
non-payment  of  the  taxes  assessed  upon  them.  We  do  not  know  how  the  law- 
yer, who  is  disposed  both  to  labor  and  to  think,  could  well  be  called  into  a  more 
tempting  field  than  the  examination  of  these  questions.  Large  as  has  been  the 
number  of  decisions  regarding  these  sales,  and  varied  as  have  been  the  questions 
passed  upon,  almost  every  new  case  that  now  arises  presents  some  unusual  com- 
bination of  facts  and  circumstances  which  enables  some  new  and  perhaps 
difficult  question  to  be  raised.  The  difficulties  are  enhanced  by  the  different 
views  which  different  classes  of  minds  are  disposed  to  take  of  this  species  of 
title,  and  of  the  maxims  of  law  by  which  they  should  be  governed.  If  we  look 
only  to  the  interest  of  the  state,  and  regard  the  collection  of  the  tax  at  all  haz- 
ards as  the  prime  object  to  be  attained,  we  may  be  disposed  to  press  governmental 
power  to  an  extreme  which  would  deprive  the  individual  of  the  benefit  of  those 
principles  which  have  been  shields  for  the  protection  of  private  property  from 
before  the  time  of  Magna  Charta.  If,  on  the  other  hand,  we  look  mainly  to  the 
interest  of  the  individual,  bearing  in  mind  the  great  variety  of  causes  which 
prevent  the  prompt  payment  of  taxes — causes  most  often  operating  in  the  cases 
of  minors  and  other  persons  incapable  or  unaccustomed  to  business,  and  remem- 
bering also  the  merely  nominal  price  usually  paid  for  lands  at  tax  sales,  we  may 
be  disposed  to  look  upon  these  sales  as  a  species  of  state  robbery,  to  disappoint 
and  defeat  which,  the  courts  should  be  vigilant  to  seize  upon  every  reasonable 

supply  legal  evidence  which  can  be  laid  before  a  jury.  The  memorandum  of  his  investigations 
which  he  makes,  as  they  progress,  ought  to  give  fall  information,  not  only  for  his  own  present  use, 
but  for  the  purposes  of  a  trial  if  any  should  be  had,  or  for  the  information  of  any  subsequent 
purchaser  from  his  client  who  may  have  occasion  to  go  over  the  same  ground.  A  lawyer  is 
inexcusable  who  trusts  the  results  of  such  investigiitions  to  memory  alone. 

These  few  hints  will  suffice  to  show  h<»w  utterly  insufficient  and  misleading  are  the  ordinary 
abstracts  of  title  upon  which  so  many  purchasers  rely}  how  impossible  it  is  that  the  records 
should  give  completely  the  information  regarding  the  true  state  of  titles,  and  how  important 
that  one  who  would  examine  titles  should  not  only  have  some  knowledge  of  law,  but  should 
make  his  investigations  with  his  mind  awake  to  all  the  numerous  and  diversified  circumstances 
which  may  affect  the  title,  even  in  the  cases  which  upon  th«'  sui-face  ap|)ear  the  simplest.  And 
this  note  is  inserted,  not  as  indicating  all  the  points  to  be  borne  in  mind  in  these  cases,  but  as 
illustrating  the  necessity  of  caution  and  thoughtful  vigilance. 

(r)  Mr.  Williams's  little  work  on  Real  Property  is  an  admirable  assistant  to  the  student,  and 
an  agreeable  irttroduction  to  the  Digest  of  Cruise.  Our  appreciation  of  Mr.  Washburn's  Trea- 
tise* is  shown  by  the  firequent  references  to  it  in  the  following  work.  No  book  is  more  reliable; 
and  the  same  mayl)e  said  of  the  treatise  by  the  same  author  on  Easements.  Jarman  on  Wills, 
is  the  best  English  work  on  that  subject  at  the  present  time,  but  is  nearly  superseded  in  this 
country  by  the  treatise  of  Judge  Redfield. 
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pretext.  These  diverse  views  find  able  representatives  in  the  legal  profession, 
who  press  them  npon  all  occasions;  but  the  lawyer  who  is  ready  to  accept  them 
as  extreme  views,  and  to  examine  tax  titles  with  the  same  unbiased  mind  which 
he  would  bring  to  the  consideration  of  a  mortgage,  or  of  a  conveyance  by  bar- 
gain and  sale,  will  not  fail  to  find  that  there  is  ample  opportunity  for  the  display 
of  legal  ingenuity  and  acumen,  and  for  the  satisfactory  application  of  funda- 
mental legal  maxims  as  the  new  and  peculiar  circumstances,  which  these  Ciises 
so  often  exhibit,  present  themselves.  The  thoughtful  lawyer  cannot  doubt  that 
the  old  and  well-settled  principles  of  law  are  to  be  applied  in  these  as  in  all 
other  cases,  nor  that  they  are  sufiicient,  if  rightly  applied,  for  the  protection 
alike  of  the  interest  of  the  state  and  of  the  individual  rights  of  the  citizen;  and 
if  he  enters  upon  his  investigations  with  these  points  conceded  in  his  own 
mind,  much  of  the  difficulty  supposed  to  be  inseparable  from  this  species  of 
conveyance  will  disappear,  as  he  comes  fully  prepared  to  encounter  it.  The 
maxims  of  individual  right  are  all  limited,  restrained  and  qualified  by  others 
which  regard  public  duty  and  state  necessity;  each  and  all,  when  properly 
understood,  supply  light  for  the  guidance  of  the  lawyer  in  his  examination  of 
the  numerous  and  often  informal  and  imperfect  records  which  constitute  the 
evidences  of  title  in  these  cases,  and  if  he  possesses  the  necessary  industry  and 
perseverance  to  make  a  complete  and  careful  examination  of  each  case  in  which 
his  services  may  be  required,  the  questions  of  law  involved  will  not  often  fail 
of  a  satisfactory  solution  under  his  intelligent  and  persevering  attempts  to  mas- 
ter them,  (w) 

If  the  law  of  real  estate  proves  generally  -unattractive,  criminal  law,  on  the 
other  hand,  is  likely  to  excite  the  imagination  and  enlist  the  interest  of  the 
student,  who  will  look  forward  to  its  pi-actice  as  the  field  of  his  most  striking 
and  inspiring  triumphs.  Yet  as  these  triumphs  are  popularly  supposed  to  be 
achieved  mainly  by  the  power  of  eloquence,  and  by  appeals  to  the  sympathies 

(w)  To  illnstrate  the  manner  in  which  the  principles  of  law  which  are  applicable  to  these  cases 
affect  and  qualify  each  other,  the  following  may  be  mentioned  : 

That  the  state  has  an  undoubted  right  to  compel  every  species  of  property  within  its  limits  to 
sustain  its  proper  proportion  of  the  burden  of  supporting  the  government,  and  to  that  end,  if 
necessary,  to  divest  the  owner's  title  by  a  public  Siile. 

That  the  owner  has  an  equal  right  to  have  the  proceedings  for  levying  a  tax  upon  his  prop- 
erty prescribed  in  advance  by  law.  so  that  he  may  understand  what  is  his  duty  regarding  its 
payment,  and  how  ho  may  comply  with  that  duty  :  and  he  is  not  to  be  dispossessed  of  his  prop- 
erty until  he  is  in  default  for  failure  to  perform  his  obligations  to  the  state. 

That  statutes  for  the  assessment  and  collection  of  taxes  are  to  be  construed  like  other  statutes; 
not  with  a  strictness  that  shall  defeat  their  purpose,  nor  with  a  liherality  that  shall  enlarge  their 
terms;  the  object  to  be  attained  being  to  ascertain  the  meaning  of  the  legislature  in  their  several 
provisions,  and  then  to  give  them  effrct. 

That  whatever  securities  the  legislature  has  provided  for  the  protpction  of  the  interest  of  the 
taxpayer,  are  to  be  understood  as  thrown  around  his  pn»p.*rty  to  prevent  its  being  appropriated 
improperly,  and  they  therefore  constitute  walls  of  protection  which  the  other  departments  of  the 
government  cannot  throw  down  or  leap  over. 

That  the  letter  of  the  law  is  not  to  be  regarded  rather  than  Its  spirit:  and  as  a  strict  and 
literal  compliance  with  provisions  which  are  unimportant  to  the  individual  assessed  is  extremely 
improbable  in  proceedings  of  this  description,  where  the  steps  to  be  taken  are  numerous  and  the 
persons  vvho  are  to  take  them  generally  unlearned  in  the  law,  the  legislature,  it  is  to  1)0  assumed, 
did  not  intend  to  make  such  literal  compliance  a  condition  precedent  to  the  collection  of  the 
public  revenue,  and  the  immaterial  variations  may  be  disregarded  or  cured  retrospectively. 

Other  rules  might  be  specified,  but  it  is  not  important  to  our  present  purpf>se;  the  chief  diffi- 
culty in  these  cases  being  after  all  in  the  proper  application  of  these,  and  in  determining  what 
regulations  of  statute  are  to  be  regarded  as  directory,  and  what,  being  prescribed  for  the  pro- 
tection of  the  rights  of  the  citizen,  are  to  be  treated  as  imperative.  Mr.  Blackwell's  Treatise 
OD  Tax  Titles  is  a  very  useful  one,  to  both  the  student  and  the  practicing  lawyer. 
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8n'l  the  jNissions  of  men  rather  than  hy  the  force  of  dry  legal  logic,  or  the 
careful  mastery  of  the  rules  of  law,  the  embryo  advocate  needs  to  gnard  his 
inclinations  carefully,  lest  he  may  find  himself  in  his  preparation  relying  too 
exclusively  upon  showy  attainments,  and  neglecting  that  solid  foundation  in 
the  law  without  which  the  most  shining  natural  abilities,  and  the  most  careful 
and  elaborate  training  in  elocution,  will  at  times  prove  of  no  avail 

If  the  leading  principles  of  criminal  law  are  plain  and  easily  mastered,  if  the 
pleadings  are  simple  and  the  practice  without  complication,  there  is  nevertheless 
a  continual  possibility  that  some  unexpected  and  difficult  question  may  arise 
for  which  the  works  on  criminal  law  state  no  precedent  and  furnish  no  solution. 
What  criminal  lawyer  in  large  practice  can  tell  whether  the  fate  of  his  client  in 
the  next  case  in  which  his  services  may  be  demanded  is  to  turn  upon  mere 
questions  of  fact,  or  on  the  other  hand  to  depend  upon  some  important  princi- 
ple of  constitutional  right,  some  difficult  question  regarding  the  right  to 
property,  or  some  point  in  medical  jurisprudence,  involving  not  only  some 
knowledge  of  medicine  and  of  physiology,  but  an  intimate  acquaintance,  also, 
with  human  nature,  and  with  the  peculiarities  and  vagaries  of  the  human 
mind? 

Lord  Erskine,  in  building  up  that  splendid  reputation  as  an  advocate  of  which 
he  was  justly  so  proud,  did  not  shrink  from  any  labor  or  spare  himself  any 
exertion  which  could  make  more  complete  and  ample  his  ability  to  grapple  with 
the  questions  of  law  and  of  fact  which  he  could  anticipate  as  likely  to  arise  in 
the  cases  he  was  to  undertake.  At  this  distance  of  time,  and  when  it  cannot 
be  expected  that  our  feelings  should  be  enlisted  to  any  considerable  degree,  in 
the  questions  he  discussed,  we  read  his  speeches  with  delight,  and  study  them 
as  models  of  forensic  eloquence.  But  we  discover  that  they  are  very  far  from 
being  mere  appeals  to  the  sympathies,  the  feelings  or  the  passions  of  the  men 
to  whom  they  were  addressed.  On  the  contrary  they  were  pervaded  with  such 
knowledge  of  the  laws  and  constitution  of  his  country,  and  he  discussed  the 
questions  involved  with  such  fullness  and  readiness  of  information,  and  such  force 
of  logic,  that  our  wonder  is  as  we  read  them,  not  that  their  effect  was  so  power- 
ful and  their  force  of  conviction  so  great,  but  that,  in  cases  where  he  made  the 
right  appear  so  clear,  it  should  ever  have  been  seriously  contested.  We  take 
up,  for  instance,  the  trial  of  Hardy,  and  note  in  what  a  masterly  manner  he 
handled  the  successive  questions  as  they  arose,  and  we  are  irresistibly  impressed 
that  the  great  advocate  was  an  orator  in  the  highest  and  best  sense,  whose  aim 
was  to  come  to  the  discussion  of  such  great  causes  with  his  mind  well  stored 
with  all  the  materials  of  attack  and  defense  which  study  or  labor  could  gather, 
and  who  so  far  accomplished  the  end  sought,  that  he  was  enabled  to  teach  a 
government  then  tending  strongly  toward  despotic  authority,  a  salutary  and 
much  needed  lesson  regarding  the  freedom  of  thought  and  freedom  of  discus- 
sion, and  one  which  will  never  be  unlearned  while  free  institutions  continue  to 
be  the  heritage  of  the  people  of  England,  (x) 

(x)  Lord  Campbell  said  of  Erskine 's  speech  in  support  of  the  right  of  juries  in  the  Dean  of 
Asaph's  case,  that  it  displayed,  "  beyond  all  comparison,  the  most  perfect  union  of  argument 
and  eloquence  ever  exhibited  in  Westminster  liall.  So  thoroughly  had  he  mastered  the  subject, 
And  so  clear  did  he  make  it,  that  he  captivated,  alike,  old  black  letter  lawyers  and  statesmen  of 
taste  and  refinement.'* 

Quintilian,  who  lived  in  an  ago  and  under  a  system  of  forensic  pleading,  in  which  oratorical 
powers,  without  solid  attainments,  might  be  made  much  more  available  than  now  under  our  sys- 
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It  will  be  interesting  to  quote  in  this  connection  what  was  said  of  Alexander 
Hamilton  by  one  of  his  gifted  cotempomries :  ''It  is  rare  that  a  man,  who 
owes  so  mnch  to  nature,  descends  to  seek  more  from  industry;  but  he  seemed  to 
depend  on  industry,  as  if  nature  had  done  nothing  for  him.  His  habits  of 
investigation  were  very  remarkable;  his  mind  seemed  to  cling  to  his  subject  till 
he  had  exhausted  it  Hence  the  uncommon  superiority  of  his  reasoning 
powers,  a  superiority  that  seemed  to  be  augmented  from  every  source,  and  to 
be  fortified  by  every  auxiliaiy;  learning,  taste,  wit^  imagination  and  eloquence. 
These  were  embellished  and  enforced  by  his  temper  and  manners,  by  his  fame 
and  his  virtues.  It  is  difficult,  in  the  midst  of  such  various  excellence,  to  say 
in  what  particular  the  effect  of  his  greatness  was  most  manifest  No  man 
more  promptly  discerned  truth;  no  man  more  clearly  displayed  it;  it  was  not 
merely  made  visible,  it  seemed  to  come  bright  with  illumination  from  his  lips. 
But  prompt  and  clear  as  he  was,  fervid  as  Demosthenes,  like  Cicero,  full  of 
resource,  he  was  not  less  remarkable  for  the  copiousness  and  completeness 
of  his  argument,  that  left  little  for  cavil  and  nothing  for  doubt  Some  men 
take  their  strongest  argument  as  a  weapon,  and  use  no  other;  but  he  left 
nothing  to  be  inquired  for  more,  nothing  to  be  answered.  He  not  only 
disarmed  his  adversaries  of  their  pretexts  and  objections,  but  he  stripped  them 
of  all  excuse  for  having  urged  them;  he  confounded  and  subdued  as  well  as 
convinced.  He  indemnified  them,  however,  by  making  his  discussion  a 
complete  map  of  his  subject,  so  that  his  opponents  might  indeed,  feel  ashamed 
of  their  mistakes,  but  they  could  not  repeat  them.  In  fact  it  was  no  common 
effort  that  could  preserve  a  really  able  antagonist  from  becoming  his  convert; 
for  the  truth,  which  his  researches  so  distinctly  presented  to  the  understand- 
ing of  others,  was  rendered  almost;  irresistibly  commanding  and  impressive  by 


tem,  Justly  ranks  thorough  preparation  among  the  first  and  highest  requisites  of  the  advocate; 
or,  as  he  expresses  it,  as  •'*  constituting  tlie  foundation  of  pleading."  *'  Very  few  orators,"  he 
truly  remarks,  "take  sufficient  trouble  in  this  respect;  for,  to  say  nothing  of  those  who  are 
utterly  careless,  and  wlio  give  themselves  no  concern  on  what  the  success  of  a  cause  depends, 
if  there  be  but  points  which,  though  wholly  unconnected  with  tlie  case,  but  relating  to  char- 
acters involved  in  it,  and  leading  to  the  usual  flourishes  on  common-place  topics,  may  afford 
them  an  opportunity  for  noisy  declamation;  there  are  some  also  whom  vanity  perverts,  and  who 
(partly  pretending  that  tbey  arc  constantly  occupied,  and  have  always  something  which  they 
must  first  dispatch,  tell  their  client  to  come  to  them  the  day  or  the  very  morning  before  the 
trial,  and  sometimes  even  boast  that  they  received  their  instructions  while  the  court  was  sitting; 
or,  partly  assuming  a  show  of  extraordinary  ability,  that  they  may  be  thought  to  understand 
things  in  a  moment,  making  believe  that  they  conceive  arid  comprehend  almost  before  they  hear), 
after  they  have  chanted  forth,  with  wondorftil  eloquence,  and  the  loudest  clamors  of  applause 
from  their  partisans,  much  that  has  no  reference  either  to  the  judge  or  to  their  client,  are  con- 
ducted back  in  a  thorough  ]>erspiration,  and  with  long  train  of  attendants,  through  the  forum." 
How  vivid  is  this  picture  of  some  advocates,  still  to  be  met  with,  whose  endeavor  is  to  try  the 
parties  and  witnesses  rather  than  the  cause,  and  to  display  themselves  rather  than  exhibit  the 
rights  of  their  clients !  The  applau.se  of  an  unthinking  crowd  may  be  easily  and  cheaply  excited 
in  this  manner,  but  sensible  men  estimate  such  advocates  at  their  true  value,  and  juries  are 
seldom  much  influenced  by  them,  while  courts  only  endure  them.  On  the  other  hand,  com- 
mendation like  that  which  Lord  Mansfield  gave  the  counsel  in  Sommersett's  case  is  worth 
striving  for;  not  for  the  compliment  merely,  but  because  he  who  has  once  earned  it  may  rely 
afterward  upon  having  the  ear  of  the  court,  and  upon  being  looked  to  by  the  Judges  for 
instruction  and  assistance  when  the  mere  declainier  would  be  heard  but  not  heeded.  "  I  can- 
not omit,"  said  he,  *'  to  express  particular  happiness  in  seeing  young  men,  just  called  to  the 
bar,  have  been  able  toprofi.t  so  muoJi  by  their  reading."  It  was  a  difllTent  cla.«is  of  practitioners 
that  Chief  Justice  Gibson  was  listening  to  when  ho  congratulated  himself  on  having  achieved  a' 
great  judicial  triumph,  inasmuch  as  he  was  able  to  keep  liis  eye  upon  a  dull  advocate  while  his 
mind  was  occupied  with  more  agreeable  objects ! 
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tlie,  love  and  reverence  wliich,  it  was  ever  appai*enty  he  profoundly  cherished 
for  it  in  his  own/'(  y) 

In  America  we  meet  with  few  cases  of  lawyers  of  high  standing  and  eminent 
ability  who  give  themselves  exclusively  to  the  defense  of  criminal  cases,  and 
few  of  that  class  would  find  employment  sufficiently  steady  and  remunerative 
if  they  desired  to  do  so.  The  criminal  lawyer  is  too  apt  to  be  a  man  who  is 
tainted  somewhat  by  his  associations,  and  who  fits  himself  for  defending  vile 
characters  by  imbibing  more  or  less  of  their  vicious  tastes  and  habits.  But  the 
ablest  cbunsel  may  be  called  sometimes  to  step  from  the  highest  tribunal  in  the 
laud  into  the  criminal  court;  as  Daniel  Webster  was  called  in  to  assist  in 
bringing  a  criminal  to  justice,  and  William  H.  Seward  to  save  a  demented 
negro  from  the  punishment  of  a  criminal.  And  while  we  say  of  the  prepara- 
tion for  such  cases,  that  it  must  be  begun  early,  on  broad  and  deep  foundations, 
we  should  add  also,  that  mere  rhetoric,  in  the  lower  and  more  common 
acceptation  of  that  term, — the  power  to  control  the  voice,  to  use  readily 
beautiful  or  ingenious  figures  of  speech,  and  to  accompany  them  with 
appropriate  gestures — constitutes  but  a  small  part  of  this  preparation. 
The  most  perfect  address  in  point  of  oratorical  accuracy  may  fall  dead  and 
lifeless,  or  even  be  the  subject  of  ridicule,  in  an  important  criminal  cause, 
when  a  plain  and  straight-forward  argument,  made  upon  full  preparation,  but 
without  attempt  at  display,  will  lead  the  minds  of  court  and  jury  irresistibly  to 
the  advocate's  conclusions,  (z)  The  caution  above  all  othera  which  the  student 
needs,  when  he  feels  himself  gifted  with  fine  'oratorical  ability,  is  to  beware  lest 
he  find  himself  relying  upon  it  too  exclusively,  and  neglecting  that  hai-d  labor 
which  the  less  gifted  would  be  compelled  to  perform,  but  the  benefit  of  which 
is  always  in  proportion  to  the  natural  powers  which  it  supplements,  {a) 

The  innovations  which  have  been  made  in  criminal  procedure  in  modem 
times  have  been  so  great  that  a  trial  on  a  charge  of  crime  now  bears  as  little 
resemblance  to  one  in  the  time  of  the  Stuarts,  as  the  service  in  a  Christian  church 
does  to  the  heathen  sacrifice  to  idols.  We  have  at  last,  we  think,  so  moulded 
and  shaped  the  criminal  practice  as  to  give  the  prisoner  the  full  benefit  of  the 
maxim  that  he  shall  be  presumed  innocent  until  proved  guilty;  which  in 
former  times  was  but  a  mockery.  But  some  of  the  new  protections  devised  for 
innocence  need  to  be  carefully  guarded  to  prevent  their  proving  delusive 

Of)  Works  of  Fisher  Ames,  vol.  2.  p.  260. 

(z)  Luther  specifies  among  the  requisites  for  a  good  preacher:  "First,  he  should  teach  sys- 
tematically; secondly,  ho  should  have  a  re«'\dy  wit ;  thirdly,  he  should  be  eloquent;  fourthly, 
he  should  have  a  good  voice;  fifthly,  a  good  memory;  sixthly,  he  should  know  when  to  make 
an  end;  seventhly  ho  should  make  sure  of  his  doctrine;  eighthly,  he  should  venture  and 
engage  body  and  blood,  wealth  and  honor,  in  the  word;  ninthly,  he  should  suffer  himself  to 
be  mocked  and  jrered  of  every  one.*'  Every  one  of  these  is  equally  imporiant  in  the  criminal 
lawyer,  and  some  of  them  are  indispensable.  He  must  "make  sure  of  his  doctrine;"  *' ho 
Bboold  know  when  to  make  an  end;"  he  should  enlist  heart  and  soul  in  the  cjiuse;  and  if  public 
opinion  runs  strong  and  fierce  against  his  client,  he  must  **  suffer  himself  to  be  mockcMl  and 
jeered  of  every  one.'*  rather  than  allow  to  be  sacrificed  the  interests  of  one  who  has  confided 
reputation,  liberty,  perhaps  life,  to  his  protection.  The  calm  future  must  be  trusted  to  set 
him  right,  andifhe  never  quaiU  before  the  clamor ,  the  trust  will  not  be  disappointed. 

(a)  All  of  Sneridan's  speeches,  which  so  glow  and  sparkle  now  as  if  they  were  the  spontane- 
ous outbursta  of  g«»nius,  were  in  reality  the  results  of  the  most  persevering  labor.  The  won- 
derful power  of  extemporizing  on  the  part  of  the  elder  Pitt,  is  said  to  have  been  the  result  of 
severe  training  at  Oxford,  and  aft<;r  he  entered  parliament,  he  was  content  to  delay  address- 
ing the  house  until  afler  he  had  thoroughly  studied  it,  and  understood  the  audience  he  was  to 
speak  to. 
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snares.  It  has  been  thought — for  an  instance — that  the  old  practice  under 
which  the  accusei-'s  story  could  be  heard  by  the  jury,  but  not  that  of  the 
prisoner,  was  unphilosophical  and  even  barbarous,  and  in  some  of  the  states  the 
rule  has  been  established  by  statute,  that  whoever  possesses  knowledge  of  the 
facts  shall  be  heard,  and  the  jury  shall  judge  of  the  reasonableness  of  his  story, 
and  to  what  extent  any  interest  he  may  have  in  the  result  ought  to  affect  his 
credibility.  This  innovation  has  been  opposed  on  two  grounds,  1.  As  dangerous 
to  public  justice,  inasmuch  as  every  accused  party  will  exonerate  himself  by 
his  evidence,  however  falsely ;  2.  As  dangerous  to  the  prisoner,  inasmuch  as 
the  permission  to  give  evidence  is  equivalent  to  a  command,  because  if  he  fails 
to  testify  his  conduct  will  be  subject  to  the  worst  construction ;  and  in  this 
way  we  in  effect  establish  an  inquisitorial  trial,  and  deprive  accused  parties 
of  the  benefit  of  the  constitutional  maxim  that  no  man  shall  be  compelled  to 
give  evidence  against  himself,  {b)  To  deal  properly  with  such  changes,  the 
lawyer  ought  to  be  familiar,  not  only  with  the  old  law,  and  with  the  reasons  on 
which  it  rested,  but  also,  with  the  concurrent  principles  incidentally  affected 
by  the  change,  that  he  may  know  how  to  administer  the  new  law  so  as  to 
save  to  his  client  all  the  old  rights  while  giving  him  the  benefit  of  the  new 
privilege.  Suppose — to  illustrate  again — the  accused  party  takes  the  stand 
and  makes  his  statement,  and  then  refuses  to  be  cross-examined  upon  it ;  has 
he  a  right  to  stop  where  he  pleases,  and  to  claim  his  constitutional  right  not  to 
be  coerced  to  give  evidence  against  himself?  If  not,  what  remedy  has  the 
prosecution  ?  Shall  the  court  strike  out  the  evidence  given,  or  punish  the 
party  as  it  might  an  ordinary  witness,  for  refusing  to  testify  further  ?  Upon 
such  a  question  precedents  might  be  of  little  Service,  but  one  man  rising 
to  discuss  it  would  be  full  of  valuable  thoughts  and  suggestions  tending  to 
lead  the  court  to  a  correct  conclusion,  when  another  who,  however  much  he 
might  have  read,  had  never  troubled  himself  with  thoughtful  preparation  for 
such  questions,  might  flounder  through  a  long  speech,  the  only  effect  of  which 
would  be  to  make  that  darker  which  was  dark  enough  before. 

The  criminal  lawyer  needs  to  be  specially  familiar  with  the  rules  of  evidence. 
In  criminal  cases,  much  more  than  in  civil,  it  is  important  that  he  prevent 
improper  evidence  being  put  in  against  his  client.  The  party  defeated  in  a 
civil  suit,  through  an  erroneous  ruling  of  the  judge,  has  generally  his  full 
remedy  when  a  new  trial  is  awarded  him ;  but  a  new  trial  to  one  who  has 
unjustly  been  subjected  to  the  stigma  of  conviction  of  crime  is  far  from  being 
a  complete  vindication ;  while  to  the  prosecution  after  a  wrongful  acquittal, 
though  brought  about  by  a  mistake  in  law  on  the  part  of  the  judge,  there  is 
generally  no  remedy.  Fortunately  there  are  good  treatises  on  the  rules  of 
evidence,  and  their  main  and  leading  principles  can  easily  be  made  familiar.(c) 

(6)  Tills  view  has  been  put  forth  in  one  of  the  magazines  by  Mr.  Francis  Wharton.  It  is 
bolieved.  however,  that,  where  the  new  law  has  been  tried,  the  result  has  generally  proved 
satisfactory,  and  that  many  men,  wrongfully  or  mislakctily  accused,  have  been  enabled  under 
these  statntes  to  give  to  the  jury  such  explanations  as  removed  all  suspicions,  when,  had  their 
mouths  heen  closed,  their  condemnation  would  hnve  been  inevitable.  There  are  unquestiona- 
bly some  difficulties  in  tlie  case;  but  the  rule  of  the  common  law,  which  permitted  the  accuser 
to  be  heard  but  not  the  defendant,  resulted  sometimes,  beyond  any  question,  in  the  conviction 
and  punishment  of  the  wrong  party,  because  the  party  really  guilty  had  been  allowed,  or  been 
able,  to  make  the  first  complaint. 

(c)  There  is,  of  course,  much  npon  the  subject  of  evidence  in  the  treatises  on  criminal  law, 
and  Roscoe's  Criminal  Evidence  is  a  useful  work.    Of  the  treatises  on  evidence,  Greenleaf  is. 
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Equity  law  is  a  great  stumbling  block  to  many  students,  and  there  are  not 
wanting  those  who  have  supposed  it  might  be  legislated  out  of  existence.  But 
although  the  division  lines  between  law  and  equity  have  been  broken  down  in 
some  states,  so  far  as  concerns  procedure,  yet  the  codes  which  abolish 
distinctions  of  form  do  not  do  away  with  the  principles,  for  the  administration 
of  which  the  old  forms  were  designed ;  and  consequently  works  like  Jeremy  on 
Equity,  Spence's  Equitable  Jurisdiction,  Adams's  Doctrine  of  Equity,  and 
Stores  Equity  Jurisprudence,  are  as  important  and  indispensable  now,  in  all 
the  states,  as  they  ever  were.  Whether  or  not,  therefore,  he  expects  to  practice 
m  a  state  where  the  old  forms  are  retained,  the  student  must  read  equity,  and 
if  he  finds  it  prove  unattractive,  there  is  all  the  greater  reason  why  he  should 
attack  it  with  energy  and  perseverance.  But  if  approached  in  that  manner  it 
will  not  prove  unattractive.  On  the  contrary,  the  student  will  soon  find  him- 
self reading,  with  admiration  and  pleasure,  what  at  first  appeared  a  confused 
collection  of  arbitrary  rules,  as  he  perceives  how  admirably  equity  supplements 
the  law,  and  how  peculiar  is  the  adaptation  of  its  remedies  to  the  wrongs  to  be 
prevented,  or  the  evils  to  be  redressed. 

Nor  are  the  works  on  common  law  pleading  superseded  by  the  new  codes 
which  have  been  introduced  in  so  many  of  the  states,  {d)  A  careful  study  of 
those  works  is  the  very  best  preparation  for  the  pleader,  as  well  where  a  code  is 
in  force  as  where  the  old  common  law  forms  are  still  adhered  to.  Any  expecta- 
tion which  may  have  existed,  that  the  code  was  to  banish  technicality  and 
substitute  such  simplicity  that  any  man  of  6ommon  undei-standiug  was  to  be 
competent,  without  legal  training,  to  present  his  case  in  due  form  of  law,  has 
not  been  realized.  After  a  trial  of  the  code  system  for  many  years,  its  friends 
must  confess  that  there  is  something  more  than  form  in  the  old  system  of  plead- 
ing, and  that  the  lawyer  who  has  learned  to  state  his  case  in  logical  manner, 
after  the  rules  laid  down  by  Stephen  and  Gould,  is  better  prepared  to  draw  a 
pleading  under  the  code  which  will  stand  the  test  on  demurrer,  than  the  man 
who,  without  that  training,  undertakes  to  tell  his  story  to  the  court  as  he  might 
tell  it  to  a  neighbor,  but  who,  never  having  accustomed  himself  to  a  strict  and 
logical  presentation  of  the  precise  facts  which  constitute  the  legal  cause  of 
action  or  the  legal  defense,  is  in  danger  of  stating  so  much  or  so  little,  or  of 
presenting  the  facts  so  inaccurately,  as  to  leave  his  rights  in  doubt  on  his  own 
showing.  Let  the  common-law  rules  be  mastered,  and  the  work  under  the 
code  will  prove  easy  and  simple,  and  it  will  speedily  be  seen  that  no  time  has 
been  lost  or  labor  wasted  in  coming  to  the  new  pi'actice  by  the  old  road. 

A  large  and  increasing  proportion  of  those  who  come  to  the  bar  in  America 
do  so  by  way  of  the  law  schools.  There  is  an  advantage  in  that  course  in  the 
fact  that  an  esprU  du  corps  is  cultivated  among  those  who  gatlier  there,  which 
tends  to  a  high  code  of  professional  ethics,  and  at  the  same  time  to  a  more 
careful  study  of  the  law  as  a  science  than  is  apt  to  be  made  in  the  law  offices, 

perhaps,  most  used,  the  first  volume  being  especially  valuable.  Starkie's  is  also  an  excellent 
work,  and  a  new  edition  of  the  first  volnme,  which  gives  the  general  principles,  has  recently 
been  issued  in  this  country.  Phillips's  Evidence,  including  the  notes  by  Cowen,  Hill,  and  Ed- 
wards, is  much  more  full  in  its  references  to  cases  than  either  of  the  others,  though  not  so 
satisfactory  for  the  student. 

(d)  An  excellent  discussion  of  the  science  of  pleading,  not  less  practical  than  philosophical, 
will  be  found  in  the  introduction  to  the  new  edition  of  Stephen  on  Pleading  by  Prof.  Samuel 
Tyler. 
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where  each  particular  question  is  investigated  with  some  reference  to  the  com- 
pensation which  should  follow.  The  advice  of  Grid  ley  to  John  Adams  was, 
"  to  pursue  the  study  of  the  law  rather  than  the  gain  of  it :  pursue  the  gain 
of  it  enough  to  keep  out  of  the  briers,  but  give  your  main  attention  to  the 
study  of  it."(e)  Fisher  Ames  said  of  Hamilton :  "As  a  lawyer,  his  comprehen- 
sive genius  reached  the  principles  of  his  profession;  he  compassed  its  extent, 
he  fathomed  its  profound,  perhaps  even  more  familiarly  and  easily  than  the 
ordinary,  rules  of  its  practice.  With  most  men  law  is  a  trade;  with  him  it 
was  a  science."  (/)  The  same  was  true  also  of  Pinkney  and  of  Choate;  the 
two  greatest  advocates  perhaps  that  America  has  yet  known.  The  industry 
of  Choate  was  wonderful,  but  it  was  directed,  not  to  the  acquisition  of  money, 
but  to  the  mastery  of  the  law;  and  of  Pinkney  it  was  said  that  his  speeches 
always  "  smelled  of  the  lamp,"  but,  nevertheless,  they  were  a  perpetual  delight 
to  those  who  heard  them.  The  learned  man  cannot  well  be  dull  when  speak- 
ing of  the  science  he  has  mastered.  All  men,  said  Socrates,  are  eloquent  in 
tliat  which  they  understand.  Another  advantage  derived  from  the  law 
schools  is,  that  students  are  enabled  to  form  themselves  into  clubs  for  the 
discussion  of  moot  cases.  Such  clubs,  well  managed,  afford  the  best  possible 
school  for  the  cultivation  of  forensic  eloquence.  Some  experience  in  extem- 
pore speaking  every  young  man  ought  to  have  before  coming  to  the  bar,  and 
if  he  begins  his  practice  without  the  discipline  it  would  give,  he  cannot  be 
certain  that  timidity  and  embarrassment  will  not  overcome  him  at  the  outset 
of  his  career.  Few  men  are  Erskines  and  Patrick  Henrys,  gifted  with  powers 
which  make  their  first  essay  a  triumph;  the  first  efforts  are,  almost  necessarily, 
mortifjdng  failures,  and  unless  they  are  made  in  these  little  societies,  and  th€ 
diflBculties  mastered  before  the  public  become  the  audience,  a  man  must  have 
great  native  strength  of  purpose  and  power  to  endure  scoflBng  and  ridicule,  or 
shame  and  mortification  may  draw  their  veil  around  him,  and  shut  off  forever 
his  ambitious  hopes  and  bright  visions  of  professional  eminence.  Now  and 
then  a  Demosthenes  or  a  Curmn  will  come,  who  will  brave  the  ridicule  and 
endure  the  mortification  until  repeated  efforts  have  enabled  him  to  conquer 
his  natuml  defects  and  natural  timidity ;  but  every  young  man  is  not  enabled 
to  feel  with  the  same  confidence  that  they  did,  "it  is  in  me,  and  it  shall  come 
out;"  and  one  mortifying  failure,  not  in  the  presence  of  a  select  company  of 
friends,  but  before  a  public  audience,  a  part  of  which  is  adversary  in  feeling, 
and  includes  rivals  interested  to  make  the  most  of  the  embarrassment,  is 
sometimes  sufficient  to  destroy  the  hopes  of  a  life.  Self-confidence  the  advo- 
cate must  acquire ;  and,  in  order  that  he  may  possess  it,  he  must  first  have  the 
necessary  knowledge,  and  secondly,  he  must  have  tried  his  powers  until  he  is 
certain  of  them. 

There  is  also  an  advantage  in  these  societies,  in  that  they  enable  their  mem- 
bers to  practice  in  the  preparation  of  pleadings.  The  discussion  of  moot  cases 
ought  to  be  preceded  by  as  careful  Un  issue  as  would  be  formed  in  an  actual 
suit  at  law;  and  the  benefit  of  this  discipline  is  so  great  that  it  should  never  be 

(«)  Works  of  John  Adams,  II,  46.  "His  advice."  says  Mr.  Adams,  *•  made  so  deep  an 
impression  on  my  mind,  that  I  believe  no  lawyer  in  America  ever  did  so  much  business  as  I  did 
afterward,  in  the  seventeen  years  that  I  passed  in  the  practice  at  the  bar  for  so  little  profit/' 
Pecuniary  profit  he  means;  for  this  study  and  practice  were  the  foundation  of  his  immortality 

(/)  Works  of  Fisher  Ames,  vol.  2.  page  260. 
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neglected.  It  accnstoms  one  to  a  critical  and  accurate  use  of  language;  and  it 
giyes  one  an  insight  into  the  application  of  the  rules  of  pleading  not  easily 
acquired  except  hy  practice.  The  same  care  which  one  would  expend  in  the 
preparation  of  the  brief,  ought  to  be  employed  on  this  preliminary  proceeding; 
the  purpose  being  the  same  in  both  cases — to  give  the  mind  a  needful  discipline. 
The  briefs  draw  up  for  the  argument  ought  to  receive  an  equally  conscientious 
attention.  They  ought  to  be  logical  and  accurate,  neat  and  lawyer-like.  It  is 
impossible  to  make  a  logical  argument  based  upon  a  brief  in  which  the  points 
are  stated  with  a  slovenly  want  of  precision,  and  the  authorities  arranged  with- 
out logical  order.  Slovenly  habits,  whether  pertaining  to  person,  to  study  or 
to  practice,  are  most  dangerous  in  student  life,  because  they  tend  to  grow 
upon  one  until  they  obtain  the  mastery.  In  the  argument  of  these  cases,  pre- 
cision of  language,  especially  in  the  statement  of  legal  definitions  and  princi- 
ples, is  of  far  more  importance  than  beautiful  figures  of  speech,  and  is  to  be 
cultivated  rather  than  a  showy  style.  A  legal  point  well-stated  is  half  argued. 
These  societies  are  useful,  also,  as  inducing  a  taste  for  investigations  in  fields  a 
little  aside  from  technical  law,  and  ^et  having  an  important  purpose  in  con- 
nection with  its  study.  Political  and  international  questions  enlarge  the  mind 
and  open  the  understanding  of  the  lawyer,  and  fit  him  for  the  discussion  of 
the  great  questions  with  which  it  will  be  his  ambition  afterward  to  become 
connected.  What  a  field  w^as  opened  before  the  student  in  the  new  questions 
of  law  and  government  growing  out  of  the  recent  civil  war  1  What  questions 
in  domestic  politics,  as  well  as  in  international  law,  still  remain  to  be  discussed, 
sifted,  tested  and  settled !  We  do  not  mean  the  questions  of  party  politics, 
which  are  so  often  questions  of  low  political  strategy;  for  these,  to  the  young 
lawyer,  are  a  delusion  and  a  snare,  when  he  allows  his  mind  to  be  possessed  by 
them,  and  his  taste  to  be  perverted  to  a  longing  for  party  positions  and  honors. 
John  Adams  has  well  said  that  party  is  a  tyrant.  "At  the  bar  *  *  is  the 
scene  of  independence.  Integrity  and  skill  at  the  bar  are  better  supporters 
of  independence  than  any  fortune,  talents  or  eloquence  elsewhere.  A  man 
of  genius,  talents,  eloquence,  integrity  and  judgment,  at  the  bar,  is  the  most 
independent  man  in  society.  Presidents,  governors,  senators,  judges,  have  not 
80  much  honest  liberty ;  but  it  ought  always  to  be  regulated  by  prudence,  and 
never  abused."  (g)  High  attainments  are  essential  to  this  independence;  and 
political  positions  are  never  of  real  honor,  and  always  contemptible  when, 
instead  of  being  an  award  to  eminent  fitness,  they  are  acquired  by  self-seeking, 
by  becoming  a  party  hack,  and  by  imbibing  and  displaying  all  the  party 
bigotry  and  party  animosities  of  the  day.  This  bigotry  and  these  animosities 
are  not  generally  strong  in  such  societies ;  and,  with  proper  views  of  the  true 
province  and  value  of  parties,  they  will  be  frowned  upon  and  discouraged,  and 
the  feelings  kept,  under  control,  so  that  questions  can  be  discussed  upon  their 
merits,  instead  of  being  viewed  from  the  stand-point  of  prejudice.  These 
societies,  also,  become  associations  of  friends,  who,  if  chosen  with  prudence, 
and  with  due  regard  to  their  acquirements,  habits  and  tastes,  are  able  to  be 
of  service  to  each  other  in  many  ways,  besides  the  drill  they  give  in  the  contact 
of  mind  with  mind  in  these  set  discussions.  Mr.  Warren,  in  his  Law  Studies, 
(h)  has  emphasized  the  importance  to  a  student  of  being  prudent  in  the  selec- 

(ff)  "Works  of  John  Adams,  X,  21. 

<S)  A  new  edition  of  this  work,  adapted  to  the  needs  of  the  law  stttdent  in  AmerlcEi  has 
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tion  of  his  associates,  and  quotes  Eoger  North,  that  "a  student  of  the  law  hath 
more  than  ordinary  reason  to  be  curious  in  his  conversation,  and  to  get  such 
as  are  of  his  own  pretension,  that  is,  to  study  and  improvement;  and  I  will  be 
bold  to  say,  that  they  shall  improve  one  another  by  discourse  as  much  as  all 
their  other  study  without  it  could  improve  them."  This  may  be  thought 
somewhat  extravagant;  but  the  statement  could  be  easily  fortified  by  the 
opinions  of  many  other  men  of  eminence,  if  space  would  admit,  and  if  exam- 
ples were  deemed  necessary  to  impress  upon  the  mind  the  imj)ortance  of 
suitable  and  intelligent  associates.  But,  whatever  may  be  his  associations,  or 
wherever  he  may  pursue  his  studies — whether  in  the  law  school  or  in  the 
office  of  the  practitioner — the  great  fact  to  be  borne  in  mind  by  the  student  is, 
that  he  is  to  become  a  lawyer,  if  at  all,  not  so  much  by  committing  to  memory 
the  technical  terms  and  rules  of  the  science,  as  by  mastering  its  philosophy, 
whereby  alone  he  can  fit  himself  to  give  its  principles  practical  application. 

It  has  not  been  our  purpose  in  these  preliminary  pages  to  mark  out  a  full 
course  of  law  reading,  or  to  prescribe  a  list  of  law  books  which  should  or 
should  not  be  read  by.  the  student  There  are  difficulties  in  doing  so  which 
seem  to  render  the  attempt,  in  a  work  of  this  character,  undesimble.  New 
treatises  upon  different  branches  of  the  law  are  being  constantly  published,  and 
the  latest,  if  prepared  with  equal  ability,  is -generally  the  best,  because  it  gives 
us  the  result  of  the  latest  cases,  and  the  changes  in  the  common  law  which 
new  inventions  and  new  modes  of  transacting  business  are  constantly  introduc- 
ing. A  list  of  books  to  be  read  soon  becomes  imperfect,  and  needs  revision. 
Moreover,  a  full  course  of  law  reading  is  one  which  cannot  be  completed  in 
the  time  usually  taken  by  the  student  before  admission  to  the  bar,  and  to 
present  him  with  such  a  course  without  indicating  which  portion  he  must  read 
while  a  student,  and  which  he  may  postpone  till  he  comes  to  the  bar,  is  to 
render  him  but  little  assistance.  Every  student  is  supposed  to  have  some 
preceptor  who  is  competent  to  give  the  proper  information  regarding  text- 
books, and  upon  whose  advice  he  can  depend  in  their  selection.  In  these 
prefatory  remarks,  our  aim  has  been  only,  first,  to  impress  upon  the  mind  of 
the  young  gentleman  about  to  enter  this  noble  but  very  laborious  profession, 
the  importance  of  thoroughly  mastering  the  inidiments  of  the  law  before  he 
undertakes  to  assist  in  its  administration,  and  second,  to  give  him  a  few  hints 
that  shall  induce  him  to  employ  properly  his  reason  and  reflection,  and  not 
make  useless  expenditure  of  time  and  energies  in  his  pursuit  of  legal  attain- 
ments, (t) 

Any  advice  which  prescribes  a  course  of  labor  for  students  is  imperfect  if  it 

recently  been  published  under  tlie  editorship  of  I.  G.  Thompson,  Esq.  In  the  same  connection, 
attention  is  called  to  the  First  Book  of  the  Law,  by  Mr.  Bishop,  and  to  lectures  on  the  study 
of  the  law,  recently  published  by  Prof.  Washburn. 

(O  Mr.  Jefferson  marked  out  a  course  of  reading  for  students  of  the  law,  which  is  worthy 
of  attention,  as  the  result  of  the  reflectitma  of  a  gi'eat  mind,  and  because,  also,  it  was  the  course 
followed  by  his  two  distingui.vhed' friends,  Madison  and  Monroe.  H'aving  laid  the  proper 
groundwork — in  which  he  included  a  knowledge  of  mathematics  and  the  natural  sciences — he 
says  to  the  student:  ''  You  may  enter  tegularly  on  the  study  of  the  law,  taking  with  it  such 
of  the  kindred  sciences  as  will  contribute  to  eminence  in  its  attainment.  The  principal  of  these 
are  physics,  ethics,  religion,  natural  law,  belle  lettres,  criticism,  rhetoric  and  oratory.  The 
carrying  on  several  studies  at  a  time  is  attended  with  advantage.  Variety  relieves  the  mind  as 
well  as  the  eye,  palled  with  too  long  attention  to  a  single  object,  but  with  both,  transitions 
from  one  object  to  another  may  be  so  frequent  and  transitory  as  to  leave  no  impression.  Tho 
mean  is  therefore  to  be  steered,  and  a  competent  space  of  time  allotted  to  each  branch  of  study 
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faiU  to  inculcate  the  importance  of  seasonable  rest  The  rest  is  equally  need- 
ful with  the  labor,  and  it  is  not  uncommon  to  find  it  more  difficult  to  convince 
the  person  requiring  it  of  his  need.  It  is  a  law  of  nature  not  less  than  of 
revelation  that  for  a  seventh  part  of  the  time  the  ordinary  avocations  of  life 
shall  be  suspended,  and  no  man  is  more  certain  to  be  visited  with  the  penalties 
for  a  breach  of  this  law  than  he  who  is  engaged  in  intellectual  pursuits.  Every 
man  is  held  in  "the  manacles  of  this  all-binding  law.'*  If  he  persists  in  his 
labors  for  seven  days  in  the  week  instead  of  taking  the  commanded  rest,  he  is 
doubly  punished;  first  in  the  weariness  and  loss  of  physical  and  intellectual 
strength  and  vigor  which  must  follow ;  and  second,  in  discovering  at  length 
that  the  seven  days  labor  are  not  so  productive  as  the  six  would  have  been 
with  the  proper  rest.  But  constant  attention  for  six  days  in  the  week  to  a 
single  pursuit  will  soon  prove  exhausting.  We  have  seen  that  Mr.  Jefferson 
advised  that  only  four  hours  a  day  should  be  given  to  technical  law,  and  that 
the  remaining  hours  should  be  devoted  to  other  studies  calculated  to  improve 
and  strengthen  the  understanding.  Mr.  Choate  recommended  students  to 
give  six  hours  each  day  to  the  law ;  four  to  reading,  and  two  to  thought  and 
reflection.  It  is  easy  to  injure  the  health  by  incessant  application,  and  easier 
still  to  keep  the  mind  in  that  state  of  jaded  and  listless  indifference  in  which 
half  the  labor  of  study  will  be  expended  in  fixing  the  attention.  History  and 
belle  lettres  learning,  and  the  natural  and  abstract  sciences  are  an  agreeable 
and  healthful  relief  from  the  continuous  study  aud  contemplation  of  the 
principles,  proceedings  and  forms  of  law,  and  they  become  a  relaxation  and  an 
enjoyment,  at  the  same  time  that  their  pursuit  is  storing  the  mind  with 
abundant  and  available  resources  for  the  great  occasions  which  now  and  then 
will  test  to  the  full  the  advocate's  capacity.  The  best  industry  is  that  which 
divides  most  judiciously  the  time  to  be  appropriated,  so  that  the  labor  in  each 
portion  will  be  performed  with  alacrity  and  afdor,  and  without  any  waste  of 
energy.  But  even  a  variety  of  studies  should  not  occupy  the  attention  beyond 
reason.  Physical  exercise  and  physical  and  mental  rest  must  be  provided 
if  one  would  have  either  physical  or  mental  strength.  A  due  allowance  for 
sleep,  a  due  attention  to  social  intercourse  and  current  intelligence,  are  as 
needful  to  round  out  and  complete  the  perfect  lawyer  as  the  patient  labor 
which  he  must  devote  to  the  sages  of  his  profession. 

And  in  all  his  studies  the  law  student  must  not  forget  that  he  is  fitting 
himself  to  be  a  minister  of  justice;  and  that  he  owes  it  to  himself,  to  those 
who  shall  be  his  clients,  to  the  courts  he  shall  practice  in,  and  to  society  at 
large,  that  he  cultivate  carefully  his  moi-al  nature  to  fit  it  for  the  high  and 
responsible  trust  he  is  to  assume.  The  temptations  of  dishonest  gain  and  the 
allurements  of  dissipation  are  all  the  time  leading  to  shame  and  ruin,  from  the 

Again,  a  great  inequality  is  observable  in  the  vigor  of  the  mind  at  different  ]>eriod8  of  the  day. 
Ite  powers  at  Ihe^e  periods  should  therefore  be  attended  to,  in  marshaling  the  business  of  the 
day."    He  therefore  recommended  that  the  student  appropriate  his  time  each  day  as  follows : 

Till  eight  o'clock  to  the  natural  sciences,  ethics,  religion  and  natural  law. 

From  eight  to  twelve  to  technical  hiw. 

From  twelve  to  one  to  government,  general  politics,  and  political  economy. 

In  the  afternoon  to  history. 

From  dark  to  bed  time  to  belle  lettres,  criticism,  rhetoric  and  oratory.  [Randairs  Life  of 
Jefferson,  I,  58.] 

An  admirable  course  in  its  general  outlines,  though  the  books  he  recommends  are  In  great 
^rt  auperseded  now  by  later  publications. 
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ranks  of  our  profession,  a  long  and  melancholy  train  of  men  once  hopefn!, 
perhaps  gifted;  but  the  true  lawyer  is  pure  in  life,  courteous  to  his  associates, 
faithful  to  his  clients,  just  to  all;  and  the  student  must  keep  this  true  ideal 
before  him,  observe  temperance,  be  master  of  his  actions,  and  seek  in  all  things 
the  approval  of  hi&  own  conscience,  if  he  would  attain  the  highest  possiblo 
benefit  from  the  study  of  the  ljlw. 


The  main  purpose  in  giving  to  the  public  a  new  edition  of  the  Commentaries 
of  Blackstone,  was  to  present  the  changes  in  the  law  which  had  taken  place 
since  the  last  preceding  edition  appeared,  that  the  reader,  while  informing 
himself  concerning  the  law  of  England  of  a  century  since,  might  not  be  mis- 
led in  respect  to  its  present  condition.  With  this  object  before  him,  while 
avoiding  the  detail  which  might  be  useful  to  the  English  practitioner,  but 
which  would  merely  cumber  the  pages  for  American  use,  the  editor  has 
sought  to  indicate  the  statutory  changes  suflficiently  to  give  a  general  id«^ 
of  the  advancement  made  in  the  English  law  since  our  commentator's  time, 
and  also  to  enable  the  American  student  to  compare  the  law  of  his  own 
country  with  the  system  from  which  it  was  derived,  as  modified  by  the 
experience  of  another  land  enjoying  free  institutions  under  circumstances  and 
with  a  state  of  society  considerably  differing  from  our  own. 

How  far  it  was  desirable  to  preserve  the  notes  to  the  previous  English 
editions,  or  to  add  thereto,  was  a  question  not  easy  of  proper  solution.  The 
editor  is  fully  aware  that  in  some  previous  editions  the  proper  province  of  an 
editor  was  exceeded,  and  that  the  additions  made,  instead  of  being  suitable 
notes  to  the  text,  were  in  the  nature  of  digests  of  the  law  upon  very  many 
of  the  questions  which  the  text  had  discussed  or  alluded  to.  This  was 
especially  the  case  with  the  edition  of  that  voluminous  and  industrious  writer, 
Mr.  Chitty,  some  of  whose  notes  are  a  mine  of  information,  almost  making  the 
work  a  library  in  itself,  and  which,  nevertheless,  were  not  more  peculiarly 
appropriate  to  these  Commentaries  than  they  would  have  been  to  any  other 
legal  treatise  which  made  general  reference  to  the  same  subject-matter.  Some 
of  these  notes,  moreover,  have  wholly,  or  in  part,  become  obsolete,  and  others 
related  to  branches  of  the  law,  or  to  questions,  with  which  the  lawyer  in 
America  has  no  occasion  to  deal. 

The  editor  was  of  opinion,  however,  that  there  was  too  much  in  Mr.  Chitty^s 
annotations  of  substantial  and  permanent  value  to  warrant  their  being  entirely 
discaixled,  and  that  while  the  student,  or  the  gentleman  who  reads  only  for 
generjil  or  political  information,  may  have  little  occasion  to  employ  himself 
with  them,  the  practicing  lawyer,  who  shall  make  use  of  the  work,  will  be 
gratified  to  find  so  much  retained  that  is  convenient  and  useful  in  his  practice. 
But  ^whatever  has  become  obsolete,  whatever,  like  most  of  the  notes  upon  the 
law  of  tithes  and  of  copyholds,  is  unimportant  in  America,  luis  been  cut  away 
with  unsparing  hand,  that  time  and  attention  might  not  be  uselessly  occupied 
in  exploring  it  The  quantity  of  matter  thus  rejected  was  very  large,  and 
those  who  have  occasion  to  make  much  use  of  the  work  will  be  thankful  to 
get  rid  of  it 

What  is  new  in  this  edition  has  been  added  in  the  same  spirit  that  has 
governed  the  selections  from  the  English  notes.    As  students  make  more  use 
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of  the  work  than  practicing  lawyers,  their  information  and  benefit  have  been 
kept  mainly  in  view^  bat  references  have  beeii  made  to  the  judicial  decisions 
on  many  practical  questions^  and  it  is  hoped  they  will  be  found  not  witlfout 
their  convenience  to  the  profession  generally. 

The  English  notes  which  have  been  retained  are  inclosed  in  brackets  to 
distinguish  them  from  the  new  additions.  The  names  of  their  authors  are 
given  in  some  cases  where  individual  opinions  are  expressed^  but  generally  it 
has  not  been  thought  important  to  distinguish  their  sources,  and  in  some 
cases  where  editors  have  combined  with  their  own  the  labors  of  their 
predecessors^  it  would  have  been  difficult  to  do  so. 

The  analysis  given  of  the  contents  is  a  considerable  enlargement  of  that 

of  Baron  Field,  and  it  is  believed  that^  if  judiciously  used,  it  will  answer  the 

-  purpose  for  interrogating  students  better  than  the  lists  of  questions  sometimes 

given,  which    require   the   memory   to  be   burdened   equaUy  with  matter 

important  and  unimportant. 

The  table  of  abbreviations  embraces  the  legal  authorities,  and  also  other 
books  which  the  reader  might  possibly  desire  to  refer  to,  and  which  are  not 
sufficiently  described  or  indicated  by  the  context 

THOMAS  M.  COOLEY. 
Akx  Abbob,  Sept^  1870. 

A  new  edition  of  this  work  having  become  necessary,  the  editor  has  made 
some  changes  and  addition^  but  not  such  as  will  call  for  special  notice  here. 
They  consist  in  the  main  of  references  to  new  cases,  though  some  new  notes 
have  been  added  which  may  prove  of  practical  value. 

T.  M.  COOLEY. 
Ank  Abbob,  Jan^  1872. 
Vol.  L— 0. 
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AUTHOE'S  PREFACE. 


The  following  sheets  contain  the  substance  of  a  course  of  lectures  on  the 
Laws  of  England,  which  were  read  by  the  author  in  the  university  of  Oxford. 
His  original  plan  took  its  rise  in  the  year  1763;  and,  notwithstanding  the 
novelty  of  such  an  attempt  in  this  age  and  country,  and  the  prejudices  usually 
conceived  against-  any  innovations  in  the  established  mode  of  education,  he  had 
the  satisfaction  to  find,  and  he  acknowledges  it  with  a  mixture  of  pride  and 
gratitude,  that  his  endeavours  were  encouraged  and  patronised  by  those,  both 
in  the  university  and  out  of  it,  whose  good  opinion  and  esteem  he  was 
principally  desirous  to  obtain. 

The  death  of  Mr.  Viner  in  1756,  and  his  ample  benefaction  to  the  uni- 
versity for  promoting  the  study  of  the  law,  produced  about  two  years  after- 
wards a  regular  and  public  establishment  of  what  the  author  had  privately 
undertaken.  The  knowledge  of  our  laws  and  constitution  was  adopted  as  a 
liberal  science  by  general  academical  authority;  competent  endowments  were 
decreed  for  the  support  of  a  lecturer,  and  the  pei-petual  encouragement  of 
students;  and  the  compiler  of  the  ensuing  Commentai'ies  had  the  honor  to  be 
elected  the  first  Vinerian  professor. 

In  this  situation  he  was  led,  both  by  duty  and  inclination,  to  investigate  the 
elements  of  the  law,  and  the  grounds  of  our  civil  polity,  ^yiih  greater  assiduity 
and  attention  than  many  have  thought  it  necessary  to  do.  And  yet  all,  who 
of  late  years  have  attended  the  public  administration  of  justice,  must  be 
sensible  that  a  masterly  acquaintance  with  the  general  spirit  of  laws  and 
principles  of  universal  jurisprudence,  combined  with  an  accurate  knowledge 
of  our  own  municipal  constitutions,  their  original,  reason,  and  history,  hath 
given  a  beauty  and  energy  to  many  modern  judicial  decisions,  with  which  oui 
ancestors  were  wholly  unacquainted.  If,  in  the  pursuit  of  these  inquiries,  the 
author  hath  been  able  to  rectify  any  errors  which  either  himself  or  othen 
may  have  heretofore  imbibed,  his  pains  will  be  sufficiently  answered:  and  if  in 
some  points  he  is  still  mistaken,  the  candid  and  judicious  reader  will  make  due 
allowances  for  the  difficulties  of  a  search  so  new,  so  extensive,  and  so  laborioua 
Jfov  2  1765. 


POSTSCEIPT. 

N0TWITR8TANDINO  the  diffidence  expressed  in  the  foregoing  Preface^  no  sooner  was  the  work 
completed,  but  many  of  its  positions  were  vehemently  attacked  by  zealots  of  all  (even  opposite) 
denominations,  religions  as  well  as  civil;  by  some  with  a  greater,  by  others  with  a  less  degree 
of  acrimony.  To  such  of  these  animadverters  as  have  fallen  within  the  author's  notice  (foi  he 
doubts  not  but  some  have  escaped  it),  he  owes  at  least  this  obligation:  that  they  have 
occasioned  him  from  time  to  time  to  revise  his  work,  in  respect  to  the  particulars  objected  to; 
to  retract  or  expunge  from  it  what  appeared  to  be  really  erroneous;  to  amend  or  supply  it  when 
inaccurate  or  defective;  to  illustrate  and  explain  it  when  obscure.  But,  where  he  thought 
the  objections  ill-founded,  he  hath  left  and  shall  leave  the  book  to  defend  itself :  being  fully 
of  opinion,  that,  if  his  principles  be  false  and  his  doctrines  unwarrantable,  no  apology  fron 
himself  can  make  them  right;  if  founded  in  truth  and  rectitude,  no  censure  trom  others  cap 
make  them  wrong. 
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Or  THB  Councils  Belonging  to  thb  King, 227-282 

9        the  king  hath  a  diveisity  of  councils  to  advise  with, 227 

1.  the  high  court  of  parliamenl  already  treated  of, 227 

2.  the  peers  of  the  realm,  who  may  be  called  on  in  parliament  or  out, 227 

3.  the  judges  of  the  courts  of  law  in  law  matters, 229 

4.  the  privy  council,  which  is  his  principal  council, 229 

the  cabinet  in  England  and  America, 229w,  232?t 

the  duty  and  {)Owers  of  privy  counsellors, 230-231 

the  judicial  tribunal  of  the  privy  council, 231n 

the  privileges  of  the  privy  counsellors, 232 

the  dissolution  of  the  council, • 232 

CHAPTER  VI.  ' 

Or  THE  Kino's  Dtttibs, \ 233-235 

the  king's  principal  duty  to  govern  his  people  according  to  law, 233 

the  coronation  oaih  embodies  the  terms  of  contract  between  king  and  people, ....  234 

the  king  swears  to  govern  by  law, 235 

to  execute  judgment  in  mercy, 235 

to  maintain  the  established  religion, 235 

CHAPTER  VII. 

Of  the  King's  Pbkrogative, , 237-278 

the  subject  may  freely  discuss  the  limit  of  the  prerogative, 237 

the  prerogative  the  special  pre-eminence  of  the  king  over  all  others, 239 

prerogatives  are  direct  or  incidental,  which  are  exceptions  to  general  rules, . .  240 

direct  regard,  1.  the  royal  character;  2.  royal  authority ;  3.  royal  income, . .  240 
the  royal  dignity  embraces : 

1.  the  attribute  of  sovereignty,  the  king's  person  being  sacred,.. ..  241 

remedy  for  private  wrongs;  petition  to  the  khig  in  chancery,..  243 
remedy  for  public  oppression  ;  impeachment  of  ministers, 244 

2.  the  kmg's  perfection ;  he  can  do  no  wrong,  but  may  be  deceived 

or  wrongly  advised, 246 

parliament  may  canvass  the  acts  of  the  sovereign, 247 

laches  not  imputable  to  the  king, : 247 

3.  the  king's  perpetuity ;  the  person  dies,  the  king  survives, 249 

m  the  exertion  of  lawful  prerogative  the  king  is  absolute, 250 

in  this  consists  the  executive  power, 250 

in  foreign  concerns  the  king  represents  •the  people, 252 

1.  he  sends  and  receives  ambassadors, 253 

their  rights  and  privileges, 253-257 

2.  he  makes  treaties  and  alliances, 257 

3.  he  declares  war  and  makes  peace, 257 

4.  may  issue  letters  of  marque  and  reprisal, 258 

the  conference  of  Paris  concerning, 259n 

5.  may  grant  safe  conducts, 259 

in  domestic  concerns  he  has  other  prerogatives : 

1.  he  is  a  constituent  part  of  the  legislature,  and  may  negative  laws, 261 

ifl  not  bound  by  statutes  unless  named, 261 

2.  he  is  generalissimo  in  military  and  naval  affairs, 262 

may  raise  fleets  and  armies,  and  build  furts, • 262-263 

may  appoint  ports  and  havens,  erect  beacons,  &c., 264 

prohibit  exportation  of  arms  and  ammunition, 265 

restrain  subjects  from  leaving  the  kingdom 265 

8.  be  is  the  fountain  of  justice,  erects  courts  and  appoints  judges, 266-267 

is  public  prosecutor  in  criminal  matters,  and  may  pardon  oflences,. .  268-269 

issues  pioclamations  to  enforce  the  laws, 270 

but  cannot  dispense  with  their  execution, 271 

4.  he  is  the  fountain  of  honor,  of  office  and  privilege, • 271 

has  the  sole  power  of  conferring  dignities  and  honors, 27 1 

and  of  conferrina;  privileges  upon  private  persons, 272 

5.  he  is  the  arbiter  of  domestic  commerce, 273 

not  of  foreign>  which  is  regulated  by  law  merchant, •  • 273 
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he  establishes  public  markets  and  fairs, 274 

regulates  weights  and  measures, 274 

and  the  coining  and  currency  of  money, 276  -279 

6.  he  is  the  head  of  the  Church, 279 

as  such  convenes,  controls  and  dissolves  ecclesiastical  bodies, 279 

fills  vacant  bishopricks, 280 

is  dernier  resort  m  ecclesiastical  causes, 280 

appeals  now  heard  by  judicial  committee  of  privy  council, 280 

CHAPTER  VIIT. 

Of  thb  King's  Revenub, -...•. 281-337 

his  revenue  is  ordinary  and  extraordinary, •  • .  • 281 

the  ordinary  is,  1.  ecclesiastical  ;  2.  temporal,  • 281 

the  ecclesiastical  Ls  derived  from 

1.  the  custody  of  the  temporalties  of  bishops, •• 282 

2.  corodies  or  pensions  out  of  bishopricks, • 284 

3.  tithes  arising  in  extra  parochial  places, 284 

4.  first  fruits  and  tenths  ^f  spiritual  preferments, 284 

the  temporal  is  derived  from 

5.  the  rents  and  profits  of  crown  lands, 286 

6.  the  proHts  of  military  tenures, 287 

7.  wine  licenses, 289 

8 .  profits  of  t.he  king's  forests, 289 

9.  profits  of  the  courts  of  iustice, 289 

10.  royal  fish,  which  are  whale  and  sturgeon,. 290 

11 .  shipwrecks  and  things  ietsam,  flotsam  and  ligan, 291-294 

12.  mines  of  silver  and  gold, 295 

13.  treasure  trove, 295 

14.  waifs, 297 

15 .  estrays, 297 

16.  forfeitures  for  offences  and  deodands, 299 

17.  escheats, 302 

which  in  America  vest  in  the  several  states, 302n 

18.  custody  of  idiots  and  lunatics, 303 

an  idiot  one  without  glimmering  of  reason, 304 

a  lunatic  one  who  hath  lost  the  use  of  reason, 304 

the  extraordinary  revenue  consists  in  aids,  subsidies  and  supplies  granted  by 

the  commons, 306 

these  are  either  annual  or  perpetual, 309 

the  annual  are,  1.  the  land  tax,  which  has  superseded  former  modes  of 

rating  property, 309-314 

2.  the  malt  tax, 314 

the  perpetual  are  duties  on  imports  and  exports, 314 

prisage  or  butleraee  of  wmes, • 315 

tonnage  and  poundage  duties, • .  316 

2.  excise  duties • 319 

3.  duties  on  salt, 322 

4.  post-o£Bce  duties, 322 

this  not  now  regarded  a  source  of  revenue, 323n 

5.  stamp  duties, 323 

6.  house  and  window  duties, 324 

7.  duties  in  respect  to  male  servants, • 325 

8.  hackney  coach  and  chair  licenses, •  326 

9.  duties  upon  offices  and  pensions, 326 

how  the  revenue  is  appropriated, ,  • .  • .  326 

to  the  payment  of  interest  on  the  national  debt, 326 

amount  of  this  debt, 327n 

the  three  principal  funds,  the  aggregate,  the  general  and  South  Sea  funds 

pledged  for  the  debts  of  the  nation, • 329 

the  surpluses,  after  paying  interest,  constitute  a  sinking  fund, 330 

upon  which  the  maintenance  of  the  king's  house  and  civil  list  are 

first  charged, 331 

expenses  defrayed  by  civil  list  are  all  that  relate  to  government, ....  332 
the  king's  present  prerogative  compared  to  former  times, 334-337 
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CHAPTER  IX. 

Of  Subobdikatb  Magistrates, 338--365 

1  the  sh^iff,  who  does  the  king's  business  in  each  county, 339 

receives  his  appointment  from  the  crown, o40n 

is  judge  and  conservator  of  the  peace, 343 

executes  judicial  process, 344 

is  the  king's  bail  i^ 344 

appoints  under-sherifis  and  bailiff), 345 

is  responsible  for  their  misconduct, • . .  •  345 

jailors  are  his  servants, 346 

2.  coroners,  the  lord  chief  justice  being  principal, 347 

chosen  by  the  freeholders  of  the  county,. 347 

hold  inquests  in  case  of  sudden  death, 348 

ixiquire  concerning  shipwrecks  and  treasure  trove, 348 

'  serve  process  when  sheriff  interested,  &c., 349 

8.  Justices  of  the  peace, 349 

are  commissioned  by  ti>e  king, 351 

some  are  to  be  of  the  quorum, ; 351 

their  quaHiications, ! 252 

the  office,  how  determined, ■ 353 

are  conservators  of  the  peace, 353 

may  hear  and  determine  offenses, 354 

their  liability  to  an  action, 354n 

4.  constables,  are  officers  of  hundreds  and  townships, 355 

of  two  classes :  1.  high ;  2.  petty, 355 

appointed  to  preserve  the  peace,  keep  watch,  and  ward  and  arrest  offendei-s, . .  356 

5.  surveyors  of  highways,  are  officers  appointed  annually  to  keep  highways  in 

repair,  and  remove  annoyances  therefrom, 357 

6.  overseers  of  the  poor, 359-365 

how  the  poor  formerly  aided, 359 

overseers  now  appohited  annually, » . .  ■ 360 

their  duties  to  assist  the  poor  and  And  employment  for  those  who  can  work,.  361 

the  law  of  settlements, 362 

CHAPTER  X. 

Of  thb  Peoplr,  whether  Aliens,  Denizens  or  Natives,  .....•• 366-376 

natural  bom  subjects  are  those  bom  within  the  ligeance, 366 

aliens  are  those  born  out  of  it, • 366 

allegiance  binds  the  subject  to  the  king  in  return  for  protection, 366 

in  natives  this  is  natural  and  perpetual, • 369 

in  aliens  it  is  local,  and  contmues  only  while  they   are  within  the  king's 

dominion, 370 

the  rights  of  natives  also  natural  and  perpetual, 371 

of  aliens  local  and  temporary, 371 

their  rieht  to  purchase,  hold  and  dispose  of  property  is  qualified,.. .  • 371 

children  of  English  subjects  bom  abroad  are  natural  born  subjects, 373 

also  children  of  aliens  bom  within  the  realm, • 373 

aliens  may  be  denizens  b^  letters  patent, 374 

may  also  be  naturalized, 374 

naturalized  citizens  have  rights  of  native  bom,  except  of  holding  offices, 

etc., 374 

former  disabilities  of  the  Jews  now  removed, • 375 

CHAPTER  XI. 

Of  thbClbrot 376-396 

the  whole  people  divided  into  clergy  and  laity, 376 

th^  clergy  comprehend  all  persons  in  holy  orders  and  ecclesiastical  offices, 376 

are  exempted  from  serving  on  juries  or  holding  temporal  offices, 377 

and  from  arrests  during  divine  service, 377 

formerly  had  benefit  of  clergy  w  hen  convicted  of  crime, 377 

cannot  be  members  of  commons,  engage  in  trade,  &c., 377 

the  ecclesiastical  orders  are : 

1.  The  archbishop  or  bishop,  elected  by  the  chapter  of  the  cathedral  church 

by  virtue  of  license  from  the  crown^ • • 377 
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the  srchbiflkep  the  chief  of  the  clergy  of  the  proTinoe, • • .  •  •  380 

the  bishop  chief  within  his  diocese, 382 

their  offices  become  void  by  death,  deprivation,  or  resignation, 382 

2.  the  dean  and  chapter,  the  council  of  the  bishop, 382 

3.  the  archdeacon  subordinate  to  the  bishop  in  the  diocese, 383 

4.  the  rural  dean,  now  almost  out  of  use, 383 

6.  the  parson  and  Ticar ;  the  first  having  for  the  most  part  the  whole  right  to 

the  dues  in  the  parish;    the  second  having   an  appropriator  over 

him, 384-388 

to  these,  holy  orders,  presentation,  institution  and  induction  necessary,.  388 
they  cease  to  be  such  in  various  modes, 392 

6.  the  curate,  a  temporary  officiating  minister, 393 

7.  church  wardens,  the  guardians  of  the  church  and  representatives  of  the 

body  of  the  parish, 394 

8.  parish  clerks  and  sextons, 395 

woman  may  be  aezton». .  • • •  •  •  •  •  •  •395n 

CHAPTER  XIT. 

.  Ov  m  CiTiL  Statb,/. 396-406 

the  laity  divisible  into  three  states,  civil,  military  and  maratime, 396 

the  civU,  includes  all  the  state  except  the  clergy,  the  army  and  navy,  ..••;•••  396 

«  consists  of  the  nobiiity  and  commonalty, • 396 

the   nobility  are,    1.  dukes;    2.  marquesses;    3.  earls;    4.  viscounts; 

5.  barons, 396-399 

are  created  bv  writ  or  patent,. 400 

are  tried  by  their  peers, 401 

cannot  be  arrested  in  civil  cases, 402 

they  render  verdicts  and  give  evidence  upon  their  honor, 402 

cannot  iose  their  nobility  except  by  death  or  attainder, 402 

the  commonalty  consist  of  the  several  orders  of  knights,  esquires,  gentle- 
men, yeomen,  tradesmen,  artificers  and  laborers, 403-407 

table  of  precedence, 406a 

CHAPTER  XIII. 

Ov  THB  MiLiTABT  Ain>  Mabitikb  Statbs, • .408^21 

the  military  state  includes  all  such  persons  as  are  appointed  for  the  safeguard  and 

defense  of  the  realm, 408 

historical  view  of  the  military  state, * 408-413 

the  militia  of  each  county  chosen  by  lot, 413 

r^lar  troops  necessary  for  time  of  war, •  •  •  • 413 

origin  of  standing  army, 414 

it  is  kept  on  foot  only  from  year  to  year, 415 

and  governed  by  military  law, • •  •  •  •  •  417 

relief  of  soldiers  disabled,  &c., 418 

the  maritime  state  consists  of  officers  and  mariners  of  the  navy, 418 

its  present  condition  due  to  navigation  acts, 419 

may  be  supplied  by  impressment, 419 

governed  by  its  own  rules,  articles  and  orders,  •  •  •  • .  421 

jbsabled  or  superannuated  sailorscared  for, •  421 

CHAPTER  XIV. 

Qy  liABTBE  Am)  Sbbtakt, • 422-432 

the  private  economical  relations  of  persons  are : 

1.  master  and  servant;  2.  husband  and  wife ;  3.  parent  and  child ;  4.  guard- 
ian and  ward, 422 

master  and  servant  considered  : 

1.  as  to  the  several  sorts  of  servants,. .  •  • • 423 

slavery,  historical  view  of, 423-425 

now  abolished, • 425n 

menial  servantSy  or  domestics, • 425 

apprentices,  who  are  bound  by  indentures  to  learn  an  occupation, 426 

laborers,  who  are  hired  by  day  or  week, 427 

stewards,  haUiffs  and  factors,  who  act  rather  in  a  ministerial  capacity,  but 
in  law  are  servants,.  ••.••••• •••••• 427 
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2.  reciprocal  rights  of  servant  and  master, 427 

third  persons  may  be  affected  by  this  relation, 429 

master  may  maintain  his  servant  in  his  suits, •.. 429 

may  have  an  action  for  loss  of  service, 429n 

may  justify  assault  in  his  defence, 429 

the  servant  a  corresponding  right, 429 

is  responsible  for  acts  of  servants  done  by  his  command, 430 

liable  upon  contracts  made  by  servant  within  scope  of  his  authority,  430n 

liable  for  injuries  caused  by  negligence  of  servant,. 431 

not  for  his  intentional  torts, 431n 

CHAPTER  XV. 

Of  Husbakd  and  Wipe, i 433-445 

the  relation  of  marriage  includes  the  reciprocal  rights  and  duties  of  husband  and 

wife, 433 

it  is,  in  law,  a  civil  contract, 433 

to  form  it,  the  parties  must 

1.  be  willing  to  contract, 434 

2.  able  to  contract, % 434 

3.  must  contract  in  fact, •       439 

the  disabilities  are, 

I.  canonical,  which  include  precontract,  relationship  within  prohibited 
degrees,-  and  some  particular  corporal  infirmities, 434 

II.  legal,  which  include 

1.  a  prior  existing  marriage, 436 

2.  want  of  age,  which  renders  the  marriage  voidable, • 436 

3.  want  of  consent  of  parents  or  guardians, • 437 

4.  want  of  reason, 438 

what  is  a  su£Bcient  contract  of  marriage, , 439 

the  relation  may  be  dissolved  by  death  or  divorce, 440 

divorce  is  of  two  kinds,  one  total,  and  the  other  partial, 440 

when  marriage  declared  null,  the  itssue  are  bastutls, 440 

by  marriage,  the  Te^al  existence  of  the  woman  Is  suspended, 442 

husband  and  wife  cannot  covenant  with  each  other, 442 

wife  may  be  attorney  for  husband, 442 

husband  may  bequeath  to  wife, 442 

must  provide  wife  with  necessaries, 443 

must  pay  her  previous  debts, 443 

must  be  joined  in  her  suits, 443 

husband  and  wife  cannot  generally  be  witnesses  for  or  against  each  other, ....  443 

as  to  her  separate  estate,  the  wife  has  a  power  of  control, 444n 

wife  presumed  to  act  under  compulsion  of  husband, 444 

general  view  of  tlie  wife's  disabilities, • 445n 

CHAPTER  XVI. 

OfPabbkt  AND  Child, 446-459 

<duldren  are  of  two  sorts,  legitimate  and  illegitimate, • 446 

I.  a  legitimate  child  is  one  bom  in  lawful  wedlock,  or  within  a  competent 

time  afterwards • 446 

duties  of  parents  to  legitimate  children  : 

1.  to  provide  maintenance, 447 

this  duty  continues  indefinitely,  when  they  are  impotent  or  un- 
able to  work, • 449 

I  2;  to  give  them  protection, . . . .  T 450 

3.  to  educate  them, • 450 

power  of  parents  over  children  consists  principally  in  correction  and  con- 
Bent  to  marriage, • 452 

ceases  at  the  age  of  twenty-one, ,,..,... -.  453 

may  be  delegated  to  guardian  or  tutor, 453 

duties  of  children  to  parents  are  obedience,  protection  and  maintenance, . .  453 

n.  bastards  are  begotten  and  born  out  of  lawful  matrimony, 454-458 

children  bom  during  wedlock  may  be  proved  bastards, 457 

duty  of  parents  to  maintain  bastards, • 458 

bastard  is  nulluafiUus.  and  has  such  rights  only  as  he  can  acquire. 459 
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Of  PiBSNT  AKD  Child  (^continuedy  '^•■• 

can  be  heir  to  no  one, ••••  459 

bat  may  be  legitimated  by  parliament, 459 

CHAPTER  XVII. 

Of  Guaki>iak  akd  Wabd, 460-4GG 

this  relation  bears  near  resemblance  to  that  of  parent  and  child, 460 

1.  guardian  by  nature  is  the  father,  and  sometimes  the  mother, 461 

2.  guardians  for  nurture,  who  are  the  parents,  or,  if  there  are  none,  some  per- 
son appointed  by  the  ordinary, .  • 461 

3.  guardians  in  socage,  when  the  mhior  is  entitled  to  lands, 461 

4.  guardians  by  statute,  or  testamentary  guardians, 462 

lord  chancellor  the  supreme  guardian, 463 

-guardian  not  permitted  to  profit  from  ward's  estate, 463» 

his  accounts  supervised  by  court, 463n 

K  person  is  of  age  at  twenty-one ^  •  • . .  463 

may  do  various  acts  under  that  age, •  • .  463 

an  infant  sues  by  next  friend,  and  defends  by  guardian, 464 

his  criminal  capacity, 464 

may  contract  for  necessaries, # ' «•  465 

his  contracts  generally  voidable, 466n 

chapter  xvin. 

Of  Coepokations, 467-485 

corporations  are  bodies  politic  and  corporate, 467 

have  the  advantages  of  perpetual  succession, • 467 

origin  of,  attributed  to  the  Romans, 469 

first  division  of, 469 

1.  aggregate^  consist  of  many  persons, 469 

2.  sole,  consist  of  one  person  and  his  successors, 469 

king  and  bishops  instances  of, 470 

second  division  of, 470 

1.  ecclesiastical,  composed  of  spiritual  persons, 470 

do  not  exist  in  the  United  States, 470n 

2.  lay,  again  divided  into  civil  and  eleemosynary, 470 

civil,  exist  for  a  variety  of  temporal  purposes, • 47 1 

eleemosynary  are  for  distribution  of  bounty, 470 

I.  how  corporations  created, 472 

were  voluntary  associations  under  civil  law, 472 

in  England  the  king's  consent  necessary, 472 

consent  implied  where  they  exist  by  the  common  law, 472 

may  be  corporations  by  prescription, • . .  473 

charters  may  be  granted  by  parliament, ^ 473-474 

the  king's  patent  of  incorporation, • 473 

the  king  may  grant  to  subjects  the  power  of  erecting  corporations, 474 

there  must  be  a  corporate  name, 475 

and  may  be  several, 475n 

II.  the  capacities  and  incapacities  of  corporations, 475 

1.  the  capacity  to  have  perpetual  succession, 475 

to  that  end  corporations  aggregate  elect  members, 4 « 5 

2.  to  sue  and  be  sued,  grant  and  receive,  &c.,  by  the  corporate  name, 475 

3.  to  purchase  and  hold  lands, t :  •  * ' ' ; fI5 

4.  to  have  a  common  seal  by  which  their  acts  and  contracts  evidenced,. , 475 

may  do  many  acts  without  seal, 475n 

acts  ultra  vires  void, •  • 475n 

some  corporations  may  give  notes  and  bills, 4i  on 

corporations  liable   generally  for  wrongful  acts  and  neglects  of  officers  ^ 

and  agents, • j^6n 

sometimes  for  fraud  of  agents, 475n 

6.  to  make  by-laws, j^^ 

but  they  must  not  be  contrary  to  law, 476 

corporations  aggregate  must  appear  by  attorney, 476 

cannot  commit  battery,  treason  or  other  crime, 4/6 

cannot  perform  personal  duties, • • 477 

cannot  hold  lands  in  trust  genei-ally, 477 
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may  take  goods  and  chattels  for  themseWes  and  their  saooessors, •  •  •  •  477 

act  of  major  part  is  act  of  whole, 478 

may  purchase  lands  for  themselves  and  their  successors, 478 

the  statutes  of  mortmain  restrain  this  power, 479 

duty  of  corporation  to  act  up  to  end  and  design  of  their  creation, .  •  • 480 

III.  corporations,  how  visited, ^ • 480 

in  the  case  of  ecclesiastical  corporations, 480 

of  lay  corporations,  the  founder  or  his  heirs  or  assigns  are  visitors^ 480 

supervision  is  exercised  through  the  king's  bench, •  • .  • .  481 

powers  of  visitor, f ..•••• • 483 

legislature  the  visitor  in  United  States, 482n 

lY.  how  corporations  may  be  dissolved, 484 

particular  members  may  be  disfranchised  or  resign, • , 484 

if  improperly  removed  mandamus  lies,  • . .  •  • 484n 

dissolution  is  civil  death, • 484 

its  lands  then  revert  to  the  grantor  or  his  heirs •..  484 

its  debts  extinguished, 484 

modes  of  dissolution, • 485 

1.  by  act  of  parliament, 485 

2.  by  natural  death  of  all  the  members, 485 

3.  by  surrender  of  franchises, • 485 

^  by  forfeiture  of  charter, 385 

tacit  condition  of  grant  of  charter  that  the  purpose  shall  be  observed,.  •  •  485 

forfeiture  must  be  judicially  declared, 485 

the  writ  of  quo  warranto,  to  inquire  into  usurpations  of  corporate  franchises,  485 

BOOK  n.    OP  THE  EIGHTS  OP  THINGS. 

CHAPTER  I. 

Or  Pbopbbtt  m  Gbnbbal, 1-14 

all  dominion  over  external  objects  is  the  gift  of  the  Creator, 2 

the  substance  of  things  at  first  common  to  all, 3 

each  appropriated  what  his  necessities  required, 3 

temporary  rights  in  permanent  things  acquired  by  occupancy, 3 

afterwards  not  the  use  only  but  the  substance  of  things  appropriated,* .  • .  •  •  •  4 

the  fight  referred  to  occupancy, ••• 5-9 

colonization  based  on  the  same  right,.  • 7 

the  right  lost  by  abandonment,.  ..*.. • 9 

aodeties  established  conveyances,  wills  and  heirships,  to  continue  the  proprietorship,  9-13 

the  sovereini  succeeds  to  inheritances  to  which  no  other  title  can  oe  formed,.  11 

some  things  still  remain  in  common  ;  such  as  light,  air  and  water,  M&d  aaimi^ 

ferce  ncOura, 14 

in  these  individuals  have  only  a  usufriiotory  property, ••.••  14 

other  things,  as  waste  lands,  wrecks,  estrays  ana  game,  the  law,  to  prevent  dis- 
sensions vests  in  the  sovereign, •••• 15 

CHAPTER  II. 

Or  Rbal  Pbopbbtt  :  akd  fiest,  of  Corporeal  HERKDiTAmBim, •«••••  16-19 

things  real  consist  of  lands,  tenements  and  hereditaments, •  16 

land  comprehends  all  things  of  a  permanent  substantial  nature, 16 

tenement  signifies  ever v thing  that  may  be  holden  of  another,  and  includes  land,  16 
hereditament  includes  both  the  others  and  whatever  may  be  inherited,  whether 

corporeal  or  incorporeal, •  17 

corporeal  hereditaments  are  such  as  effect  the  senses  and  may  be  seen  and 

handled, 17 

they  include  land,  which  in  a  legal  sense  includes  the  structures  upon  it, 

and  the  water  standing  on  or  flowing  over  it,. ••• ••  18 

and  has  an  indefinite  extension  up  and  down, • •  18 

CHAPTER  in. 

Or  Inoorpobbal  Hbrbditambnts, 2(M4 

an  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing  corporate,  or  oop<)em- 

iog  or  annexed  to  or  exercisable  withm  the  same, 20 
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Of  Ikoobpokxai.  Hbebbitajibnts  (conHn^ed),  »a«^ 
these  are,  1.  fdvowsons;  2.  tithes;  3.  commons ;  4.  ways;  5. offices ;  6.  digni- 
ties; 7.  franchises;  8.  oorodies  or  pensions;  9.  annuities;  10.  rents 21 

I.  advotcson  is  the  right  of  presentation  to  a  church  or  ecclesiastical  benefice,.     21 
it  is  either  appendant  to  an  estate,  or  in  gross,  when  it  is  annexed  to  the 

person  of  the  owner, 22 

it  may  also  be,  1.  preventative  ;  2.  coUative ;  3.  donative, 22 

II.  tithes  are  a  tenth  part  of  the  yearly  increase  from  lands,  stock  and  industry, 

appropriated  to  the  parson  or  Ticar, 24 

historical  view  thereof, 25 

may  be  discharged,  1.  by  composition ;  2.  by  custom  or  prescription,. .  •  28,  29 

are  now  converted  into  a  rent  charge, 32h 

in.  common  is  a  profit  which  a  man  hath  in  the  land  of  another 32 

1.  common  of  pasture,  which  is  either  appendant,  appurtenant,  because  of 

vicinage  or  in  gross, 32 

2.  common  of  fishery,  or  a  liberty  oT  fishing  in  anoUier  man's  water, 33 

3.  common  of  turbary,  or  a  liberty  of  di«rging  turf  upon  another's  ground,  34 

4.  common  of  estovers  or  botes,  or  the  right  to  take  necessary  wood  from 

another's  estate  to  furnish  or  supply  a  house  or  farm, 35 

lY.  tcaps  are  a  right  of  goin^  over  another  man's  ground, 35 

distinguished  from  highways, 35fi 

how  highways  established, 35«* 

are  either  in  gross  or  appurtenant  to  an  estate, •  • .  •  35n 

they  originate  in  grant, 35 

but  may  be  claimed  by  prescription, 35 

or  exist  from  necessity, 36 

T.  offices  are  the  right  to  exercise  a  public  or  private  employment, •  36 

YI.  dignities  are  nearly  related  to  offices,  and  have  be<:n  already  treated  of,. . . .  37 
X II.  franchises  are  royal  privileges,  or  branches  of  the  king's  prerogative  subsist- 
ing in  the  hands  of  a  subject, * 37 

Yin.  corodies  are  allotments  for  one's  sustenance,  sometimes  converted  into  pen- 
sions,    40 

IX.  annuities  are  yearly  sums  chargeable  upon  the  person  of  the  grantor, 40 

X.  rents  are  a  certain  profit,  i.ssuing  periodically,,  out  of  corporeal  liereditamtnts,  41 

1.  rent-service,  so  called  because  service,  or  at  least  fealty,  is  incident  to  it,  41 

2.  rent-charge,  where  the  owner  hath  no  future  interest  or  expectant  ret 

mainder  in  the  land ,  but  is  given  a  right  to  distrain, 42 

3.  rent  seek,  or  rent  reserved  without  right  of  distress, 42 

rent  is  regularly  due  and  payable  on  the  land, 42 

CHAPTER  lY. 

Of  th»  Feudal  Ststbk, 44-58 

the  doctrine  of  tenures  derived  from  the  feudal  system, 44 

the  constitution  of  feuds  had  its  origin  from  the  military  policy  of  the  northern 

conquerers  of  Europe, 45 

historical  view  thereof, 45-5? 

the  fundamental  maxim  of  the  feudal  system,  that  all  lands  were  granted  out  by 

the  sovereign,  and  are  holden  of  him, 53 

fealty  and  homage  due  from  the  tenant, 53 

feuds  originally  at  will,  at  length  became  hereditary, 54-57 

but  could  only  be  transferred  by  mutual  consent, 57 

improper  feuds  were  derived  from  the  others,  but  differed  in  original,  services,  rend- 
ers, &c., • • 58 

CHAPTER  Y. 

Or  THB  Akgtbxt  English  Tenures, .....•• .  .59-77 

almost  all  real  property  is  holden  of  a  superior, 59 

the  distinction  of  tenures  consisted  in  the  nature  of  their  services, 60 

tenures  in  chivalry,  or  knight-service,  most  universal,  and  regarded  the  most 

honorable, 62 

incident  to  it  were  aids,  reliefs,  primer  seisin,  wardship,  marriage,  fines 

for  alienation  and  escheat, 63-73 

grand  sergeanty  differed  from  chivalry  in  the  service  to  be  performed,.. .     73 
the  personal  services  gradually  changed  into  pecuniary  assessments,.  • . •     74 

these  called  scutage  or  escuage, 74 

Vol.  L~D. 
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Or  THfl  Ahoibnt  English  Tbxubis  (continued). 

the  military  tenures,  ezoept  grand  sei^geanty,  abolished  at  restontion  of 
Charles  II, 77 

CHAPTER  VI. 

Or  THB  MODBBN  ENGLISH  TbNUBBS, 78-101 

socage  is  tenure  by  any  certain  and  determinate  service, 79 

It  is  free  socage  where  the  services  are  honorable,  and  villein-socage  when  thej 

are  of  baser  nature, 79 

socage  tenure  a  relic  of  Saxon  liberty, . . .  / 81 

includes  petit  sergeanty,  burgage  tenure,  and  gavelkind, 81 

partakes,  like  tenure  in  chivalry,  of  the  feudal  nature, 85 

1.  both  are  held  of  a  superior, 86 

2.  both  are  subject  to  a  return  or  service, 86 

3.  and  to  fealty, 86 

4.  and  to  aids  for  knighting  the  lord's  son  and  marrying  his  daughter,. . .  86 

5.  and  to  reliefs, 87 

6.  primer  seisin  was  incident  to  the  king's  tenants  in  capite, 86 

other  incidents  were,  7.  wardship;  8.  marriage;  9.  6nes,  10.  escheat,...  87 

Tillemage  tenure  was  either  pure  or  privileged, 90 

pure  villeinage  was  a  precarious  and  slavish  tenure  at  will,  upon  uncertain  and 

base  services, 90 

from  thence  have  nprung  copyhold  tenures 90 

to  understand  which  a  view  of  the  origin  and  nature  of  manors  is 

necessary, 90 

villeins  were  villeins  regardant,  or  annexed  to  the  manor,  or  in  gross, 

or  pertaining  to  the  person, 93 

enfranchisement  of  villeins, • 94 

copyhold  tenures  rest  upon  custom, 95 

are  sometimes  inheriiable  and  sometimes  not 97 

are  subject  to  service  of  some  sort,  relief  and  escheats, 97 

also  to  heriots,  wardship,  and  fines, 97 

pnvileged  villeinage  is  an  exalted  species  of  copyhold  tenure,  held  by  certain 
services,  and  existing  only  in  the.  ancient  demesnes  of  the  crown,  and 

thence  called  ancient  demesne, , 98 

the  tenants  have  some  peculiar  immunities,  and  hold  by  the  custom  of  the 

manor,  and  not  at  will, 99 

frankalmoign  is  tenure  by  a  religious  corporation  for  a  render  of  religious  ser- 
vices,   101 

many    ecclesiastical   and    eleemosynary    corporal  ions    now    hold  lands 

thereby 101 

the  services  were  not  certainly  defined,  in  which  it  differed  from  tenure 
by  divine  service, 102 

CHAPTER  VII. 

Or  Fbbbhold  Estatbs  of  Inheritangb 103-119 

an  estate  inlands,  tenements  or  hereditaments  signifies  such  interest  as  the  tenant 

hath  therein 103 

to  ascertain  which  must  be  considered,  1.  the  quantity  of  interest;  2.  the  time 

of  enjoyment ;  3.  the  number  and  conneetions  of  the  tenants, 103 

with  respect  to  quantity  of  interest  estates  are  freehold  or  less  than  freehold,.  103 
a  freehold  is  such  an  estate  as  is  conveyed  by  livery  of  seism,  or  in  incorporeal 

tenements,  by  what  is  equivalent  thereto, 104 

freeholds  are  1.  of  inheritance ;  2  not  of  inheritance,  or  for  life  only, 104 

freeholds  of  inheritance  are  absolute,  or  fee-simple,  and  limited, 104 

1.  tenant  m  fee-simple  is  he  that  hath  real  property  to  hold  to  him  and 

his  heirs  forever,  generally,  absolutely  and  simply, 104 

this  is  property  in  its  highest  degree, 105 

the  fee  simple  generally  resides  in  some  person,  though  inferior  es- 
tates are  carved  out  of  it, • 107 

in  a  grant  or  donation,  the  word  *'  heirs  "  is  generally  necessary  to 

create  a  fee, 107 

exceptions  to  this  rule, ' 108,  I09n 

2.  a  base  or  qualified  fee  is  one  that  hath  a  qualification  attached  by 
which  it  may  be  determined, 109 
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3.  a  conditional  fee  at  the  common  law  was  a  fee  restrained  to  the  heirs 

of  the  donee's  body  exclusive  of  others, 110 

this  was  held  a  fee  on  cdndition  the  donee  had  iieirs  of  his  body,.. .  •  110 
the  estate  was  therefore  absolute  when  issue  was  born,  and  the  donee 

might  then  alien  the  land, » . . Ill 

the  statute  de  donis  wax  passed  to  prerent  such  result  and  required 

the  lands  to  go  to  the  issue,  if  any,  and  if  none,  to  revert, 112 

a  conditional  fee  then  called  fee  tail, 112 

all  tenements  real  or  savoring  of  the  realty  may  be  entailed, 113 

estates  tail  are  general,  where  the  lands  are  given  to  one  and  the 

heirs  of  his  body  generally, 113 

or  special,  where  the  gift  is  restrained  to  certain  heirs  of  the  body, 

and  not  to  all  of  them, 113 

words  necessary  to  create  a  fee  tail,. 114 

frank  marriage  a  species  of  estate  tail, 115 

incidents  to  estates  tail, 115 

1.  the  right  to  commit  waste, 115 

2.  dower ;  3.  curtesv, 115 

4.  the  right  to  bar  tne  entail, .  •  •  • 115 

historical  view  of  estates  tail, 115-119 

'  the  tenant  may  now  alien  in  fee  simple  by  an  ordinary  deed, 119n 

CHAPTER  VIII. 

Ov  Fbbeholds  kot  of  Ikhxrttancb, .....: 120-139 

freeholds  not  of  inheritance  are  either  1.  conventional,  or  created  by  act  of  the  par- 
ties, or  2.  legal,  or  created  by  operation  of  law, 120 

1.  conventional   estates  for  life,  are  for  the  grantee's  own  life,  or  for  the  life   of 

another,  or  for  more  lives  than  one, 120 

and  may  also  be  created  by  a  general  grant  defining  no  term, 121 

incident  to  these  are  estovers, 122 

also  emblements  where  the  estate  is  not  determined  by  the  tenant's  own  act,.  123 

to  which  sub-tenants  are  also  entitled, 124 

2.  of  the  legal  kind  is,  1.  tenancy  in  tail  after  possibility  of  issue  extinct, 124 

which  is  of  a  somewhat  amphibious  nature, 125 

2.  tenancy  by  the  curtesy  of  England,  which  is  where  a  man's  wife  is  seized 

of  an  estate  of  inheritance,  and  after  issue  born  alive  of  the  marriage  which 
might  inherit  the  estate ;  if  she  dies  he  shall  hold  for  his  hfe, 126 

3.  tenancy  in  dower,  is  where  the  husband,  being  seized  of  an  estate  of  inher- 

itance in  lands,  dies,  the  wife  surviving 129 

in  which  case  she  shall  have  the  one-third  part  for  her  life, 129 

but  she  must  be  his  wife  at  the  time  of  his  decease, 130 

and  the  marriage  must  not  have  been  void, 130 

the  seisin  may  have  been  for  an  instant  only, 131 

dower  is  either  by  the  common  law,  by  special  custom,  ad  ostium  ecclesuB 

or  ex  izssensu  patriSy 132 

the  estate  is  not  complete  until  assignment  is  made  of  dower, 134 

it  may  be  barred  by  elopement  with  adulterer,  divorce,  alienage,  detaining 

title  deeds,  or  fine  and  recovery, 136 

also  by  an  estate  in  jointure  settled  on  her  for  the  purpose, .137 

CHAPTER  IX. 

Of  Estates  less  than  Freehold, 140-151 

estates  less  than  freehold  are,  1.  for  years ;  2.  at  will ;  3.  at  sufferance, 140 

estate  for  years  is  where  lands  arc  let  for  any  certain  period  of  time, 140 

the  computation  of  time,  year,  month,  week  and  day, 140 

livery  is  not  given,  and  it  may  be  made  to  commence  in  future, 143 

incident  to  it  are  estovers, 144 

also  emblements,  if  it  determines  before  the  end  of  the  term, 145 

estate  at  will  is  where  lands  are  let  to  hold  at  the  will  of  the  lessor, 145 

which  is  also  at  the  will  of  the  lessee, 145 

incident  to  which  are  emblements  where  the  estate  is  not  determined  by 

the  tenant, « 146 

rights  of  the  parties  when  the  estate  is  determined,. 146 
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eopyhold  estates  are  held  at  the  will  of  the  lord,  regalated  according  to  the 

custom  of  the  manor, 147-150 

estate  at  sufferance  is  where  one  lawfully  comes  into  possession  of  lands  and 
wrongfully  holds  over, • 150 

CHAPTER  X. 

Of  Estates  upon  Condition, 152-162 

estates  upon  condition  are  created,  enlarged  or  defeated  by  the  happening  or  not 

happening  of  some  uncertain  event, 152 

these  are  those,  1.  on  condition  implied ;  2.  on  condition  expressed, 152 

under  which  last  head  may  be  included,  3.  estates  held  in  pledge ;  4.  estates 

by  statute  staple  or  statute  merchant ;  5.  estates  by  elegit, 152 

estates  upon  .condition  implied  are  those  which,  from  their  nature  and  consti- 
tution, have  a  condition  inseparably  annexed, 1 53 

estates  upon  condition  expressed  are  where  an  express  qualification  is  annexed 

to  the  grant,  whereby  the  estate  is  to  commence,  be  enlarged  or  defeated,  154 

the  conditions  are  precedent  or  subsequent, 154 

a  limitation  differs  from  a  condition  in  that  it  absolutely  determines  the  estate,, 

while  upon  breach  of  condition  the  grantor,  or  his  heirs,  has  a  right  to 

determine  it, • • 155 

impossible  conditions,  and  those  contrary  to  law,  or  repugnant  to  the  estate, 

are  void, 156 

estates  in  pledge  are,  1.  where  the  profits  of  land  are  granted  till  a  debt  is 

paid,  called  vivum  vadium, 15* 

2.  mortuum  vadium,  or  mortgage,  where  an  estate  is  gi-anted  on  condition 

to  be  void  on  payment  of  the  debt, 158 

the  two  parts  of  a  mortgage,  the  conveyance  and  defeasance,  may  be  in  the 

same  or  in  two  instruments, 158 

to  which  may  be  added  a  power  of  sale, 159n 

the  mortgagee  may  take  possession,  subject  to  be  dispossessed  on  performance 

of  condition, 158 

if  the  mortgagor  fails  to1)erform  by  the  day  he  has  neverthuless  an  equity  of 

redemption, •  • 158 

this  equity  may  be  foreclosed  in  several  ways, • 159 

the  vendor  of  lands  may  have  an  equitable  mortgage,  without  writing,  for 

unpaid  purchase- money,  when  he  has  not  waived  it, 159n 

the  doctrine  of  tacking  mortgages 160n 

estates  by  statute  staple  or  statute  merchant  are  conveyed  under  certain 

statutes,  and  resemble  the  vivum  vadium, 160 

estate  by  elegit  is  where  lands  are  delivered  to  the  plaintiff  under  a  judicial 

writ  until  their  profits  shall  satisfy  his  judgment, 160 

,      CHAPTER  XI. 

Of  Estates  in  Possession,  Remaindeb  and  Reybasion, 163-178 

estates  are  either  in  possession  or  expectancy,  and  the  latter  are  either  remainders 
or  reversions, • 163 

1.  an  estate  in  possession  is  where  the  present  interest  passes  to  and  resides  in  the 
tenant, • 163 

2.  a  remainder  is  an  estate  limited  to  take  effect  and  be  enjoyed  after  another  par- 

ticular estate  is  determined 164 

to  this  there  must  be, 

1.  a  particular  estate  to  support  the  remainder, 165 

2.  the  remainder  must  pass  out  of  the  grantor  at  the  creation  of  the  par- 
ticular estate, 167 

3.  the  remainder  must  vest  in  the  grantee  during  the  continuance  or  at 

the  deteimination  of  the  particular  estate, 168 

remainders  are, 

1.  vested,  where  the  estate  is  fixed  to  remain  to  a  certain  person  after  the 

particular  estate  is  spent, 168 

2.  contingent,  where  the  estate  is  limited  to  take  effect  either  to  an  uncer- 

tain person  or  on  an  uncertain  event, 169 

a  contingent  nemainder  of  freehold  can  only  be  limited  on  a  freehold, ....  171 
they  are  defeated  by  destruction  of  the  particular  estate, 171 
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an  executory  devise  is  such  a  disposition  of  lands  by  will  that  no  estate 

vests  at  death  of  devisor,  but  only  on  a  future  contingency, 172 

this  requires  no  particular  estate,  a  fee  simple  may  be  limited  after  a 

fee  Kimple,  and  a  remainder  of  a  chattel  interest  after  a  life  estate,  173 
how  long  the  power  of  alienation  may  be  suspended,  •••....••••...  174 
a  reversion  is  the  residue  of  the  estate  lefl  in  the  grantor  to  commence  in 

possession  after  the  determination  of  a  particular  estate  granted,..  175 

incident  to  it  are  usually  fealty  and  rent, 176 

when  a  greater  and  a  lesser  estate  meet  in  the  same  person,  the  less  is 

merged, 177 

but  they  must  meet  in  the  same  right,  and  without  intermediate 
estate, 177 

CHAPTER  XII. 

Of  Estates  in  Severalty,  Joint  Tenancy,  Coparcenary,  and  Comkon, 179-194 

an  estate  in  severalty  is  where  one  holds  in  his  own  right  and  is  sole  tenant, 179 

an  estate  in  joint  tenancy  is  an  estate  granted  to  two  or  more  persons,  with  several 

requisites. 180 

1.  it  is  created  by  act  of  the  parties  and  not  of  the  law, 180 

2.  its  properties  are  unity  of  interest,  title,  time  and  possession,.  • 180 

the  right  of  all  must  come  by  the  same  act  or  conveyance, • .  181 

each  tenant  is  seized  per  my  et-per  tout, .\ • .  • .   181 

the  peculiar  estate  granted  to  husband  and  wife  jointly, 182 

on  death  of  one  joint  tenant,  the  entire  estate  remains  to  the  survivors, 183 

this  estate  is  destroyed  by  destroying  any  of  its  constituent  unities,  usually 

done  by  partition, 185 

an  estate  in  coparcenary,  is  where  an  estate  deseends  to  two  or  more  persons,. . . .  187 

in  which  case  each  is  seized  of  a  distinct  moiety  on{y, 188 

the  parceners  may  have  partition, 189 

incident  to  this  estate  is  the  law  of  hotchpot, • 190 

in  the  United  States  estates  so  descending  are  estates  in  common, 192n 

tenancy  in  common  is  where  there  is  unity  of  possession  merely,  but  perhaps  an 

entire  disunion  of  interest,  title  and  time,. • 191 

this  may  be  created  by  deed,  or  by  destruction  of  another  joint  estate  without 

partition, 192 

the  tenants  take  by  moieties  only,  and  there  is  no  survivorship, 194 

they  may  sever  their  interests  by  partition, 194 

CHAPTER  XIII. 

Ot  the  Title  to  Things  Real  in  General, 19&-199 

a  title  is  the  means   whereby  the  owner  of  lands  hath  just  possession  of  his 
property, • 195 

1.  the  lowest  title  is  mere  naked  possession  without  right, 195 

2.  the  next  step  is  the  right  of  possession,  which  one  may  have  though  disseized,..  19G 

3.  the  mere  right  of  property  may  be  without  possession  or  right  of  possession, . ..  197 

as  where  one  disseized  has  neglected  to  pursue  his  remedy  till  it  is  haired,. . . .   198 

4.  a  complete  title  combines  possession  with  right  of  property, •••• 199 

CHAPTER  XIV. 

Of  Title  BY  Descent, 200-240 

descent  is  the  title  whereby  a  man  on  the  death  of  his  ancestor  acquires  his  estate 

as  heir  at  law, 201 

this  depends  on  consanguinity,  which  in  either  lineal  or  collateral, 202 

the  degrees  are  computed  accoiding  to  the  canon  law,  by  which  two  persons 
are  related  in  whatsoever  degree  the  most  remote  is  distant  from  the  com- 
mon ancestor, •••.. • •••••  206 

the  computation  of  the  civil  law  is  different, •• • 207n 

the  eanons  of  descent  are  : 

1.  inheritances  shall  descend  to  the  issue  of  the  person  who  last  died  seized, 

in  infinitum^  but  never  lineally  ascend, • 208 

this  now  altered, 208n 

2.  the  male  issue  shall  be  admitted  before  the  female,  .•• 212 
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Of  Titlb  by  Descent  (^continued).  »*« 

3.  of  two  or  more  males  in  equal  degree,  the  eldest  only  shall  inherit,  but  the 
females  altogether, 214 

4.  lineal  descendants  in  infinitum  of  a  person  deceased  shall  represent  their 
ancestor, 216 

5.  on  failure  of  descendants  of  the  person  last  seized,  the  estate  shall  descend 

to  his  collateral  relatives  of  the  blood  of  the  first  purchaser, 220 

6.  the  collateral  heir  must  be  the  next  collateral  kinsman  of  the  whole  blood,  224 

this  now modifie<l, 224^ 

7.  in  collateral  inheritances  the  male  stocks  are  preferred  to  the  female,  un- 
less where  the  lands  have  descended  from  a  female, 234 

the  present  canons  of  descent  in  England, 240n 

CHAPTER  XV. 

Of  Titlb  bt  Pubghasb  ;  And,  I,  Bt  Escheat, ; 241-258 

purchase,  in  its  most  extensive  sense,  is  the  possession  of  an  estate  which  a  man 

hath  by  his  own  agreement,  and  not  by  descent, 241 

in  its  legal  signification,  it  includes  title  by,  1.  escheat ;  2.  occupancy  ;  3.  pre- 
scription ;  4.  forfeiture ;  5.  alienation, 244 

escheat  is  where,  in  default  of  inheritable  blood,  the.  estate  results  back  to  the 

lord  of  the  fee, 244 

mheri table  blood  is  wanting : 

1.  when  the  tenant  dies  without  relations, 246 

2.  when  he  leaves  no  relations  on  the  part  of  the  ancestors  from  whom 

the  estate  descended, 246 

3.  when  he  leaves  no  relations  of  the  whole  blood, 246 

4.  a  monster  cannot  be  heir, , . .  246 

5.  nor  a  bastard 247 

6.  nor  aliens  not  naturalized, 249 

7.  by  attainder  of  treason  and  felony  the  blood  was  formerly  corrupted,..  251 

8.  formerly  nonjuring  papists  were  incapable  of  inheriting, 257 

CHAPTER  XVI. 

Of  Title  bt  Occupanct,. 258-262 

occupancy  is  the  taking  possession  of  those  things  which  before  belonged  to  no- 
body  258 

this,  in  case  of  real  property,  is  confined  to  the  case  of  tenant  pur  auter  vie 

who  dies  during  the  life  of  cestui  que  vie, 258 

he  who  first  entered  could  then  retain  possession  as  special  occupant  while 

cestui  que  vie  lived, 258 

unless  the  estate  was  granted  to  the  tenant  and  his  heirs,  in  which  case  the 

heir  would  be  special  occupant, 259 

but  by  statute  estates  pur  auter  vie  are  devisable,  and,  if  not  devised,  Are 

assets, 260n 

islands  rising  in  the  middle  of  a  river  belong  in  common  to  the  proprietors  on  each 

side, 261 

if  nearest  one  side,  they  belong  to  the  proprietor  on  that  side, 261 

land  gained  from  the  water  imperceptibly  belongs  to  the  adjoining  owner,. . . .   262 
if  the  alluvion  or  dereliction  be  sudden  and  considerable,  it  belongs  to  the 

king, 262 

if  the  course  of  a  river  be  suddenly  changed,  the  proprietor  on  either 
side  shall  gain  or  lose  thereby, 262 

CHAPTER  XVII. 

Of  Title  bt  Pbescriptiok, 263-266 

custom  is  properly  a  local  usage,  not  annexed  to  any  person,  • . . .  • 263 

prescription  is  a  personal  usage,  and  must  be  either 

1.  in  a  man  and  his  ancestors, 264 

2.  in  a  man  and  those  whose  estate  he  hath ;  which  is  called  prescribing  in  a 
que  estate, 264 

prescription  can  only  be  of  incorporeal  hereditaments 264 

it  must  always  be  laid  in  him  who  is  tenant  of  the  fee 264,  265 

t  cannot  be  for  any  thing  which  cannot  be  raised  by  grant,  for  it  always 
presupposes  a  grant  to  have  existed • 265 
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whatever  is  to  arise  by  matter  of  record  cannot  be  prescribed  for 265 

if  one  prescribes  in  a  que  estate,  nothing  is  claimable  but  things  incident, 

appendant  or  appurtenant  to  lands, •• 266 

rules  of  prescription, 266h 

chapter  XVIII. 

Of  Titlb  by  Fobfbitubb, 267-286 

forfeiture  is  a  punishment  annexed  by  law  to  some  illegal  act  or  negligence  in 

the  owner  of  things  real,  whereby  he  loses  his  interest  to  another, 267 

I.  forfeiture  for  crime  is  principally  for,  1.  treason  ;  2.  felony;  3.  misprision 
of  treason  ;  4.  prsemunire ;  5.  a^ault  on  a  judfce,  or  in  court ;  6.  popish 

recusancy,  &c., «.« 267,  268 

II.  alienations  which  induce  forfeiture  are  those  made — 

1.  in  mortmainy  or  to  corporations  in  violation  of  statute,.. 268 

history  of  the  statutes  of  mortmain, 268-274 

2.  to  an  alien,    which  is  cause  of   forfeiture    to    the  crown    of  the    land 
aliened, 274 

3.  by  tenants  of  a  larger  estate  than  the  law  entitles  them  to  make, 274 

as  where  tenant  for  life  aliens  in  fee, 274 

of  this  class  is  also  the  disclaimer  by  the  tenant  of  the  lord's  right, 275 

ni.  lapse  is  a  forfeiture  of  the  right  of  presentation  to  a  church  by  neglect 

of  the  patron  to  exercise  it  within  six  months, 278 

IV.  simony  is  a  corrupt  presentation  to  an  ecclesiastical  benefice,  whereby  that 

turn  becomes  forfeited  to  the  crown, 278 

V.  breach  of  conditions  may  cause  forfeiture  ;  as  to  which  see  ch.  z,. 281 

VI.  waste  is  another  species  of  forfeiture, 281 

which  is  a  spoil  or  destruction  in  any  corporeal  hereditaments  to  the 

disherison  of  him  that  hath  the  inheritance, • 281 

it  is  either  voluntary  or  permissive ;  the  tatter  being  matter  of  omission 

only, 281 

who  may  be  liable  for  waste, 282 

tenancies  may  be  created  without  impeachment  of  waste, ^83 

VII.  copyhold  estates  may  be  forfeited  by  breach  of  customs  of  the  manor, 284 

VIII.  the  act  of  becoming  bankrupt  may  cause  forfeiture, 285 

a  bankrupt  is  a  trader  who  secretes  himself,  or  does  certain  other  specified 

acts  to  the  injury  of  his  creditors, 285 

on  his  bankruptcy  his  estates  are  transferred  to  assignees,  to  be  sold  for 
the  benefit  of  his  creditors, • 285 

CHAPTER  XIX. 

Of  Titlb  bt  Alibnation, .287-294 

alienation,  conveyance,  or  purchase  in  its  more  limited  sense,  comprises  any 
method  whereby  estates  are  voluntarily  surrendered  to  one  man  and  ac- 
cepted by  another, • 287 

this  formerly  could  not  be  done  by  tenant  without  consent  of  th^  lord, 287 

nor  by  the  lord  without  the  tenant's  consent, 288 

the  consent  was  given  by  attorning,  or  professing  to  become  tenant 

of  the  new  lord, 288 

the  statute  g^ia  emptores  left  all  persons  to  alien  at  their  discretion, 289 

and  by  statutes  lands  became  chargeable  for  debts,  and  subject  to  be 

pawned  therefor,  and  sold  in  bankruptcy  and  devised, 289 

all  persons  in  possession  are  prima  facie  capable  of  conveying, 290 

but  with  only  the  right  of  possession  or  of  property  one  is  not, 290 

remainders  and  reversions  are  exceptions,  and  may  be  granted,. • ....   290 
contingencies  and  mere  possibilities  may  be  released  or  devised,  or 

pass  by  death,  but  not  be  assigned, 290 

persons  attainted  cannot  convey, 290 

but  may  purchase,  subject  to  have  their  title  defeated, 291 

the  conveyances  of  idiots,  nisane  persons,  infants  and  persons  under  duress, 

are  voidable, 291 

BO  also  of  their  purchases, • 291 

the  purchase  of  a  feme  covert  is  voidable, • .  •  • 292 

her  convc'yances,  unless  by  matter  of  record,  are  void, •  •  • •  •  292 
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an  alien  may  purchase  any  thing,  but  hold  nothing  as  against  the  crown,  ex- 
cept a  lease  for  years  of  a  house  for  trade, 293 

papists  were  formerly  disabled,  but  not  now, 293n 

coiiYeyances  are  of  four  kinds :  1.  by  matter  in  pais,  or  deed ;  2.  by  matter  of 
record ;  3.  by  special  custom ;  4.  by  devise, 294 

CHAPTER  XX. 

Of  Alivnatiok  bt  Dbbd ; 295-343 

a  deed  is  a  wriiing  sealed  and  delivered  by  the  parties, 2D5 

it  may  be  either,  I.  a  deed  indented,  or  indenture;  2.  a  deed  poll, 29G 

the  requisites  of  a  deed  are 

I.  parties  capable  of  contracting,  and  a  thing  to  be  contracted  for, 296 

II.  it  must  be  upon  sufficient  consideration, 29G 

which  may  be  either  good,  as  of  natural  love  and  affection, 297 

or  valuable f  as  money,  marriage  or  the  like, 297 

III.  it  must  be  written  or  printed  on  paper  or  parchment, 297 

but  certain  leases  not  exceeding  three  years  may  be  oral, 297 

IV.  the  matter  written  must  be  legally  and  orderly  set  forth, 297 

the  parts  of  a  deed  are,  1.  the  premises;  2.  the  habendum;  3.  the  tenen- 
dum; 4.  the  terms  of  the  grant,  if  any, 299 

5.  the  condition,  if  any,  on  the  happening  of  which  the  estate  may 

be  defeated, 299 

6.  the  clause  of  warranty  which  binds  the  warrantor  and  his  heirs,..  302 

7.  covenants  or  conventions,  by  which  either  party  may  stipulate  for 

the  truth  of  certain  facts,  or  bind  himself  to  some  act, 304 

8.  the  conclusion, 304 

y .  the  fifth  I'equisite  to  a  deed  is  the  reading  of  it,  if  desired, 304 

YI.  the  sealing  and  signing, 305 

YII.  the  delivery,  until  which  the  deed  does  n(»t  take  effect, 307 

this  may  be  either  absolute  or  as  an  escrow, 307 

YIII.  the  attestation  in  the  presence  of  witnesses, 307 

a  deed  may  be  avoided 

1.  by  erasures  or  interlineations* improperly  made  in  material  parts,. ....  308 

2.  by  breaking  off  or  defacing  the  seal • 308 

3.  by  delivering  it  up  to  be  canceled, 308 

4.  by  the  disagreement  of  such  whose  concurrence  is  necessary  in  order 
that  it  may  stand, 309 

5.  by  judgment  or  decree  of  court, 309 

of  the  several  species  of  deeds,  some  serve  to  convey  property,  some  only  to 

charge  or  discharge  it 309 

gome  are  at  common  law,  and  some  under  the  statute  of  uses, 310 

original  conveyances  by  the  common  law  are — 

1.  a  feoffment,  employed  to  convey  a  fee-simple, 311 

to  this  and  every  other  freehold  livery  of  seisin  was  necessary, 311 

which  was  a  delivery  of  actual  or  symbolical  possession, 311 

2.  a  gift,  properly  applied  to  an  estate  tail,  and  like  a  feoffment  except  in 

the  estate  conveyed, 316 

3.  a  grant,  applicable  to  corporeal  hereditaments,  reversions,  &c.,  whereof 

livery  could  not  be  had, 317 

4.  a  lease,  which  is  a  conveyance  for  life,  for  years  or  at  will,  but  usually  of 

a  less  estate  than  grantor  hath, 318 

5.  an  exchange,  or  a  mutual  grant  of  equal  interests,  the  one  for  the  other,.  323 

6.  a  partition,  when  two  or  more  joint- tenants,  parceners  or  tenants  in  com- 

mon, agree  to  divide  the  lands  so  held  among  them  in  severalty, 323 

secondary  or  derivative  conveyances  at  the  common  law  are, 

7.  releases,  which  are  the  discharge  or  conveyance   of  a  man's   right  to 

another  that  hath  a  former  estate  in  possession, 324 

these  may  enure  by  way,  1.  of  enlarging  an  estate  ;  2.  of  passing  an  es- 
tate; 3.  of  passing  a  right;  4.  of  extinguishment ;  5.  of  entry  and  feoff- 
ment,    324 

8.  a  oontirmation  makes  unavoidable  a  voidable  estate,  or  increases  a  particu- 

lar estate, 325 

9.  a  surrender  is  the  yielding  up  of  an  estate  for  life  or  for  years  to  him  that 

hath  the  immediate  reversion  or  remainder, 326 
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10.  an  assignment  is  the  passing  over  to  another  of  the  whole  right  one  has 

in  an  estate, 326 

11.  a  defeaMince  is  a  collateral  deed  made  at  the  same  lime  with  the  original 

conveyance,  and  specifying  the  condition  on   which   it  may   be   de- 
feated,    327 

usefl  and  trusts   had  their  origin  in  the  desire  to  evade   the  statutes  of  mort- 
main,  327,  328 

conveyances  being  made  in  trust,  chancery  protected  the  confidence  reposed,..  328 

the  system  of  uses  which  grew  up, 33U 

the  statute  of  uses  was  passed  to  transfer  the  uses  into  possesion,  thus  lurn- 

ing  the  equitable  into  a  legal  ownership, 332 

the  doctrine  of  springing  or   contingent,  shifting  and  resulting  uses  which 

sprung  up,. • 334 

in  case  of  a  use  upon  a  use,  the  first  only  was  held  to  be  executed  by  the  stat- 
ute,      335 

a  use  in  a  chattel  interest  was  not  executed, 336 

under  the  various  decisions  a  system  of  trusts  has  sprung  up,  administered  in 

equity , 336 

the  oonveyances  deriving  their  force  under  the  statute  of  uses  are, 

12.  a  covenant  to  stand  seized  to  uses,  the  consideration  of  which  is  blood 

or  marriage, 338 

13.  a  deed  of  bargain  and  sale,  which  requires  a  pecuniary  consideration,...  3v)8 

14.  a  deed  of  lease  and  release, ' 339 

15.  a  deed  to  lead  or  declare  the  uses  of  other  conveyances, 339 

16.  deeds  of  revocation  of  uses, 339 

deeds  which  do  not  convey,  but  only  charge  or  discharge  real  estate  are, 

1.  obligations  or  bonds,  with  condition, 340 

the  condition  in  which  under  some  circumstances  may  be  void,  while 
under  others  the  bonds  are  void, 340 

2.  recognizances,  or  obligations  acknowledged  of  record, 341 

3.  defeasances,  upon  bonds,  obligations  or  judgments ;  and  these  are  condi- 
tions which,  when  performed,  are  to  defeat  or  undo  the  bonds,  ^c.,. . . .   342 

the  r^stry  acts  and  their  effect, 343n 

CHA^>TER  XXI. 

Or  Alibnation  bt  Matter  of  Recohd, 344-364 

assurances  by  matter  of  record  are  where  the  sanction  of  a  court  of  record  is 

called  in  to  substantiate  and  witness  the  transfer, 344 

1.  the  first  class  are  private  acts  of  parliament,  which  are  obtained  when  the 

nature  of  the  title  is  such  that  reasonable  relief  is  not  otherwise  to  be  had,  344 

2.  the  king's  grants  by  letters  patent, 346 

3.  fines :  a  tine  was  an  amicable  composition  or  agreement  of  a  suit,  actual  or 

fictitious,  whereby  the  lands  in  question  were  acknowledged  to  be  the 

right  of  one  of  the  parties, 348 

parties,  privies  and  strangers  were  bound  by  a  fine ;  the  latter  unless  they 
interposed  their  claim  in  due  time, 355 

4.  common  recoveries,  invented  to  etude  the  statutes  of  mortmain, 357 

which  were  suits  or  actions  actual  or  fictitious,  in  which  a  fictitious  re- 
covery of  the  land  was  had, 357 

the  effect  was,  to  bar  estates  tail,  remainders  and  reversions, 361 

fines  and  common  recoveries  are  now  abolished, 348n,  357n 

in  addition  to  the  conveyances  mentioned,  there  were  also  deeds  to  lead 
or  declare  the  uses  of  fines  and  recoveries, 363 

CHAPTER  XXII. 

Of  Alienation  bt  Special  Custom, 365-372 

assurances  by  special  custom  are  confined  to  copyhold  estates, • 365 

this  was  effected  by 

1.  surrender  by  the  tenant  into  the  hands  of  the  lord  to  the  use  of  an- 

other, according  to  the  custom  of  the  manor, 365 

2.  presentment  by  the  tenants,  or  homage,  of  such  surrender, 366 

3.  admittance  of  the  surrenderee  by  the  lord, 366 

admittance  may  also  be  had  upon  original  grants  to  the  tenant  from  the  lord, 

and  upon  descents  to  the  heir  from  the  ancestor, • 370-371 


Digitized  by 


Google 


Iviii  Analysis  of  the  Contents  of  this  Volume. 


CHAPTER  XXIII.  ,^.^ 

Of  Aliknations  by  Deyisb, . • . .373-383 

deyise  is  a  disposition  of  real  property  in  a  man's  last  will  and  testament, 373 

this  was  not  permitted  by  the  common  law  as  it  stood  since  the  conquest, 

but  was  introduced  by  statute  under  Henry  VIII, 375 

corporations,  excepted  in  these  statutes,  may  take  to  charitable  uses, ....  375 
the  statute  of  frauds,  29  Car.  II,  o.  3,  requires  wills  to  be  signed  and  at- 
tested,  *. , 376 

an  instrument  similarly  executed  may  revoke  a  will, 376 

it  may  also  be  revoked  by  bumine,  cancelling,  tearing  or  obliterating,. . . .  376 

and  impliedly  by  marriage  and  birth  of  a  child, 376 

what  is  a  sufficient  signing, 377 

witnesses  must  attest  in  the  testator's  presence, 377 

how  interest  affects  their  competency, 377 

wills  are  subject  to  the  rights  of  creditors, 378 

as  to  personal  estate  they  speak   from  the  death,  but  as  to  real  from 

the  time  of  execution, 378 

cercam  rules  of  construction  apply  to  all  conveyances, 379 

1.  that  the  construction  be  favorable,  and  as  near  the  intent  of  the  parties  as 

the  law  will  admit, 379 

2.  that  the  intent  is  to  be  regarded  rather  than  the  words 379 

3.  that  the  construction  is  to  be  made  upon  the  entire  deed,  and  not  merely 

upon  disjointed  parts  of  it, 379 

4.  that  it  shall  be  taken  most  strongly  against   him  who  is   agent   or  con- 

tractor, and  in  favor  of  the  other  party, 380 

5.  that  if  the  words  will  bear  two  senses,  one  agreeable  to  and  one  against  law, 

the  first  shall  be  preferred, 380 

6.  that  in  a  deed,  if  two  clauses  are  totally  repugnant,  the  first  shall  be  re- 

ceived and  the  last  rejected, 381 

but  that  in  a  will  the  last  of  two  repugnant  clauses  shall  stand, 381 

7.  that  a  devise  be  most  favorably  expounded ;  the  law  sometimes  dispensing 

with  the  want  of  words  here  which  are  absolutely  requisite  in  other  in- 
struments,  381 

CHAPTER  XXIV. 

Of  Things  Personal, 384-388 

things  personal  include  all  sorts  of  things  movable  which  may.  attend  a  man's 

person, 384 

also  certain  interest  in  lands,  under  the  general  designation  of  chattels,.  • . • .  •  385 
chattels  are,  1.  chattels  real ;  2.  chattels  personal, 386 

1.  chattels  real  include  such  interests  in  the  realty  as  are  less  than  free- 

hold   386 

2.  chattels  personal  are  properly  things  movable, •••  387 

CHAPTER  XXV. 

Of  Property  in  Things  Personal, 389-399 

property  in  chattels  personal  may  be  either  in  possession  or  in  action, 389 

I.  a  man  hath  property  in  possession  absolute  when  he  hath  solely  and  exclu- 

sively both  right  and  possession, 389 

II.  of  animals  fercR  natura,  a  man  may  have  a  qualified  property, 391 

1.  this  may  be  per  industrianiy  by  hi.s  reclaiming  and  taming  them, 391 

2.  or  raiione  impotentia,  as  in  the  case  of  young  birds  or  coneys  in  their 

nests  or  burrows  on  one's  land, 394 

3.  or  propter  privileffiumy  as  in  the  case  of  animals  usually  called  game,..  395 
a  qualified  property  also  exists  in  air,  light  and  water,  while  in  actual  use  and 

occupation, 39^5 

also  in  property  bailed,  in  which  neither  party  has  the  absolute  property,. . . .  395 

also  in  goo<ls  pawned  or  pledged,  and  goods  distrained, 396 

property  in  action  is  where  a  man  hath  not  the  occupation,  but  a  bare  right  to  oc- 
cupy ;  the  possession  whereof  may  be  recovered  by  suit, 396 

this  right  is  called  a  chose  in  action ;  as  in  case  of  money  due  on  bond, ......  397 

interests  in  personalty  may  be  either  in  possession  or  exjiectancy, 398 

also  in  severally,  joint  tenancy  or  in  common, ....•• 399 
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CHAPTER  XXVI.  p^ei. 

Of  Titlb  to  Things  Personal  bt  Occupanct, 400-407 

the  various  modes  of  acquiring  property  to  things  personal  mentioned, 400 

I.  by  occupancy,  where  they  are  found  without  any  owner,  in  which  case  for 

the  most  part  they  belong  to  the  king, 400 

1.  the  goods  of  an  alien  enemy  one  may  seize  as  may  be  authorized  by 

the  public  authority, 401 

and  also  his  person, 402 

2.  gnodx  found,  unless  waifs,  estrays,  wrecks  or  hidden  treasure,  belong 

tothefinder, 402 

3.  light,  air  and  water  can  only  be  appropriated  by  occupancy, 402 

4.  animals  ferm  naiura,  except  in  a  few  cases,  are  the  qualified  property 

of  him  who  seizes  them,  and  his  absolute  property  if  killed, . .' 403 

5.  the  right  to  emblements  is  referred  to  occupancy, 404 

6.  property  is  gained  by  accession,  as  by  the  growth  of  vegetables,  the 

pregnancy  of  animals,  the  conversion  of  wood  into  vensels,  &c., 404 

7.  if  one  wilfully  intermixes  his  property  with  another's,  the  latter  shall 

have  it  in  some  cases, 405 

8.  in  books  and  other  intellectual  pi*oductions,  one  may  have  copyright,..  405 

patents  of  privilege  are  also  granted  for  new  inventions, 407 

CHAPTER  XXVII. 

Of  Titlb  bt  Prbrooatitb  and  Forfeiture, 408-421 

by  prerogative  a  title  may  accrue  to  the  crown  itself,  or  to  such  as  claim  under  the 

crown, • 408 

to  this  head  are  refen-ed  tax&s  and  customs i 408 

the  king  cannot  be  joint  owner  of  a  chattel  with  another,  but  shall  own  the 

whole, 409 

the  title  to  wrecks,  treasure-trove,  waifs,  estrays,  royal  fish,  &c.,  is  inherent 

in  the  king, 409 

the  king  has  also  a  prerogative  copyright  in  the  statutes,  &c.,  in  books  of 
divine  service,  a  right  to  books  compiled,  etc  ,  at  the  expense  of  the  crown, 

and  to  print  the  translation  of  the  Bible, 410 

game  is  a  species  of  prerogative  property, 410 

but  any  person  may  now  kill  game  on  procuring  license, 419n 

by  forfeiture  for  crime,  the  title  to  things  personal  may  also  be  lost  and  acquired,  420 

the  cases  enumerated  in  which  forfeiture  occurs, 421 

the  forfeiture  dates  from  c^inviction  only ;  in  which  it  differs  from  the  forfeit- 
ure of  real  property, 421 

CHAPTER  XXVIII. 

Of  Titlr  bt  Custom, • 422-429 

by  custom  obtaining  in  particular  places  a  right  may  be  acquired  in  chattels,  and 
the  most  usual  of  which  customs,  and  which  obtain  pretty  generally,  are: 

1.  heriots,  which  are  either  heriot  service  or  heriot  custom, 422 

the  first  is  due  upon  special  reservation  in  a  grant  or  lease  of  lands, 422 

the  second  depends  entirely  upon  custom, 422 

and  is  a  customary  tribute  of  goods  and  chattels  payable  to  the  lord 

of  the  fee  on  the  decease  of  the  owner  of  lands, 423 

in  some  places  it  is  commuted  for  in  money, 424 

2.  iportuaries,  which  are  a  customary  gift  due  to  the  minister  in  many  parishes  on 

the  death  of  his  parishoners, 426 

there  are  similar  dues  on  the  death  of  clergymen  and  prelates, 426 

3.  heirlooms,  which  are  such  personal  chattels  as  by  custom  descend  to  the  heir 

with  his  inheritance, 427 

CHAPTER  XXIX. 

Of  Titlb  bt  Succession,  Marriage  and  Judgment, 430-439 

in  corporations  aggregate  one  set  of  men,  by  succeeding  another  set,  acquire  a 

property  in  all  the  goods,  &c.,  of  the  corporation, 430 

also  snch  corporations  sole  as  are  the  heads  and  repi-esentatives  of  bodies  ag- 
gregate, haye  the  like  powers  to  take  personal  property  in  succession, 431 
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BO  also  have  two  other  corporations  sole :  the  king  and  the  chamberlain 

of  London, 432 

by  marriage  the  chattels  which  belonged  to  the  wife  are  vested  in  the  husband^  433 

and  this  includes  her  chattels  real^  but  tliese  on  his  death  survive  to  the 
wife  unless  he  has  reduced  them  to  possession, 433 

as  do  also  her  choses  in  action, 434 

but  if  the  wife  die  first,  the  chattels  real  survive  to  the  husband,  but  the 
choses  in  action  pass  to  the  wife's  administrator, 435 

the  wife's  paraphernalia,  and  her  jewels  and  ornaments  are  her  property 

at  the  husband's  death, 436 

by  judgment  the  right  and  profjcrty  of  chattel  interests  are  frequently  vested 

in  the  prevailing  party, 436 

and  sometimes  in  the  failing  party  from  whom  the  value  has  been  recov- 
ered,   436n 

the  right  to  a  penalty  in  a  popular  action  belongs  to  him  who  will  first  ob- 
tain judgment, 437 

the  right  to  damages  is  also  acquired  and  lost  by  judgment, 438 

as  are  also,  costs,  when  awarded  by  the  court, 439 

CHAPTER  XXX. 

Op  Title  by  Gift,  Grant  and  Conteact, 440-470 

a  gift  of  personal  property  is  a  gratuitous  transfer  of  the  right  of  possession  thereof,  440 
a  grant  differs  from  a  gift  in  being  for  some  consideration  or  equivalent,. .....  440 

both  these  if  made  in  fraud  of  creditors  are  void, • .  441 

a  gift  is  not  complete  without  delivery,  but  after  delivery  cannot  be  retracted,  441 
a  contract  is  an  agreement  upon  sufiicient  consideration  to  do  or  not  to  do  a  par- 
ticular thing, 442 

the  agreement  requires  part ies  capable  of  contracting, 442 

it  may  be  either  express,  which  is  where  the  terms  are  uttered  and  avowed, 

or  implied,  which  are  such  as  reason  and  justice  dictate, 443 

it  may  also  be  executed  or  executory, 443 

the  consideration  may  either  be  good,  which  is  that  of  blood  and  natural  affec- 
tion between  relations, 444 

or  valuable,  as  for  marriage,  mone}^  &c., 444 

yaluable  considerations  are  either,  I,  do  ut  des  ;  2.facio  ut  facias  ;  Z.facio  ut 

des  ;  4.  do  ut  facias 444 

without  consideration  the  contract  is  void,  but  any  degree  of  reciprocity  will 

prevent  its  being  so, 445 

a  moral  obligation  will  sometimes  support  the  promise, 445n 

a  seal  is  evid  ence  of  a  consideration, , 446 

the  most  usual  contracts  are : 

1.  sale  or  exchange,  which  is  a  transmutation  of  property  from  one  roan  to  another 

in  consideration  of  some  recompense  of  value, 446 

it  is  not  complete  without  payment  unless  ^he  contrary  be  agreed, 447 

the  statute  of  frauds  requires  certain  contracts  of  sale  to  be  in  writing, 447 

sales  in  market-overt  will  pass  property  though  the  seller  may  not  own  it,.. .  449 

the  seller  impliedly  warrants  the  title  of  the  thing  sold, 451 

but  not  generally  its  goodness  or  quality, 451 

there  is  an  exception  in  case  of  provisions  and  goods  sold  by  sample,. . .  .451n 

2.  bailment  is  a  delivery  of  goods  in  trust  upon  a  contract,  express  or  implied,  that 

the  trust  shall  be  faithfully  executed  on  the  part  of  the  bailee, 451 

the  two  classifications  of  bailments, 451n 

of  which  that  by  Sir  William  Jones  is  l.depositum ;  2,mandatum  or  com- 
mission ;  3  commodatum  or  loan  for  use ;  4.  pignori  aoceptum  or  bail- 
ment in  pledge ;  5.  locatum,  or  hiring  for  a  reward,  which  is  of  three 

kinds, 451n 

the  liability  of  innkeepers  and  carriers, 45 In 

agistment  is  a  species  of  bailment, 452 

hiring  and  borrowing:  are  contracts  by  which  a  qualified  propert}'  is  transferred 
to  the  hirer  or  borrower,  hiring  being  for  a  price,  and  borrowing  gra- 
tuitous,   «... 453 

the  most  usual  is  the  hiring  of  money  for  interest,  excess  of  which  is  usury, . .  454 
in  some  cases,  in  regard  to  the  unusual  hazard,  compensation  above  the  usual 
rate  is  allowed, 457 
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these  are,  1.  bottomry  or  respondentia;  2.  policies  of  insurance;   3.  annul 

ties  upon  lives, 457-462 

*3.  debt  is  a  contract  whei-eby  a  right  to  a  certain  sum  of  money  is  mutually  ac- 
quired and  lost, 464 

a  debt  of  record  is  a  sum  of  money  which  appears  to  be  due  by  the  evidence 

of  a  court  of  record, •  464 

a  debt  by  specialty  is  one  acknowledged  to  be  due  by  instrument  under  seal  : 

all  other  debts  are  debts  by  simple  contract, 465 

certain  simple  contract  debts  are  required  by  the  statute  of  frauds  to  be  in 

writing, 466 

a  bill  of  exchange  is  an  open  letter  of  request  from  one  man  to  another,  desir- 
ing him  to  pay  a  sum  of  money  thereui  named  to  a  third  person  on  his 

account,. 466 

these  are  either  foreigi>  or  inland, \ 467 

promissory  notes  are  an  engagement  in  writing  to  pay  a  sum  specified,  at  a 

time  limited,  to  a  person  named,  or  to  order  or  bearer, 467 

the  respective  rights  and  obligations  of  the  parties   to  these  instruments 
specified, 468-470 

CHAPTER  XXXI. 

Op  Titlb  bt  Banrruptct, '. 471-489 

a  bankrupt  is  a  trader  who  secretes  himself  or  does  certain  other  acts  tending  to 

defraud  his  creditors, 471 

history  of  the  bankrupt  laws, 472-475 

what  constitutes  a  trader, 476 

the  acts  which  constitute  a  man  a  bankrupt  specified, 477-479n 

the  proceedings  on  a  commission  of  bankrupt, 479-485 

the  discharge  of  the  bankrupt  and  allowances  to  him, 482-485ti 

by  the  bankruptcy  the  property  of  the  bankrupt  passes  to  his  assignees  for 

the  beneti t  of  his  creditors, v 485-488 

their  proceedings  and  final  dividend, 486-489 

*  CHAPTER  XXXII. 

Of  Title  bt  Tbstament  and  Administration, • 490-520 

the  original  of  testaments  and  administrations  considered, 490 

Uiey  have  subsisted  in  England  immemorially  ;  the  deceased  being  at  liberty 
to  dispose  of  his  personal  estate,  reserving  anciently  to  his  wife  and  children 

their  reasonable  part, 491 

if  one  died  intestate,  the  king  might  seize  his  goods,  and  this  right  he  formerly 

exercised, 493 

afterwfirds  he  invested  the  prelates  with  this  branch  of  his  prerogative, . .  494 
the  prelates  abusing  this  power,  the  legislature  required  administrators  to 

be  appointed, 495 

all  persons  may  make  a  will  unless  disabled 

1.  by  want  of  discretion,  in  which  class  is  included  infants  under  14,  if 

males,  and  12,  if  females, : 496,  497 

also  idiots  and  insane  persons, 497 

and  persons  become  imbecile  by  old  age  or  distemper, 497 

and  persons  besotted  with  drunkenness, v 497 

2.  by  want  of  freedom  of  will,  in  which  class  are  married  women,  who 

can  only  make  testaments  by  license  of  their  husbands,. ....    ....  497 

except  of  property  which  they  hold  en  auter  droits 498 

and  marriage  of  feme  sole  revokes  her  previous  will, 498 

3.  by  criminal  conduct,  where  the  punishment  includes  forfeiture, 499 

testaflients  are,  1.  written ;  2.  verbal,  or  nuncupative, 500 

a  codicil  is  a  supplement  or  addition  to  a  will, 500 

nuncupative  wills  are  now  limited  by  statute  to  a  few  cases, 501 

witnesses  formerly  were  not  required  to  testaments  of  personalty,  but  now 

they  are, 501n 

a  testament  takes  effect  after  the  death  of  the  testator,  and  if  there  be  several 

testaments  the  last  prevails, 502 

bat  a  will  republished  dates  from  the  republication, 502 

testaments  may  be  avoided, 

1.  if  made  by  one  under  incapacity, • . .  502 


Digitized  by  VjOOQ  IC 


Ixii  Analysis  op  the  Contents  of  this  Volume. 

Of  Title  bt  Testament  and  Administration  (continued).  »•& 

2.  by  another  testament  of  later  date,  , 502 

3.  by  cancelling  or  revoking ;  for  all  wills  are  subject  to  revocation  so  long  as 

the  party  lives, 502 

and  subsequent  marriage  and  birth  of  a  child  constitutes  an  implied  re- 

Yocation, 502 

an  executor  is  he  to  whom  another  man  commits  by  will  the  execution  of  that, 

his  last  will  and  testament, 503 

all  persons  who  may  make  wills  may  be  executors ;  also  femes  Govert  and  in- 
fants, even  those  unborn, '. 503 

but  infant  executors  cannot  act  until  17, 503 

if  no  executor  is  named  or  will  act,  administration  is  granted  with  the  will 

annexed, ...;........ ^ 503 

if  the  deceased  died  wholly  intestate,  letters  of  administration  are  issued  \  certain 

persons  being  entitled  thereto  in  order, 504 

in  computing  kindred  for  this  purpose  the  civil  law  is  followed, 504 

an  executor  may  himself  appoint  an  executor,  who  will  represent  his  testator,  but 

if  an  administrator  dies,  there  must  be  new  grant  of  administration, 506 

the  duties  of  executor  and  administrator  are  nearly  the  same,  except  that  the  exe- 
cutor must  perform  the  will, 507 

the  executor's  authority  dates  from  the  death;  the  administrator's  from  his 

appointment,. 50V 

if  one  interferes  with  the  goods  of  the  deceased  without  authority,  he  is  exe- 
cutor de  son  tort,  and  may  be  made  liable  as  executor  without  any  of  the 

profits  or  advantages, 508 

the  rightful  executor  must, 

1.  bury  the  deceased  in  suitable  manner,  and  at  suitable  expense, 508 

2.  proye  the  will ;  which  is  either  in  common  form  or  per  testes, 508 

and  if  there  be  no  will,  the  person  entitled  must  take  letters  uf  adminis- 
tration in  the  jurisdiction  where  there  are  bona  notabilia 508 

3.  the  executor  or  administrator  must  make  and  file  an  inventory, •  •  •  •  •     510 

4.  he  is  to  collect  the  goods  and  chattels ;  and  what  is  collected  is  assets  for 

payment  of  debts  and  legacies, 510 

5.  he  must  pay  the  debts  of  the  deceased  in  proper  order:  1.  funeral  and  pro- 

bate expenses;  2.  debts  due  the  king  on  record  or  specialty;  3. debts  pre- 
ferred by  statute ;  4.  debts  of  record ;  5.  debts  due  on  specialties ;  6.  debts 

on  simple  contracts, 511 

but  his  own  debt  may  be  retained  in  preference  to  others  in  equal  degree,. .  511 
if  a  debtor  be  appointed  executor  to  his  creditor,  his  debt  is  released, 512 

6.  after  the  debts,  legacies  must  be  paid,  so  far  as  assets  extend, • 512 

a  legacy  is  a  bequest  or  gift  of  goods  and  chattels  by  testament, 512 

it  may  be  generaly  as  of  a  sum  of  money  named,  or  specific,  as  of  a 

certain  piece  of  plate, • . .  512 

if  the  assets  are  insufficient  to  pay  all,  the  general  legacies  abate  propor- 

tionably , 512 

if  a  legatee  die  before  the  testator,  the  legacy  is  lapsed  and  falls  into  the 

residuum, 513 

and  so  of  contingent  legacies  where  the  contingency  never  occurs, . . .  513 
a  donatio  causa  mortis  is  where  a  person  in  his  last  illness,  apprehending 
his  dissolution  near,  delivers  to  another  possession  of  personal  goods, 
to  keep  in  case  of  his  decease, '. 514 

7.  when  the  debts  and  legacies  arc  discharged,  the  surplus  goes  to  the  residu- 

ary lejgatee,  if  any, •  • . . .  514 

if  not,  it  is  to  be  distributed  according  to  the  statute  of  distributions,. 514-5 17 
in  which  sometimes  the  distribution  will  be  per  capita  and  sometimes  per 

stirpes, 517 

and  the  customs  of  London  and  York  are  to  be  regarded, 517 

APPENDIX. 

No.  1.  Yetns  Carta  Feoffamenti. 

No.  2.  A  modem  conveyance  by  lease  and  release. 

No.  3.  An  obligation  or  bond,  with  condition  for  the  payment  of  money. 

No.  4.  A  fine  of  lands  sur  cognizance  de  droit,  come  ceo,  &c. 

No.  5.  A  common  recovery  of  lands  with  double  voucher. 

No.  6.  A  modem  mortgage  in  fee,  by  appointment  and  release^  with  power  of  sale. 
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SoTtfTelgiiai  Commencement  of  Belgn.                         Lenifth  of  Reiga 

wmtom  I October  14,  1066,(a) 21  jetan. 

WiUlam  n, September  28, 10e7,(^) 13 

Henry  I, Augosl  5, 1100,(b) 38 

Stephen December  26,  l'l3S,(&) 10 

Henry  H, December  19, 1154,(6) 3S 

Bicbud  I, September  3. 1189,(&) 10 

John..  MayW,  1199,(6) 18 

Henry  ili, ».; October  28, 1216,(6) 87 

Edward  I November  16, 13^  (o) 35 

Edwardn, Julys,  I3(n,(«) 20 

Edward  HI, Janunry  30, 13ST.(«) 51 

Blchardll, Jiue  22,  13T7,(e) 33     ' 

Henry  IV, September  30,I309,(e) 14 

Henry  y, March  21, 1413,(e) 10 

Henry  VI, September  t,  1422, (o) 38 

Edward  IV, March  4, 1461,  («) 23 

EdwardV, April  9,  ]483,(e) 

Richard  m, June  26, 1483,(e) 3 

Henry  VII, Angnat  22,  I4a5,(e) 34 

Henry  VIH, April  25, 1509,(e) 38 

Edward  VI, January  28, 1547,(o) T 

Mary July  6, 1563.  (d) 6 

Elisabeth November  17, 1558,(tf) 4» 

James  I, March  24. 1603, (o)....; 23 

Charles  I, March  27,  ie25,(e) 34 

Commonwealth, January  30, 1649,(«) 

Charles  n.. >Iay  27, 1660,(/) 37 

James  H, February  6, 1685,(e) 4 

Wmiam  and  Mary February  13, 1689,(e) 14 

Anne,.. «. March  8, 1702,(e) 13 

George  I, August  1, 1714,(e) 13 

G«vrge  n, June  11, 1727.(e) 34 

George  TII, October  25.  1760,(e) 60 

George  IV, January29, 1820,(e) •••• II 

WilliamlV, June 26, 1830,(6) 1 

Victoria^ June20, 183T.(e) 

fa)  Date  of  the  battle  of  Hastings. 
(6)  Date  of  coronation, 
(e)  Date  of  accession. 

((^  Beferenoea  to  the  reign  of  Mary  eoople  the  name  of  her  hnsb«nd  FhiUp  with  htn.   Their  marriage  took  ^!aM 
Inly  35, 1564. 
(e)  The  veign  of  Charles  H,  in  legal  contemplation,  inelndea  the  period  of  the  Oommonwealth. 
if)  Date  of  entering  Lon^m  on  his  retnm. 
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A.  and  A.  Corp.    Angell  and  Ames  on  Coi-poratlons. 
A.  and  B.,   or  Ad.  and  £1.    Adolphiis  and  Ellis's 

Reports. 
A.  and  K.,  N.  S.    Adolphns  and  Ellis's  New  Sciios, 

commonly  quoted  as  Queen's  Bench  Reports. 
A.  and  F.  KixL  Amos  and  Ferrard  on  Fixtnres. 
Abb.  Adm.    Abbott's  Admiralty  Rcpoits,  Southern 

I>lst,  of  N.  Y. 
Abb.  Ills.    Abbott  on  Insurance. 
Abb.  Pr.    Abbott's  PracUce  ReporU,  N.  Y. 
Abb.  Ship.    Abbott  on  Shipping. 
Abr.  Cas.  Eq.    Equity  Cases  Abridged. 
Act.  or  Acton.    Acton's  Reports  ofPrize  Cases. 
Ad.  Eq.    Adams's  Doctrine  of  Equity. 
Ad.  Elect.    Adams  on  mcctmcnt. 
Add.  Eccl.    Addains's  Ecclesia-stical  Reports. 
Ad<l.  Rep.  or  Add.  Penn.    Addison's  Reports,  Penn. 
Add  Con.    Addison  ou  contracts. 
A«ld.  Torts.    Addison  on  Torts. 
Aik.  R.    Aiken's  Reports.  Vt. 

A.  K.  Marsh.    A.  K.  Marshall's  Reports,  Ey. 
Ala.    Alabama  Reports. 

Al.  and  N.    Alcock  and  Napier's  Reports,  Irish. 

Aleyn.    Aleyn's  Select  Cases.  K.  W, 

Al.  Cr.  L.    Alison's  Criminal  Law.  Scotch. 

Al.  Cr.  Pr.    Alison  on  Criminal  PracUce,  Scotch. 

All.  Sher.    Allen  on  Sheriffs. 

All.  or  Allen.    Allen's  Reports,  Mass. 

Allen  N.  B.    Allen's  New  Brunswick  Reports. 

Amb.    Ambler's  Reports.  Chancery. 

Am.  Jnr.    American  Jurist. 

Am.  Lead.  Cas.    <\mericHn  Trading  Cases. 

And.    Anderson's  Reports.  C.  P. 

Andr.    Andrew's  Reports.  K.  B. 

Ang.  Com.  Car.    Angell  on  Common  Carriers. 

Ang.  and  D.  Uighw.  Angell  and  Durfee  on  High- 
ways. 

Ang.  Ins.    Angell  on  Insurance. 

Ang.  lAm.    Angell  on  Limitations. 

Ang.  Tid.  Wat    Angell  on  Tide  Waters. 

Ang.  Waterc.    Angell  on  Waterconi'see. 

Anst.    Anstruther's  Reports,  Exch. 

Anth.  N.  P.    Anthon's  Kisi  Prius  Cases. 

Arch.  Cr.  L.  Archbold's  Criminal  i'leading  and 
Evidence. 

Arch.  1j.  and  T.    Archbold's  Landlord  and  Tenant. 

Arch.  N.  P.    Archbold's  Nisi  Prius. 

Ark.    Arkansas  Reports. 

Arkley.    Arkley's  Justiciary  Reports,  Scotch. 

Arms.  M.  and  O.  Armstrong,  Macartney  and  Ogle's 
Reports.  Irish. 

Arn.  Ins.    Arnold's  Insurance. 

Ashm.    Ash  mead's  Reports,  Penn. 

Atk.    Atkyn's  Reports.  Chancery. 

A  us.  J  ar.  A  iistiu  on  the  Province  of  J  nnspnidence. 

R.  and  Ad.    Bamcwell  and  Adolphns's  Reports. 

B.  and  A.  orB.  and  Aid.    Barncwell  and  Alderson's 

Reports. 

B.  and  C.  or  Barn,  and  Cr.  Baruewell  and  Ores* 
well's  Reports. 

n.  N.  I».    Buller's  Nisi  Prins. 

B.  and  P.  or  Bos.  and  P.  Bosanqnet  and  Puller's 
Reports. 

Bab.  Set-off.    Babington  on  Set-off. 

Bac.  Ab.    Bacon's  Abridgement. 

Bailey,    llailev's  Reports.  S.  C 

BiUd.    Baldwm's  Reports,  Sd  Circnit,  U.  S. 

Ball  and  B.  Ball  and  Beatty's  Reports,  Irish  Chan- 
cery. 

Bal.  Lim.    Ballantlne  on  Sta'nte  of  Limitations. 

Barb.    Barbour's  Reports,  N.  Y. 

Barb.  Ch.    Barbour's  Chancery  Reports,  N.  Y. 

Barb.  Ch.  P.    Barbour's  Chancery  Practice. 

Barb.  Part    Barbour  on  Parties. 


Barn.    Bamaraiston's  Reports,  K.  B. 

Bam.  Ch.    Barnanli.ston's  Chancery  Reports. 

Bar.  Stat. ,  or  Bar.  Obs.  Stat.  Barrini? ton's  Obaer^a 
tiona  on  the  more  ancient  statutes. 

Bart  Eq.    Barton's  Suit  in  Equity. 

Bat.  Com.  L.    Bateman's  Commercial  Law. 

Batt.    Battv's  Reports.  Irish. 

Bay.    Bay's  Reports,  S.  C. 

Bavl.  Bills.    Bayley  on  Bills. 

Bea-*.    Beasley's  Chancery  Reports,  N.  J. 

Beatt.    Bealty's  liiM>orts,  Irish  Chancery. 

Bcav.    Bcavan's  Chancery  ReiKM'ts. 

Beck  Med.  Juris.    Be<^k's  Medical  Jurisprudence. 

Bee.    Bees  Reports.  U.  S.  Oist.  of S.  C. 

Bell.  Com.    Bell's  Commentaries,  Scotch. 

Bell.  .A p.  Cas.    Bell's  Appeal  Cases  House  of  I..ordi 

Bell  C,  C.    Bell's  Crown  Cases  Reserved. 

Bel.  or  iiellcwo.    Bellewe's  Cases  temp.  Rich.  II 

Benj.  Sales.    Benjamin  on  Sales. 

Bened.  Adm.    Benedict's  Admiralty. 

Benl.    Benloe's  Reports. 

Best  and  S.    Best  and  Smith's  Reports. 

Beits  Adm.  Pr.    Betts's  Admiralty  Practice 

Bibb.    Bibb's  Reports,  Ky. 

Bing.    Bingham's  Reports,  C.  P. 

Bing.  N.  C.    Bingham's  New  Cases. 

Bing.  Inf.    Bingham  on  Infancy. 

Binn.    Binnev's  ReporU.  Penn. 

BIsh  Cr.  L.    Bishop's  Criminal  Law. 

Biah.  Cr.  Pro.    Bi.shop's  Ciiminal  Procedure. 

Bish.  M.  and  D.    Bishop  on  Marriage  andDivoree. 

Bis.  Part.    Bissett  on  Partnership. 

Bl.  Com.    Blackstone's  Commentaries, 

Bl.  R.    Blackbtone's  (Wm.)  Reports. 

Black.    Black's  Reports.  U.  S.  Sup.  Court 

Black.  T.  T.    Black  well  on  Tax  Titles. 

Blnckb.    Blackburn  on  Sales. 

Blackf.    Blackford's  Reports,  Ind. 

Blake  Corp.    Blake  on  Corporations. 

Bland  Ch.    Bland's  Chancery  Reports,  Md. 

Blatc.hf.    Blatchford's  Rcpoits.  U.  8.  ad  Circnit 

Blatchf.  Pr.  Cas.    Blatchford's  Prize  Cases,  U.  8. 

BlaU'hf  and  H.  Blat<*.hfoi-d  and  Howland's  Re- 
ports. U.  S.  Admiralty. 

Bli.  or  Bligh.    Bligh's  Reports.  House  of  Lorda. 

Bli.  N.  S.    Bligh's  Reports.  New  Series, 

Bos.  and  Pnl.    Bosanquet  and  Puller's  Reports. 

Bosw.    Ro.s worth's  Reports,  N.  Y.  Snperior  Court. 

Bouv.  L.  Die.    Bouvier's  Law  Dictionary. 

Bouv.  Ins.    Bouvicr's  Institutes. 

Brae.  Bracton  de  Icgibus  et  consuetndinlbns  Auglin. 

Bradf.    Bradford's  Surrogate  lieports,  N.  Y. 

Brayt.    Brayton's  Reports,  Vt. 

Breese.    Brcese's  Reports,  III. 

Brov.    Brevard's  Reports,  S.  C. 

Bridg.    Bridgman's  Reports,  C.  P. 

Bridg.  O.    O.  Bridgman's  Reports.  C.  P. 

Bright  Hus.  A  W.    Bright  on  Husband  and  WiSb, 

Bro.  Abr.    Brooke's  Abridgment. 

Brock.    Brockenbrough's  Reports,  4th  Circuit,  U.  8. 

Bro.  N.  C.    Brooke's  New  Cases. 

Broom  Const.  L.    Broom's  Constltntional  Law. 

Broom  Leg.  Max.    Broom's  Legal  Maxims. 

Bro.  or  Br.  C.  C.    Brown's  Chancery  Cases. 

Bro.  P.  C.    Brown's  Parliamentary  Cases. 

Bro.  and  B.,  or  B.  and  B.  Broderip'and  Bingham'e 
Reports.  C.  P. 

Browne.    Browne's  Reports.  Penn. 

Browne  St.  Fr.    Browne  on  Statute  of  Frauds. 

Brownl.    Brownlow's  Reports. 

Brownl.  &  G.  Brownlow  and  Goldesborough*!  Be* 
ports. 

BncK.    Bnck's  Bankruptcy  Cases. 

Bnl.  N.  P.  or  B.  N.  P.    Butter's  Nisi  Priui. 

Bulst    Bulstrode's  Reports,  K,  B. 
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Banb.    Bnnbnry*!  Reports,  Exch. 

Bunc.  Siir.    Barge  on  8nret}-sliip. 

Burlm.    Bnrlainaqai'ii  Natiiral  and  Politic  Law. 

Burn  Just,  or  Burn  J.    Bum's  Juutice  of  tho  Peace. 

Bum  Eo.  Law.    Bum's  Ecclesiastical  Law. 

Burnett.    Burnett's  Reports,  Wis.  Ter. 

Burr.  Assiirn-    Burrill  on  Voluntary  Assisrnmento. 

Burr.  Clr.  Ev.    Burrill  on  Circumstantial  Evidence. 

Burr.  L.  Diet.    Burrill's  Law  Diciionary. 

Burr     Burrow's  Reports,  K.  B. 

Busb.    Bn«bee'B  Law  Reports.  N.  C. 

Busb.  £q.    Bnsbee'B  Equity  Reports,  N.  C 

Bynk.  Bynkcrshoeck'sObservationes  Juris  Komanl. 

U.  B.  Commou  Bench  Keportit  (the  first  eight  by 
Manning,  Granger  and  Scott ;  the  ninth  by  Man- 
ning and  Scott ;  the  rest  by  Scott). 

C.  B.  N.  S.    Common  Bench  Ueports,  New  Series. 

C.  and  K.  or  Car.  and  E.  Carrington  and  Kir  wan 's 
Iteporta. 

C.  and  M.  or  Car.  and  M.  Carrington  and  Marsh- 
man's  Reports. 

C.  and  P.  or  Car.  and  P.  Carrington  and  Payne's 
Reports. 

C.  Rob.  Adm.    C.  Robinson's  Admiralty  Reports. 

Cai.  or  Caines.    Caines's  Reports,  N.  Y. 

Cai.  or  Cas.    Caines's  Cases  in  Error,  N.  T. 

Cjd.    CaliToraia  RoporU. 

Cald.  Arb     Caldwell  on  Arbitration. 

Call.    CaU's  Reports.  Va. 

Catv.  Part    Calvert  on  Purties. 

Ciimpb.    Campbell's  Reports. 

Camp.  Ld.  Ch.  Campbell's  Lives  of  the  Lord  Chan- 
ceilora 

Car.  or  Cart.    Carter's  Reports. 

Carth.    Carthew's  Reports. 

Cttry.    Cary's  Itcports.    Chancery. 

Cas.  Ch.    Oases  in  Chancery. 

Cas.  Temp.  Hardw.    Cases  tempore  llanlwick. 

Cas.  Temp  Talb.    Cnaea  tempore  Talbot. 

Cas.  Te  up  Sugd.    Ca^es  tempore  Sugden. 

Chal.  Op.    Chalmers's  Opinions., 

Chand.  Wi.i.    Chanaler's  Wisconsin  Reports. 

Chev.    Chere's  Iteports,  S.  C. 

Cheves  Eq.    Chere's  Chancery  Cases,  S.  G. 

Chip.  Con.    Chipman  on  Contracts. 

Chip.    Chipman's  Reports.  Vt. 

Chit.  Car.    Chittr  on  Carriers. 

Chit.  Com.  L.    Ciiitty  on  Commercial  Law. 

Chit.  Con.    Chitty  on  Contracts. 

Chit.  Cr.  L.    Chitty 's  Criminal  Law. 

Chit.  Med  Juris.    Chitty's  Medical  Jurisprudence. 

Chit.  PI.    Chitty's  Pleatlings. 

Chit  Vt.    Chitty's GeneralPractico. 

Chit.  R,    Chitty's  Reiiorts. 

Clan.  Uus.  and  W.    Clancy  on  Husband  and  Wifb. 

CI.  and  Fin.  Clark  and  Einnelly,  House  of  Lords 
Reports. 

Clarke.    Clarke's  Chancery  Reports,  N.  Y. 

Co.  Cop.    Ctike's  Copyholder. 

Co.  Ent.    Coke's  Entries. 

Co.  Lit.    Colce  upon  Littleton,  or  Coke's  Ist  Institute. 

Co.    Coke's  Reports. 

Cod.  or  Cod.  Jur.  Civ.    Codex  Juris  Ci villa. 

Col.  Cas.    Coleman's  Cases.  M.  Y. 

Col.  and  C.    Coleman  and  Caines's  Cases,  N.  T. 

i;oll.  Part.    Col  Ivor  on  Parntership. 

Coll.  or  Coll.  C.  C     Collyer's  Reports,  Chancery. 

Colles.    CoUes's  Cases  in  Parliament. 

Com.  Cont.    Oomyn  on  Contracts. 

Com.  Dig.    Comyn's  Digest. 

Com.  or  Corny n.    Comyn's  Reports. 

Comb.    Comberbach's  Reports. 

Comst.    Comstock's  Reports  (1-4  N.  T.) 

Conk.  Pr.    Conkling's  Practice  in  U.  S.  Courts. 

Conk.  Adm.  Juris.  Conkling's  Admiralty  Jurisdic- 
tion. 

Con n .    Connec ticn  t  Reports. 

Con.  and  L.  Connor  and  Lawson's  Reports.  Chan- 
cery. 

Const.  Rep.    Reports  of  Constitntional  Conn,  8.  C. 

Cooke,  Tenn.    Cooke's  Tennessee  Reports. 

Coo.  Const,  dm.  (k>oley's  Constitutional  Limita- 
tions. 

Coop.  Ch.    Cooper's  Reports,  Chancery. 

Coop.  Temp.  Broug.  Cooper's  Reports  tempore 
Brougham. 

Joop.  Temp.  Cott.  Cooper's  Repors  tempore  Cotten- 
nam. 

Coop.  Just,  or  Coop.  Inst.  Cooper's  Institutes  of 
Justinian. 

Goo.  Mort.    Coote  on  Mortgages. 

Vol.  I.--E. 


Cord  Mar.  W.    Cord  on  Rights  of  Married  Women. 
Corp.  Jnr.  Civ     Corpus  Juris  Civilis. 
Cow.    Cowen'e  Reports,  N.  Y. 
Cowp.    Cowpcr'tt  Reports,  K.  B. 
I  Cox  Ch.    Cux's  Reports,  Cliancery. 
Cox  C.  C.    Cox's  Crown  Cases. 
Coxe.    Coxe's  Reports..  N.  J. 
Crabbe.    Crabbe's  Reports,  U.S.,  East  Dist.  Penn. 
Cr.  and  Phil.    Craig  and  Phillip's  Reports,  Clian- 

cei-y. 
Cr.  and  St.    Cralge  and  Stewart's  Reports,  Housm 

of  Lords. 
Cr.  or  Crauch.    Cranch's  Reports,  U.  S.  Supreme 

Court. 
Cr.  C.  C.  or  Cranch  C.  C.    Cranch's  Circuit  Court 

Reports.  U.  S. 
Cro.  Cur.    Crf  »kv's  Reports,  time  of  Charles  I. 
Cro.  Eliz.    Croice's  Reports,  time  of  Elizabeth. 
Cro.  Jac.    Croke's  Reports,  time  of  James  I. 
Crock.  Shcr.    Cix>c>«er  on  SheriflTs. 
Cromp.  and  J.  or  C.  and  J.    Crompton  and  Jervis's 

Reports.  Exch. 
Crorap.  and  &Ie.  or  C.  and  M.    Crompton  and  Mee- 

son's  Reports,  £>ch. 
Crom.,  M.  and  R    or  C.  M.  and  R.     Crompton, 

Meeson  ami  Roscoe's  Reports,  Exch. 
Cruise  l>ig.    Crui^'s  Digt^st. 
Curt.  Ecc.    Curties's  Ecclesiastical  Reports. 
Curt.  C.  C.    Curtis*s  Circuit  Court  Reports,  U.  S 
Curt.  Eq.  Prec.    Curtis's  Equitv  Precedents. 
Curt  Pat.    Curtis  on  Patents. 
Cnsh.    Cushlng's  Reports,  Mass. 
Cush.  Leg.  As.    Cushing's  Legislative  Assembliea 
D.  Chip.    D.  Chipman's  Rei>orts,  Vt. 
Dal.    Dalison's  Reports.  English. 
Dall.    Dallas's  Reports.  U.  S.  and  Penn 
Dalt.  Jus.  or  Dalt.  J.    Dal  ton's  Justice. 
Dalr.  Ent.    Dalryimple  on  Entails. 
Dalr.  F.  L.    Dalrjimple  on  Feudal  Law. 
Dan.  Ch.  Pr.    DanielVs  Chancery  Practice. 
Dana.    Dana's  Reports,  Ky. 
Dane  Abr     Dane's  Abridgment. 
Dart.  V.  &  P.    Dart  on  Vendors  and  Pnrchasers. 
Davies.    Davios's  Reports,  U.  S.  Dist.  Courts. 
Dav.  and  Mer.    Davison  and  Merivale's  Reports, 

Eng.  Q.  B 
Day.    Day's  Reports,  Conn. 
Dayt.  Sur.    Dayton's  Surrogate. 
Deac.    Deacon's  Reports,  English  Bankruptcy. 
Deac.  and  C.    Deacon  and  Chitty's  Reports,  English 

Bankruptcy. 
Dean  Meil.  Juris.    Dean's  Medical  Jurisprudence. 
Dears.    Dcaraley's  Crown  Cases  Iteserved. 
Dears  and  B.    Dearsley  and  Bell's  Crown  Cases  Re- 
served. 
De  G.  Bnnkr.    De  Gex's  Bankruptcy  Cases. 
De  G.,  F.  and  J.  Ch.    De  Gex,  Fisher  and  Jones's 

Chancery  Reports. 
De  G  and  J.  Ch.     Do  Gex  and  Jones's  Chancery 

Reports. 
De  G.,  J.  and  S.  Bankr.    De  Dex,  Jones  and  Smith's 

Bankruptcy  Cases. 
De  G.,  J.  and  4.  Ch     De  Gex,  Jones  and  Smith's 

Chancery  Reports. 
De  G.,  M.  and  0.  Bankr.    De  Gex,  Macnaughton 

and  Gonlou's  Bankruptcy  Cai^cs. 
De  G.,  M  and  G.  Ch.    De  Gex.  Mitcnaughton  and 

Gordon's  Chancery  Reports. 
De  G.  and  Sm.    De  Gox  and  Smale's  Chancery  Re- 
ports. 
Dea.  and  8w.    Deane  and  Swabey's  Reports,  Pro- 
bate au(1  Divorce. 
Den.  or  Denio.    Denio's  Reports,  N.  T. . 
Den.  C.  C.    Denison's  Crown  Cnses. 
Des.  or  Desatis.    Dcsaussure's  Eqiiity  Reports,  S.  0. 
I  Dev.     Devereux's  T.4iw  Reports.  N.  C. 
Dev.  Eq.    Devereux's  Equity  Reports,  N.  C. 
Dev.  and  Bat.    Devereux  and  Battle's  Reports,  K.C. 
Dev.  and  Bat.  Eq.    Devereux  and  Battle's  Equity 

Reports,  N.  C. 
Dick.    Dickon's  Reports,  Chancery. 
Doc.  and  Stu.    Doctor  and  Student. 
Dods.    Dodson's  Admiralty  Reports 
Dom.  Civ.  L.    Donuit's  Civil  Law. 
Dom  Proc.    Domini  Procter;  Cases  House  of  Lords. 
Douir.    Douglas's  Reports,  K.  B. 
Doug.  Mich.    Douglas's  Michigan  Reports. 
Dow  or  Dow  P.  C.    Dow's  Reports  in  Parliament. 
Dow  and  C.    Dow  and  Clark,  House  of  Lords  Cases. 
Dow  and  Ry.  or  D.  and  B.    Dowllng  and  Ryland'V 

ReporU,  K.  B.  , 
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jow.  and  Ry.  N.  P.  DowUng  and  Bylani'B  Nisi 
Priiia. 

Dowl.  r.  C.    Dowling's  Practice  Cases. 

Dr.  and  St.    Doctor  and  btudcnt. 

Drake  Attach.    Drake  on  Attachments. 

Dr.  and  Wal.  Drury  and  Walsh's  Chancery  Re- 
ports. Ireland. 

Dr.  and  War.  Drury  and  Warren's  Chancery  Re- 
ports, Ireland. 

Drew.    Drewry's  Reports,  Chancery. 

Drew,  and  8m.  Drewxy  and  Smale's  Reports, 
Chancery. 

Dniry.    Drurr's  Reports,  Chancety,  Ireland. 

Dudley     Duaiqy's  Reports,  (Ja. 

Dudley,  S.  C.    Dudley's  Kcporta,  S.  C.      • 

Duer.    l>uer's  Ueports,  N.  Y. 

Duer  Ins.    Duer  on  In^iurunce. 

Dug.  Orig.    Dugdalc's  Origines. 

Duk.    Duke's  Law  or  Uses. 

Dunlap  AUm.  Pr.    Dunlap's  Admiralty  Practice. 

Du  Ponceau  Juris.  Du  Ponceau  on  Jurisdiction  of 
United  States  Courts. 

Durn.  and  Eiist.    Same  as  Term  Reports. 

Dutch.    Diitcher's  Reports,  N.  J. 

Duv.    Duvairs  Reports,  Ky. 

Dwar.  Stat.    Dwarri.s  on  Statutes 

Dy.  or  Dyer.    Dver's  Reports. 

East.    East's  Reports,  K  B. 

East  P.  C.    East's  Pleas  of  the  Crown. 

Eden.    Eden's  Reports,  English  Ch. 

Eden  Injct.    Eden  on  Injunctions. 

Edw.  Ch.    Edwards's  Chancery  Reports,  N.  Y. 

Edw  Bail.    EOwanls  nn  Bailments. 

Edw.  Bills.    E'lwanls  on  Bills. 

Edw.  Uec.    Edwards  on  Receivers  In  Equity. 

El.,  B.  and  S.    Ellis,  Best  and  Smith's  Reports,  Q.  B. 

El.  and  Bl.    Ellis  and  Blackburn  Kopnrts,  Q.  B. 

£1.  B.  and  E.  Ellis,  Blackburn  and  Ellis's  Reports, 
Q.  B. 

El.  and  Bl.    Ellis  and  Ellis's  Reports,  Q.  B. 

Emer.  Ins.    Enierigon  on  Insurance. 

Eng.  L.  and  E.    English  Law  and  Equity  Reports. 

Eq.  Ca.  Abr.    Equity  Cases  Abridged. 

Esp.  or  Esp.  N.  P.    Espinassc's  Reports. 

E.  T.    Easier  Terra. 

Exch.    Welsby,  Hurlstone  and  Gordon's  Reports. 

F.  and  F.  Foster  and  Finlayson's  Reports,  Nl«i 
Prlns. 

F.  N.  B.    Fitzherbert's  Natnra  Brorium. 
Fearne.    Fearne  on  Contin^rent  R(.>mainders. 
Fell  Guar.    Fell  on  Guaranties. 

Ferg.    Ferguson's  Reports.  Scotch. 

Fr.    PandeclGB  (Juris  Civilis). 

Finch  Ch.    Finch's  Chancery. 

Finch  or  Finch  L.    Finch's  Law. 

Fltzg.    Fitzgibbon's  Reports. 

Fl.  or  Flet     Fletii. 

Fla.    Florida  Reports. 

Fonbl.    Fonnlanjqtie  on  Equity. 

For.    Forrest's  Report's,  Ex. 

Fort,  de  Laud.  Fortescue  de  landihos  Angilie 
Legam 

Fort,  or  Fortes     Fortescne's  Reports,  K.  R 

Fost.  or  Fost  C.  L    Foster's  Cr«»wn  Law. 

Fost.  N.  II.    FoAter's  New  Hampshire  Reports. 

Fost.  and  F.  Fostei-  and  Finlason's  Reports,  English. 

Free.  Chy.    Freeman's  Chancery  Reports. 

Freem.    Freeman's  Reports.  K.  B. 

Freem.  Miss.  Freeman's  Mississippi  Reports,  Chan- 
cery. 

Fry  Spec.  Pert    Fry  on  Specific  Performance. 

G.  and  J.    Glyn  and  Jameson's  Bankruptcy  Reports. 
Gal.  and  Dav.    Gale  and  Davison's  Reports.  K.  B. 
Gal  and  W.  Eas.    Gale  and  W^heatlev  on  Easements. 
Gall,  or  GallU     Galllson's  Reports,  1st  Circuit,  U.S. 
Geo.  or  Ga.    Geonria  Reports. 

Geo.  Dec.    Georgia  Deci>ions. 

Glf.    Glffard's  Reports,  Chancery. 

Gilb.  C.  P.    Gilbert's  Common  Pleas. 

Gilb.  K.  B.    Gilbert's  King's  Bench. 

Gilb.  Ch.    Gilbert's  Chancery  Reports. 

Gilb.  Rem.    Gilbert  on  Remainders. 

Gilb.  Us.    Gilbert  on  Uses. 

Gill.    Gill's  Reports,  Md. 

Gill  and  J.  or  G.  and  J.    Gill  and  Johnsoni  Re- 

p«irts.  Md. 
Gilm.    Gilmnn's  Reports,  HI. 
Gilmer.    Gilmer's  Reports.  Va. 
Gilpin.    Gilpin's  Ucports.  U.  S.  DIst.  Penn. 
GlauT.    Glanvlllo  de  I^glbus. 
%>db.    Godbolt's  Reports,  K.  B. 


Golds.    Golde.«l>or6ngh's  Reports,  K.  B. 

Gould  PI.    Gould  on  Pleadmg. 

Gow  N.  P.  C.    Gow's  .Nisi  Prius  Cases. 

Grant  Corp.    Grant  on  Corporations. 

Grant.    Grant's  Penn.  Reports. 

Grat.    Grattan  s  Reports,  Va. 

Gray.    Grav's  Reports,  Mass 

Green,  N.  J.    Green's  Reports.  N.  J. 

Green  Ch.    Green's  Chancery  ReportSi  Tf.  J, 

Greene,  Iowa,    Greeuc'3  Iowa  Reports. 

Greenl.    Greenleaf's  Reports.  Me. 

Greeul.  Rv.    Greenleafon  Evidence. 

Gro.  de  J.  B.    Grotins  de  Juits  Belli. 

H:  Bl.    Henry  Blackstone's  Reports. 

H.  and  C.    Hurlstone  and  Coltman's  Reports,  Exch. 

H.  and  G.  or  Har.  and  G.    Harris  and  Gill's  Re- 
ports, Md. 

H.  and  J.  or  Har.  and  J.    Harris  and  Johnson's 
lieporta,  Md. 

H.  and  McH.    Harris  atid  McHenry's  Reports.  M.h 

H  and  N.    Hurlstone  and  Norman's  Reports.  Exch. 

H.  P.  C.  or  Hale  P.  C.    Hale's  Picas  of  the  Crown. 

H.  T.  or  Hil.  T.    Hilarv  Tenn. 

H.  and  Tw.    Hall  and  twoll's  Chancery  Reports. 

Hag.  Ec.  or  Hagg.  Haggard'K  Ecclesiastical  Reports. 

Hag.  Coo.    Ha:;gartrs  Consistory  Reports. 

Ilaif.  Adm.    Hagganl's  Admiralty  Reports. 

Hal.  Int.  L.    HalTcck's  International  Law. 

Hale  C.  L.    Hale's  Common  Law. 

Hale  P.  C.    Hale's  Pleas  of  the  Crown. 

HaU.    Hall's  Reports,  .\.  Y. 

Halst.    Hal  stead's  Reports,  N.  J. 

Hal9t.  Ch.  Ifalstcad's  Chancery  Reports,  N.  J. 

Hardin.    Hardin's  Reports,  Ky. 

Hardr.  or  Hai*d.    Hardres's  Reports,  Exch. 

Hare     Hare's  Reports,  Chancery^ 

Harg.  St.  Tr.    Hargrave's  State  Trials. 

Harper.    Harper's  Reports,  S.  C. 

Harr.    Harrington's  Kt'ports,  Del. 

Harr.  Ch.    Harrington's  Chancery  Rrporto,  Mich. 

Harr.  N.  J     Harrison's  Reports.  >I.  J 

Hawk.  P.  C.    Hawkins's  Pleas  of  the  Crown. 

Hawks,    flawks's  Reports.  N.  C. 

Hayw.    Haywood's  Reports,  T^.  C.  and  Tenn. 

Head.    Head's  Reptirts,  Tenn. 

Heard  L.  and  S     Heard  on  Libel  and  .Slandei. 

Hem.  and  M.    Hemnilnj?  and  Miller,  Chancery 

Hen.  and  Mumf.    Hcnning  and  Mumford's  Reports, 
Va. 

Het.    Hetlev's  Reports.  C  P. 

ITIll.    Hill's  Reports,  N.  Y. 

Hill  8.  C.    Hill's  South  Carolina  Reports. 

Hill  Ch.    Hill's  Chancerv  Reports.  S.  C. 

Hill.  Mort.    Hilliard  on  Mortgages. 

Hill.  Sales.    Hilliard  on  Sales. 

Hill.  Torts.    Hilliard  on  Torts. 

H  ill  Trust.    Hill  on  Trustees. 

Hilt    Hilton's  Reports.  N.  Y. 

Hob.    Hobart's  Roports.  K.  B. 

HoflT.    HolTman's  Cnancerv  Reports,  V,  T. 

Hoir.  Ch.  Pr.    Hoffman's  Chancery  Practice. 

Holt.    Holt's  Report*,  K.  B. 

Holt  N  P.    Holt's  Nisi  Prlns  Reports. 

Hopk.    Hopkln's  Reports.  N.  Y.  Ch. 

Hon.  L.  Cas.    House  of  Lords  Cases. 

Hov.  Suppl.    Hovcmden's  Supplement  to  Vesey,  Jr. 

How.    Howard's  Reports,  U.  S. 

How.  Miss.    Howard's  Mis  isslppi  Reports. 

How.  Pr.    Howanl's  Practice  Cases  N.  Y. 

How.  St.  Tr.    Howell's  State  Trials. 

Hughes.    Hughes's  Reports,  Ky. 

Hnmph.    Humphrey's  Reports,  Tenn. 

Hum  H.  C.    Hurti  on  Habeas  Corpus. 

Hut.    Hntton's  Reports,  C.  P. 

m.    Illinois  Rei)orts. 

Imp.  K.  B.    Impey's  Practice,  K.  B 

Imp.  C.  P.    Impey's  Practice,  C.  P. 
.  Imp.  8h.    Impey's  SherliT. 
i  Imp.  Pi.    Impey's  Pleader. 

Inn.    Indiana  Reports. 

1.  8,  Inst.    (1,8.)  Coke's  Institutes.    , 

Inst.  1,  S,  8,    Justinian's  Institutes,  lib.  1,  lit.  t, 

sec.  8. 
'  Iowa.    Iowa  Reports. 

J.  and  W.  OT  Jnc.  and  W.    Jacob  and  Walker^s*  He- 
ports.  Chancer}-. 
;  Jao.    The  reign  of  King  James. 

Jac.  or  Jacob.    Jacob's  Reports.  Chancery. 

Jac.  L.  D.    Jacob's  Law  Dictionary. 

James.   Const.   Con.    Jameson   on    Oonstiditlonsl 
Conyentions. 
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Jeff.   JefferaoD*^  tlepotis,  Vn. 

Job.  £q.    Jeremy's  Eqnity  JurisdictlOB. 

Jenk.    Jenkins's  Reports,  Exch. 

Johns.    Johnson's  lieports,  N.  T. 

Johns.  Ch.    Johnson's  Chancerr  Reports,  N.  T. 

Johns.  Cas.    Johnson's  Cases,  N.  T. 

Johns.   Ch.   Sn^.     Johnson's  Chancenr  Bepotls. 

English. 
Johns.  And  H.    Johnson  and  Hemlng^  Beporti, 

English  Chancexy. 
Jones  L.    Jones's  Law  Reports,  K.  C. 
Jones  Eg.    Jones's  Eqn.'f}'  Reports,  N.  G. 
Jones.  T.    Sir  T.  Jones'f  Reports.  K.  B. 
Jones,  W.    Sir  W.  Joneo'a  Reports,  K.  B. 
Jnr.    The  Jnrist. 
Jiir.  N  S.    Jnrist.    Xew  Series. 
Jnst.  Inst.    Jiistinian'8  Inslitutee. 
Kay.    Kay's  Reports.    Chancery. 
Kay  and  J.    Kay  and  Johnson's  Reports,  Chancery. 
Reb.    Keble's  RcportH,  K.  B. 
Keen.    Keen's  Rejiorts.  Rolls  Court. 
Keihv.  or  Keil.    Keilway's  Reports.  K.  B 
Kel.    Sir  John  Kelynge's  Repoi-t^,  K.  B. 
Kelly.    Kelly's  Reports,  Ga. 
Rent.     Kent's  Commentaries  on  the  Laws  of  the 

UnlU'd  States. 
Kern.    Kern  an 's  Reports  (10-14  K.  Y.J 
Kirby.    Kirby's  Reports,  Conn. 
L.  J.  R.    Law  Journal  Itenorts. 
La.    line's  Reports,  Excneqner. 
La.  An.    Lonislana  Annual  Reports. 
Lat.    Latch's  Reports,  K.  B. 
Law  Juris.     Law  on  Jurisdiction  of  tfat  0«)ited 

States  Courts. 
1A-  Ken.    Kenyon'h  Reports,  K.  B. 
L«l.  Raym.    I»i-d  Raymonrl's  Reports,  &.  B. 
Leach.    Leach's  Crown  Law. 
Lead.  Cas.  Eq.    I^jiding  Cases  in  Equity. 
Lee.    Lee's  Consistory  Reports. 
Leigh.    Thigh's  Report".  Va. 
Leon.    Lconnrd's  Reporto.  K.  B. 
Lev.    Levinz's  Reports  K.  B. 
Lew.  C.  C.    f-ewin's  Crown  Cases. 
Lew.  Tr.    Lewin  on  Trusts  and  Trnstces. 
Le       " 
Li 


Ley.    Ley's  iteports.  K.  B. 

Lift.    Liftteirs  Reports.  Ky. 

Ljtt.  Bel.  Cas.    LittclPs  .Select  Cases,  Ky. 


Liltteirs  Reports.  Ky.  or  Littleton. 


Lind.  Tart.    Lindley  on  Partnership. 
Lofil.    Lofft's  ReporU,  K.  B. 
LnlKJ  Eq.  V).    Lnue's  Eqnity  Pleading. 
Lush.    Lushiiigton's  Admiralty  Reports. 
Lut.    Lntwych'8  Reports.  C.  P. 
M.  D.  and  D.    Montague,  Deacon  and  DeGex's  Re- 
ports. Bankruptcy. 
M.  and  McA.    Montague  and  McArthnr's  Reports. 


M.  and  Ayr.  K.    Montague  and  Ayrton's  Reports, 

Bankruptcy. 
M.  and  S.  or  Alau.  and  8.    Haule  and  Sotwyn's  Re- 
ports. K.  a 
M.  and  W.  or  Mee.  and  W.    Meeson  and  Wellsby's 

Reports.  Ex. 
BIcCle.    McCleland's  Reports.  Ex. 
MeCle.  and  Yo.    McCIeland  and  Younge's  Reports, 

Kx. 
ttcLenfi.    Mc$Lean*s  Reports,  XT.  S. 
Mac.  and  G.    Macnaghten  and  Gordonls  Reports, 

Chancery. 
Mack.  R.  L.    Mackenzie's  Roman  Law. 
Mac],   and   R.     Maclean   and  Robinson's  Scotch 

Appeals. 
Macn.  H.  L.  C.    Macqueen's  Scotch  Appeal  Cases. 
Madd.    Maddock's  Reports,  Chanc«ery. 
Madd.  Ch.    Maddock's  Chancery  Practice. 
Man.  and  G.    Manning  and  Granger's  Reports.  C.P. 
Man.  and  R.    Manniitg  and  Ryland's  Reports,  K.B. 
Manw.    Manwood's  Forest  Ijiws.. 
Mar.    March's  Reports,  R.  B. 
Marsh.    Mai-shalPs  Reports,  C.  P. 
Manth.  tn.    Marshall  on  Insurance. 
Mart.  y.  C.    Martin's  Reports.  N.  C. 
Mart.  La.    Martin's  Kep^vrts,  La. 
Mart,  and  Yerg      Martin  and  Terger's  Reports, 

Tenn. 
Mas.    Mason's  Reports,  1st  Cfrcult,  U.  8. 
Mass.    Massachnsetts  Reports. 
Man.  and  Pol.  Sb.    Maude  and  Pollook'a  Law  of 

Shipping. 
Md.    Maryland  Reports, 
nd.  Ch.   Marvtaiid  Chancery  Repoiii. 
Me.    Maine  Reports. 


Meigs.    BIcIffS's  Reports.  Tenn. 

Mer.  or  Blerlv.    Meiix  ale's  Reports  Chaneety. 

Met.  Con.    Metcallon  Contracta. 

Met.  or  Mete.    Metcalf  *s  Reports,  Masfc 

Met.  Ky.    Metcall's Reports,  Ky. 

Mich.    Michigan  Reports. 

Mich.  T.    Midiaclmas  Term. 

Miles.    Miles's  Repoi'ta.  Pa. 

Minn.    Minnesota  Reports. 

Mis.  or  Mo.  Miseonri  Reports. 

Miss.    Mississippi  Reports. 

MitCorMitr.  PI.    Mliford'a  Pleadings. 

Mo.    Missouri  Reports. 

Mod.    Modern  U(«K>rts.  K.  B. 

Moore.    Moore's  Reports.  K.  B. 

Mont.  B.  C.    Montaigne  s  Bankruptcy  Caeea. 

Mont,  and  B.  Montague  and  Bligh's  Reports,  Bank- 
ruptcy. 

Mont,  and  Chit.  Montague  and  Chitty's  Reports, 
Baiikrujitcy. 

Montcsq.    M on tesqieii.  J?S|irft  <{eXoiJs» 

Moo.  C.  C.    Moody's  Crown  Cases. 

Moo.  and  M.  or  M.  and  M.  Moody  and  Malkin'! 
Repoits,  N.  P. 

Moo.  and  R.  or  M.  and  R.  Moody  and  Robloson*t 
Reports,  N.  P. 

Moo.  J.  B.    J.  B.  Moore's  Reports,  C.  P. 

Moo.  and  P.    Moore  and  Pn>  ne's  Reports.  C.  P. 

Moo.  and  S.    Moore  and  Sci^tt's  Reports.  C.  P. 

Moore  C.  P.    Moru-e's  Common  Pleas  Reporta. 

Morris.    Morris's  In w a  Re}roits. 

Mos.    Moseley's  Reporte,  Chancery. 

Munf.    Muiifoni's  Reports,  Va. 

Mnrph.    Blnrijhy's  Reports,  N.  C. 

Myl.  and  Cr.    M}  Ine  and  Craig's  Reports,  Chancery. 

Myl.  and  K.  Mylne  and  Kcene's  Reports,  Chancery. 

N.  Benl.    Sew  Renloe.  K.  B.  Reports. 

N.  Chip.    N.  Chipman'8  Reports,  Vt. 

N.  H.    New  Hampshire  Reports. 

N.  J.    New  Jersey  Reports. 

N.  S.    New  Series. 

N.  Y.    New  York  Reports. 

Neb.    Nebraska  Reports. 

Nels.    Nelson's  Reiioris.  Chancery. 

N.  and  McC,    Nott  and  McCord's  Reports. 

Nev.  and  M.    Neville  and  Manning's  RejmrtB,  K.  B 

Ner.  and  P.    Neville  and  Perry's  Reports.  K.  B. 

Newb.    Newberi7's  Admiralty  Reports.  U.  8. 

North.    Northington's  Reports,  by  Eden,  Chancery. 

Noy.    Noy's  Reports.  K.  B. 

Nov  Max.    Noy'8  Maxims. 

O.  Benl.    Old  Benloe.  C.  P. 

Ohio.    Ohio  Reports. 

Ohio  N.  S.  or  Ohio  St.    Ohio  Reports  New  Series. 

Olcott.    Olcott's  Repoi-ts.  Dist.  of  N.  Y. 

Off.  Br.    Officinal  Brevium. 

Op.  Att.-Cien.  Official  Opinions  of  Attorney-Gen* 
oral  of  U.  S. 

Ord.  Med.  Juris.  Ordronanx's  Medical  Jurispru- 
dence. 

Orl.  Bridgman.    Orlando  Bridgman's  Reports,  C.  P. 

Overt    Overton's  Reports.  Tenn. 

0\v.    Owen's  Reports,  K.  B. 

P.  C.    Pleas  of  the  Crown. 

P.  and  I),  or  Per.  and  Dav.  Perry  and  I>avlson*ft 
Reports,  K.  B. 

P.  Wms.    Peere  Williams's  Reports,  Chancery. 

Paige.    Paige's  Reports,  N.  Y.,  Chancery. 

Paine.    Paine's  Reports,  U.  S.,  2d  Circuit 

Pal.  or  Pal^i.    Palmer's  Reports,  K.  B. 

Pal.  Ag.    Paley  on  Agency. 

Par.  or  Park.    Parker's  Reports,  Exchequer. 

Park  Ins.    Park  on  Insurance. 

Park.  Cr.    Parker's  Criminal  Reports,  N.  Y. 

Pai-s.  Con.    Parsons  on  Contracts. 

Pars.  Mer.  L.    Parsons  on  Mercantile  Law. 

Pal's.  Mar.  L.    Parsons  on  Maritime  Ijiw. 

Pars  N.  and  B.  Parsons  on  Bills  of  fiircbange  and 
Proniissorv  Notes. 

Pat  and  H.    I'atton  and  Heath's  Reports.  ▼». 

Pea.  N.  P.  C.    Peak's  Nlai  l*rius  Cases. 

Peck.    Peck's  Reports.  Tenn. 

Penn.    Pennsylvania  Reports. 

Penn.  St    Pennsylvania  State  Reports. 

Penn.  N.  J.    Pennington's  New  Jersey  Reports. 

Pet    Peters'8  Reports,  CJ.  S. 

Pet  C.  C.    Peters's  Circuit  Conrt  Reports. 

Phil.    Phillips's  Report?,  Chancery. 

Phil,  and  M.  or  P.  and  M.  The  reign  of  PbUUp  and 
Mary. 

Ph.  £v.  or  Phil.  Et.    PhinipB^EridaMiL 
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Phil.  Itis.    Phillips  on  Insarance. 

Phill.  Int.  L.    Philliraore  on  International  Law. 

I'hiiUm.  or  PhiU.  Ec.    PliiUimora'8  Reports,  £ocle- 

8ia.stical. 
Pick.    Pickering's  Reports,  Mass. 
Plowd.    Plowden's  Koports.  K.  B. 
Pol.    Poliexfbn's  Reports,  K.  B. 
Pol.  L.  N.    Poison's l^w  of  Nations. 
Poph.    Popham's  Retiorts.  K.  B. 
Port.  Ala.  or  Port.    Porter's  Alabama  Reports. 
Poth.  Ob.    Pothier  on  Obligations. 
Poth.  Part.    Pothier  on  Partnership. 
Pr.  Ch     Precedents  in  Clianceiy.  (Finch.) 
Pres.  Conv.    Preston's  Conveyancing. 
J*res.  bst.    Preston's  KsUites. 
Pres.  Shep.  T.    Shepp^ird's  Touchstone,  by  Preston. 
Price  or  Pr.    Price's  Rcnorts,  Excheqticr. 
Q.  B.    Adolphns  and  Ellis's  Reports.  New  Series. 
Q.  B.  Upp.    C.    Qacen's  Bench  Reports,    Upper 

Canada. 
R.  I.    Rhode  Island  Reports. 
Rand.    Uandolph's  Reports,  Ya. 
Rawle.    Rawle^s  Reports.  Pa. 
Rawle  Cov.    Kawle  on  Covenants  for  Title. 
Ray.  T.    Sir  Thos.  Raymond's  Reports,  K.  B. 
Ray  Med.  Jur.  Ins.    Ray's  Medical  Jurisprudence 

of  insanity. 
Redf.  Ex.    Redfleld  on  Executors  and  Administra- 
tors. 
Redf.  Itailw.    Redfleld  on  Railways. 
Redd  Snr.    Redfleld's  Surrogate  Reports,  N.  Y. 
Beat  Wills.    Redfle!d  on  Wills. 
Roev.  Hist.  E.  L.    Reeves's  History  of  English  Law. 
Reeve  Dom.  Rel.    Reeve's  Domestic  Relations. 
Reg.  Brev.    Register  of  Writs. 
Rep.    Coke's  Reports. 

Ro)).  Con.  Ct.    Reports  of  Constitutional  Court,  S.  C. 
Rep.  Temp.  Finch.    Finch's  Reports,  Chancery. 
Rice.    Rice's  Reports.  8.  C. 
Rich.    Richardson's  Reports,  S.  C. 
Rich.  £q.    Richardson's  Eqiiity  Reports,  S.  C 
Riley.    Riley's  Reports.  S.  C. 
Rob.  Adm.    Robinson's  Reports.  Admiralty.  (See 

"  C.  Rob.  Adm.»'  and  "W.  Rob.  Adm  ") 
Rob.  A  p.    Robertson's  Reports  of  Appeals. 
Rob.  Ecc.    Robertson's  Ecclesiastical  Reports. 
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INTRODUCTION. 


OF  THE  STUDY,  NATURE  AND  EXTENT  OF  THE  LAWS  OF  ENGLAND. 


SECTION  1. 
ON  THE  STUDY  OF  THE  LAW.* 


\ 


Mk.  Vice-Chancellor  and  Gentlemen  of  the  Universitt: 

The  general  expectation  of  so  numerous  and  respectable  an  audience,  the 
novelty,  and  (I  may  add)  the  importance  of  the  duty  required  from  this  chair, 
must  unavoidably  be  productive  of  great  diffidence  and  apprehensions  in  him 
who  has  the  honour  to  be  placed  in  it.  He  must  be  sensible  how  much  will 
depend  upon  his  conduct  in  the  infancy  of  a  study,  which  is  now  first  adopted 
by  public  academical  authority,  which  has  generally  been  reputed  (however 
unjustly)  of  a  dry  and  unfruitful  nature,  and  of  which  the  theoretical,  elemen- 
tary parts  have  nitherto  received  a  very  moderate  share  of  cultivation.  He 
cannot  but  reflect,  that,  if  either  his  plan  of  instruction  be  cnide  and  injudicious, 
or  the  execution  of  it  lame  and  superficial,  it  will  cast  a  damp  upon  the  further 

Srogress  of  this  most  useful  and  most  rational  branch  of  learning,  and  may 
efeat  for  a  time  the  *public-8pirited  design  of  our  wise  and  munificent  r  ^ai 
benefactor.  And  this  he  must  more  especially  dread,  when  he  feels  by  ^  J 
experience  how  unequal  his  abilities  are  (unassisted  by  preceding  examples)  to 
complete,  in  the  manner  he  could  wish,  so  extensive  and  arduous  a  task ;  since 
he  freely  confesses  that  his  former  more  private  attempts  have  fallen  very  short 
of  his  own  ideas  of  perfection.  And  yet  the  candour  he  has  already  experienced, 
and  this  last  transcendent  mark  of  regard,  his  present  nomination  by  the  free 
and  unanimous  suffrage  of  a  great  and  learned  university  (an  honour  to  be  ever 
remembered  with  the  deepest  and  most  affectionate  gratitude),  these  testimonies 
of  your  public  judgment  must  entirely  supersede  his  own,  and  forbid  him  to 
believe  himself  totally  insufficient  for  the  labour  at  least  of  this  employment. 
One  thing  he  will  venture  to  hope  for — and  it  certainly  shall  be  his  constant 
aim — by  diligence  and  attention,  to  atone  for  his  other  defects :  esteeming  that 
the  best  return  which  he  can  possibly  make  for  your  favourable  opinion  of  his 
capacity  will  be  his  unwearied  endeavours  in  some  little  degree  to  deserve  it. 

The  science  thus  committed  to  his  charge,  to  be  cultivated,  methodized  and 
explained,  in  a  course  of  academical  lectures,  is  that  of  the  laws  and  constitution 
of  our  own  coiintry — a  species  of  knowledge  in  which  the  gentlemen  of  Eng- 
land have  been  more  remarkably  deficient  than  those  of  all  Europe  besides.  In 
most  of  the  nations  on  the  continent,  where  the  civil  or  imperial  law,  under 
different  modifications,  is  closely  interwoven  with  the  municipal  laws  of  the 
land,  no  gentleman,  or  at  least  no  scholar,  thinks  his  education  is  completed  till 
he  has  attended  a  course  or  two  of  lectures,  both  upon  the  Institutes  of  Justinian 
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and  the  local  constitutions  of  his  native  soil,  under  the  very  eminent  professors 
that  abound  in  their  several  universities.  And  in  the  northern  parts  of  our 
own  island,  where  also  the  municipal  laws  are  frequently  connected  with  the 
civil,  it  is  difficult  to  meet  with  a  person  of  liberal  education,  who  is  destitute 
of  a  competent  knowledge  in  that  science  which  is  to  be  the  guardian  of  tho 
natural  rights  and  the  rule  of  his  civil  conduct. 

^^  ^-1  *Nor  have  the  imperial  laws  been  totally  neglected  even  in  the  English 
t  J  nation.  A  general  acquaintance  with  their  decisions  has  ever  been  deserv- 
edly considered  as  no  small  accomplishment  of  a  gentleman ;  and  a  fashion  has 
prevailed,  especially  of  late,  to  transport  the  growing  hopes  of  this  island  to 
foreign  universities,  in  Switzerland,  Germany  and  HoUand ;  which,  tho'igh  infi- 
nitely inferior  to  our  own  in  every  other  consideration,  have  been  looked  upon 
as  better  nurseries  of  the  civil,  or  (which  is  nearly  the  same)  of  their  own  muni- 
cipal law.  In  the  mean  time,  it  has  been  the  peculiar  lot  of  our  admirable 
system  of  laws  to  be  neglected,  and  even  unknown,  by  all  but  one  practical 
profession ;  though  built  upon  the  soundest  foundations,  and  approved  by  the 
experience  of  ages. 

Far  be  it  from  me  to  derogate  from  the  study  of  the  civil  law,  considered 
([apart  from  any  abiding  authority)  as  a  collection  of  written  reason.  No  man 
is  more  thoroughly  persuaded  of  the  general  excellence  of  its  rules  and  the  usual 
equity  of  its  decisions,  nor  is  better  convinced  of  its  use  as  well  as  ornament  to 
the  scholar,  the  divine,  the  statesman,  and  even  the  common  lawyer.  But  we 
must  not  carry  our  veneration  so  far  as  to  sacrifice  our  Alfred  and  Edward  to 
the  names  of  Theodosius  and  Justinian ;  we  must  not  prefer  the  edict  of  the 
praetor,  or  the  rescript  of  the  Roman  emperor,  to  our  own  immemorial  customs, 
or  the  sanctions  of  an  English  parliament ;  unless  we  can  also  prefer  the  des- 
potic monarchy  of  Rome  and  Byzantium,  for  whose  meridians  the  former  were 
calculated,  to  the  free  constitution  of  Britain,  which  the  latter  are  adapted  to 
perpetuate. 

Without  detracting,  therefore,  from  the  real  merits  which  abound  in  the 
imperial  law,  I  hope  I  may  have  leave  to  assert,  that  if  an  Englishman  must  be 
ignorant  of  either  the  one  or  the  other,  he  had  better  be  a  stranger  to  the 
Roman  than  the  English  institutions.  For  I  think  it  an  undeniable  position, 
r*6"i  that  a  competent  knowledge  of  the  laws  of  that  society  *in  which 
L  J  we  live,  is  the  proper  accomplishment  of  every  gentleman  and  scholar ; 
a  highly  useful,  I  had  almost  said  essential,  part  of  liberal  and  p6lite  education. 
And  in  this  I  am  warmnted  by  the  example  of  ancient  Rome ;  where,  as  Cicero 
informs  us,  (a)  the  very  boys  were  obliged  to  learn  the  twelve  tables  by  heart,  as 
a  carmen  necessarium  or  indispensable  lesson,  to  imprint  on  their  tenJler  minds 
an  early  knowledge  of  the  laws  and  constitution  of  their  country. 

But,  as  the  long  and  universal  neglect  of  this  study  with  us  in  England 
seems  in  some  degree  to  call  in  question  the  truth  of  this  evident  position,  it 
shall  therefore  be  the  business  of  this  introductory  discourse,  in  the  first  place 
to  demonstrate  the  utility  of  some  general  acquaintance  with  the  municipal  law 
of  the  land,  by  pointing  out  its  particular  uses  in  all  considerable  situations  of 
life.  Some  conjectures  will  then  be  offered  with  regard  to  the  causes  of  neglect- 
ing this  useful  study,  to  which  will  be  subjoined  a  few  reflections  on  the  peculiar 
propriety  of  reviving  it  in  our  own  universities. 

And,  first,  to  demonstrate  the  utility  of  some  acquaintance  with  the  laws  of 
the  land,  let  us  only  reflect  a  moment  on  the  singular  frame  and  polity  of  that 
land  which  is  governed  by  this  system  of  laws ;  a  land,  perhaps  the  only  one  in 
the  universe,  m  which  political  or  civil  liberty  is  the  very  end  and  scope  of 
the  constitution,  (b)  This  liberty,  rightly  understood,  consists  in  the  power  (1) 
of  doing  whatever  the  laws  permit;  (c)  which  is  only  to  be  effected  by  a  general 

(aj  De  Legff.  2.  23.  (h)  Montesq.  Enp.  L.  1. 11  e.  S. 

(c)  Faculiat  ^fut,  quod  cuique  facere  libel  nisi  quid  H,  out  jure  proMbeiur.    Inst.  1.  8. 1. 

(1)  For  Mr.  Chrigtiiui's  view  of  this  definition  of  liberty,  see  note,  post,  126. 
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conformity  of  all  orders  and  degrees  to  those  equitable  rules  of  action  by  which 
the  meanest  individual  is  protected  from  the  insults  and  oppression  of  the 
greatest  As,  therefore,  every  subject  is  interested  in  the  preservation  of  the 
laws,  it  is  incumbent  upon  every  man  to  be  acquainted  with  those  at  least  with 
which  he  is  immediately  concerned;  lest  he  incur  the  censure,  as  well  as 
inconvenience,  of  living  in  society  without  knowing  the  obligations  which 
it  lays  him  under.  And  thus  much  may  suffice  for  *persons  of  infe-  r  ♦«  -i 
rior  condition,  who  have  neither  time  nor  capacity  to  enlarge  their  views  »■  ^ 
beyond  that  contracted  sphere  in  which  they  are  appointed  to  move.  But 
those,  on  whom  nature  and  fortune  have  bestowed  more  abilities  and  greater 
leisure,  cannot  be  so  easily  excused.  These  advantages  are  given  them,  not  for 
the  benefit  of  themselves  only,  but  also  of  the  public :  and  yet  they  cannot,  in 
any  §cene  of  life,  discharge  properly  their  duty  either  to  the  public  or  them- 
selves, without  some  degree  of  knowledge  in  the  laws.  To  evince  this  the  more 
clearly,  it  may  not  be  amiss  to  descend  to  a  few  particulars. 

Let  us  therefore  begin  with  our  gentlemen  of  independent  estates  and  fortune, 
the  most  useful  as  well  as  considerable  body  of  men  in  the  nation ;  whom  even 
to  suppose  ignorant  in  this  branch  of  learning  is  treated  by  Mr.  Locke  (d)  as  a 
strange  absurdity.  It  is  their  landed  property,  with  its  long  and  voluminous 
train  of  descents  and  conveyances,  settlements,  entiuls,  and  incumbrances,  th.nt 
forms  the  most  intricate  and  most  extensive  object  of  legal  knowlege.  The 
thorough  comprehension  of  these,  in  all  their  minute  distinctions,  is  perhaps 
too  laborious  a  task  for  any  but  a  lawyer  by  profession ;  yet  still  the  under- 
standing of  a  few  leading  principles,  relating  to  estates  and  conveyancing,  may 
form  some  check  and  guard  upon  a  gentleman's  inferior  agents,  and  preserve 
him  at  least  from  very  gi'oss  and  notorious  imposition. 

Again,  the  policy  of  all  laws  has  made  some  forms  necessary  in  the  wording 
of  last  wills  and  testaments,  and  more  with  regard  to  their  attestation.  An 
ignorance  in  these  must  always  be  of  dangerous  cpnsequence  to  such  as,  by 
choice  or  necessity,  compile  their  own  testaments  without  any  technical  assist- 
ance. Those  who  have  attended  the  courts  of  justice  are  the  best  witnesses  of 
the  confusion  and  distresses  that  are  hereby  occasioned  in  families,  and  of 
the  difficulties  *  that  arise  in  discerning  the  true  meaning  of  the  testator,  or, 
sometimes,  in  discovering  any  meaning  at  all ;  so  that  in  the  end,  his  estate 
♦may  often  be  vested  quite  contrary  to  these  his  enigmatical  intentions,  r  ♦©  -i 
because,  perhaps,  he  has  omitted  one  or  two  formal  words,  which  are  neces-  ^  -" 
sary  to  ascertain  the  sense  with  indisputable  legal  precision,  or  has  executed  his 
will  in  the  presence  of  fewer  witnesses  than  the  law  requires. 

But,  to  proceed  from  private  concerns  to  those  of  a  more  public  consideration. 
All  gentlemen  of  fortune  are,  in  consequence  of  their  property,  liable  to  be 
called  upon  to  establish  the  rights,  to  estimate  the  injuries,  to  weigh  the  accu- 
sations, and  sometimes  to  dispose  of  the  lives,  of  their  fellow-subjects,  by  serving 
upon  juries,  In  this  situation  they  have  frequently  a  right  to  decide,  and  that 
upon  their  oaths,  questions  of  nice  importance,  in  the  solution  of  which  some 
legid  kill  is  requisite ;  especially  where  the  law  and  the  fact,  as  it  often  happens, 
are  intimately  blended  together.  And  the  general  incapacity,  even  of  our  best 
iuries,  to  do  this  with  any  tolerable  propriety,  has  greatly  debased  their  author- 
ity; and  has  unavoidably  thrown  more  power  into  the  hands  of  the  judges,  to 
direct,  control,  and  even  reverse  their  verdicts,  than  perhaps  the  constitution 
intended. 

But  it  is  not  as  a  juror,  only,  that  the  English  gentleman  is  called  upon  to 
determine  questions  of  right,  and  distribute  justice  to  his  fellow-subjects :  it  is 
principally  with  this  order  of  men  that  the  commission  of  the  peace  is  filled* 
Ajid  here  a  very  ample  field  is  opened  for  a  gentleman  to  exert  his  talents,  by 
maintaining  good  order  in  his  neighborhood ;  by  punishing  the  dissolute  and 
idle ;  by  protecting  the  peaceable  and  industrious ;  and,  above  all,  by  healing 
petty  differences,  and  preventing  vexatious  prosecutions.    But,  in  order  to  attain 

(dj  Education,  Soc.  187. 
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these  desirable  ends,  it  is  necessary  that  the  magistrate  should  understand  bis 
business,  and  have  not  only  the  will,  but  the  power  also  (under  which  must 
be  included  the  knowledge),  of  administering  legal  and  efiFectual  justice.  Else, 
when  he  has  mistaken  his  authority,  through  passion,  through  ignorance,  or  ab- 
r  ♦9 1  surdity,  he  will  be  the  object  of  *contempt  from  his  inferiors,  and  of 
^      J   censure  from  those  to  whom  he  is  accountable  for  his  conduct. 

Yet  farther:  most  gentlemen  of  considerable  property,  at  some  period  or 
other  in  their  lives,  are  ambitious  of  representing  their  country  in  parliament ; 
and  those,  who  ai*e  ambitious  of  receiving  so  high  a  trust,  would  also  do  well 
to  i*emeniber  its  nature  and  importance.  They  are  not  thus  honorably  distin- 
guished from  the  rest  of  their  tellow-subjects,  merely  that  they  may  privilege 
their  persons,  their  estates,  or  their  domestics ;  that  they  may  list  under  party 
banners;  may  grant  or  withhold  supplies;  may  vote  with  or  vote  against  a 
popular  or  unpopular  administration ;  but  upon  considerations  far  more  inter- 
esting and  important.  They  are  the  guardians  of  the  English  constitution; 
the  makers,  repealers,  and  interpreters  of  the  English  law ;  delegated  to  watch, 
^  to  check,  and  to  avert  every  dangerous  innovation,  to  propose,  to  adopt,  and  to 

cherish  any  solid  and  well-weighed  improvement ;  bound  by  every  tie  of  nature, 
of  honor,  and  of  religion,  to  transmit  that  constitution  and  those  laws  to 
their  posterity,  amended  if  possible,  at  least  without  any  derogation.  And  how 
unbecoming  must  it  appear  in  a  member  of  the  legislature  to  vote  for  a  new 
law,  who  is  utterly  i^orant  of  the  old !  what  kind  of  interpretation  can  he  be 
enabled  to  give,  who  is  a  stranger  to  the  text  upon  which  he  comments ! 

Indeed,  it  is  perfectly  amazing  that  there  should  be  no  other  state  of  life>  no 
other  occupation,  art,  or  science,  in  which  some  method  of  instruction  is  not 
looked  upon  as  requisite,  except  only  the  science  of  legislation,  the  noblest  and 
most  difficult  of  any.  Apprenticeships  are  held  necessary  to  almost  every  art, 
commercial  or  mechanical:  a  long  course  of  reading  and  study  must  form  the 
divine,  the  physician,  and  the  practical  professor  of  the  laws :  but  every  man  of 
superior  fortune  thinks  himself  born  a  legislator.  Yet  Tully  was  of  a  differ- 
r*10l  ®^^  opinion.  "It  is  *necessary,*' says  he,  (e)  "for  a  senator  to  be  thor- 
L  J  oughly  axjquainted  with  the  constitution;  and  this,"  he  declares,  "is  a 
knowledge  of  the  most  extensive  nature ;  a  matter  of  science,  of  diligence,  of 
reflection ;  without  which  no  senator  can  possibly  be  fit  for  his  office." 

The  michiefs  that  have  arisen  to  the  public  from  inconsiderate  alterations  in 
our  laws,  are  too  obvious  to  be  called  in  question;  and  how  far  they  have  been 
owing  to  the  defective  education  of  our  senators,  is  a  point  well  worthy  the 
public  attention.  The  common  law  of  England  has  fared  like  other  venerable 
edifices  of  antiquity,  which  rash  and  inexperienced  workmen  have  ventured  to 
new-dress  and  refine,  with  all  the  rage  of  modern  improvement.  Hence, 
frequently  its  symmetry  has  been  destroyed,  its  proportions  distorted,  and  its 
majestic  simplicity  exchanged  for  specious  embellishments  and  fantastic  novel- 
ties. For,  to  say  the  truth,  almost  all  the  perplexed  questions,  almost  all  the 
niceties,  intricacies,  and  delays  (which  have  sometimes  disgraced  the  English 
as  well  as  other  courts  of  justice),  owe  their  original  not  to  the  common  law 
itself,  but  to  innovations  that  have  been  made  in  it  by  acts  of  parliament, 
"overladen  (^as  Sir  Edward  Coke  expresses  it)  (/)  with  provisoes  and  addition}:^ 
and  many  times  on  a  sudden  penned  or  corrected  by  men  of  none  or  very  little 
judgment  in  law."  This  great  and  well  experienced  judge  declares,  that  in  all 
his  time  he  hever  knew  two  Questions  made  upon  rights  merely  depending  u]^on 
the  common  law ;  and  warmly  laments  the  confusion  introduced  by  ill-judging 
and  unlearned  legislator.  "But  if,"  he  subjoins  "acts  of  parliament  were 
after  the  old  fashion  penned,  by  such  only  as  perfectly  knew  what  the  common 
law  was  before  the  making  of  any  act  of  parliament  concerning  that  matter,  as 
also  how  far  forth  former  statutes  had  provided  remedy  for  tormer  miFchiefs 
and  defects,  discovered  by  experience;  then  should  very  few  questions  in  law 

fe)  De  L egg.  3. 18.    Est  senatori  nccesgfrHvm  nowe  r^mjnthlican ;  idtrue  late  puUt  :^pmvf  hoc  onwe  sci^tia 
dUigentue.  memoria  est ;  sine  guoparaiut  esse  senator  nullo pacto potest.  f/J  -  l*tp.  I 'i  f>  f. 
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arise,  *an<i  the  learned  should  not  so  often  and  so  much  perplex  their  r«i  1 1 
heatls  to  make  atonement  and  peace,  by  construction  of  law,  between  *-  ^ 
.  insensible  and  disagreemg  words,  sentences,  and  provisoes,  as  they  now  do " 
And  if  this  inconvenience  was  so  heavily  felt  in  the  reign  of  Queen  Elizabeth, 
you  may  judge  how  the  evil  is  increased  in  later  times,  when  the  statute  book 
is  swelled  to  ten  times  a  larger  bulk,  unless  it  should  be  found  that  the  pennera 
of  our  modern  statutes  have  proportionably  better  informed  themselves  in  the 
knowledge  of  the  common  law. 

What  is  said  of  our  gentlemen  in  general,  and  the  propriety  of  their  applica- 
tion to  the  study  of  the  laws  of  their  country,  will  hold  equally  strong  or  still 
stronger  with  regard  to  the  nobility  of  this  realm,  except  only  in  the  article  of 
serving  upon  juries.  But,  instead  of  this,  they  have  several  peculiar  provinces 
of  far  greater  consequence  and  concern ;  being  not  only  by  birth  hereditary 
counselors  of  the  crown,  and  judges  upon  their  honour  of  the  lives  of  their 
brother  peers,  but  also  arbiters  of  the  property  of  all  their  fellow-subjects,  and 
that  in  the  last  resort.  In  this,  their  judicial  capacity,  they  are  bound  to  decide 
the  nicest  and  most  critical  points  of  the  law ;  to  examine  and  correct  such  errors 
as  have  escaped  the  most  experienced  sages  of  the  profession,  the  lord-keeper,  and 
the  judges  of  the  courts  of  Westminster.  Their  sentence  is  final,  decisive,  irrev- 
ocable ;  no  appeal,  no  correction,  not  even  a  review  can  be  had ;  and  to  their 
determination,  whatever  it  be,  the  inferior  courts  of  justice  must  conform ; 
otherwise  the  rule  of  property  would  no  longer  be  uniform  and  steady. 

Should  a  judge  in  the  most  subordinate  iurisdiction  be  deficient  in  the 
knowledge  of  the  law,  it  would  reflect  infinite  contempt  upon  himself,  and 
disgrace  upon  those  who  employ  him.  And  yet  the  consequence  of  his  igno- 
rance is  comparatively  very  trifling  and  small ;  his  judgment  may  be  examined, 
and  his  errors  rectified  by  other  courts.  But  how  much  more  serious  and 
affectinff  is  the  case  of  a  superior  judge,  *if,  without  any  skill  in  the  laws,  r*i  oi 
he  will  boldly  venture  to  decide  a  question  upon  which  the  welfare  and  ^  J 
subsistence  of  whole  families  may  depend ;  where  the  chance  of  his  judging  right 
or  wrong,  is  barely  equal ;  and  where,  if  he  chances  to  judge  wrong,  he  does  an 
injury  of  the  most  alarming  nature,  an  injury  without  possibility  of  redress. 

Yet,  vast  as  this  trust  is,  it  can  nowhere  be  so  properly  reposed,  as  in  the 
noble  hands  where  our  excellent  constitution  has  placed  it ;  and  therefore  placed 
it,  because,  from  the  independence  of  their  fortune  and  the  dignity  of  theii 
station,  they  ai-e  presumed  to  employ  that  leisure,  which  is  the  consequence  of 
both,  in  attaining  a  more  extensive  knowledge  of  the  laws  than  persons  of 
inferior  rank,  and  because  the  founders  of  our  polity  relied  upon  that  delicacy 
of  sentiment  so  peculiar  to  noble  birth ;  which,  as  on  the  one  hand  it  wiU 
prevent  either  interest  or  affection  from  interfering  in  questions  of  right,  so,  on 
the  other,  it  will  bind  a  peer  in  honor,  an  obligation  which  the  law  esteems  equal 
to  another's  oath,  to  be  master  of  those  points  upon  which  it  is  his  birthright  to 
decide,  (2) 

The  Koman  pandects  will  furnish  us  with  a  piece  of  history  not  inapplicable 
to  our  present  purpose.  Servius  Sulpicius,  a  gentleman  of  the  patrician  order, 
and  a  celebrated  orator,  had  occasion  to  take  the  opinion  of  Quintus  Mutius 
Scaevola,  the  then  oracle  of  the  Koman  law ;  but,  for  want  of  some  knowledge 
in  that  science,  could  not  so  much  as  understand  even  the  technical  terms 
which  his  friend  was  obliged  to  make  use  of.  Upon  which,  Mutius  Scaevola 
could  not  forbear  to  upbraid  him  with  this  memorable  reproof:  (^)  "that  it  was 
a  shame  for  a  patrician,  a  nobleman,  and  an  orator  of  causes  to  be  ignorant  of 

CffJ  ^.1.2.  2.  9  48.    Turpe  esse  patriciOj  et  nobUi,  et  causas  (yranti,  jus  in  quo  versaretur  ignorare. 

(2)  [As  a  peer  of  parliament,  when  that  body  is  sitting  judicially,  a  nobleman's  pledge  of 
honour  ia  considered  equal  to  another's  oath.  The  ordinary  courts  of  common  law  know  no 
distinction  of  this  kind ;  there,  wherever  an  ordinary  subject  must  swear  to  speak  the  truth,  a  peer 
mast  equally  be  sworn.  In  courts  of  equity,  peers,  peeresses,  and  lords  of  parliament  answer  on 
their  honour  orJv;  tholigh  persons  of  inferior  aegree  are  required,  in  like  case,  to  answer  on  oatli. 
1  Jacob  and  Walker's  Knport^,  524.] 
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that  law  in  which  he  was  so  peculiarly  couoemed/*    This  reproach  made  30 
Ml  impression  on  Siilpicius,  that  he  immediately  applied  hi 
study  of  the  law,  wherein  he  arrived  to  that  *proticiency, 


deep  an  impression  on  Sulpicius,  that  he  immediately  applied  himself  to  tlie 
r*13"l  ^^"^y  ^^  *^®  ^^^^'  wherein  he  arrived  to  that  *proticiency,  that  he  left 
^       J  behind  him  about  an  hundred  and  four-score  volumes  of  his  own  compiling 


upon  the  subject,  and  became  in  the  opinion  of  Cicero,  (h)  a  much  more 
complete  lawyer  than  even  Mutius  Scaevola  himself. 

I  would  not  be  thought  to  recommend  to  our  English  nobility  and  ffentry  to 
become  as  great  lawyers  as  Sulpicius,  though  he,  together  with  this  character, 
sustained  likewise  that  of  an  excellent  omtor,  a  firm  patriot,  and  a  wise,  inde- 
fatigable senator;  but  the  inference  which  arises  from  the  story  is  this:  that 
ignorance  of  the  laws  of  the  land  hath  ever  been  esteemed  dishonourable  in  those 
who  are  intrusted  by  their  country  to  maintain,  to  administer,  and  to  amend 
them.  (3) 

But,  surely,  there  is  little  occasion  to  enforce  this  argument  any  further  to 
persons  of  rank  and  distinction,  if  we,  of  this  place  may  be  allowed  to  form  a 
general  judgment  from  those  who  are  under  our  inspection :  happy  that  while 
we  lay  down  the  rule,  we  can  also  produce  the  example.  You  will  therefore 
permit  your  professor  to  indulge  both  a  public  and  private  satisfaction,  by  bearing 
this  open  testimony,  that,  in  the  infancy  of  these  studies  among  us,  they  were 
favoured  with  the  most  diligent  attendance,  and  pursued  with  the  most  unwearied 
application,  by  those  of  the  noblest  birth  and  most  ample  patrimony,  some  of 
whom  are  still  the  ornaments  of  this  seat  of  learning,  and  others,  at  a  greater 
distance,  continue  doing  honor  to  its  institutions  by  comparing  our  polity  and 
laws  with  those  of  other  kingdoms  abroad,  or  exerting  their  senatorial  abilities 
in  the  councils  of  the  nation  at  home. 

Nor  will  some  degree  of  legal  knowledge  be  found  in  the  least  superfluous  to 
persons  of  inferior  rank,  especially  those  of  the  learned  professions.  The  clergy, 
m  particular,  besides  the  common  obligations  they  are  under  in  proportion  to 
r*14l  ^^^^^  ^^^^  ^^^  fortune,  have  also  abundant  reason,  considered  ♦merely 
L  J  as  clergymen,  to  be  acquainted  with  many  branches  of  the  law,  which 
are  almost  peculiar  and  appropriated  to  themselves  alone.  Such  are  the  laws 
relating  to  advowsons,  institutions,  and  inductions ;  to  simony,  and  simoniacal 
contracts ;  to  uniformity,  residence,  and  pluralities ;  to  tithes  and  other  ecclesi- 
astical dues ;  to  marriages,  (more  especially  of  late,)  and  to  a  variety  of  other 
subjects,  which  are  consigned  to  the  care  of  their  order  by  the  provisions  of 
particular  statutes.  To  understand  these  aright,  to  discern  what  is  warranted 
or  enjoined,  and  what  is  forbidden  by  law,  demands  a  sort  of  legal  apprehension, 
which  is  no  otherwise  to  be  acquired  than  by  use  and  a  familiar  acquaintance 
with  legal  writers 

For  tne  gentlemen  of  the  faculty  of  physic,  I  must  frankly  own  that  I  see  no 
special  reason  why  they,  in  particular,  should  apply  themselves  to  the  study  of 

ChJ  Brut.  41. 

(3)  "  One  of  the  oonstitntiona  of  our  own  King  Alfred  expressly  required  that  his  nobility 
should  he  instructed  in  the  laws.  Without  this  knowledge^  indeed,  a  man  will  advance  hut 
vain  and  IVivolous  pretences  to  exercise  the  functions  of  a  statesman  or  a  legislator.  It  is 
true  he  may  be  eager  enough  to  meddle  with  such  matters ;  he  may  indeed  be  *'  given  to 
change ;"  he  may  become,  perhaps,  a  showy  declaimer,  fluent  in  the  use  of  common-places — 
that  IS,  if  either  house  of  parhament  will  tolerate  his  puerile  inanities ;  he  may  possibly 
acquire  credit  on  occasions  of  minor,  of  mere  temporary  or  local  interest  and  importance ;  but 
on  the  stirring,  grand  national,  constitutiokal  questions,  which  are  often  so  suddenly 
started,  he  will  be,  he  needs  must  be,  an  inglorious  mute;  his  "vote  and  influence"  may  bo 
solicited  by  the  contending  parties,  but  nothing  further  will  be  expected  or,  indeed,  permitted. 
Such  information  as  is  required  on  these  occasions,  however  great  may  be  his  zeal  or  talents, 
or  intense  his  desire  of  distinction,  he  neither  has  nor  can  ^t.  No  cram  will  suffice ; 
nothing  but  the  careful,  leisurely  acquisition  of  early  years,  assiduously  kept  up— at  once 
generating  and  justifying  confidence  and  self-reliance — will  enable  a  man  to  acquit  himself 
on  such  occasions  even  creditably.  And  how  often  in  these  pregnant  times  do  such  occa- 
sions arise ;  what  melancholy  exhibitions  are  sometimes  the  consequence !"  Warren's  Law 
Studies,  85. 
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the  law  unless  in  common  with  other  gentlemen,  and  to  complete  the  character 
of  general  and  extensive  knowledge ;  a  character  which  their  profession,  beyond 
others,  has  remarkably  deserved.  They  will  give  me  leave  however  to  suggest, 
and  that  not  ludicrously,  that  it  might  frequently  be  of  use  to  families,  upon 
sudden  emergencies,  if  the  physician  were  acquainted  with  the  doctrine  of  last  wills 
and  testaments,  at  least  so  lar  as  relates  to  the  formal  part  of  their  execution. 
But  those  gentlemen  who  intend  to  profess  the  civil  and  ecclesiastical  laws,  in 
the  spritual  and  maritime  courts  of  this  kingdom,  are,  of  all  men  (next  to 
common  lawyers),  the  most  indispensably  obliged  to  apply  themselves  seriously 
to  the  study  of  our  municipal  laws.  For  the  civil  and  canon  laws,  considered 
with  respect  to  any  intrinsic  obligation,  have  no  force  or  authority  in  this  king- 
dom ;  they  are  no  more  binding  in  England  than  our  laws  are  binding  at  Rome. 
But,  as  far  as  these  foreign  laws,  on  account  of  some  peculiar  propriety,  have  in 
some  particular  cases,  and  in  some  particular  courts,  been  introduced  and 
allowed  by  our  laws,  so  far  they  oblige,  and  no  farther ;  their  authority  being 
wholly  founded  upon  that  permission  and  adoption.  In  which  we  are  not  sin- 
gular in  our  *notions ;  for  even  in  Holland,  where  the  imperial  law  is  pn  g-i 
much  cultivated,  and  its  decisions  pretty  generally  followed,  we  are  ^  J 
informed  by  Van  Leeuwen,  (i)  that  "  it  receives  its  force  from  custom  and  the 
consent  of  the  people,  either  tacitly  or  expressly  given ;  for  otherwise,"  he  adds, 
"  we  should  no  more  be  bound  by  this  law  than  by  that  of  the  Almains,  the 
Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other  of  the  ancient  nations," 
Wherefore,  in  all  points  in  which  the  different  systems  depart  from  each  other, 
the  law  of  the  land  takes  place  of  the  law  of  Rome,  whether  ancient  or  modem, 
imperial  or  pontifical.  And,  in  those  of  our  English  courts  wherein  a  reception 
has  been  allowed  to  the  civil  and  canon  laws,  if  either  they  exceed  the  bounds 
of  that  reception,  by  extending  themselves  to  other  matters  than  are  permitted 
to  them,  or. if  such  courts  proceed  according  to  the  decisions  of  those  laws,  in 
cases  wherein  it  is  controlled  by  the  law  of  the  land,  the  common  law  in  either 
instancy  both  may,  and  frequently  does,  prohibit  and  annul  their  proceedings ;  (k) 
and  it  will  not  be  a  sufficient  excuse  for  them  to  tell  the  king's  courts  at  West- 
minster that  their  practice  is  warranted  by  the  laws  of  Justinian  or  Gregory, 
or  is  conformable  to  the  decrees  of  the  Rota  or  imperial  chamber.  For  w-hich 
reason  it  becomes  highly  necessary  for  every  civilian  and  canonist,  that  would 
act  with  safety  as  a  judge,  or  with  prudence  and  reputation  as  an  advocate,  to 
know  in  what  cases  and  how  far  the  English  laws  nave  given  sanction  to  the 
Roman ;  in  what  points  the  latter  are  rejected ;  and  where  they  are  both  so 
intermixed  and  blended  together  as  to  form  certain  supplemental  parts  of  the 
common  law  of  England,  distinguished  by  the  titles  of  the  king's  maritime,  the 
king's  military,  and  the  king's  ecclesiastical  law ;  the  propriety  of  which  inquiry 
the  university  of  Oxford  has  for  more  than  a  century  so  thoroughly  seen  that 
in  her  statutes  (/)  she  appoints  that  one  of  the  three  questions  to  oe  annually 
discussed  at  the  act  by  the  jurist-inceptors  shall  relate  to  the  common  law ; 


(m)  of  the  university  of  Cambridge  speak  expressly 
the  same  eflFect. 

From  the  general  use  and  necessity  of  some  acquaintance  with  the  common 
law,  the  inferences  were  extremely  easy  with  regard  to  the  propriety  of  the 
present  institution,  in  a  place  to  which  gentlemen  of  all  ranks  and  degrees 
resort  as  the  fountain  of  all  useful  knowledge.  But  how  it  has  come  to  pass 
that  a  design  of  this  sort  has  never  before  taken  place  in  the  university,  and  the 
reason  why  the  study  of  our  laws  has  in  general  fallen  into  disuse,  I  shall  pre- 
viously proceed  to  inquire. 

(0  Dedicatio  eorporU  jurii  cMlU.    EdU.  1668.  ,  ^        «  ,    .  .^ 

(*)  Hale  Hist.  C.  L.  c.  2.    Selden  in  Fletam,    6  Rep.  Caudrcy»8  Case.  2  InH,  590. 
ill  THt    VII  Sfct  2  4  2 

(m)  Doctor  ieflttm  mox  a  doctoratu  dnbit  opernm  I^f/ibus  Anglim.  u<  turn  tit  inmeritu*  earum  leaum  quas  hab^ 
miapatria,  et  ciifertntiaa  extcriptdriique Juris  nottcat.    Stat.  Eliz.  li,  o.  14.    Cowell.    InBtttui.  inproemlo, 
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16  Study  of  the  Law.  [Intro. 

Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of  England,  (which  was 
written  in  the  reign  of  Henry  the  Sixth,)  puts  (n)  a  very  obvious  question  in 
the  mouth  of  the  young  prince,  whom  he  is  exhorting  to  apj)ly  himself  to  tliat 
branch  of  learning:  "why  the  laws  of  England,  being  so  good,  so  fruitful,  and 
so  commodious,  are  not  taught  in  the  universities,  as  the  civil  and  canon  laws 
are  ?"  In  answer  to  which  he  gives  (o)  what  seems,  with  due  deference  be  it 
spoken,  a  very  jejune  and  unsatisfactory  reason;  being,  in  short,  that,  "as  the 
proceedings  at  common  law  were  in  his  time  carried  on  in  three  diiferent 
tongues,  the  English,  the  Latin,  and  the  French,  that  science  must  be  necessa- 
rily taught  in  those  three  several  languages ;  but  that,  in  the  universities,  all 
sciences  were  taught  in  the  Latin  tongue  only ;"  and  therefore,  he  concludes, 
"  that  they  could  not  be  conveniently  taught  or  studied  in  our  universities/' 
But  without  attempting  to  examine  seriously  the  validity  of  this  reason,  (the 
very  shadow  of  which,  by  the  wisdom  of  our  late  constitutions,  is  entirely 
taken  away,)  we  perhaps  may  find  out  a  better,  or  at  least  a  more  plausible, 
account,  why  the  study  of  the  municipal  laws  has  been  banished  from  these 
seats  of  science,  than  what  the  learned  chancellor  thought  it  pnident  to  give  to 
his  royal  pupil. 

*ri71  J^liat  ancient  collection  of  unwritten  maxims  and  customs,  which  is 
'  -I  called  the  common  law,  however  compounded  or  from  whatever  fountiiins 
derived,  had  subsisted  immemorially  in  this  kingdom ;  and,  though  somewhat 
altered  and  impaired  by  the  violence  of  the  times,  had  in  great  measure 
weathered  the  rude  shock  of  the  Norman  conquest.  This  had  endeared  it  to 
the  people  in  general,  a^  well  because  its  decisions  were  universally  known,  as 
because  it  was  found  to  be  excellently  adapted  to  the  genius  of  the  English 
nation.  In  the  knowledge  of  this  law  consisted  great  part  of  the  learning  of 
those  dark  ages;  it  was  then  taught,  says  Mr.  Selden,  {p)  in  the  monjist^jries, 
in  the  universilieSy  and  in  the  families  of  the  principal  nobility.  The  clergy,  in 
particular,  as  they  then  engrossed  almost  every  other  branch  of  learning,  so 
(like  their  predecessors  the  British  Druids)  (q)  they  were  peculiarly  remarkable 
for  their  proficiency  in  the  study  of  the  law.  Nullus  clerirus  nisi  causidicus, 
is  the  character  given  of  them  soon  after  the  conquest  by  William  of  Malms- 
bury,  (r)  The  judges,  therefore  were  usually  created  out  of  the  sacred  order,  (s) 
as  was  likewise  the  case  among  the  Normans ;  {t)  and  all  the  inferior  offices 
were  supplied  by  the  lower  clergy,  which  has  occasioned  their  successors  to  be 
denomitated  clerks  to  this  day. 

But  the  common  law  of  England,  bein^  not  committed  to  writing,  but  only 
handed  down  by  tradition,  use  and  experience,  was  not  so  heartily  relished  by 
the  foreign  clergy,  who  came  over  hither  in  shoals  during  the  reign  of  the  Con- 
queror and  his  two  sons,  and  were  utter  strangers  to  our  constitution  as  well  as 
our  language.  And  an  accident,  which  soon  after  happeiied,  had  nearly  com- 
pleted its  ruin.  A  copy  of  Justinian's  pandects,  being  newly  (w)  discovered  at 
r^.  Q-i  Amalfi,  (4^  *soon  brought  the  civil  law  into  vogue  all  over  the  west  of 
»■  ^  Europe,  wnere  before  it  was  quite  laid  aside,  {w)  and  in  a  manner  forgot- 
ten, though  some  traces  of  its  authority  remained  in  Italy  (x)  and  the  eastern 
provinces  of  the  empire,  (y)  This  now  became  in  a  particular  manner  the 
favourite  of  the  popish  clergy,  who  borrowed  the  method  and  many  of  the 
maxims  of  the  canon  law  from  this  original.  The  study  of  it  was  introduced 
into  several  universities  abroad,  particiuarly  that  of  Bologna,  where  exercises 

(n)  C.  47.  (o)  C.  48.  {p)  In  Fletam.  7.  7.  (g)  C»8ar  de  hesUo  Oal.  6. 18. 

(r)  De  Gegt.  Beg.  I.  4.  {s)  Dagilnle  Orig.  Jurid.  e.  8. 

{t)  Les  juget  tout  sage*  per»oune»  et  autentiQue*,—»icome  les  archeve»que»,  evettquea.  les  chnnoines  des  eglises 
eathedraulx.  et  lea  autrea  peraonnea  qui  orU  dignUez  in  aainctt  egliae  >  lea  aUtez,  Uaprieura,  conrerUaulx,  et  lea 
gouvemeura  dea  egliaea,  ifc.     Grand  Cottntumiert  ch.  \i. 

(tt)  Circ.  A.  D  li;».  lio)  LL.  Wiaigoth.  2,  1.  9.  («)  CapUular.  Hludov.  Pii.  4.  102. 

(y)  Stilden  in  Fletam.  6.  5. 

(4)  The  fact  of  this  discovery,  Mr.  Hallam  says,  "  though  not  impossible,  seems  not  to 
rest  upon  sufficient  evidence."    Sallam's  Middle  Ages,  chap,  9,  pt.  2,  citing  earlier  authors. 
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were  performed,  lectures  read,  and  degrees  confen'ed  in  this  faculty,  as  in  other 
branches  of  science ;  and  many  nations  on  the  continent,  iiist  then  beginning 
to  recover  from  the  convulsions  consequent  upon  the  overthrow  of  the  Roman 
empire,  and  settling  by  degrees  into  peaceable  forms  of  government,  adopted 
the  civil  law,  (being  the  best  written  system  then  extant,)  as  the  basis  of  their 
several  constitutions;  blending  and  interweaving  it  among  their  own  feodal 
customs,  in  some  places  with  a  more  extensive,  in  others  a  more  confined 
authority.(z) 

Nor  was  it  long  before  the  prevailing  mode  of  the  times  reached  England. 
For  Theobald,  a  Normon  abbot,  being  elected  to  the  see  of  Canterbury,  (a)  and 
extremely  addicted  to  this  new  study  brought  over  with  him  in  his  retiuue 
many  learned  proficients  therein ;  and,  among  the  rest,  Roger,  sirnamed  Vaca- 
rius,  whom  he  placed  in  the  university  of  Oxford,  {b)  to  teach  it  to  the  people  of 
this  country,  but  it  did  not  meet  with  the 'same  easy  reception  in  England, 
where  a  mild  and  rational  system  of  laws  had  been  long  established,  as  it  did 
upon  the  continent ;  and  though  the  monkish  clergy,  devoted  to  the  will  of  a 
foreign  primate,  received  it  with  eagerness  and  zeal,  yet  the  laity,  who  were 
more  interested  to  preserve  the  old  constitution,  and  had  already  severely  felt 
the  effect  of  many  Norman  innovations,  continued  wedded  to  the  use  of  the 
common  law.  King  Stephen  immediately  *published  a  proclamation;  (c)  r*29-| 
forbidding  the  study  of  laws,  then  newly  imported  from  Italy,  *-  -* 
which  was  treated  by  the  monks  (d)  as  a  piece  of  impiety ;  and,  though  it  might 
prevent  the  introduction  of  the  civil  law  process  into  our  courts  of  justice,  yet 
did  not  hinder  the  clergy  from  reading  and  teaching  it  in  their  own  schools 
and  monasteries. 

From  this  time  the  nation  seems  to  have  been  divided  into  two  parties,  the 
bishops  and  clergy,  many  of  them  foreigners,  who  applied  themselves  wholly 
to  the  study  of  the  civil  and  canon  laws,  which  now  came  to  be  inseparably 
interwoven  with  each  other;  and  the  nobility  and  laity,  who  adhered  with 
equal  pertenacity  to  the  old  common  law ;  both  of  them  reciprocally  jealous  of 
what  they  were  unacquainted  with,  and  neither  of  them,  perhaps,  allowing  the 
opposite  system  that  real  merit  which  is  abundantly  to  be  found  in  each.  (5) 
This  appears,  on  the  one  hand,  from  the  spleen  with  which  the  monastic  writ- 
ers {e)  speak  of  our  municipal  laws  upon  all  occasions ;  and,  on  the  other,  from 
the  firm  temper  which  the  nobility  showed  at  the  famous  parliament  of  Merton, 
when  the  prelates  endeavoured  to  procure  an  act  to  declare  all  bastards  legiti- 
mate in  case  the  parents  intermarried  at  any  time  afterwards ;  alleging  this  only 
reason,  because  holy  church  (that  is,  the  canon  law,)  declared  such  children  legit- 
imate; but  "  all  the  earls  and  barons  (says  the  parliament  roll)  (/)  with  one 
voice  answered  that  they  would  not  change  the  laws  of  England,  which  had 
hitherto  been  used  and  approved."  And  we  find  the  same  jealousy  prevailing 
above  a  century  afterwards,  (g)  when  the  nobility  declared  with  a  kind  of 
prophetic  spirit,  "  that  the  realm  of  England  hath  never  been,  unto  this  hour, 
neither  by  the  consent  of  our  Lord  the  king  and  the  lords  of  parliament  shall 
it  ever  be,  *rulod  or  governed  by  the  civil  law."  ( h)  And  of  this  temper  rueooi 
between  the  clergy  and  laity  many  more  insta-nces  might  be  given.  L      ^ 

While  things  were  in  this  situation,  the  clergy,  finding  it  impossible  to  root 
out  the  municipal  law,  began  to  withdraw  themselves  by  degrees  from  the  tem- 

(«)  Domat'B  Ti-eatise  of  Laws,  c.  13.  J  9.  Epistol.    Innocent  IV.  in  M.  Paris  nd  A.  D.  1254. 
(a)  A.  D.  1138.  (6)  GervHS.  Dorobcni.    Act.  Pontif.  Cantuar.    col.  16(55. 

(c)  Rog.  Bacon  ciUtt.  per  S.-lden  in  Fletam.  7.  6.  in  Fortesc.  c.  :«.  ami  8  Kcp.  Tref. 
yd)  Joan  Sarisbiirlcns.     Polycrnt.  8.  22  (e)  Idem  ibid.  5.  16.     Polydor  Virgil.    Hist.  I.  9. 

(/)  Stat.  Merton.  2«.  Hen.  III.  c.  9.  Et  omncs  comites  et  harones  una  voce  responderunt,  quod  noluni  lege* 
Atsfflim  mutare.  qiiae  hiumsqiie  usitntae  sunt  et  approbates.  {g)  11  Klc.  II 

(A)  Scldea,  Jan.  Anglor,  I.  2  f  43.  in  Fortesc.  c.  dS. 

(5)  [Though  the  civil  law,  in  niattors  of  contract  and  the  general  commerce  of  life,  may  be 
fonnded  in  prirtcipleB  of  natural  and  universiil  justice,  yet  the  arbitrary  and  despotic  maxinis, 
which  recommended  it  as  a  favorite  to  the  pope  and  the  Bomish  clergy,  rendered  it  deservedly 
odious  to  the  people  of  England.] 
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poral  courts ;  and,  to  that  end,  very  early  in  the  reign  of  King  Henry  the  Third, 
episcopal  constitutions  were  published,  (i)  forbidding  all  ecclesiastics  to  appear 
as  advocates  in  foro  scBculari :  nor  dia  they  long  continue  to  act  as  judges 
there,  not  caring  to  take  the  oath  of  office  which  was  then  found  necessary  to 
be  administered,  that  they  should  in  all  things  determine  according  to  the  law 
and  custom  of  this  realm,  {h)  though  thej  still  kept  possession  of  the  high  office 
of  chancellor,  an  office  then  of  little  juridical  power ;  and  afterwards,  as  its  busi- 
ness increased  by  degrees,  they  modelled  the  process  of  the  court  at  their  own 
discretion. 

But  wherever  they  retired,  and  wherever  their  authority  extended,  they  car- 
ried with  them  the  same  zeal  to  introduce  the  rules  of  the  civil,  in  exclusion  of 
the  municipal  law.  This  appears  in  a  particular  manner  from  the  spirituaJ 
courts  of  all  denominations,  from  the  chancellor's  courts  in  both  our  universi- 
ties, and  from  the  high  court  of  chancery  before  mentioned;  in  all  of  which 
the  proceedings  are  to  this  day  in  a  course  much  conformed  to  'the  civil  law: 
for  which  no  tolerable  reason  can  be  assigned,  unless  that  these  courts  were  all 
under  the  immediate  direction  of  the  popish  ecclesiastics,  among  whom  it  was 
a  point  of  reliffion  to  exclude  the  municipal  law;  Pope  Innocent  the  Fourth 
having  forbidden  (/)  the  very  reading  of  it  by  the  clergy,  because  its  decisions 
were  not  founded  on  the  imperial  constitutions,  but  merely  on  the  customs  of 
the  laity.  And  if  it  be  considered  that  our  universities  began  about  that  period 
to  receive  their  present  form  of  scholastic  discipline;  that  they  were  then,  and 
r*21 1  co^^^^^^^  to  *be  till  the  time  of  the  reformation,  entirely  under  the  influ- 
L  -I  ence  of  the  Popish  clergy ;  (Sir  John  Mason,  the  first  protestant,  being  also 
the  first  lay,  Chancellor  of  Oxford ;)  this  will  lead  us  to  perceive  the  reason 
why  the  study  of  the  Roman  laws  was  in  those  days  of  bigotry  {m)  pursued 
with  such  alacrity  in  these  seats  of  learning;  and  why  the  common  law  was 
entirely  despised,  and  esteemed  little  better  than  heretical. 

And,  since  the  reformation,  many  causes  have  conspired  to  prevent  its  becom- 
ing a  part  of  academical  education.  As,  first,  long  usage  and  established  cus- 
tom; which,  as  in  everything  else,  so  especially  in  the  forms  of  scholastic 
exercise,  have  justly  great  weignt  and  authority.  Secondly,  the  real  intrinsic 
merit  of  the  civil  law,  considered  upon  the  footing  of  reason  and  not  of  obliga- 
tion, which  was  well  known  to  the  instructors  of  our  youth ;  and  their  total 
ignorance  of  the  merit  of  the  common  law,  though  its  equal,  at  least,  and  per- 
haps an  improvement  on  the  other.  But  the  principal  reason  of  all,  that  has 
hindered  the  introduction  of  this  branch  of  learning,  is,  that  the  study  of  the 
common  law,  being  banished  from  hence  in  the  times  of  popery,  has  fallen  into 
a  quite  different  channel,  and  has  hitherto  been  wholly  cultivated  in  another 
place.  But,  as  the  long  usage  and  established  custom  of  ignorance  of  the  laws 
of  the  land  begin  now  to  be  thought  unreasonable,  and  as  by  these  means 
r*221  ^^  nierit  of  those  ♦laws  will  probably  be  more  generally  known,  we  may 
L  ^  hope  that  the  method  of  studying  them  will  soon  revert  to  its  ancient 
course,  and  the  foundations  at  least  of  that  science  will  be  laid  in  the  two  uni- 
versities, without  being  exclusively  confined  to  the  channel  which  it  fell  into  at 
the  times  I  have  just  been  describing. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few  stragglers  excepted, 
the  study  and  practice  of  it  devolved  of  course  ink)  the  hands  of  laymen :  who 

({)  Spelman.  Condi,  A.  D.  1217.     Wilklns.  vol.  1  p.  674.  599. 

{k)  Seldon,  in  Fletam.  9.  3.  {I)  M.  Paris,  A.  D.  12M. 

(m)  There  cannot  be  a  stronger  instance  ol'  the  absurd  and  raporslitions  veneration  that  was  paid  to 
tficse  laws,  than  that  the  most  learned  writers  of  the  times  thought  they  oould  not  form  a  perfect 
chaniclur  even  of  the  Blesited  Virgin,  without  making  her  acivillanand  acanonht.-  wliich  All)crtu8  Magnus, 
the  reno\vne<1  Dominican  Doctor  of  the  thirteenth  century,  thus  proves  in  his  Summa  tU  iaudHnu  chrUtf/iera 
Virginia  {dirinummaait  quam  humanum  omi»)  gu.  23.  f  5.  '•  Item  quod  jura  civilin,  tt  legis,  et  decreta,  9civU 
inaummoprobaturhbemoflot  aapientin  advocati  mani/estatur  intrHms;  unum.  quod  obtineai  omnia  contra 
juflirem  justum  et  snpietUem  f  secundo  quod  contra  ndveranrium  astutum  et  sagncem ;  tertio,  quod  in  causa 
deaperata  {  aed  beatiaaima  virgo,  contra  judicem  aapientiaaimum.  Dominum  ,•  contra  adreraarium  callidiaaU 
mum dpabolum  t  in  cauaanoatra deaperata }  aententiamoptatamobtinuU."  To  wliioh  an  eminent  Franriacan. 
two  cetitmies  afterwards.  Bernnrdinus  de  Buf^ti  (AfariaUy  part.  4,  aerm.  9.)  v««ry  gi-MvHv  8n1»JMins  this  noU" 
••  A>c  rid/Uur  incongruum  mulierea  habere peritiam  iuria.  Legitur  enim  de  uxorc  Joannia  Andrea  gloaaatoria, 
quod  tantam  peritiam  in  utroquejure  habuit,  ut  publice  iu  stfiolia  le^/ere  ausn  ait." 
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entertained  upon  their  parts  a  most  hearty  aversion  to  the  civil  law,  (n)  and 
made  no  scruple  to  profess  their  contempt,  nay  even  their  ignorance  (o)  of  it, 
in  the  most  public  manner.  But  still  as  the  balance  of  learning  was  greatly  on 
the  side  of  the  clergy,  and  as  the  common  law  was  no  longer  taught,  as  formerly, 
in  any  part  of  the  kingdom,  it  must  have  been  subjected  to  many  inconven- 
iences, and  perhaps  would  have  been  gradually  lost  and  overrun  by  the  civil, 
(a  suspicion  well  justified  from  the  frequent  transcripts  of  Justinian  to  be  met 
with  in  Bracton  and  Fleta,)  had  it  not  been  for  a  peculiar  incident,  which  ha])- 
pened  at  a  very  critical  time,  and  contributed  greatly  to  its  support. 

The  incident  which  I  mean  was  the  fixing  the  court  of  common  pleas,  the 
grand  tribunal  for  disputes  of  property,  to  be  held  in  one  certain  spot ;  that 
the  seat  of  ordinary  justice  might  be  permanent  and  notorious  to  all  the  nation . 
Formerly  that,  in  conjunction  with  all  the  other  superior*  courts,  was  r  ^.^^  • 
held  before  the»  king's  capital  justiciary  of  England,  in  the  aula  regis,  *-  ^ 
or  such  of  his  palaces  wherein  his  royal  person  resided ;  and  removed,  with 
his  household,  from  one  end  of  the  kingdom  to  the  other.  This  was  found 
to  occasion  great  inconvenience  to  the  suitors;  to  remedy  which  it  was 
made  an  article  of  the  great  charter  of  liberties,  both  that  of  King  John  and 
King  Henry  the  Third,  (/?)  that  "  common  pleas  should  no  longer  follow  the 
king's  court,  but  be  held  in  some  certain  place :"  in  consequence  of  which  they 
have  ever  since  been  held  (a  few  necessary  removals  in  times  of  the  plague 
excepted)  in  the  palace  of  Westminster  only.  This  brought  together  the 
professors  of  the  municipal  law,  who  before  were  dispersed  about  the  kingdom, 
and  formed  them  into  an  aggregate  body ;  whereby  a  society  was  established  of 
persons,  who,  (as  Spelman  (q)  observes,)  addicting  themselves  wholly  to  the 
study  of  the  laws  of  the  land,  and  no  longer  considering  it  as  a  mere  subordi- 
nate science  for  the  amusement  of  leisure  hours,  soon  raised  those  laws  to  that 
pitch  of  perfection,  which  they  suddenly  attained  under  the  auspices  of  our 
English  Justinian,  King  Edward  the  first. 

In  consequence  of  this  lucky  assemblage,  they  naturally  fell  into  a  kind  of 
collegiate  order,  and,  being  excluded  fi'om  Oxford  and  Cambridge,  found  it 
necessary  to  establish  a  new  university  of  their  own.  This  they  did  by  pur- 
chasing at  various  times  certain  houses  (now  called  the  inns  of  court  (6)  and  of 

(n)  Forteec.  de  Laud.  LL.  o.  25. 

(o)  This  remarkably  appenrecl  In  the  case  of  the  Abbot  of  Tonm.  M  22,  Edw.  ITT.  24.  who  had  caused  a 
certain  prior  to  bo  snnimoniMl  to  answer  at  Avlrnon  for  erecting  an  oratory  contra  inhibiti&nem  novi  operis  ; 
by  whicn  woitta  Mr.  Selden,  [in  Flet.  8.  ft.)  verv  justly  understanas  to  be  meant  the  i\l\L>denovi  operis  nuiUia- 
tume  both  in  the  civil  and  canon  laws,  {Ff. ;».  1.  C.  8.  11.  and  Deerttal  not  Extrav.  5. :«.)  whereby  the  ei-eo- 
tion  of  aiiv  new  buildings  in  prejudice  of  more  ancient  ones  was  prohibited.  But  Skipwith.  the  king's  ser- 
leant,  and  afterwards  chief  baron  of  the  Exchequer,  declares  them  to  be  flat  nonsense;  **<n  cetix  parolx, 
contra  Inhibitionem  novi  opcris.  ny  ad  pas  entendment ;  and  Justice  Scardelow  mends  the  umiter  but  lit- 
Ue  Ijy  informing  him,  that  they  signify  a  restitution  in  their  law  t  for  which  reason  he  very  sagely  resolves 
to  pay  no  sort  of  regard  'o  them.   •*  Ceon'estqueunreatitutionenlourleu.perqite  a  ceo  n*avomus  regard,  tfc," 

rp^C.ll.  CQJOlo8sar.su. 

(6)  The  inns  of  coprt  are  four  in  number,  and  are  called  Lincoln's  Inn,  Middle  Temple,  Inner 
Temple  and  Gray's  Inn.  The  first  and  last  were  named  from  noble  families,  and  tue  others 
were  so  called  from  the  Knights  Templar,  who  established  themselves  here  in  the  twelfth 
century,  and  called  their  house  the  New  Temple.  After  the  dissolution  of  that  order,  the 
Temple  was  granted  by  King  Edward  the  Third  to  the  Knights  of  St.  John  of  Jerusalem,  by 
whom  it  was  soon  after  leased  to  professors  of  the  common  law,  and  continued  to  be  so  leased 
until  the  appropriation  of  the  property  of  religious  houses  by  the  crown  in  the  rei^n  of  llenry 
the  Eighth.  The  inns  of  court  are  not  corporations,  but  voluntary  societies ;  and  mandamus 
will  not  lie  to  compel  them  to  admit  a  memoer  to  the  degree  of  barrister.  Rex  v.  Gray's  Inn, 
Doug.  a53  ;  Rei  v.  Lincoln's  Inn,.  4  B.  and  C.  855 ;  Rex  v.  Barnard's  Inn,  5  A.  and  E.  17.  There 
are  attached  to  them  seven  inns  of  chancery ;  Clifford's,  Clement's  and  Lyon's  belonging  to  the 
Inner  Temple,  New  Inn  to  the  Middle  Temple,  Thavies'  to  Lincoln's  Inn,  and  Barnard's  and 
Stable's  to  Gray's  Inn.  Formerly  there  were  also  Furnival's  and  the  Strand  inns,  which  have 
ceased  to  exist. 

Each  of  the  inns  of  court  is  governed  by  its  own  benchers,  who  fill  all  vacancies  in  their 
order,  usually  from  the  Quoeirs  Counsel,  though  any  barrister  is  eligible.  The  benchers  of 
each  inn  exorcise  the  power  of  calling  to  the  bar  the  members  of  their  own  inn,  and  also 
of  disbarring  any  they  have  called,  whenever  they  see  sufficient  reason.  All  advocates  reach 
the  bar  through  one  of  those  inns.  To  "  keep  a  term  "  in  any  of  them,  one  must  dine  in  the 
common  hall  at  least  three  times.    Some  of  these  dinners  are  grand  occasions,  in  which  the 
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chancery)  between  the  city  of  Westminster,  the  place  of  holding  the  king's 
courts,  and  the  city  of  London ;  for  advantage  of  ready  access  to  the  one,  and 
plenty  of  provisions  in  the  other,  (r)  Here  exercises  were  performed,  lectures 
read,  and  degrees  were  at  length  confen-ed  in  the  common  law,  as  at  other  univer- 
sities in  the  canon  and  civil.  The  degrees  were  those  of  barristers  (first  styled 
r  *24  1  apprentices,  (s)  from  apprendre,  to  *learn)  who  answered  to  our  bache- 
^  -•  lors ;  as  the  state  and  degree  of  a  Serjeant,  {t)  servientts  ad  lege?n,  did  to 
that  of  doctor. 

(r)  Fortesc.  e.  48. 

W  A)j|)rei)tieo3  or  barristers  seem  to  have  been  first  appointed  by  an  ordinance  of  Kin^  Edward  the  first 
in  |)arhaniont.  in  the  20th  year  of  h\»  reii?n.    (Spclni.  Oloss.  37.    JMigdale,  Orig.  Jvrid.  55.) 

it)  The  fiviii  Hienlion  which  I  have  met  with  in  onr  hiw  Ijooks  ort«oijeant.«  or  countoitt,  in  in  the  statute  of 
Wefttni.  I.  3  Kdw  1.  c.  29,  and  in  Horn's  Mirror,  c.  1.  J 10.  c.  2.  i  5.  c.  3.  H.  in  the  same  reign.  But  M.Paris, 
in  Ilia  life  of  John  II.  Abbot  ol'St.  Alban's,  which  he  wroie  in  1*255,  ;{9  Henry  III,  speaks  of  advocates  at  the 
common  Inw,  or  conn  tors,  [quos  band  fuirratores  vulffariter  appeUnmus.) — as  of  an  order  of  men  well  known. 
A)id  we  have  an  example  ol'lheantiqnity  ofthecoifin  the  same  antlior's  History  of  En^^iand,  A.  D.  1259,  in 
the  case  of  one  William  de  Unssy  ;  who.  beinif  callc<l  to  account  for  his  great  knavery  and  mal-nractices, 
claimed  the  l)eneflt  of  his  orders  or  clergy,  whicn  till  then  remained  an  entire  secret ;    and  to  that  en<l  volut- 

liaamenta  coifcE  auce  Molvere,  utpalam  momtraret  se  tonauram  JutlereclericfUem ;  sed  non  estpermisftus. Sait 

ides  rero  euni  arripiens,  non  per  coifie  Hgamina  sal  per  ffiiilur  eum  apjrrehendens.  traxit  adcarcerem.  Hence 
Sir  H.  vSpelman  coujecinveaiGlossar.  3:{5,l  that  coifs  were  introduced  to  Idde  the  tonsui'e  of  such  renegade 
clerks  as  were  still  templed  to  remain  in  the  secular  courts  in  the  quality  ot  advocates  or  Judges,  notwith- 
standing  their  prohibition  by  canon. 

judges  and  leading  lawyers  participate.  The  inns  of  chancery  are  only  used  as  chambers. 
The  following  authorities  are  referred  to  for  further  inionnnti'on :  Dugdale's  Origines  Juridi- 
cales;  Herbert^s  Antiquities  of  the  Inns  of  Court  and  of  Chancery;  Pcarce's  History  of  the 
Inns  of  Court,  and  Ireland's  Inns  of  Court,  illustrated.  Mr.  Jefierson  in  his  "  Book  of  Law- 
yers," has  some  pleasant  information  on  the  same  subject. 

Doctors'  Commons  is  the  college  of  the  civilians  m  London,  and  takes  its  name  from  the 
fact  that  the  doctors  of  the  civil  law  practicing  in  London  diet  and  lodge  there  in  a  collegiate 
manner,  and  common  together. 

For  a  long  time  until  recently,  systematic  instruction  in  the  law  was  discontinued  in  the 
inns  of  court.  A  curriculum  of  legal  education  is  however  now  established  by  general  regu- 
lations, and  we  present  here  a  synoposis  of  it  as  given  by  Messrs.  Broom  and  Hadloy. 

I.  As  to  the  cuimission  of  stutients. — Everj'  perstm,  not  otherwise  di.squalilied,  who  has  passed 
a  public  examination  at  any  of  the  universities  within  the  British  dominions,  may  be  admitted 
as  a  student  at  any  inn  of  court,  for  the  purpose  of  being  called  to  the  bar,  or  of  practicing 
under  the  bar,  without  passing  any  preliminary  examination.  But  ev(^ry  other  person  so 
applying  to  bo  admitted  is  required  before  admission  to  pass  an  examination  in  the  following 
subjects,  viz;  The  English  language;  the  Latin  language,  and  English  history.  The  bench- 
ers of  any  iim  have  power  however  to  relax  or  dispense  with  this  regulation,  in  whole  or  in 
part,  in  any  case  in  which  they  may  think  that  special  circumstances  justify  a  departure 
from  it 

II.  As  to  JceepinQ  terms. — Students  of  the  inns  of  court,  being  at  the  same  time  members  of 
any  of  the  nnivemties  of  Oxford,  Cambridge,  Dublin,  London,  Durham,  the  Queen's  University 
in  Ireland,  St.  Andrew's,  Aberdeen,  Glasgow,  or  Edinburgh,  can  keep  terms  by  dining  in  the 
halls  of  their  respective  societies  any  three  days  in  each  tenn ;  and  students,  who  are  not  at 
tlic  same  time  members  of  any  of  the  said  universities,  may  do  so  by  dining  in  the  halls  of 
tlieir  respective  societies  any  six  days  in  each  term. 

III.  As  to  calling  to  the  bar, — Every  student  must  have  attained  the  age  of  twenty-one  years 
before  being  called  to  the  bar,  and  must  have  kept  twelve  terms  before  being  so  called,  unless 
any  term  or  terms  shall  have  been  dispensed  with  as  hereinafter  mentioned.  Further,  no  student 
is  eligible  to  be  CfUlod  to  the  bar  who  has  not  attended  during  one  whole  year  the  lectures 
and  private  classes  of  two  of  the  reiiders,  unless  he  has  been  a  pupil  during  one  whole  year, 
or  periods  equal  to  one  whole  year,  in  the  chambers  of  some  hamster,  certified  special  pleader, 
conveyancer  or  draftsman  in  equity,  or  two  or  more  of  such  persons,  or  has  satisfactoiily  passed 
a  general  examination. 

Calls  to  the  bar  take  place  during  term  and  on  the  same  day  by  the  several  societies,  namely, 
on  the  sixteenth  day  of  each  term,  unless  such  day  happen  to  bo  Sunday,  and  in  such  case  on 
the  Monday  after. 

IV.  As  to  certificates  to  practi^  under  Vie  bar. — N'o  student  of  any  inn  of  court  is  allowed 
to  apply  for  or  take  out  any  certificate  to  practice,  either  directly  or  indirectly,  as  a  special 
pleader,  or  conveyance,  or  draftsman  in  equity,  without  the  special  permission  of  the  benchers 
of  the  society  of'^  which  he  is  a  student,  and  no  such  penmssion  will  be  granted  until  the 
student  applying  has  kept  twelve  terms.  Such  permissiim  is  granted  for  one  year  only  from 
the  date  thereof,  but  may  be  renewed  annually. 

No  student  can  obtain  any  such  certificate  unless  he  shall  have  attended  such  lectures  and 
classes,  or  passed  such  an  examination,  or  been  such  pupil,  as  woidd  be  necessary  to  entitle 
him  to  be  called  to  the  bar. 
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The  crown  seems  to  have  soon  taken  nnder  its  protection  this  infant  semi- 
nary of  common  law;  and,  the  more  effectually  to  foster  and  cherish  it,  King 
Henry  the  Third,  in  the  nineteenth  year  of  his  reign,  issued  out  an  order 
directed  to  the  mayor  and  sheriffs  of  London,  commanding  that  no  regent  of 

T.  As  to  the  lectures  and  examinations. — These  are  under  the  special  superintendence  of  "The 
Gonncil  of  Legal  Education/'  consisting  of  eight  benchers,  of  whom  two  are  nominated  by  each 
of  the  inns  of  court,  and  of  whom  four  are  a  quorum. 

The  council  has  power  to  grant  dispensations  to  students,  who  may  have"  been  prevented  by 
any  reasonable  cause  from  complying  with  the  regulatit>ns  as  to  attendance  at  lectures  ami 
classes ;  and  all  arrangements  touching  the  number  of  public  lectures  to  be  delivered  by  the 
readers,  and  the  hours  and  extent  of  pnvate  classes,  are  with  the  council. 

For  the  purpose  of  education  the  legal  year  is  considered  as  divided  into  three  terms,  one 
commencing  on  the  1st  of  November  and  ending  on  the  2"2d  of  December;  the  second  commenc- 
ing on  the  11th  of  January  and  ending  on  the  30th  of  March,  and  the  third  commencing  on  the 
15th  of  ^pril  and  ending  on  the  31st  of  July,  subject  to  a  deduction  of  the  days  intervening 
between  the  end  of  Easter  and  the  beginning  of  Trinity  Term. 

For  the  purpose  of  affording  to  the  students  the  means  of  obtaining  instruction  and  guidance 
in  their  legal  studies,  six  readei-s  are  appointed,  viz. :  1.  A  reader  on  jurisprudence  and  civil  and 
international  law ;  2.  A  reader  on  the  law  of  real  propertv ;  3.  A  reader  on  the  common  law ;  4. 
A  reader  on  equity;  5.  A  reader  on  constitutional  law  and  legal  history,  and  6.  A  reader  on  Hindu 
and  Mahomedan  law,  and  on  the  laws  in  force  in  British  India. 

The  duties  of  these  readers  principally  consists  in  the  delivery  of  lectures  in  each  educational 
term ;  of  the  formation  of  classes  of  students,  for  the  purpose  of  giving  instruction  in  a  more 
detailed  and  personal  form  than  can  be  supplied  bv  general  lectures ;  and  of  affording  to  students, 
generally,  advice  and  directions  for  the  conduct  ot  their  professional  studies. 

The  readers  also  assist  in  conducting  the  general  examinations  held  twice  a  year,  for  the 
examination  of  all  such  students  as  may  be  desirous  of  being  examined  previously  to  being 
called  to  the  bar. 

As  an  inducement  to  students  to  propose  themselves  for  such  an  examination,  studentships  and 
exhibitions  have  been  founded  of  fifty  guineas  per  annum  each,  and  twenty-five  guineas  per 
annum  each,  respectively,  to  continue  for  a  period  of  three  years.  One  such  studentship  is  con- 
ferred on  the  most  distinguished  student  at  each  general  examination,  and  one  such  exhibition  is 
conferred  on  the  student  who  obtains  the  second  position ;  and,  further,  the  examiners  select 
and  ceilify  the  names  of  three  other  students  who  have  passed  the  next  best  examinations, 
and  the  inns  of  court  to  which  such  students  as  aforesaid  belong  may,  if  desired,  dispense  with 
AUY  terms,  not  exceeding  two,  that  may  remain  to  be  kept  by  such  students  previously  to  their 
bemg  called  to  the  bar.  Pass  certilicates  for  a  call  to  the  bar  are  also  awarded  at  these 
examinations;  the  examiners,  however,  are  not  obliged  to  confer  or  grant  any  studentship, 
exhibition,  or  certificate,  unless  they  are  of  opinion  that  the  examination  of  the  students  has 
been  such  as  entitles  them  thereto. 

At  every  call  to  the  bar  those  students  who  have  passed  a  general  examination,  and  either 
obtained  at  such  examinatiim  a  studentship,  an  exhibition,  or  a  certificate  of  honor,  take  rank  in 
seniority  over  all  other  students  who  may  be  called  on  the  same  day. 

The  examination  is  by  printed  and  oral  questions  on  books  and  subjects  specified  in  a  pro- 
gramme previously  issued.  Besides  the  above  general  examinations,  there  are,  in  the  month  of 
July,  in  eac-h  yeiir,  voluntary  examinations  of  the  students  upon  the  subjects  of  the  several 
courses  of  lectures,  but  no  student  is  entitled  to  yo  in  for  exammation  on  any  of  such  subjects, 
unless  he  has  obtained  a  certificate  from  the  reader  that  he  has  duly  attended  his  lectures  and 
classes  upon  the  subject  on  which  he  offers  himself  for  examination.  These  voluntary  examina- 
tions are  conducted  by  banisters  (not  being  readers)  nominated  for  that  purpose  by  the  Council 
of  Legal  Education. 

No  attorney  at  law,  solicitor,  writer  to  the  signet,  or  writer  of  the  Scotch  courts,  proctor,  notary 
public,  clerk  m  chancery,  parliamentary  agent,  or  agent  in  court,  clerk  to  any  justice  of  the  peace, 
clerk  to  any  barrister,  conveyancer,  special  pleader,  equitv  draftsman,  clerk  of  the  peace,  or 
clerk  of  or  to  an v  officer  in  any  court,  is  admissible  as  a  student  at  any  inn  of  court  for  the  pur- 
pose of  being  called  to  the  bar,  or  of  practicing  under  the  bar,  until  such  person  shall  have  ceased 
to  act  or  practice  in  any  of  the  said  capacities. 

Until  recently  instruction  in  the  law  in  the  United  States  has  been  given  for  the  most  part  in 
the  offices  of  pratrticing  lawyers.  The  Litchfield  Law  School  was  established  in  1784,  and  was 
continued  about  fifty  years,' attaining  much  celebrity.  Mr.  (afterwards  Judge)  Reeve,  of  Con- 
necticut, was  at  first  the  sole  instructor,  but  Judge  Gould  was  afterwards  associated  with  him, 
and  under  them  many  leading  lawyers  and  statesmen  of  the  coimtry  received  their  legal  train- 
ing. The  Harvard  Law  School  was  next  in  point  of  time,  being  established  in  1817.  Law 
Bcmools  are  now  numerous,  and  the  proportion  of  students  in  the  law  who  receive  instmc- 
tion  in  them  increases  every  year.  Most  of  them  confer  the  degree  of  Bachelor  of  La^*s, 
which,  however,  is  not  an  admission  to  the  bar.  The  rules  of  admission  are  different  in  the 
different  States,  and  are  estnbl  shed  either  by  statute  or  by  rule  of  court.  In  some  of  the 
States  a  diploma  from  the  law  school   entitles   the  student  to  admission  on  motion,  without 

13 


Digitized  by 


Google 


24  Stitdy  of  the  La^.  [Intro, 

any  law  schools  within  that  city  should,  for  the  future,  teach  law  therein,  (u) 
Tiie  word  law,  or  legeSy  being  a  general  term,  may  create  some  doubt  at  tnis 
distance  of  time,  whether  the  teaching  of  the  civil  law,  or  the  common  or  both, 
is  hereby  restrained.  But  in  either  case  it  tends  to  the  same  end.  If  the  civil 
law  only  is  prohibited,  (which  is  Mr,  Selden's  (w)  opinion,)  it  is  then  a  retalia- 
tion upon  the  clergy,  who  had  excluded  the  common  law  from  their  seats  of 
learning.  If  the  municipal  law  be  also  included  in  the  restriction,  (as  Sir  Edward 
Coke  (x)  understands  it,  and  which  the  words  seem  to  import,  /then  the  inten- 
tion is  evidently  this:,  by  preventing  private  teachers  within  the  walls  of  the 
city,  to  collect  all  the  common  lawyers  into  the  one  public  university,  which  was 
newly  instituted  in  the  suburbs. 

r*25l  *^^  *^^®  juridical  universitity  (for  such  it  is  insisted  to  have  been  by  For- 
»-  -•  tescue(y)  and  Sir  Edward  Coke)  (z)  there  are  two  sorts  of  collegiate  houses ; 
one  called  inns  of  chancery,  in  which  the  younger  students  of  the  law  were 
usually  placed,  "  learning  and  studying  (says  Fortescue,)  (a)  the  originals,  and, 
as  it  were,  the  elements  of  the  law ;  who  profiting  therein,  as  they  grew  to  ripe- 
ness, so  were  they  admitted  into  the  greater  inns  of  the  same  study,  called  the 
inns  of  court."  And  in  these  inns  of  both  kinds,  he  goes  on  to  tell  us,  the 
knights  and  barons,  with  other  grandees  and  noblemen  of  the  realm,  did  use  to 
place  their  children,  though  they  did  not  desire  to  have  them  thoroughly  learned 
in  the  law,  or  to  get  their  living  by  its  practice :  and  that  in  his  time  there  were 
about  two  thousand  students  at  these  several  inns,  all  of  whom  he  informs  us 
were  Jilii  nobilium,  or  gentlemen  bom. 

Hence  it  is  evident,  tnat  (though  under  the  influence  of  the  monks  our  univer- 
sities neglected  this  study,  yet)  m  the  time  of  Henry  the  Sixth  it  was  thought 
highly  necessary,  and  was  the  universal  practice,  for  the  young  nobility  and 

f entry  to  be  instructed  in  the  originals  and  elements  of  the  laws.  But  by 
egrees  this  custom  has  fallen  into  disuse ;  so  that  in  the  reign  of  Queen  Eliza- 
beth, Sir  Edward  Coke  (J)  dbes  not  reckon  above  a  thousand  students,  and  the 
number  at  present  is  very  considerably  less.  Which  seems  principally  owing  to 
these  reasons :  first,  because  the  inns  of  chancery  being  now  almost  totally  filled 
by  the  inferior  branch  of  the  profession,  are  neither  commodious  nor  proper  for 
the  resort  of  gentlemen  of  any  rank  or  figure ;  so  that  there  are  very  rarely  any 
young  students  entered  at  the  inns  of  chancery:  secondly,  because  in  the  inns 
of  court  all  sorts  of  regimen  and  academical  superintendence,  either  with  regard 
to  morals  or  studies,  are  found  impracticable,  and  therefore  entirely  neglected : 
lastly,  because  persons  of  birth  and  fortune,  after  having  finished  their  usual 
r*26l  ^^'^''®®'^  ^^  ^^®  universities,  have  *8eldom  leisure  or  resolution  sufficient 
•-  -"to  enter  upon  a  new  scheme  of  study  at  a  new  place  of  instruction.  Where- 
fore few  gentlemen  now  resort  to  the  inns  of  court,  but  such  for  whom  the 
knowledge  of  practice  is  absolutely  necessary ;  such,  I  mean  as  are  intended  for 
the  profession :  the  rest  of  our  gentry  (not  to  say  our  nobility  also)  having 
usually  retired  to  their  estates,  or  visited  foreign  kingdoms,  or  entered  upon 

(ti)  JVe  aliquis  scholas  regetu  de  legibus  in  eadem  clvUate  de  omtero  ibidem  leget  doceai. 

{w)  In  FlA.  8.  2.  («)  2  lust,  proem.  (y)  C.  49.  {z)  3  Bep.  pref.  (a)  C.  49. 

(6j  3  Hep.  pref. 

examiDation.  The  general  rnle  is  that  applicantfl  must  pass  a  satisfaotoiy  examination;  either  in 
open  court  or  before  a  committee  of  practitioners  appointed  by  the  court  To  the  federal  conrts, 
attorneys  and  counsellors  of  the  highest  courts  of  the  several  states  are  admitted  on  motion, 
without  further  evidence  of  fitness. 

As  to  the  comparative  advantages  of  pnrsuing  the  studjr  of  the  law  in  the  law  school  and  in 
the  office  of  the  practicing  lawyer,  Mr.  Bishop  expresses  nis  views  in  his  First  Book  of  the  Law, 
chap.  17. 

Not  the  least  among  the  valuable  results  of  the  law  schools  has  been  the  publication,  by  some 
of  the  eminent  jurists  who  have  been  professors  therein,  of  the  lectures  delivered  by  them  upon 
leading  subjects.  The  commentaries  of  Blackstone  and  Kent  and  Story,  IJie  lectures  of  Austui 
on  the  Provmce  of  Jurisprudence,  and  the  treatises  on  the  Conflict  of  Laws,  by  Justice  Story,  on 
Domestic  Relations,  by  Judge  Reeve,  on  Pleading,  by  Jndee  Gould,  on  Evidence,  by  Mr.  Green- 
leaf,  on  Contracts,  by  Mr.  Parsons,  and  on  Real  Property,  by  Mr.  Washburn,  will  at  once  occur 
to  the  reader. 
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public  life,  without  any  instruction  in  the  laws  of  the  land,  and  indeed  with 
hardly  any  opportunity  of  gaining  instruction,  unless  it  can  be  afforded  them  in 
these  seats  of  learning. 

And  that  these  are  the  proper  places,  for  affording  assistances  of  this  kind  to 
gentlemen  of  all  stations  and  degrees,  cannot  (I  think)  with  any  colour  of  rea- 
son be  denied.  For  not  one  of  the  objections,  which  are  made  to  the  inns  of 
court  and  chancery,  and  which  I  have  just  now  enumerated,  will  hold  with  regard 
to  the  universities.  Gentlemen  may  here  associate  with  gentlemen  of  their  own 
rank  and  degree.  Nor  are  their  conduct  and  studies  left  entirely  to  their  own 
discretion ;  but  regulated  by  a  discipline  so  wise  and  exact,  yet  so  liberal,  so 
sensible,  and  manly,  that  their  conformity  to  its  rules  (which  does  at  present  so 
much  honour  to  our  youth)  is  not  more  the  effect  of  constraint  than  of  their 
own  inclinations  and  choice.  Neither  need  they  apprehend  too  long  an  avoca- 
tion hereby  from  their  private  concerns  and  amusements,  or  ^what  is  a  more 
noble  object)  the  service  of  their  friends  and  their  country.  Tnis  study  will  go 
hand  in  hand  with  their  other  pursuits :  it  will  obstruct  none  of  them ;  it  will 
ornament  and  assist  them  all. 

But  if,  upon  the  whole,  there  are  any  still  wedded  to  monastic  prejudice,  that 
can  entertain  a  doubt  how  far  this  study  is  properly  and  regularly  academical^ 
such  persons  I  am  iifraid  either  have  not  considered  the  constitution  and  design 
of  an  university,  or  else  think  very  meanly  of  it.  It  must  be  a  deplorable  nar- 
rowness of  mind,  that  would  confine  these  seats  of  instruction  to  the  limited 
views  of  one  or  two  learned  professions.  To  tlie  praise  of  tliis  age  be  it  spoken 
a  more  open  *and  generous  way  of  thinking  begins  now  univereally  to  ri|t27i 
prevail.  The  attainment  of  liberal  and  genteel  accomplishments,  though  ^  J 
not  of  the  intellectual  sort,  has  been  thought  by  our  wisest  and  most  affectionate 
patrons,  (c)  and  very  lately  hy  the  whole  university,  (J)  no  small  improvement 
of  our  ancient  plan  of  education :  and  therefore  I  ma^  safely  affirm  that  noth- 
ing (how  unusual,  soever)  is,  under  due  regulations,  improper  to  be  taught  in 
this  place,  which  is  proper  for  a  gentleman  to  learn.  But  that  a  science,  which 
distinguishes  the  criterions  of  right  and  wrong;  which  teaches  to  establish  the 
one,  and  prevent,  punish  or  redress  the  other ;  which  employs  in  its  theory  the 
noblest  faculties  of  the  soul,  and  exerts  in  its  practice  the  cardinal  virtues  of  the 
heart;  a  science,  which  is  universal  in  its  use  and  extent,  accommodated  to  each 
individual,  yet  comprehending  the  whole  community ;  that  a  science,  like  this 
should  ever  have  been  deemed  unnecessary  to  be  studied  in  a  university,  is  mat- 
ter of  astonishment  and  concern.  Surely,  if  it  were  not  before  an  object  of  aca- 
demical knowledge,  it  was  high  time  to  make  it  one :  and  to  those  who  can  doubt 
the  propriety  of  its  reception  among  us,  (if  any  such  there  be,)  we  may  return 
an  answer  in  their  own  way,  that  ethics  are  confessedly  a  branch  of  acjidemical 
learning ;  and  Aristotle  himself  has  said,  speaking  of  the  laws  of  his  own  coun- 
try, that  jurisprudence  or  the  knowledge  of  those  laws,  is  the  principal  and  most 
perfect  branch  of  ethics,  (e) 

From  a  thorough  conviction  of  this  truth,  our  munificent  benefactor,  Mr. 
Viner,  having  employed  above  half  a  century  in  amassing  materials  for  new- 
modelling  and  rendermg  more  commodious  the  rude  study  of  the  laws  of  the  land, 
consigned  *both  the  plan  and  execution  of  these  his  public-spirited  designs  c*oqi 
to  the  wisdom  of  his  parent  university.  Resolving  to  dedicate  his  learned  ^  -• 
labours  "  to  the  benefit  of  posterity  and  the  perpetual  service  of  his  country," 
(/)  he  was  sensible  he  could  not  perform  his  resolution  in  a  better  and  more 
effectual  manner,  than  by  extending  to  the  youth  of  this  place,  those  assistances 
of  which  he  so  well  remembered  and  so  heartily  regretted  the  want.  And  the 
sense  which  the  university  has  entertained  of  this  ample  and  most  useful  bene- 

(c)  Lord  Chancellor  Clarendon,  In  his  dinloprne  of  edncadon,  amone  his  tracts,  p.  32."),  appears  Ut  have 
b«en  very  sulii'itiMis,  that  it  might  foo  made  '•  a  part  of  the  omnmeut  of  our  learned  actideinied,  to  teacli  the 
qualities  of  riding,  dancing  and'^fencing.  at  those  hours  when  more  serions  exercises  should  be  intermitted." 

(d)  By  accepting  in  fwll  convocation  the  remainder  of  Lor<l  Clarendon's  history  from  Ids  noble  descend- 
ants  on  condition  to  apply  the  profits  arising  from  its  publication  to  the  establishment  of  a  manage  in  the 
nnu-ersity.     {*')  Te/.Eia  fii7.t(;a  a^rrr],  tn  tt}^  TE7,nag  aperng  ;co//a(7if  c;*.    Ethic,  ad  Nicomach.  I.  6.  c.  8. 

(/)  Se^i  the  I'rutuce  to  the  18th  volnim;  of  his  abiidgment. 
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faction  must  appear  beyond  a  doubt  from  their  ^titude,  in  receiving  it  with  all 
possible  marks  of  esteem ;  ( ^ )  from  their  alacrity  and  unexampled  dispatch  in 
carrying  it  into  execution ;  (h)  and  above  all,  from  the  laws  and  constitutions 
by  which  they  have  effectually  guarded  it  from  the  neglect  and  abuse  to  which 
such  institutions  are  liable,  (i)  We  have  seen  an  universal  emulation  who  best 
should  understand,  or  most  laithfully  pursue,  the  designs  of  our  generous  patron : 
r*30l  *^^  ^^^^  pleasure  we  recollect,  that  those  who  are  most  distinguished  *by 
L  J  their  quality,  their  fortune,  their  station,  their  learning,  or  their  experi- 
ence, have  appeared  the  most  zealous  to  promote  the  success  of  Mr.  Viner's 
establishment 

{g)  Bfr.  Vloer  la  enrolled  among  the  public  benefactors  of  the  university  by  decree  of  convocation. 

(A)  &fr.  Viner  died  June  5,  1756.  His  eflVcts  were  collected  and  settled,  near  a  volume  of  his  work  printed, 
alinoat  the  whole  disposed  of,  and  the  accounts  made  up,  iu  a  year  and  a  half  fW>ni  his  decease,  by  tiie  very 
dillKeut  and  worthy  aaministrntors,  with  the  will  annexed,  (Dr.  West  and  Ur.  Good,  of  Musdaleiie ;  Dr.  Whaley, 
of  Oriel;  Mr.  BucKler,  of  All  Souls:  and  Mr.  Bett^  of  University  College  ;|  to  whom  that  c«ire  was  eonsiKued  by 
the  University.  Another  half  year  was  emnlnyed  in  considering  and  settling  a  plan  of  the  proposed  institution, 
and  in  framing  the  statutes  thereupon,  whicli  were  finally  conflrmed  by  convocation,  on  the  .Id  of  July,  1753.  The 
professor  wH8>elcct«d  on  the  20th  October  following,  and  two  scholars  on  the  succeeding  day.  And  lastly,  it 
was  agreed  at  the  annual  audit  in  1761  to  entabhsh  a  tVllownliip  ;  and  a  fellow  was  accordingly  elected  in  January 
following.  The  residue  of  this  fkiud,  arising  fk*oni  the  sale  of  Mr.  Viuer's  abridgement,  will  probably  be  sufficient 
hereafter  to  found  another  fellowship  and  scholarship,  or  three  more  scholarships,  as  ahall  be  thought  most 
expedient. 

(i)  The  statutes  are  in  substance  as  follows : 

1.  That  the  accounts  of  this  benefaction  be  separately  kept,  and  annually  audited  by  the  delegates  of  aeeounts 
and  professor,  and  aftrrwards  reported  to  convocation. 

2.  That  a  professorship  of  the  laws  of  England  bo  established,  with  a  salary  of  two  hundred  fionnds  per  annnm ; 
the  professor  to  be  elected  by  convocation,  and  to  be  at  the  time  of  his  election  at  least  a  roaster  of  arts  or  bachelor 
of  civil  law  in  the  University  of  Oxford,  of  ten  ye«rs  standing  from  his  matriculatiou ;  and  also  a  barrister  at  law  of 
four  years  standing  at  the  bar. 

3.  That  snch  professor  (l»y  himself,  or  by  deputy  to  be  previously  approved  by  convocation)  do  read  one  solemn 

{tublie  lecture  on  the  laws  of  England,  and  iu  the  Englisn  language  In  every  academical  term,  at  certain  stated 
iraes  previous  to  the  commencement  of  the  comniou  law  term;  or  forfeit' twenty  pounds  for  every  omission  to 
Mr.  Viuer's  general  fiind;  and  also  (>>y  himself,  or  by  deputy  to  be  approved,  if  occasional,  by  the  vice-clian- 
cellor  and  proctors;  or,  if  permanent,  both  the  cause  ana  the  deputj' to  be  annuolly  «pnro\ed  by  convocation.) 
do  yearly  read  one  complete  course  of  lectures  on  the  laws  of  England,  and  in  the  Engluh  language,  consisting 
of  sixty  lectures  at  the  least,  to  be  read  during  the  university  term  time,  with  such  proper  intervals  that  not 
more  than  four  lectures  may  fall  within  any  single  week  ;  that  the  professor  do  give  a  month's  notice  of  the  time 
when  the  course  is  to  begin,  and  do  read  gratis  to  the  scholars  of  Mr.  Viuer's  foundation  ;  but  may  demand  of 
other  auditors  such  gratuity  as  shall  be  settled  from  time  t4>  time  by  decree  of  convocation,  and  that  for  every 
of  the  said  sixty  lectures  omitted,  the  professor  on  complaint  made  to  the  vice-chancellor  within  the  year,  rfo 
forfeit  forty  shillings  to  Mr.  Viuer's  general  ftiud,  the  proof  of  having  performed  his  duty  to  lie  upou  the  said 
professor. 

4.  That  every  professor  do  continue  in  his  office  during  life,  unless  in  case  of  such  misbehavior  as  shall  amount  to 
bannition  by  the  university  statutes,  or  unleM  he  deserts  the  profession  of  the  law  by  betaking  himself  to 
another  profession ;  or  unless,  after  one  admonition  by  the  vice-chancellor  and  proctors  for  notorious  neglect,  he  is 

Siilty  of^another  flagrant  omission;  in  any  of  which  cases  he  be  deprived  by  the  vice-chancellor,  with  consent  of 
le  house  of  cdkivocatioiL 

5.  That  such  a  number  of  fellowships,  with  a  stipend  of  fifty  pounds  per  annum,  and  scholarships  with  a  stipend 
of  thirty  pounds,  be  established,  as  the  convocation  shall  fVom  time  to  time  ordain,  accordmg  to  the  state  of  Mr. 
Viuer's  revenues. 

6.  Tliat  every  fellow  be  elected  by  convocation,  and  at  the  time  of  election  be  unmarried,  and  at  least  a  master 
of  arts  or  a  bachelor  of  civil  law,  and  a  member  of  some  college  or  hall  in  the  university  of  Oxford;  the  scholars  of 
this  foundation,  or  such  as  have  been  scliolanj.  (if  qnnlilled  and  approved  of  by  convocation,)  to  have  the  preference: 
that  if  not  a  barrister  when  chosen,  he  be  called  to  the  bar  withia  one  year  aft«r  hi«  election;  but  do  reside  in  the 
university  two  mouths  in  every  year,  or,  iu  caae  of  non-residence,  do  forfeit  the  stipend  of  that  year  to  Mr.  Viner's 
general  fund. 

7.  Tliat  every  scholar  be  elected  by  convocation,  and,  at  the  time  of  election  be  nnmarried,  and  a  member  of 
some  college  or  hall  in  the  univerRity  of  Oxford,  who  nhall  have  been  matrlculnted  twentv-four  calendar  months 
at  the  least;  that  he  do  t«ke  the  degree  of  batrhelor  of  civil  law  with  all  convenient  speed  (either  proceeding  iu 
arts  or  otherwise) :  and  previous  to  liis  taking  the  same,  between  the  second  and  eighth  year  from  his  matriculation, 
U*  Ixmnd  to  attend  two  courses  of  the  proTeHHor's  lectures,  to  be  certified  under  the  professiir's  hand;  atid  within 
one  .year  after  taking  the  same  to  be  called  to  the  l>ar ;  that  he  do  annually  reside  six  months,  tilllie  is  of  four  years' 
standing,  and  four  months  from  that  lime  till  he  is  master  of  arts  or  bachelor  of  civil  law ;  after  which  he  be  bound 
to  reside  two  months  in  every  year;  or,  in  case  of  non-residence,  do  forfeit  th«  stipend  of  that  year  to  Mr.  Viner'a 
general  fund. 

8.  Tliat  the  scholarships  do  become  void  in  case  of  non-attendance  on  the  professor,  or  not  taking  the  degree  of 
bachelor  of  civil  law,  being  duly  admonished  so  to  do  by  the  vice-chancellor  and  proctors;  and  that  both  fellowships 
and  scholarships  do  expire  at  the  end  often  years  after  each  rewiiective  eleetiim;  and  become  void  In  case  of 

trofts  miMbehaxior,  non  rciitdence  for  two  years  together,  marriage,  not  b«'iug  called  to  the  bar  within  the  time 
I- fure  limited  (behig  duly  adniouiHiied  so  to  be  by  the  vicechnncellonind  proctors,)  or  deserting  the  profession  of 
the  law  bv  following  any  other  profe88ion;  and  that  in  any  of  these  cases  the  vice-chancellor,  witli  consent  of 
convocation  do  declnre  tl'ie  place  actusilly  void. 

9.  That  in^n«e  of  nny  vacancy  of  the  profei<»orMhlp.  fellowships  or  scholarships,  the  profits  of  the  current  year  be 
ratably  divided  iH-tweeu  tlie  priMicrenjsiu-,  or  hia  repienentatives,  and  the  succcHitor;  aud  that  a  new  election  be  had 
uithiii  one  month  afterwardtt,  unleas  h'y  that  means  the  time  of  election  shall  fall  within  any  vacation  in  which 
caMe  it  be  deferred  to  the  firtit  week  In  tlie  next  Aill  term.  And  that  before  any  convocation  shall  be  held  for  such 
eleciinn,  or  for  any  other  matter  relating  to  Mr.  Viuer's  benefaction,  ten  days  public  notice  be  given  to  each  college 
and  hall  of  the  convocation,  aud  the  cause  of  convuklug  it  (1) 

(1\  It  must  not  be  Rnpposed  that  inBtraetion  in  the  law  is  entirely  wanting  in  the  other  great 
Kngfish  universitv.  There  are  two  professors  of  law  at  Cambridge,  one  of  whom  lectures  upon 
Konian  law,  and  its  influence  upon  modem  systems,  and  especially  upon  international  law,  and 
the  other  upon  English  law  and  English  constitutional  history.  Three  law  degrees  are  conlcrred ; 
thoi>c  of  B.  L.,  M.  L.,  and  LL.  D.  For  the  first  and  la«t  there  are  examinations;  the  second  ia 
conferred  without  examination,  three  years  alter  the  first. 
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The  advantages  that  might  result  to  the  science  of  the  law  itself,  when  a  little 
more  attended  tx)  in  these  seats  of  knowledge,  perhaps,  would  be  very  consider- 
a])le.  The  leisure  and  abilities  of  the  learned  in  these  retirements  might  either 
suggest  expedients,  or  execute  those  dictated  by  wiser  heads,  (k)  for  improving 
its  method,  retrenching  it-  superfluities,  and  reconciling  the  little  contrarieties, 
which  the  practice  of  many  centuries  will  necessiirily  create  in  any  human 
system ;  a  task  which  those  who  are  deeply  employed  in  business,  and  the  more- 
active  scenes  of  the  profession,  can  hardly  condescend  to  engage  in.  And  as  to 
the  interest,  or  (which  is  the  sjime)  the  reputation  of  the  universities  them- 
selves, I  may  venture  to  pronounce,  that  if  ever  this  study  should  arrive  to  an} 
tolerable  perfection,  either  here  or  at  Cambridge,  the  nobility  and  gentry  of  this 
kingdom  would  not  shorten  their  residence  upon  this  account,  nor  perhaps 
entertain  a  worse  opinion  of  the  benefits  of  academical  education.  Neither  should 
it  be  considered  as  a  matter  of  light  importance,  that  while  we  thus  extend  the 
pommria  of  university  learning,  and  adopt  a  new  tribe  of  citizens  within  these 
philosophical  walls,  we  interest  a  very  ^numerous  and  very  powerful  pro-  r«o-i  i 
lession  in  the  preservation  of  our  rights  and  revenues.  ^      ^ 

For  I  think  it  past  dispute  that  those  gentlemen,  who  resort  to  the  inns  of 
court  with  a  view  to  pursue  the  profession,  will  find  it  expedient,  whenever  it  is 
practicable,  to  lay  the  previous  foundations  of  this,  as  well  as  every  other  science, 
in  one  of  our  learned  universities.  We  may  a])peal  to  the  experience  of  every 
sensible  lawyer,  whether  any  thing  can  be  more  hazardous  or  discouraging,  than 
the  usual  entrance  on  the  study  of  the  law.  A  raw  and  unexperienced  youth, 
in  the  most  dangerous  season  or  life,  is  transi)lanted  on  a  sudden  into  the  midst 
of  allurements  to  pleasure,  without  any  restraint  or  check  but  what  his  own 
prudence  can  suggest ;  with  no  public  direction  in  what  course  to  })nrsue  his 
inquiries;  no  private  assistance  to  remove  the  distresses  and  difficulties  which 
will  always  embarrass  a  beginner.  In  this  situation  he  is  expected  to  sequester 
himself  from  the  world,  and,  by  a  tedious  lonely  process,  to  extract  the  theory  of 
law  from  a  mass  of  undigested  learning ;  or  else,  by  an  assiduous  attendance  on 
the  courts,  to  pick  up  theory  and  practice  together,  sufticient  to  qualify  him  for 
the  ordinary  run  of  business.  Hoav  little,  therefore,  is  it  to  be  wondered  at,  that 
we  hear  of  so  frequent  miscarriages ;  that  so  many  gentlemen  of  bright  imagina- 
tions gi'ow  weary  of  so  unpromising  a  search,  (l)  and  addict  themselves  wholly 
to  amusements,  or  other  less  innocent  pursuits ;  and  that  so  many  persons  of 
moderate  capacity  confuse  themselves  at  first  setting  out,  and  continue  ever  dark 
and  puzzled  dui-mg  the  remainder  of  their  lives. 

The  evident  want  of  some  assistance  in  the  rudiments  of  legal  knowledge  has 
given  birth  to  a  practice,  which,  if  ever  it  had  grown  to  be  general,  must  have 
proved  of  extremely  *pernicious  consequence.  I  mean  the  custom,  by  r*Q2"| 
some  so  very  warmly  recommended,  of  dropping  all  liberal  education,  as  L  J 
of  no  use  to  students  in  the  law,  and  placing  them,  in  its  stead,  at  the  desk  of  some 
skilful  attorney,  in  order  to  initiate  them  early  in  all  the  depths  of  practice,  and 
render  them  more  dextrous  in  the  mechanical  part  of  business.  A  few  instances 
of  particular  persons,  (men  of  excellent  learning  and  unblemished  integrity.) 
who,  in  spite  of  this  method  of  education,  have  shone  in  the  foremost  ranks  of  tlie 
bar,  have  afforded  some  kind  of  sanction  to  this  illiberal  path  to  the  profession, 
and  biassed  many  parents,  of  shortsighted  judgment,  in  its  favour;  not  consider- 
ing that  there  are  some  geniuses  fonned  to  overcome  all  disadvantages,  and  that, 
from  such  particular  instances,  no  general  rules  can  be  formed;  nor  observing 
that  those  very  persons  have  frequently  rccoai mended,  by  the  most  forcible  of 
all  examples,  the  disposal  of  their  own  ofispring,  a  very  different  foundation  of 
legal  studies,  a  regular  academical  education.  Perhaps  too,  in  return,  I  could 
now  direct  their  eyes  to  our  principal  seats  of  justice,  and  suggest  a  few  hints  in 

(J;)  See  Lord  Bacon's  proposals  and  offer  of  a  digest. 

({)  sir  Henry  Spelman,  in  the  preface  to  his  plossary.  hasprivonns  a  verylivoly  plchire  of  Ills  own  distress 
npon  this  occasion  :  '*  Emisit  me  mater  Lonfiinum,  Juris  nosiri  capessenrli  gratia  :  ntjun  mm  veMihuhivi  nahi- 
ttU9em^  repmrU»«mq%ie  linguam  peregrinam.  duilectum  barbarum,  methodnm  inconcinnam  molem  non  ingeiUem 
•otem  ted  pfrpttuis  humerU  mstinendamy  excidU  mUU  (fateor)  antmiM,  ^c.*' 
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favour  of  university  learning :  (m)  but  in  these,  all  who  hear  tee,  I  know,  have 
already  prevented  me. 

MaMng,  therefore,  due  allowance  for  one  or  two  shining  exceptions,  experi- 
ence may  teach  us  to  foretell  that  a  lawyer,  thus  educated  tx)  the  bar,  in  subser- 
vience to  attorneys  and  solicitors,  (n)  will  find  that  he  has  begun  at  the  wrong 
end.  If  practice  be  the  whole  he  is  taught,  practice  must  also  be  the  whole  he 
will  ever  Know:  if  he  be  uninstructed  in  the  elements  and  first  principles  upon 
which  the  rule  of  practice  is  founded,  the  least  variation  from  established  prece- 
dents will  totally  distract  and  bewilder  him :  ita  lex  scripta  eat  (o)  is  the  utmost 
his  knowledge  will  arrive  at ;  he  must  never  aspire  to  form,  and  seldom  expect 
to  comprehend,  any  arguments  drawn,  a  priori^  from  the  spirit  of  the  laws  and 
the  natural  foundations  of  justice. 

r^oo-i  *Nor  is  this  all ;  for,  (as  few  persons  of  birth  or  fortune,  or  even  of 
L  J  scholastic  education,  will  submit  to  the  drudgery  of  servitude  and  the 
manual  labour  of  copying  the  trash  of  an  office,)  shoiud  this  infatuation  prevail 
to  any  considerable  decree,  we  must  rarely  expect  to  see  a  gentleman  of  distinc- 
tion or  learning  at  the  bar.  And  what  the  consequence  may  be,  to  have  the  inter- 
pretation and  enforcement  of  the  la \ys  (which  include  the  entire  disposal  of  our 
properties,  liberties,  and  lives,)  fall  wholly  into  the  hands  of  obscure  or  illiterate 
men,  is  matter  of  very  public  concern. 

The  inconveniences  hei*e  pointed  out  can  never  be  effectually  prevented,  but 
by  making  academical  education  a  previous  step  to  the  profession  of  rhe  com- 
mon law,  and  at  the  same  time  making  the  rudiments  of  the  law  a  part  of 
academical  education.  For  sciences  are  of  a  sociable  disposition,  and  flourish 
best  in  the  neighbourhood  of  each  other ;  nor  is  there  any  branch  of  learning  but 
may  be  helped  and  improved  by  assistances  drawn  from  other  arts.  If,  therefore, 
the  student  in  our  laws  hath  formed  both  his  sentiments  and  style  by  perusal 
and  imitation  of  the  purest  classical  writers,  among  whom  the  historians  and 
orators  will  best  deserve  his  regard;  if  he  can  reason  with  precision,  and  sepa- 
rate argument  from  fallacy,  by  the  clear,  simple  rules  of  pure,  unsophisticated 
logic;  if  he  can  fix  his  attention,  and  steadily  pursue  truth  thonigh  any,  the 
most  intricate  deduction,  by  the  use  of  mathematical  demonstrations;  if  he  has 
enlarged  his  conceptions  or  nature  and  art,  by  a  view  of  the  several  branches  of 
genuine  experimental  philosophy ;  if  he  has  impressed  on  his  mind  the  sound 
maxims  of  the  law  of  nature,  the  best  and  most  authentic  foundation  of  human 
laws ;  if,  lastlv,  he  has  contemplated  those  maxims  i-educed  to  a  practical  system 
in  the  laws  of  imperial  Rome ;  if  he  has  done  this,  or  any  part  of  it,  (though  all 
may  be  easily  done  under  as  able  instructors  as  ever  graced  any  seats  of  learning,) 
a  student  thus  qualified  may  enter  upon  the  study  of  tlie  law  with  incredible 
r*S4l  ^^^^^^  ^'^  reputation.  And  if,  at  the  conclusion,  or  during  *the 
L  J  acquisition  of  these  accomplishments,  he  will  afford  himself  here  a  year 
or  two's  further  leisure,  to  lay  the  foundation  of  his  future  labours  in  a  solid 
scientifical  method,  without  thirsting  too  early  to  attend  that  practice  which  it 
is  impossible  he  should  rightly  comprehend;  lie  will  afterwards  proceed  with  the 
greatest  ease,  and  will  unfold  the  most  intricate  points  with  an  intuitive  rapidity 
and  clearness.  * 

I  shall  not  insist  upon  such  motives  as  might  be  drawn  from  principles  of 
economy,  and  are  applicable  to  particulars  only :  I  reason  upon  more  geiienil 
topics.  And  therefore  to  the  qualities  of  the  head,  which  I  have  just  enumer- 
ated, I  cannot  but  add  those  of  the  heart;  affectionate  loyalty  to  the  king,  a  zeal 
for  liberty  and  the  constitution,  if  seuse  of  real  honour,  and  well  grounded  prin- 
ciples of  religion,  as  necessary  to  form  a  truly  valuable  English  lawyer,  a  Hyde, 

(m)  The  four  highest  Judicial  offices  were  at  that  time  filled  br  gentlemen,  two  of  whom  had  been  fblluws  of 
All  8'>als  College ;  another,  student  of  Christ  Church ;  and  the  (burth,  a  follow  of  TrinityCollego,Cambridge.(7) 
(n)  Sec  Ken  net's  Life  of  Somner,  p.  67. 
(o)  Ff.  40.  9.  12. 

(7)  [The  two  first  were,  Lord  Nortbington  and  Lord  Chief  Justice  WUles ;  the  third,  Lnrd 
Mansfield;  and  the  fourth,  Sir  Thomas  Sewell,  Master  of  the  Bolls.] 
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a  Hale,  or  a  Talbot  And,  whatever  the  ignorance  of  some,  or  nnkindness  of 
others,  may  have  heretofore  untrulv  suggested,  experience  will  warrant  us-  to 
affirm,  that  these  endowments  of  loyalty  and  public  spirit,  of  honour  and  religion, 
are  no  where  to  be  found  in  more  high  perfection  than  in  the  two  universities 
of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expected  that  I  lay  before  you  a  short 
and  general  account  of  the  method  I  propose  to  follow,  iii  endeavouring  to  exe 
cute  the  trust  you  have  been  pleased  to  repose  in  my  hands.  And  in  these  solemn 
lectures,  which  are  ordained  to  be  read  at  the  entrance  of  eveiy  teinn,  (more 
perhaps  to  do  public  honour  to  this  laudable  institution,  than  for  the  private 
instruction  of  mdividuals,)  {p)  I  presume  it  will  best  answer  the  intent  of  oui 
benefactor,  and  the  expectation  of  this  learned  body,  if  I  attempt  to  illustrate  at 
times  such  detached  titles  of  the  law  as  are  the  most  easy  to  be  understood,  and 
most  capable  of  historical  or  critical  ornament  But  in  reading  the  complete 
course,  which  is  annually  consigned  to  my  care,  a  more  regular  method  will  be 
necessary;  and,  till  a  better  is  proposed,  I  *shall  take  the  liberty  to  follow  r^oK-i 
the  same  that  I  have  already  submitted  to  the  public,  (q)  To  fill  up  and  L  •^^J 
finish  that  outline  with  propriety  and  correctness,  and  to  render  the  whole  intel- 
ligible to  the  uninformed  minds  of  beginners,  (whom  wo  are  too  apt  to  suppose 
acquainted  with  terms  and  ideas,  which  they  never  had  opportunity  to  learn,) 
this  must  be  my  ardent  endeavour,  though  by  no  means  my  promise,  to  accom- 
plish. You  will  permit  me,  however,  very  briefly  to  describe  rather  what  I  con- 
ceive an  academical  expounder  of  the  laws  should  do,  than  what  I  have  ever 
known  to  be  done. 

He  should  consider  his  course  as  a  general  map  of  the  law,  marking  out  the 
shape  of  the  country,  its  connexions  and  boundaries,  its  greater  divisions  and 
principal  cities;  it  is  not  his  business  to  describe  minutely  the  subordinate  lim- 
its, or  to  ftx  the  longitude  and  latitude  of  every  inconsiderable  hamlet  His 
attention  should  be  engaged,  like  that  of  the  readers  in  Fortescue's  inns  of  chan- 
cery, "in  tracing  out  the  originals  and  as  it  were  the  elements  of  the  law.''  For 
if,  as  Justinian  (r)  has  observed,  the  tender  understanding  of  the  student  be 
loaded  at  the  first  with  a  multitude  and  variety  of  matter,  it  will  either  occasion 
him  to  desert  his  studies,  or  will  carry  him  heavily  through  them,  with  much 
labour,  delay,  and  despondence.  These  originals  should  be  traced  to  their  foun- 
tains, as  well  as  our  distance  will  permit ;  to  the  customs  of  the  Britons  and 
Germans,  as  recorded  by  Caesar  and  Tacitus ;  to  the  codes  of  the  northern  nations 
on  the  continent,  and  more  especially  to  those  of  our  own  Saxon^ princes;  to  the 
niles  of  the  Roman  law  either  left  here  in  the  days  of  Papinian,  or  imported  by 
Vacarius  and  his  *followers;  but  above  all,  to  that  inexhaustible  reservoir  r*Q/»-| 
of  legal  antiquities  and  learning,  the  feudal  law,  or,  as  Spelman  (s)  has  *-  -• 
entiued  it,  the  law  of  nations  m  our  western  orb.  These  primary  rules  and 
fundamental  principles  should  be  weighed  and  compared  with  the  precepts  of 
the  law  of  nature,  and  the  practice  of  other  countries ;  should  be  explained  by 
reasons,  illustrated  by  examples,  and  confirmed  by  undoubted  authorities ;  their 
history  should  be  deduced,  their  changes  and  revolutions  observed,  and  it  should 
be  shewn  how  far  they  are  connected  with,  or  have  at  any  time  been  afiected  by, 
the  civil  transactions  of  the  kingdom. 

A  plan  of  this  nature,  if  executed  with  care  and  ability,  cannot  fail  of  admin- 
istering a  most  useful  and  rational  entertainment  to  students  of  all  ranks  and 
professions;  and  yet  it  must  be  confessed  that  the  study  of  the  laws  is  not 
merely  a  matter  or  amusement;  for,  as  a  very  judicious  writer  (t)  has  observed 

CpJ  See  TiOWtirs  Oraiio  Crewiana.  p.  386. 

fqj  The  Analysis  of  the  Laws  of  Enjrland,  first  pabllshed  A.  D.  1756,  and  exhibiLing  the  order  and 
principal  divisions  of  the  ensning  Commentariea,  which  were  originally  submitted  to  the  university  in  a 
private  course  of  lectures,  A.  D.  1763. 

(r)  IneipienHbus  nobis  exponert  jurapopuH  Romani,  ita  videntur  tradi  ponse  eommodissime,  8i  primo  levi 
ae  stmpliei  via  Hngula  tradarUur ;  alioqui,  H  ttatim  ab  initio  rudem  adhuc  et  infirmum  animum  studiosi  mul- 
Htudine  ac  varietate  rerum  oneravimun.  duorum  aUerum.  aut  desertorem  atudiorum  t^ciemus,  aut  ctim  maano 
labore,  tcepe  etfam  cum  diMdetUia  (qun  plerumque  juvenes  avertit)  serins  ad  id  peraucemus,  ad  quod,  levtore 
via  ductus,  sine  moffno  labore,  et  sine  ulia  diMtlentia  maturiusperduei  potuisset.    Inst.  /.  1.  2. 

Cs)  Of  parliaments,  57.  CtJ  Or.  Taylor's  Pref.  to  Elem.  of  Civil  Law. 
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upon  a  similar  occasion,  the  learner  "  will  be  considerably  disappointed,  if  he 
looks  for  entertainment  without  the  expense  of  attention/'  An  attention,  how 
ever,  not  greater  than  is  usually  bestowed  in  mastering  the  rudiments  of  other 
sciences,  or  sometimes  in  pursuing  a  favourite  recreation  or  exercise.  And  this 
attention  is  not  equally  necessary  to  be  exerted  by  every  student  upon  every 
occasion.  Some  branches  of  the  law,  as  the  formal  process  of  civil  suits,  and 
the  subtle  distinctions  incident  to  landed  property,  which  are  the  most  difficult, 
to  be  thoroughly  understood,  are  the  least  worth  the  pains  of  understanding 
except  to  such  gentlemen  as  intend  to  pursue  the  profession.  To  otliers  I  may 
venture  to  apply,  with  a  slight  alteration,  the  words  of  Sir  John  Fortescue  (u) 
when  first  his  royal  pupil  determines  to  engage  in  this  studv:  "It  will  not  be 
necessary  for  a  gentleman  as  such,  to  examine  with  a  close  application  the 
critical  niceties  of  the  law.  It  will  fully  be  sufficient,  and  he  may  well  enough 
be  denominated  a  lawyer,  if  under  the  instruction  of  a  master  he  traces  up  the 
r*37l  Pfi^^^pl®^  and  grounds  of  the  *law,  even  to  their  original  elements. 
I-  J  Therefore,  in  a  very  short  period,  and  with  very  little  labour,  he  may 
be  sufficiently  informed  in  the  laws  of  his  country,  it  he  will  but  apply  his 
mind  in  good  earnest  to  receive  and  apprehend  them.  For,  though  such  knowl- 
edge as  is  necessary  for  a  judge  is  hardly  to  be  acquired  by  the  lucubrations  of 
twenty  years,  yet,  with  a  genius  of  tolerable  perspicacity,  that  knowledge  which 
is  fit  for  a  person  of  birth  or  condition  may  be  learned  m  a  single  year,  without 
neglecting  his  other  improvements.*' 

To  the  few  therefore  (the  very  few  I  am  persuaded,)  that  entertain  such 
unworthy  notions  of  an  university,  as  to  suppose  it  intended  for  mere  dissipa- 
tion of  thought;  to.  such  as  mean  only  to  while  away  the  awkward  interval 
from  childhood  to  twenty-one,  between  the  restraints  of  the  school  and  the  licen- 
tiousness of  politer  life,  in  a  calm  middle  state  of  mental  and  of  moral  inac- 
tivity; to  these  Mr.  Viner  gives  no  invitation  to  an  entertainment  which  they 
never  can  relish.  But  to  the  long  and  illustrious  train  of  noble  and  ingenuous 
youth,  who  are  not  more  distinguished  among  us  by  their  birth  and  possessions, 
than  by  the  regularity  of  their  conduct  and  tiieir  thirst  after  useful  knowledge, 
to  these  our  benefactor  has  consecrated  the  fruits  of  a  long  and  laborious  life, 
worn  out  in  the  duties  of  his  calling ;  and  will  joyfully  reflect  (if  such  reflec- 
tions can  be  now  the  employment  of  his  thoughts,)  that  he  could  not  more 
effectually  have  benefited  posterity,  or  contributed  to  the  service  of  tlie  public, 
than  by  founding  an  institution  wliich  mav  instruct  the  rising  generation  in  the 
wisdom  of  our  civil  polity,  and  inspire  tliem  with  a  desire  to  be  still  better 
acquainted  with  the  laws  and  constitution  of  their  country.  (8) 

CuJ  De  Laud.  Leg.  c.  8. 

(8)  [It  is  remarkable  that  the  celebrated  historian,  Mr.  Gibbon,  animadverting  freely  upon 
the  lectures  and  instituticms  of  Oxf(»rd,  speaks  only  of  the  Vinerian  pnifessorship  with  respect ; 
for,  after  noticing  the  e^^tablishment  of  the  ridinp  school,  he  adds :  '*  The  Vinerian  pn^fessorship 
is  of  far  more  serious  importance.  The  laws  ot  his  country  are  the  first  science  of  au  Enfflish- 
man  of  rank  and  fortune  who  is  called  to  be  a  majcistrate,  and  may  hope  to  bo  a  legislator. 
This  judicious  institution  was  coldly  entertained  by  the  graver  doctors,  who  complained  (I 
have  heard  the  complaint)  that  it  would  take  the  young  ptiople  from  their  books ;  but  Mr. 
Vincr's  benefaction  w  not  unprofitable,  since  it  has  at  least  produced  the  excellent  commen- 
taries of  Sir  William  Blackstone."  Gibbon's  Life,  p.  53.  And  in  another  part,  having  stated 
bis  inducements  for  bestowing  attention  Tipon  new  publications  of  merit,  he  tells  us.  "  A  more 
r(;spectable  motive  may  be  assigned  for  the  third  penisal  of  lilackstone's  Conimentarie.^,  and 
a  copious  and  critical  abstract  of  that  Knglish  work  was  my  first  serious  productUm  in  my 
native  language."  lb.  p.  141.  Such,  it  ma}'  be  obsened.  are  even  the  remote  couscnueuces 
of  every  liberal  and  literary  institution,  that  Viner's  Abridgment  may  have  contributed  in  no 
inconsiderable  degree  to  the  elegance  and  perspicuity  of  the  Decline  and  Fall  of  the  Roman 
Empire.] 
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SECTION  11. 
OF  THE  NATURE  OF  LAWS  IN  GENERAL. 


Law,  in  its  most  general  and  comprehensive  sense,  signifies  a  rule  of  action, 
and  is  applied  indiscriminately  to  all  kinds  of  action,  wliether  animate  or  inani- 
mate, rational  or  irrational,  thus  we  say,  the  laws  of  motion,  of  gravitation,  of 
optics,  or  mechanics,  as  well  as  the  laws  of  nature  and  of  nations.  And  it  is 
that  rule  of  action  which  is  prescribed  by  some  superior,  and  which  the  inferior 
is  hound  to  obey. 

'^riius,  when  the  Supreme  Being  formed  the  universe,  and  created  matter  out 
of  nothing,  he  impressed  certain  principles  upon  that  matter,  from  which  it  can 
never  depart,  and  without  which  it  would  cease  to  be.  When  he  put  that  mat- 
ter into  motion,  he  established  certain  laws  of  motion,  to  which  all  moveable 
bodies  must  conform.  And,  to  descend  from  the  greatest  operations  to  the 
smallest,  when  a  workman  forms  a  clock,  or  other  piece  of  mechanism,  he  estab- 
lishes, at  his  own  pleasure,  certain  arbitrary  laws  for  its  direction, — as  that 
the  hand  shall  describe  a  given  space  in  a  given  time,  to  which  law  as  long  as 
the  work  conforms,  so  long  it  continues  in  perfection,  and  answers  the  end  or  its 
formation. 

If  we  farther  advance,  from  mere  inactive  matter  to  vegetable  and  animal  life, 
we  shall  find  them  still  governed  by  laws,  more  numerous  indeed,  but  equally 
fixed  and  invariable.  The  whole  progress  of  plants,  from  the  seed  to  the  root, 
and  from  thence  to  the  seed  again ;  the  method  of  animal  *nutrition,  r^oq-i 
digestion,  secretion,  and  all  other  branches  of  vital  economy ;  are  not  left  L  -■ 
to  chance,  or  the  will  of  the  creature  itself,  but  are  performed  in  a  wondrous  invol- 
untary manner,  and  guid»^d  by  unerring  rules  laid  down  by  the  great  Creator. 

This,  then,  is  the  general  signification  of  law,  a  rule  of  action  dictated  by 
some  superior  being,  and,  in  those  creatures  that  have  neither  the  power  to 
think,  nor  to  will,  such  laws  must  be  invariably  obeyed,  so  long  as  the  creature 
itself  subsists,  for  its  existence  depends  on  that  obedience.  But  laws,  in  their 
more  confined  sense,  and  in  which  it  is  our  present  business  to  consider  them, 
denote  the  rules,  not  of  action  in  general,  but  oihuvian  action  or  conduct;  that 
is,  the  prebepts  by  which  man,  the  jioblest  of  all  sublunary  beings,  a  creature 
endowed  with  both  reason  and  freewillris  commanded  to  make  use  of  those 
fiy^ulties  in  the  general  regulation  of  his  behaviour. 

Man,  considered  as  a  creature,  must  necessarily  be  subject  to  the  laws  of  his 
Creator,  for  he  is  entirely  a  dependent  being.  A  being,  independent  of  any 
other,  has  no  rule  to  pursue,  but  such  as  he  prescribes  to  himself ;  but  a  state  of 
dependence  will  inevitably  oblige  the  inferior  to  take  the  will  of  him  on  whom 
he  depends  as  the  rule  of  his  conduct;  not,  indeed,  in  every  particular,  but  in 
all  those  points  wherein  his  dependence  consists.  This  principle,  therefore,  has 
more  or  less  extent  and  effect,  in  proportion  as  the  superiority  of  the  one  and 
the  dependence  of  the  other  is  greater  or  less,  absolute  or  limited.  And  conse- 
quently, as  man  depends  absolutely  upon  his  Maker  for  every  thing,  it  is  neces- 
sary that  he  should,  in  all  points,  conform  to  his  Maker's  will. 

This  will  of  his  Maker  is  called  the  law  of  nature.  (1)  For  as  God,  w^hen  he 
created  matter,  and  endued  it  with  a  principle  of  mobility,  established  certain 

(1)  [The  "Law  of  Nature"  is  a  siTprenio,  invariable  and  uncontrollable  rule  of  conduct  to 
all  men;  and  it  is  bo  calh'd  because  it^  ^(^neral  precepts  are  essentially  a(]apted  to  promote 
the  happiness  of  man,  as  long  as  he  remains  a  being  of  tho  same  nature  with  which  he  is  at 
present  endowed,  or,  in  other  words,  a«^  long  as  he  crmtinurs  to  be  man,  in  all  the  variety 
of  times,  places  and  circumstances  in  which  he  has  been  kn(»wn,  or  can  bo  imajrincil  to  exist; 
because  it  is  discoverable  by  natural  reas(m,  and  suitable  to  our  own  natural  coiwtitutious- 
because  its  fitness  and  wisdom  are  founded  on  the  general  nature  of  human  bfMn^'>,  and  not 
on  any  of  those  temporary  and  accidental  situations  in  which  they  may  be  placetl ;  and,  lastly, 
because  its  vif>lation  is  avenged  W  natural  punishments  which  necessarily  flow  t'roiu  the  con- 
stitution of  thincs,  and   are  m  fixed  and   inevitable  m  the  order  of  nature,  as   hy  shame, 
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rules  for  the  peqietual  direction  of  that  motion,  so,  when  he  created  man,  and 
r*40l  ^^^^^^^^  ^^^™  ^'^^^  freewill  to  conduct  himself  in  all  parts  of  *life,  he  laid 
'  J  down  certain  immutable  laws  of  human  nature,  whereby  that  freewill  is 
in  some  degree  regulated  and  restrained,  and  gave  him  also  the  faculty  of  reason 
to  discover  the  purport  of  those  laws. 

Considering  the  Creator  only  as  a  being  of  infinite  power,  he  was  able  unques- 
tionably to  have  prescribed  whatever  laws  he  pleased  to  his  creature,  man,  bow- 
ever  unjust  or  severe.  But,  as  he  is  also  a  being  of  infinite  wisdom,  he  has  laid 
down  only  such  laws  as  were  founded  in  those  relations  of  justice  that  existed 
in  the  nature  of  things  antecedent  to  any  positive  precept.  These  are  the  eternal 
immutable  laws  of  good  and  evil,  to  which  the  Creator  himself,  in  all  his  dis- 
pensations, conforms;  and  which  he  has  enabled  human  reason  to  discover,  so 
far  as  they  are  necessary  for  the  conduct  of  human  actions.  Such,  among  otherp, 
are  these  principles:  that  we  should  live  honestly,  should  hurt  nobody,  and 
should  render  to  every  one  his  due ;  to  which  three  general  precepts  Justinian 
{a)  has  reduced  the  whole  doctrine  of  law. 

But  if  the  discovery  of  these  first  principles  of  the  law  of  nature  depended 
only  upon  the  due  exertion  of  right  reason,  and  could  not  otherwise  be  obtained 
than  by  a  chain  of  metaphysical  disquisitions,  mankind  would  have  wanted 
some  inducement  to  have  quickened  their  inquiries,  and  the  greater  part  of  the 
world  would  have  rested  content  in  mental  indolence,  and  ignorance,  its  inse]>- 
anible  companion.  As,  therefore,  the  Creator  is  a  being  not  only  of  infinite 
power,  and  wkdom,  but  also  of  infinite  goodness,  he  has  been  pleased  so  to  con- 
trive the  constitution  and  frame  of  humanity,  that  we  should  want  no  other 
prompter  to  inquire  after  and  jmrsue  the  rule  of  right,  but  only  our  own  self- 
love,  that  universiil  principle  of  action.  For  he  has  so  intimately  connected,  so 
inseparably  interwoven  the  laws  of  eternal  justice  with  the  happiness  of  each  indi- 
vidual, that  the  latter  cannot  be  attained  but  by  observing  the  former;  and,  if  the 
former  be  punctually  obeyed,  it  cannot  but  induce  the  latter.  In  consequence 
r*4n  ^^  which  mutual  connexion  of  justice  and  human  felicity,  he  *has  not 
L  J  perplexed  the  law  of  nature  with  a  multitude  of  abstracted  rules  and 
precepts,  referring  merely  to  the  fitness  or  unfitness  of  tilings,  as  some  have 
vainly  surmised,  but  has  graciously  reduced  the  rule  of  obedience  to  thts  one 
paternal  precept,  "  that  man  should  pursue  his  own  true  and  substantial  happi- 
ness." This  is  the  foundation  of  what  we  call  ethics,  or  natural  law ;  for  tiie 
several  articles  into  which  it  is  branched  in  our  systems,  amount  to  no  more 
than  demonstrating  that  this  or  that  action  tends  to  man's  real  happiness,  and 
therefore  very  justly  concluding  that  the  perfoimance  of  it  is  a  part  of  tlie  law 
of  nature;  or,  on  the  other  hand,  that  this  or  that  action  is  destructive  of  man's 
real  ha])pine8S,  and  therefore  that  the  law  of  nature  forbids  it. 

This  law  of  nature,  being  coeval  with  mankind,  and  dictated  by  God  himself, 
IS  of  course  superior  in  obligation  to  any  other.  It  is  binding  over  all  the  globe, 
in  all  countries,  and  at  all  times:  no  human  laws  are  of  any  validity,  if  con- 
trary to  this;  (2)  and  such  of  them  as  are  valid  derive  all  their  force,  and  all 
tliei'r  authority,  mediately  or  immediately,  from  this  original.  (3) 

(a)  Juris  prmcepta  sunt  hcBO,  honaU  viverey  altentm  rum  Uedere  auum  cuiqfte  trUmere.    Jntt.  I.  i.  8. 

«'mors(».  infamy  and  misery,  and  still  fnrthor  enforced  by  reasonable  expeetaticm  of  still  nun- 
•  vfiil  poiialtios  in  a  future  and  more  permanent  state  of  existence. — Mackintosh.] 

{'Z)  [Ijord  Chief  Justice   Hobart  nas  also  wlvanced,  that  even  an  act  of  parliament   inn 
ujrainst  natural  justice,  as  to  make  a  man  a  judge  in  his  own  cause,  is  void  m  itself,  for  jn, 
fiaturce  stmt  immutabilia.  and  they  are  letjes  legum.  Hob.  87.    With  deference  to  these  jfiijrli 
authorities,  I  should  conceive  that  m  no  ca.se  whatever  can  a  judj^e  oppose  his  own  opiuiim  and 
authority  to  the  clear  will  and  declaration  of  the  legislature.     Uis  province  is  to  interpret  niwl 
obey  the  mandates  of  the  supreme  power  of  the  state.    And  if  an  act  of  parliament,  if  we  conli! 
BuppoRO  such  a  c&se,  should,  like  the  edict  of  ilerod,  command  all  the  children  under  a  ccrhi 
age  to  be  slain,  the  judge  ou^ht  to  resign  his  office  rather  than  be  auxiliary  t<»  its  execution :  ' 
it  could  only  be  declared  void  by  the  high  authority  by  which  it  was  ordained.    The  Icar 
judge  himself  is  also  of  this  opinion  in  p.  91. — Christian.] 

(3)  [By  this  sentence,  though  somewhat  stronglv  expressed,  I  understand  the  author  t 
mean  merely,  that  a  huinaa  Lftw  agftinst  the  law  of  nature  has  no  binding  force  on  the  cou- 
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But,  in  order  to  apply  this  to  the  particular  exigencies  of  each  individual^  it 
is  still  necessary  to  have  recourse  to  reason,  whose  office  it  is  to  discover,  as  was 
before  observed,  what  the  law  of  nature  directs  in  every  circumstance  of  life,  by 
considering  what  method  will  tend  the  most  effectually  to  our  own  substantial 
happiness.  And  if  our  reason  were  always,  as  in  our  first  ancestor  before  his 
transgression,  clear  and  perfect,  unruffled  by  passions,  unclouded  by  prejudice, 
unimpaired  by  disease  or  intemperance,  the  task  would  be  pleasant  and  easy ;  we 
should  need  no  other  guide  but  this.  But  every  man  now  finds  the  contrary  in 
his  own  experience ;  that  his  reason  is  corrupt,  and  his  understanding  full  of  \ 
ignorance  and  error.  -         I 

This  has  given  manifold  occasion  for  the  benign  interposition  of  divine  Provi-  I 
deuce,  which,  in  compassion  to  the  frailty,  the  imperfection,  and  the  blindness 
of  human  reason,  *hath  been  pleased,  at  sundry  times  and  in  divers  man-   rut^oi 
ners,  to  discover  and  enforce  its  laws  by  an  immediate  and  direct  revelation.   ^  .    J  t 
The  doctrines  thus  delivered  we  call  the  reyealed  or  divine  law,  and  they  are  to 
be  found  only  in  the  holy  scriptures.    These  precepts,  when  revealed,  are  found 
upon  comparison  to  be  really  a  part  of  the  original  law  of  nature,  as  they  tend 
in  all  their  consequences  to  man's  felicity.    But  we  are  not  from  thence  to  con- 
clude that  the  knowledge  of  these  truths  was  attainable  by  reason,  in  its  present 
corrupted  state ;  since  we  find  that,  until  they  were  revealed,  they  were  hid  from 
the  wisdom  of  ages.     As  then  the  moral  precepts  of  this  law  are  indeed  of  the 
same  original  with  those  of  the  law  of  nature,  so  their  intrinsic  obligation  is  of 
equal  strength  and  perpetuity.     Yet  undoubtedly  the  revealed  law  is  of  infinitely/ 
more  authenticity  than  that  moral  system  which  is  framed  by  ethical  writers,! 
and  denominated  the  natural  law ;  because  one  is  the  law  of  nature,  expressly" 
declared  so  to  be  by  God  himself;  the  other  is  only  what,  by  the  assistance  of 
human  reason,  we  imagine  to  be  that  law.    If  we  could  be  as  certain  of  the 
latter  as  we  are  of  the  former,  both  would  have  an  equal  authority ;  but,  till 
then,  they  can  never.be  put  in  any  competition  together. 

Upon  these  two  foundations,  the  law  of  nature  and  the  law  of  revelation,' 
depend  all  human  laws ;  that  is  to  say,  no  human  laws  should  be  suffered  to 
contradict  these.  There  are,  it  is  true,  a  great  number  of  indifferent  points  in 
which  both  the  divine  law  and  the  natural  leave  a  man  at  his  own  liberty,  but  which 
are  found  necessary,  for  the  benefit  of  society,  to  be  restrained  within  certain  limits. 
And  herein  it  is  that  human  laws  have  their  gi'eatest  force  and  efficacy;  for, 
with  regard  to  such  points  as  are  not  indifferent,  human  laws* are  only  declara- 
tx)ry  of,  and  act  in  subordination  to,  the  former.  To  instance  in  the  case  of 
murder:  this  is  expressly  forbidden  by  the  divine,  and  demonstrably  by  the 
natural  law ;  and,  from  these  prohibitions,  arises  the  true  unlawfulness  of  this 
crime.  Those  human  laws  that  annex  a  punishment  to  it  do  not  at  all  increase 
its  moral  guilt,  or  *superadd  any  fresh  obliffation,  in  foro  cofiscientioB,  r^Ao-i 
to  abstain  from  its  perpetration.  Nay,  if  any  human  law  should  allow  or  t  J 
enjoin  us  to  commit  it,  we  are  bound  to  transgress  that  human  law,  or  else  we 
must  offend  both  the  natural  and  the  divine.  But,  with  regard  to  matters  that 
are  in  themselves  indifferent,  and  are  not  commanded  or  forbidden  by  those 
superior  laws, — such,  for  instance,  as  exporting  of  wool  into  foreign  countries, — 
liere  the  inferior  legislature  has  scope  and  opportunity  to  interpose,  and  to  make 
that  action  unlawful  which  before  was  not  so. 

If  man  were  to  live  in  a  state  of  nature,  unconnected  with  other  individuals,  \ 
there  would  be  no  occasion  for  any  other  laws  than  tlie  law  of  nature  and  the  1 
law  of  God.  Neither  could  any  other  law  possibly  exist:  for  a  law  always  sup-  1 
poses  some  superior  who  is  to  make  it ;  and,  in  a  state  of  nature,  we  are  all 
ocjual,  without  any  other  superior  but  Him  who  is  the  author  of  our  being. 
But  man  was  formed  for  society;  and,  as  is  demonstrated  by  the  writers  on  this  , 
subject,  (b)  is  neither  capable  of  living  alone,  nor  indeed  has  the  courage  to  do 

{ 6)  Puffendorf,  {.  7,  c.  1.  compared  with  Barbeynic'a  Commentary. 

science ;  and  that  if  a  man  submits  to  the  penalty  of  disobedience,  he  stands  iK-quitted.    In 
this  sense  the  j^ositiou  soein«  unqiU!stionubl(v. — Colkridoe.]    But  see  note,  p.  57. 
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t  it.  However,  as  it  is  impossible  for  the  whole  race  of  mankind  to  be  united  in 
I  one  great  society,  they  must  necessarily  divide  into  many,  and  form  separate 
}  states,  commonwealths,  and  nations  entirely  independent  of  each  other,  and  yet 
liable  to  a  mutual  intercourse.  Hence  arises  a  third  kind  of  law  to  regulate 
this  mutual  intercourse,  called  "  the  law  of  nations,''  which,  as  none  of  thest 
states  will  acknowledge  a  superiority  in  the  other,  cannot  be  dictated  by  any 
but  depends  entirely  upon  the  rules  of  natural  law,  or  unon  mutual  compacts, 
treaties,  leagues,  and  agreements  between  these  several  communities;  in  tlio 
construction  also  of  which  compacts  we  have  no  other  rule  to  resort  to,  but  tlie 
law  of  nature ;  being  the  only  one  to  which  all  the  communities  are  equally 
subject :  and  therefore  the  cival  law  (c)  very  justly  obseiTCS,  that  quod  iiakiralis 
ratio  inter  ornnes  homines  constituit,  vocatur  jus  gentium. 

r*44l  *Thus  much  I  thought  it  necessary  to  premise  concerning  the  law  of 
L  J  nature,  the  revealed  law,  and  the  law  of  nations,  before .  I  proceeded 
to  treat  more  fully  of  the  principal  subject  of  this  section,  municipal  or  civil 
law;  that  is,  the  rule  by  which  pai'ticular  districts,  communities  or  nations, 
are  governed;  being  thus  defined  by  Justinian,  {d)  '\jus  civile  est  quod  qninque 
sibi  populus  constitiiii,''  I  call  it  mu7iicipal  Islw,  in  compliance  with  common 
speech ;  for,  though  strictly  that  expression  denotes  the  particular  customs  of 
one  single  municipium  or  free  town,  yet  it  may  with  sufficient  propriety  be 
applied  to  any  one  state  or  nation,  which  is  governed  by  the  same  laws  and 
customs. 

Municipal  law,  thus  understood,  is  properly  defined  to  be  "  a  rule  of  civil 
conduct  prescribed  by  the  supreme  power  in  a  state,  commanding  what  is  right 
and  prohibiting  what  is  wrong."(4)  Let  us  endeavour  to  explain  its  several .  prop- 
erties, as  they  arise  out  of  this  definition.    And,  first,  it  is  a  tide:  not  a 


(c)  Bf.  i.  1,  9. 


(d)  JfUt.  i.  2.  1. 


(4)  [Though  the  learned  judge  treats  this  as  a  favorite  definition ;  yet  when  it  is  examined, 
it  will  not  perhaps  appear  so  satisfactory  as  the  definition  of  civil  or  municipal  law,  or  tlie 
law  of  the  land,  cited  above  from  Justinian's  Institutes,  viz :  Quod  quisque  populus  ipse  sibi 
Jus  constituit,  id  ipsius  proprium  dvitatis  est,  vocaturque  jus  civile,  quasi  jus  proprium  ipsius 
civitatis. 

A  municipal  law  is  completely  expressed  by  the  first  branch  of  the  definition:  "A  rule  of 
civil  conduct  jprei^cribed  by  the  supreme  power  in  a  ftate."  And  the  latter  branch,  **  com- 
manding what  is  rigjit,  and  prohibiting  what  is  wrong,"  must  either  be  superfluous,  or  conv(;y 
a  defective  idea  of  a  municipal  law ;  for  if  right  and  wrong  are  referred  to  the  municipal  law 
itself,  then  whatever  it  commands  is  right,  and  whatever  it  prohibits  is  wr«ng,  and  the  clause 
would  be  insignificant  tautology.  But  if  ri^ht  and  wrong  are  to  be  referred  to  the  law  of 
nature,  then  the  definition  will  become  deficient  or  erroneous;  for  though  the  municipal  law 
may  seldom  or  never  command  what  is  wrong,  vet  in  ten  thousand  instances  it  forbids  what 
is  nght.  It  forbids  an  unqualified  person  to  Kill  a  hare  or  a  partridge ;  it  forbidt^  a  iiiaii  to 
exercise  a  trade  without  having  served  seven  years  as  an  apprentice ;  it  forbids  a  man  to  keep 
a  horse  or  a  servant  without  paying  the  tax.  Now  all  those  ai'ts  were  perfectly  right  bcibro 
the  prohibition  of  the  municipal  law.  The  latter  clause  of  this  definition  seems"  to  have  b('cn 
taken  from  Cicero's  definition  of  a  law  of  nature,  though  perhaps  it  is  there  free  from  the 
objections  hero  suggested:  Lex  est  summa  ratio  itisita  a  natura  qme  jubet  ca,  quce  favUnda 
sunt  prohibetque  cantraria.    Cic.  de  Leg.  lib.  i.  c.  6. 

The  description  of  law  given  by  Demosthenes  is  perhaps  the  most  perfect  and  j^fttisfactorv 
that  can  either  be  found  or  conceived  :  "  The  design  and  object  of  laws  is  to  ascertain  wliat  i> 
just,  honorable  and  expedient;  and,  when  that  is  discovered,  it  is  proclaimed  as  a  p'lu'.ju 
ordinance,  equal  and  impartial  to  all.  This  is  the  origin  of  law,  which,  for  various  rta  cm  . 
all  are  under  an  obligation  to  obey,  but  especially  because  all  law  is  the  invention  ami  j,nt! 
of  heaven,  the  resolution  of  wise  men,  the  correction  of  every  ofience,  and  the  general  coinpa-t 
of  the  state;  to  live  in  conformity  with  which  is.  the  duty  of  every  individual  in  society." 
Orat.  1.  Cimt.  Aristogit.] 

Those  things  which  the  supreme  authority  forbids,  however  innocent  in  themselves, 
abstractly  considered,  must  be  understood  as  inhibited,  because,  in  view  of  the  relations  of  the 
citizen  to  the  state,  or  to  some  one  or  more  of  his  fellow  citizens,  it  is  not  proper,  right  or 
best  that  they  should  be  d(»ne.  The  laws  which  forbade  unqualified  persons  to  destroy  game, 
were  based  upon  an  assumed  superior  right  in  the  privileged  classes;  and  the  regulation  (»f 
trades  has  its  foundatitm  in  the  legislative  judgment  of  what  is  best  and  m(»st  expedient  foi 
society  at  large.  Viewed  relatively,  therefore,  the  acts  forbidden  are  not  perfecitly  right,  but, 
in  some  of  their  relations,  incidents  or  conseciuences,  would  work  a  wrong,  which,  assuming 
the  premises  to  be  coiTect,  the  legislative  authority  may  properly  prevent.    See  pp.  55  and  56,  j;o:<i 
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Sect.  2.]  Municipal  Law.  44 

transient  sudden  order  from  a  superior  to  or  concerning  a  particular  person ; . 
but  something  permanent,  uniform^  and  universal.  Therefore  a  particular  act  | 
of  the  legislature  to  confiscate  "the  goods  of  Titius,  or  to  attaint  him  of  high 
treason,  does  not  enter  into  the  idea  of  a  municipal  law :  for  the  operation  of 
this  act  is  spent  upon  Titius  only,  and  has  no  relation  to  the  community  in 
general ;  it  is  rather  a  sentence  than  a  law.  But  an  act  to  declare  that  the  crime 
of  which  Titius  is  accused  shall  be  deemed  high  treason  :  this  has  permanency, 
uniformity,  and  universality,  and  therefore  is  properly  a  rule.  It  is  also  culled 
a  rule,  to  distinguish  it  from  advice  or  counsel^  which  we  are  at  liberty  to  follow 
or  not,  as  we  see  proper,  and  to  judge  upon  the  reasonableness  or  unreasonable- 
ness of  the  thing  advised:  wheretw  our  obedience  to  the  law  depends  not  ujwn 
our  approbation,  but  upon  the  niaker^s  tvill  Counsel  is  only  matter  of  persua- 
sion, law  is  matter  of  injunction ;  counsel  acts  only  upon  the  willing,  law  upon 
the  unwilling  also. 

*It  is  also  called  a  rule  to  distinguish  it  from  a  compact  or  agreement ;  r*^^-! 
for  a  compact  is  a  promise  proceeding /rom  us,  law  is  a  command  directed  ^  -■ 
to  us.  The  language  of  a  compact  is, "  I  will,  or  will  not,  do  this ;''  that  of  a  law 
is,  "thou  shalt,  or  shalt  not,  do  it.''  It  is  true  there  is  an  obligation  which  a 
compact  carries  with  it,  equal  in  point  of  conscience  to  that  of  a  law ;  but  then 
the  original  of  the  obligation  is  clifferent.  In  compacts,  we  ourselves  determine 
and  promise  what  shall  be  done,  before  we  are  obliged  to  do  it;  in  laws,  we  are 
obliged  to  act  without  ourselves  determining  or  promising  any  thing  at  all. 
Upon  these  accounts  law  is  defined  to  be  "a  rule,'' 

Municipal  law  is  also  "a  rule  of  civil  conducts  This  distinguishes  municipal 
law  from  the  natural,  or  revealed ;  the  former  of  which  is  the  rule  of  mond 
conduct,  and  the  latter  not  only  the  rule  of  moral  conduct,  but  also  the  rule  of 
faith.  These  regard  man  as  a  creiiture,  and  point  out  his  duty  to  God,  to 
himself,  and  to  his  neighbour,  considered  in  the  light  of  an  individual.  But 
municipal  or  civil  law  regards  him  also  as  a  citizen,  and  bound  to  other  duties 
towards  his  neighbour  than  those  of  mere  nature  and  religion ;  duties,  which  he 
has  engaged  in  by  enjoying  the  benefits  of  the  common  union;  and  which 
amount  to  no  more  than  that  he  do  contribute,  on  his  part,  to  the  subsistence 
and  peace  of  the  society. 

It  is  likewise  "a  tuIg prescribed."    Because  a  bare  resolution,  confined  in  the^ 
breast  of  the  legislator,  without  manifesting  itself  by  some  external  sign,  can  I 
never  be  propeny  a  law.     It  is  requisite  that  this  resolution  be  notified  to  the  I 
people  who  are  to  obey  it.    But  the  manner  in  which  this  notification  is  to  be  I 
made,  is  matter  of  very  great  indifference.    It  may  be  notified  by  universal 
tradition  and  long  practice,  which  supposes  a  previous  publication,  and  is  the 
case  of  the  common  law  of  England.    It  may  be  notified  viva  voce,  by  officers 
appointed  for  that  pui-pose,  as  is  done  with  regard  to  proclamations,  and  such 
acts  of  parliament  as  are  appointed*  to  be  publicly  read  in  churches  and   r*^(.i 
other  assemblies.     It  may  lastly  be  notified  by  writing,  printing,  or  the   *■      -• 
like;  which  is  the  general  course  taken  with  all  our  acts  of  parliament.     Yet, 
whatever  way  is  made  use  of,  it  is  incumbent  on  the  promulgators  to  do  it  in 
the  most  public  and  perspicuous  manner ;  not  like  Caligula,  who  (according  to 
Dio  Cassius)  wrote  his  laws  in  a  very  small  character,  and  hung  tiiem  upon 
high  pillars,  the  more  effectually  to  ensnare  the  people.     There  is  still  a  more  • 
unreasonable  metliod  than  this,  which  is  called  making  of  laws  ex  post  facto  ;' 
when  after  an  action  (indifferent  in  itself)  is  committed,  the  legislator  then  for"* 
the  first  time  declares  it  to  have  been  a  crime,  and  inflicts  a  punishment  upon'. 
the  person  who  has  committed  it.     Here  it  is  impossible  tliat  the  party  could 
foresee  that  an  action  innocent  when  it  was  done,  should  be  afterwards  converted 
to  guilt  by  a  subsequent  law;  he  had  therefore  no  cause  to  abstain  from  it: 
and  all   punishment  for  not  abstaining  must  of  consequence  be  cruel  and 
unjust,  (e)    All  laws  should  be  therefore  made  to  commence  in  futuro,  and  be 

(t)  Sncli  laws  amon^  Iho  Romans  wore  donominate*!  pririlegia.  or  ])rivate  Inws.  of  which  Cicero  (df  leg.  3. 
19.  au«liiilii«  oralion  iiroc/omo,  17.)  thus  spoaks  :  "  Vetnnt  U  yva  sucratcf  vttant  duodecim  tubultBt  leges  priixtiis 
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46  Nature  of  Laws.  [Intro. 

notified  before  their  commencement;  which  is  implied  in  the  term  ^^  prescribed.** 
But  when  this  rule  is  in  the  usual  manner  notified  or  prescribed,  it  is  then  the 
subject's  business  to  be  thoroughly  acquainted  therewith ;  for  if  ignorance,  of 
what  he  might  know,  were  admitted  as  a  legitimate  excuse,  the  laws  would  be 
of  no  effect,  but  might  always  be  eluded  with  impunity.  (5) 

But  farther :  municipal  law  is  "  a  rule  of  civil  conduct  prescribed  by  the 
supreme  power  in  a  state.**  For  legislature,  as  was  before  observed,  is  the 
greatest  act  of  superiority  that  can  be  exercised  by  one  being  over  another. 
XVherefore  it  is  requisite  to  the  very  essence  of  a  law,  that  it  be  made  by  the 
supreme  power.  Sovereignty  and  legislature  are  indeed  convertible  terms;  one 
cannot  subsist  without  the  other. 

r*47l-  *^'^^is  will  naturally  lead  i^s  into  a  short  inquiry  concerning  the  nature 
*-  J  of  society  and  civil  government;  and  the  natural  inherent  right  that 
belongs  to  the  sovereignty  of  a  state,  wherever  that  sovereignty  be  lodged,  of 
making  and  enforcing  laws. 

Tlie  only  true  and  natural  foundations  of  society  are  the  wants  and  the  fears 
of  individuals.  Not  that  we  can  believe,  with  some  theoretical  writers,  that 
I  there  ever  was  a  time  when  there  was  no  such  thing  as  society  either  natural  or 
I  civil ;  and  that,  from  the  impulse  of  reason,  and  through  a  sense  of  their  wants 
and  weaknesses,  individuals  met  together  in  a  large  plain,  entered  into  an 
oriorinal  contract,  and  chose  the  tallest  man  present  to  be  their  governor. 
This  notion  of  an  actually  existing  unconnected  state  of  nature,  is  too  wild 
to  be  seriously  admitted :'  and  besides  it  is  plaiulv  contradictory  to  the 
revealed  accounts  of  tlie  primitive  origin  of  mankind,  and  their  preservation 
two  thousand  years  afterwards;  both  which  were  effected  by  the  means  of 
single  families.  These  formed  the  first  natural  society  among  tliemselves; 
which,  every  day  extending  its  limits,  laid  the  first  thougli  imi)erfeet  rudiments 
of  civil  or  political  society:  and  when  it  grew  too  large  to  subsist  with  conven- 
ience in  that  pastoral  state,  wherein  the  patriarchs  appear  to  have  lived,  it 
necessarily  subdivided  itself  by  various  migrations  into  more.  Afterwards,  as 
agriculture  increased,  which  employs  and  can  maintain  a  much  greater  number 
of  hands,  migrations  l)ecame  less  freciuent :  and  various  trilx^s,  which  had  formerly 
separated,  reunited  again ;  sometimes  by  compulsion  and  conquest,  sometimes 

homnib^u  irrogari ;  id  enim  est  privUegium.  Nemo  unquam  tulit,  nihil  est  crudelius^  itikil  pemtciosiuSt  nihil 
quod  minus  hasc  civiUuferre  possU  " 

(5)  Bv  statute  33  Geo.  Ill,  c.  13,  it  is  now  provided,  that  acts  of  parliament  shall  take  effect 
on  the  (lay  of  their  pa8<Mige,  except  when  otherwise  provided  therein.  In  the  American  states 
there  are  commonly  con>titutionaf  or  statutory  provisions  fixing  the  time  for  statutes  to  take 
effect  on  some  future  day  after  their  passage.  Tnus :  In  Illinois,  in  sixty  days  fnmi  the  end  tif 
the  session  at  which  tiey  are  passed.  Const  art.  3,  $  23.  In  Michigan,  at  the  expiration  of 
ninety  days  from  the  end  of  the  session.  Const,  art.  4,  $  20.  In  Mississippi,  not  until  sixty  days 
ft'om  the  passage  thereof.  Const,  art.  7,  $  6.  [n  Indiana,  not  until  the  same  shall  have  been 
published  and  circulated  in  the  several  counties  of  the  state  by  authority.  C(mst.  art.  4,  ^  28. 
lu  Wisconsin,  not  until  "published."  Const,  art  7,  $  21.  In  Iowa,  those  passed  at  a  regular 
session  of  the  legislature,  not  until  the  fourth  day  of  July  thereafter,  and  those  pa^ed  at  a 
special  session,  ninety  da^'s  after  the  adjournment  Const  art  3,  $  26. 
The  statutes  of  the  United  States  take  effect  from  their  approval.  1  Kent,  426.  See  Gardner 
.  r.  The  CoUcctor,  6  Wal.  499. 

/       The  ccmstitution  forbids  congress  to  pass  ex  post  facto  laws,  but  it  is  well  settled  that  this 
\    plirase  has  no  reference  to  any  other  laws  of  a  retrospective  character  than  those  relating  to 
I    criminal  matters.    Mr.  Justice  Chase,  in  Calder  r.  Bull,  3  Dal.  386,  has  classified  ex  pout  Jacto 
laws  as  follows :  1.  Every  law  that  makes  an  action',  done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criu^inal,  and  punishes  such  action.    2.  Every  law  that  aggra- 
vates a  crime,  or  makes  it  greater  than  it  was  when  eommitUHl.    3.  Every  law  that  changes  tlie 
punishment  and  inflicts  a  greater  punishment  than  the  law  annexed  to  the  crime  when  commit- 
tt*d.    4.  Every  law  that  alters  the  legal  rules  of  evidence,  and  receives  less  or  different  testimouy 
than  the  law  required  at  the  time  (»f  the  commission  of  the  offence,  in  order  to  convict  the 
offender.    This  aofinition  and  classification  have  been  generally  accepted  since.    See  Fletchitr 
V.  Peck,  3  Cranch,  87 ;  Ogden  v.  Saunders,  12  Wheat  266 ;  Satterlee  v,  Matthewson,  2  Pet.  380 ; 
Watson    17.    Mercer,    8    Pet    110;    Charles    River   Bridge  t?.  Warren    Bridge,   11   Pet  421; 
Carpenter  r.  Pennsylvania,  17  How.  463 ;  Cummings  v,  Missouri,  4  Wal.  277 ;  Ex  parte  Garland, 
•   ibid,  333. 
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by  accident,  and  sometimes  perhaps  by  compact.  But  though  society  had  not 
its  formal  beginning  from  any  convention  of  individuals,  actuated  by  their  wants 
and  their  fears ;  yet  it  is  the  sense  of  their  weakness  and  imperfection  that  keeps 
mankind  together ;  that  demonstrates  the  necessity  of  this  union ;  and  that 
therefore  is  the  solid  and  natural  foundation,  as  well  as  the  cement  of  civil 
society.  And  this  is  what  we  mean  by  the  original  contract  of  society ;  which, 
though  perhaps  in  no  instance  it  has  ever  been  formally  expressed  at  the  first  i 
institution  of  a  state,  yet  in  nature  and  reason  must  ahvays  be  understood  and 
implied,  *in  the  very  act  of  associating  together  :  namely,  that  the  whole  r*4gi 
should  protect  all  its  parts,  and  that  every  part  should  pay  obedience  to  ^  -* 
the  will  Qf  the  whole,  or,  in  other  words,  that  the  community  should  guard  the 
rights  of  each  individual  member,  and  that  (in  return  for  this  protection)  each 
individual  should  submit  to  the  laws  of  the  community ;  without  which  sub- 
mission of  all  it  was  impossible  that  protection  could  be  certainly  extended  to 
any. 

For  when  civil  society  is  once  formed,  government  at  the  same  time  results 
of  course,  as  necessary  to  preserve  and  to  keep  that  society  in  order.  Unless 
some  superior  be  constituted,  whose  commands  and  decisions  all  the  members 
are  bound  to  obey,  they  would  still  remain  as  in  a  state  of  nature,  without  any 
judge  upon  earth  to  define  their  several  rights,  and  redress  their  several  wrongs. 
Dut,  as  all  the  members  which  compose  this  society  were  naturally  equal,  it  may 
be  asked,  in  whose  hands  are  the  reins  of  government  to  be  entrusted  ?  To  this 
the  general  answer  is  easy :  but  the  application  of  it  to  particular  cases  has  occa- 
sioned one-half  of  those  mischiefs,  which  are  apt  to  proceed  from  misguided 
political  zeal.  In  general,  all  mankind  will  agree  that  government  should  be 
repos^  in  such  persons,  in  whom  those  qualities  are  most  likely  to  be  found,  the 
perfection  of  which  is  among  the  attributes  of  him  who  is  emphatically  styled 
the  Supreme  Being;  the  three  grand  requisites,  I  mean  of  wisdom,  of  goodness, 
and  of  power :  wisdom,  to  discern  the  real  interest  of  the  community ;  goodness, 
to  endeavour  always  to  pursue  that  real  interest;  and  strength,  or  power,  to 
carry  this  knowledge  and  intention  into  action.  These  are  the  natural  founda- 
tions of  sovereignty,  and  these  are  the  requisites  that  ought  to  be  found  in  every 
well  constituted  frame  of  government 

How  the  several  forms  of  government  we  now  see  in  the  world  at  first  actually 
began,  is  matter  of  great  uncertainty,  and  has  occasioned  infinite  disputes.  It 
is  not  my  business  of  intention  to  enter  into  any  of  them.  However  they 
began,  or  by  *what  right  soever  they  subsist,  there  is  and  must  be  in  all  r*j^Qi 
of  them  a  supreme,  irresistible,  absolute,  uncontrolled  authority,  in  which  •-  J 
the  jura  surnmi  imperiiy  or  the  rights  of  sovereignty,  reside.  And  this  authority ; 
is  placed  in  those  hands,  wherein  (according  to  the  opinion  of  the  founders  of 
such  respective  states,  either  expressly  given,  or  collected  from  their  tacit  appro- 
bation) the  qualities  requisite  for  supremacy,  wisdom,  goodness,  and  power,  are 
the  most  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more  than  three  regular  forms 
of  government ;  the  first,  when  the  sovereign  power  is  lodged  in  an  aggregate 
assembly  consisting  of  all  the  free  members  of  a  community,  which  is  culled  a 
democracy ;  the  second,  when  it  is  lodged  in  a  council,  composed  of  select  mem- 
bers, and  then  it  is  styled  an  aristocracy ;  the  last,  when  it  is  entnisted  in  the 
hands  of  a  single  person,  and  then  it  takes  the  name  of  a  monarchy.  All  other 
species  of  government,  they  say,  are  either  corruptions  of,  or  reducible  to,  these 
three. 

By  the  sovereign  power,  as  was  before  observed,  is  meant  the  making  of  laws ; ) 
for  wherever  that  power  resides,  all  others  must  confornj  to  and  be  directed  by 
it,  whatever  appearance  the  outward  form  and  administration  of  the  government 
may  put  on.     For  it  is  at  any  time  in  the  option  of  the  legislature  to  alter  that ! 
form  and  administration  by  a  new  edict  or  rule,  and  to  put  the  execution  of  the : 
laws  into  whatever  hands  it  pleases;  by  constituting  one  or  a  few,  or  many 
executive  magistrates :  and  all  the  other  powers  of  the  state  must  obev  the  legis- 
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lative  power  in  the  discharge  of  their  several  functions,  or  else  the  constitution 
is  at  an  end.  (6) 

In  a  democracy,  where  the  right  of  making  laws  resides  in  the  people  at  large, 
public  virtue,  or  goodness  of  intention^  is  more  likely  to  be  found,  than  either  of 
the  other  qualities  of  government.  Popular  assemblies  are  frequently  foolish  in 
their  contrivance,  and  weak  in  their  execution ;  but  generally  mean  to  do  the 
thing  that  is  right  and  just,  and  have  always  a  degree  of  patriotism  or  public 
r*Kol  SP^^'^^*  ^^  *aristocracies  there  is  more  wisdom  to  be  found,  than  in  the 
L  J  other  frames  of  government;  being  composed,  or  intended  to  be  composed, 
of  the  most  experienced  citizeus :  but  there  is  less  honesty  than  in  a  republic,  and 
less  strength  than  in  a  monarchy.  A  monarch v  is  indeed  the  most  powerful  of 
any;  for,  by  the  entire  conjunction  of  the  legislative  and  executive  powers,  all 
the  sinews  of  government  are  knit  together,  and  united  in  the  hand  of  the  prince : 
but  then  there  is  imminent  danger  of  his  employing  that  strength  to  improvi- 
dent or  oppressive  pui-poses. 

I    Thus  these  three  species  of  government  have,  all  of  them,  their  several  per- 

jfections  and  imperfections.    Democracies  are  usually  the  best  calculated  to 

[direct  the  end  of  a  law ;  aristocracies  to  invent  the  means  by  which  that  end 

/shall  be  obtained ;  and  monarchies  to  caiTy  those  means  into  execution.    And 

I  the  ancients,  as  was  obsened,  had  in  general  no  idea  of  any  other  permanent 

"form  of  government  but  these  three:  for  tliough  Cicero  (/)  declares  himself  of 

opinion,  ^^esse  optime  constUutam  rempubUcarn  qucB  ex  tribus  generibus  illis, 

(^regali,  optimo,  et  popularly  sit  modice  confusa;"  yet  Tacitus  treiits  this  notion 

\  of  a  mixed  government,  formed  out  of  them  all,  and  partaking  of  the  advantages 

I  of  each,  as  a  visionary  whim,  and  one  that,  if  effected,  could  never  be  lasting  or 

'secure,  (g) 

I  But,  happily  for  us  of  this  island,  the  British  constitution  has  long  remained, 
land  I  trust  will  long  continue,  a  standing  exception  to  the  truth  of  this  obser- 
(vation.  For,  as  with  us  the  executive  power  of  the  laws  is  lodged  in  a  single 
person,  they  have  all  the  advantages  of  strength  and  dispatch,  that  are  to  be 
found  in  the  most  absolute  monarchy  :  and  as  the  legislature  of  the  kingdom  is 
entrusted  to  three  distinct  powers,  entirely  independent  of  each  other ;  hrst,  the 

(/)  In  his  n-aprmeiits.  rfc  rep.  I.  2. 

iff)  Cunctas  iuUione^  et  urbes  pojnilus  mit  primnres,  ant  sirtfptli  refnint  /  delecta  ex  his  et  consiituta  Tepuhlica 
forma  lattdarifacUius  qutim  evenire^  veL  «  ei-enit,  liatul  liiuluma  e*se potest."    Ann.  I.  4. 

(6)  The  constitution  of  England  may  be  said  to  consist  of  the  unwritten  rules  and  usages  in 
accordance  with  which  tlie  powers  of  govcruiiiont  are  habitually'  (»x(»rcised.  By  the  theory  of 
the  British  government,  the  exercise  of  sovereign  powers  rests  in  the  parliament,,  which  is  so 
far  supreme  in  action  that  by  a  strong  figure  of  speech  it  is  sometimes  said  to  be  "  omuipotent." 
By  this  is  to  be  undewtood  that  no  other  human  pc»wcr  is  placed  over  or  made  superior  to  it, 
or  can  question  that  what  parliament  declares  to  be  law  is  law.  From  this  theory  of  its 
powers  it  must  follow  that  parliament  is  superior  to  the  ccmstitution  itself,  and  may  modify  it 
at  ph^asure,  as  Indeed  has  often  been  done.  A  very  different  theory  prevails  in  Amenca. 
According  to  the  fundamental  principles  of  both  the  Federal  and  State  constit\itions,  the  gov- 
ernment, the  supreme  power  or  Jura  aummi  imperii^  resides  in  the  people,  audit  follows  that 
it  is  the  riffht  of  the  people  to  make  laws.  But  as  the  exercise  of  that  right  by  the  people  at 
large  would  be  equally  inconvenient  and  impracticable,  the  ctmstitution  reposes  the  exercise  of 
that  power  in  a  body  of  representatives  of  the  people,  but  at  the  same  time  imposes  upon  them 
such  restrictions  aa  are  deemed  important  for  the  geiujral  welfare  or  for  the  protection  of  indi- 
vidual rights.  Whenever  this  body  of  represeiiUitives  exceed  the  limits  prescribed  to  their 
action  by  tlie  fundamental  law  from'  which  their  whole  authority  is  derived,  or  whenever  they 
exercise  their  powers  in  a  manner  which  the  people,  by  the  constitution,  have  n<it  thought 
.  proper  to  aUow,  their  actiim  is  not  only  censurable,  but  in  point  ()f  law  is  void,  and  must  not 
'  only  be  so  declared  by  the  ctmits  wheiv  Ihe  point  arises  in  litigation,  but  may  be  disregarded  and 
disobeyed  by  any  citizen.  From  this  it  will  appear  how  broad  is  the  ditferem^e  between  the  con- 
stitution of  Britain  and  those  of  the  American  states;  the  courts  of  the  former  c<iuntry  not 
venturing  to  declare  that  there  are  any  legal  limits  to  the  legislative  authoritv,  exeept  such  a« 
rest  in  the  legislative  will  and  discretion ;  while  in  America  a  considerable  portion  of  the  time  of 
the  courts  is  occupied  with  a  discussion  of  questi(ms  respecting  the  constitutional  limitations 
upon  the  power  or  the  several  departments  of  the  goYemment.  See  1  Tucker's  Blackstono 
oppondix  A. ;  Cooley,  Const.  Liin.  cc.  1  and  7. 
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Sect.  2.]  Right  and  Duty  to  make  Laws.  50 

king;  secondly,  the  lords  spiritual  and  temporal,  which  is  an  anstocrfttical 
assembly  of  persons  selected  for  their  piety,  *their  birth,  their  wisdom,   r^xi-i 
their  valour,  or  their  property;  and,  thiraly,  the  House  of  Commons,   ^      -* 
freely  chosen  by  the  people  from  aino^ig  themselves^  which  makes  it  a  kind  of 
democracy :  as  this  aggregate  body,  actuated  by  different  springs,  and  attentive 
to  different  interests,  composes  the  British  parliament,  and  has  the  supreme  dis- 
posal of  every  thing ;  there  can  no  inconvenience  be  attempted  by  either  of  the  ipg     j^ 
three  branches,  but  will  be  withstood  by  one  of  the  other  two  ;  each  branch  |       ^  * 
being  armed  with  a  negative  power,  suflBcient  to  repel  any  innovation  which  il| 
shall  think  inexpedient  or  dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  British  constitution ;  and  lodged  (\ 
as  Beneficially  as  is  possible  for  society.    For  in  no  other  shape  could  we  be  so  ^^^^^  .^  |, 
certain  of  finding  the  three  greiit  qualities  of  government  so  well  and  so  happily  u\ 
united.    If  the  supreme  power  were  lodged  in  any  one  of  the  three  brandies  j 
separately,  we  must  be  exposed  to  the  inconveniences  of  either  absolute  monarchy,' 
aristocracy,  or  democracy ;  and  so  want  two  of  the  three  principal  ingredients , 
of  good  polity ;  either  virtue,  wisdom,  or  power.    If  it  were  lodged  in  any  two  of 
the  branches ;  for  instance,  in  the  king  and  house  of  lords,  our  laws  might  be 
providently  made,  and  well  executed,  but  they  might  not  always  have  the  good 
of  the  people  in  view ;  if  lodged  in  the  king  and  commons,  we  should  want  that 
circumspection  and  mediatory  caution,  which  the  wisdom  of  the  peers  is  to 
afford :  if  the  supreme  rights  of  legislature  were  lodged  in  the  two  houses  only, 
and  the  king  had  no  negative  upon  their  proceedings,  they  might  be  tempted  to 
encroach  upon  the  royal  prerosjative,  or  perhaps  to  abolish  the  kingly  office, 
and  thereby  weaken  (if  not  totally  destroy)  the  strength  of  the  executive  power. 
But  the  constitutional  government  of  this  island  is  so  admirably  tempered  and! 
compounded,  that  nothing  can  endanger  or  hurt  it,  but  destroying  the  equilib-  I 
rium  of  power  between  one  branch  of  the  legislature  and  tlie  rest.    Tor  if  ever 
it  should  happen  that  the  independence  of  any  one  of  the  three  should  be  lost, 
or  that  it  should  become  subservient  to  the  views  of  either  of  the  other  two, 
there  would  *soon  be  an  end  of  our  constitution.  (7)     The  legislature   r»52l 
would  be  changed  from  that,  which  (upon  the  supposition  of  an  original    ^      ^ 
contract,  either  actual  or  implied)  is  presumed  to  have  been  originally  set  up  by ' 
the  general  consent  and  fundamentiil  act  of  the  society ;  and  such  a  change,     ..    / 
however  effected,  is,  according  tn  AT i'_Tior>]cp^  (/>.)  (whn  pprhnpg  r>.nirri<'«  hia  theory '    **   ^ 
too  fiff^)  at  once  an  entire  dissolution  of  the  bands  of  government ;  and  the 
people  are  thereby  reduced  to  a  state  of  anarchy,  with  liberty  to  constitute  to 
themselves  a  new  legislative  power. 

Having  thus  cursorily  considered  the  usual  three  species  of  government,  and 
our  own  singular  constitution,  selected  and  compounded  from  them  all,  I 
proceed  to  observe,  that^  as  the  power  of  making  laws  constitutes  the  supreme 

{h)  On  government,  part  2.  boo.  212. 

(7)  [If  it  be  true  that  there  would  be  an  end  of  the  constitution  if  at  any  time  any  one  of 
the  three  should  become  subordinate  to  the  views  of  the  other  branchen,  then  assuredly  the 
confftitation  is  at  an  end ;  for  it  would  be  difficult  to  contend  that  in  the  times  of  Henry  the 
Eighth  and  Elizabeth,  the  two  houses  of  parliament  were  not  subservient  to  the  crown,  or 
that  before  the  reform  act  the  house  of  lords  had  not  the  ascendancy,  or  that  since  that  net 
the  house  of  commons  have  not  had  it.  Indeed,  it  does  not  seem  ea-^y  to  name  any  evontthl 
period  of  our  constitutional  history  when  the  exact  equilibrium  of  power,  referred  U^  by 
Blackstone,  existed.  That  this  supposed  theory  of  our  C4>nstitution  is  now  denied  by  political 
writers  of  ditFereut  parties,  is  at  any  rate  indisputable. — Stbwart.] 

The  fact  here  pomted  out  is  made  still  more  prominent  by  the  circumstances  attcmding  the 
passage  of  the  bill  for  the  disestablishment  of  the  Irish  church,  when  the  lords  we.i),  a  second 
time,  from  fear  of  the  consequences  to  their  own  order  induced  to  surrender  thoir  will  to 
that  of  the  house  of  commons,  and  to  a«isent  to  a  bill  which,  to  a  large  majority  of  their 
number,  was  exceedingly  dista^^toful  and  obnoxious.  And  as  now  the  executive  department, 
that  is  to  say,  the  cabmet  or  mjnistrv,  must  be  in  accord  with  the  majority  of  the  commons 
on  aU  leading  measures,  it  is  difficult  to  say  that  there  is  any  lonfirer,  even  in  theory,  an 
equilibrium  of  powers  in  the  British  government  See  May,  Const.  Uist.  ch.  5,  Todd,  Pari. 
Gov.     vol.  1.  pp.  30,  66. 
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authority,  so  wherever  the  supreme  authority  in  any  state  resides,  it  is  the  right 
of  that  authority  to  makfilaws ;  that  is,  in  the  words  of  our  definition,  to  prescribe 
tlis  rule  of  dvil acHon,^^  And  this  may  be  discovered  from  the  very  end  and 
I  institution  of  civil  states.  For  a  stiite  is  a  collective  body,  composed  of  a  multi- 
^V;^  [  tude  of  individuals,  united  for  their  safety  and  convenience,  and  intending  to 
act  together  as  one  man.  If  it  therefore  is  to  act  as  one  man,  it  ought  to  act  by 
i^»iM\>%  one  uniform  will.  But,  inasmuch  as  political  communities  are  made  up  of  many 
natural"  persons,  each  of  whom  has  his  particular  will  and  inclination,  these 
several  wills  cannot  by  any  natural  union  be  joined  together,  or  tempered  and 
disposed  into  a  lasting . hfcllhony,  so  as  to  constitute  and  produce. that  one 
uniform  will  of  the-Vnole.  It  can  therefore  be  no  otherwise  produced  than  by 
a  political  unioti^  by  the  consent  of  all  persons  to  submit  tlieir  own  private 
wills  fo^the  will  of  one  man,  or  of  one  or  more  assemblies  of  men,  to  whom  the 
supreme  authority  is  entrusted;  and  this  will  of  that  one  man,  or  assemblage  of 
men,  is  in  different  States,  according  to  their  different  constitutions,  understood 
to  be  law. 

Thus  far  as  to  the  right  of  the  supreme  power  to  make  laws;  but  farther,  it 
r*531   ^®  ^^^  ^^^^y  likewise,  (9)    For  since  the  *respective  members  are  bound 
^      J   to  conform  themselves  to  the  will  of  the  state,  it  is  expedient  that  they 
receive  directions  from  the  state  declaratory  of  that  its  will.    But,  as  it  is 
impossible,  in  so  great  a  multitude,  to  ffive  injunctions  to  every  particular  man, 
relative  to  each  particular  action,  it  is  therefore  incumbent  on  the  state  to  estab- 
lish general  rules,  for  the  perpetual  information  and  direction  of  all  persons  in 
all  points,  whether  of  positive  or  negative  duty.    And  this,  in  order  that  every 
man  may  know  what  to  look  upon  as  his  own,  what  as  another's;  what  absolute 
and  what  relative  duties  are  required  at  his  hands;  what  is  to  be  esteemed 
honest,  dishonest,  or  indifferent ;  what  degree  every  man  retains  of  his  natural 
liberty ;  what  he  has  given  up  as  the  price  of  the  benefits  of  society ;  and  after 
what  manner  each  person  is  to  moderate  the  use  and  exercise  of  those  rights 
which  the  state  assigns  him,  in  order  to  promote  and  secure  the  public  tranquility. 
\       From  what  has  been  advanced,  the  truth  of  the  former  branch  of  our  defini- 
I   tion,  is  (I  trust)  sufficiently  evident ;  that  •*  municipal  law  is  a  rule  of  civil 
I  conduct  prescribed  by  the  supreme  power  in  a  state"    1  proceed  now  to  the  latter 
I  branch  of  it;  that  it  is  a  rule  so  prescribed,  "commanding  what  is  right y  and 
[  prohibiting  what  is  wrong,^' 

'       Now  in  order  to  do  this  completely,  it  is  first  of  all  necessary  that  the  bound- 

/   aries  of  right  and  wrong  be  established  and  ascertained  by  law.    And  when  this 

'    is  once  done,  it  will  follow  of  course  that  it  is  likewise  the  business  of  the 

law,  considered  as  a  rule  of  civil  conduct,  to  enforce  these  rights,  and  to 

restrain  or    redress    these    wrongs.    It    remains    thererfore    only  to  consider 

I  in  what  manner  the  law  is  said  to  ascertain  the  boundaries  of  right  and 

wrong ;  and  the  methods  which  it  takes  to  command  the  one  and  prohibit  the 

other. 


(8)  But  in  America  the  Bnpreme  authority— the  people — only  make  the  fundamental  law  or 
institution  of  the  state,  and  create  a  department  to  which  they  intrust  the  exercise  of  the 

.  ordinary  powers  of  le^slation.    The  law  making  power,  therefore,  in  the  popular  sense,  is 
'  not  the  8uprouic  authority,  but  exerciser  a  trust  witbm  presfiribed  limit8. 

(9)  From  the  performance  of  this  duty  the  legislative  department  cannot  relieve  itself  by 
devolving  it  upon  any  other  authority,  nor  even  by  referring  it  back  to  the  people  themselves. 
The  legislature  has  no  power  to  submit  a  prop<isod  law  to  Uie  people,  nor  have  the  people 
power  to  bind  each  other  by  acting  upon  it.  They  voluntarily  surrendered  that  power  when 
they  adopted  the  constitution.  Per  Ruggles,  Ch.  J.,  in  Barto  t;.  Himrod,  8  N.  T.  489.  And  see 
Rice  V,  Foster,  4  Harr.  479;  Parker  v.  Commonwealth,  6  Penn.  St.  507;  Commonwealth  v. 
Me  Williams,  11  Penn.  St.  61;  Thome  v.  Cramer,  15  Barb.  112;  Bradley  v.  Baxter,  ibid.  128; 
People  V,  Stout,  23  Barb.  349;  Sauto  v.  State,  2  Iowa,  165;  Gebriok  v.  State,  5  Iowa,  491;  Stat-e 
V,  Beneke,  9  Iowa,  203;  Maize  v.  State,  4  Ind.«342;  Meshmeier  v.  State,  11  Ind.  482;  State  r. 
Parker,  26  Yt.  362;  State  v.  Copeland,  3  R.  I.  33;  State  v.  Swisher,  17  Texas,  441;  State  r. 
Wilcox.  45  Mo.  458.  For  qualifications  or  seeming  exceptions  to  this  principle,  see  Coolcy,. 
Const  LiuL  117  to  122,  and  cases  cited. 
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For  this  purpose  every  law  may  be  said  to  consist  of  several  parts :  one 
declaratory;  whereby  the  rights  to  be  observed,  and  the  wrongs  to  be  eschewed, 
are  clearly  defined  and  *laid  down:  another,  directory;  wherebv  the  r*K4| 
sabject  is  instructed  and  enjoined  to  observe  those  rights,  and  to  abstain  L  ^  J     ^ .    . 
from  the  commission  of  those  wrongs:  a  third,  remedial;  whereby  a  method  is  I  .,^  j..  t  c 
pointed  out  to  recover  a  man's  private  rights,  or  redress  his  private  wrongs :  to  / 
which  may  be  added  a  fourth,  usually  termed  the  sanction  or  vindicatory  hmnch  ' 
of  the  law ;  whereby  it  is  signified  what  evil  or  penalty  shall  be  incurred  by  such 
as  commit  any  public  wrongs,  and  transgress  or  neglect  their  duty. 

With  regard  to  the  first  of  these,  the  declaratory  part  of  the  municipal  laM ,  I 
this  depends  not  so  much  upon  the  law  of  revelation  or  of  nature,  as  upon  the  I 


wisdom  and  will  of  the  legislator.  This  doctrine,  which  before  was  slightly  •,  i  . 
touched,  deserves  a  more  particular  explication.  Those  rights  then  which  God**''"  ' 
and  nature  have  established,  and  are  therefore  called  natural  rights,  such  as  are 
life  and  liberty,  need  not  the  aid  of  human  laws  to  be  more  effectually  invested 
in  every  nian  than  they  are ;  neither  do  they  receive  any  additional  strength 
when  aeclared  by  the  'municipal  laws  to  be  inviolable.  On  the  contrary,  no  I 
human  legislature  has  power  to  abridge  or  destroy  them,  unless  the  owner  shall  \ 
himself  commit  some  act  that  amounts  to  a  forfeiture.  Neither  do  divine  or  ' 
natural  duties  (such  as,  for  instance,  the  worship  of  God,  the  maintenance  of 
children,  and  the  like)  receive  any  stronger  sanction  from  being  also  declared 
to  be  duties  by  the  law  of  the  land.  The  case  is  the  same  as  to  crimes  and 
misdemeanors,  that  are  forbidden  by  the  superior  laws,  and  therefore  styled 
mala  in  se^  such  as  murder,  theft,  and  perjury;  which  contract  no  additional 
turpitude  from  being  declared  unlawful  by  the  inferior  legislature.  For  that 
legislature  in  all  these  cases  acts  only,  as  was  before  observed,  in  subordination 
to  the  great  lawgiver,  transcribing  and  publishing  his  precepts.  So  that,  upon  I  »  i 
the  whole,  the  declaratory  part  of  the  municipal  .law  has  no  force  or  operation' 
at  all,  with  regard  to  actions  that  are  naturally  and  intrinsically  right  or  wrong. 
♦But,  with  regard  to  things  iii  themselves  indifferent,  the  case  is  entirely  r^-K-i 
altered.  These  become  either  right  or  wrong,  just  or  unjust,  duties  or  ^  ^  J 
misdemeanors,  according  as  the  municipal  legislator  sees  proper,  for  promoting 
the  welfare  of  the  society,  and  more  effectually  carrying  on  the  purposes  of  civil 
life.  Thus  our  own  common  law  has  declared,  that  the  goods  of  the  wife  do 
instantly  upon  maniage  become  the  property  and  right  of  the  husband;  (10) 
and  our  statute  law  hiis  declared  all  monopolies  a  public  offence:  yet  that  right, 
and  this  offence,  have  no  foundation  in  nature,  but  are  merely  created  by  the 
law,  for  the  pui-pose  of  civil  society.  And  sometimes,  where  the  thing  itself 
has  its  rise  from  the  law  of  nature,  the  particular  circumstances  and  mode  of 
doing  it  becomes  right  or  wrong,  as  the  laws  of  the  land  shall  direct  Thus,  for 
instance,  in  civil  duties;  obedience  to  superiors  is  the  doctrine  of  revealed  as 
well  afi  natural  religion :  but  who  those  superiors  shall  be,  and  in  what  circum- 
stances, or  to  what  degrees  they  shall  be  obeyed,  it  is  the  province  of  human  laws 
to  determine.  And  so,  as  to  injuries  or  crimes,  it  must  be  left  to  our  own  legis- 
lature to  decide,  in  what  cases  the  seizing  another's  cattle  shall  amount  to  a 
trespass  or  a  theft ;  and  where  it  shall  be  a  justifiable  action,  as  when  a  landlord 
takes  them  by  way  of  distress  for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law :  and  the  directory 
stands  muchaipon  the  same  footing;  for  this  virtually  includes  the  former,  ih'e 
declaration  being  usually  collected  from  the  direction.  The  law  that  says,  **  thou 
shalt  not  steal,'^implies  a  declaration  that  stealing  is  a  crime.    And  we  have 

(10)  ThiR  rale  is  very  generally  abrogated  in  American  law  by  etatutoiy  or  constitntional 
provisions,  under  whicn  the  roal  and  personal  property  of  the  wife,  possessed  by  her  at  the 
time  of  the  marriage,  or  acquired  aflerwai'ds  by  gift,  grant,  devise  or  otherwise,  remains  her 
property  to  the  same  extent  as  if  she  were  unmarried,  with  restrictions,  however,  in  some  of 
the  states,  upon  the  control  which  she  may  exercise  over  it,  or  her  power  to  dispose  of  it. 
Many  of  these  pnmsions  are  coUected  in  1  Pars,  on  Oont  370. 
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55  Nature  of  Laws.  [Intro 

seen  (i)  that,  in  things  naturally  indifferent,  the  very  essence  of  right  and  wrong 
depends  upon  the  direction  of  the  laws  to  do  or  omit  them. 

The  remedial  part  of  a  law  is  so  necessary  a  consequence  of  the  former  two, 
r*o6l  ^^^^  ^^^^  must  be  very  vague  and  imperfect  *  without  it  For  in  vain 
^  J  would  rights  be  declared,  in  vain  directed  to  be  observed,  if  there  were  no 
method  of  recovering  and  asserting  those  rights,  when  wrongfully  withheld  or 
invaded.  This  is  what  we  mean  properly,  when  we  speak  of  the  protection  of 
the  law.  When,  for  instance,  the  declaratory  part  of  the  law  has  said,  "  that  the 
field  or  inheritance,  which  belonged  to  Titius's  father,  is  vested  by  his  death  in 
Titius ;"  and  the  directory  part  has  "  forbidden  any  one  to  enter  on  another's 
property,  without  the  leave  of  the  owner :"  if  Gains  after  this  will  presume  to 
take  possession  of  the  land,  the  remedial  part  of  the  law  will  then  interpose  its 
office;  will  make  Gains  restore  the  possession  to  Titius,  and  also  pay  him 
damages  for  the  invasion. 

I      With  regard  to  the  sanction  of  laws,  or  the  evil  that  may  attend  the  breach  of 
public  duties,  it  is  observed,  that  human  legislators  have  for  the  most  part 
chosen  to  make  the  sanction  of  their  laws  rather  vindicatory  than  refnuTiera- 
tory,  or  to  consist  rather  in  punishments,  than  in  actual  particular  rewards. 
I  Because,  in  the  first  place,  the  quiet  enjoyment  and  protection  of  all  our  civil 
!  rights  and  liberties,  which  are  the  sure  and  general  consequence  of  obedience  to 
!  the  municipal  law,  are  in  themselves  the  best  and  most  valuable  of  all  rewards. 

■  Because  also,  were  the  exercise  of  every  virtue  to  be  enforced  by  the  proposal  of 
particular  rewards,  it  were  impossible  for  any  state  to  furnish  stock  enough  for 

/  so  profuse  a  bounty.  And  farther,  because  the  dread  of  evil  is  a  much  more 
\forcible  principle  of  human  actions  than  the  prospect  of  good,  {k)  For  which 
reasons,  though  a  prudent  bestowing  of  rewards  is  sometimes  of  exquisite 
use,  yet  A-ve  find  that  those  civil  laws,  which  enforce  and  enjoin  our  duty,  do 
seldom,  if  ever,  propose  any  privilege  or  gift  to  such  as  obey  the  law ;  but  do 
constantly  come  armed  with  a  penalty  cleuounced  against  transgressors,  either 
expressly  defining  the  nature  and  quantity  of  the  punishment,  or  else  leaving  it 
to  the  discretion  of  the  judges,  and  those  who  are  entrusted  with  the  care  of 
putting  the  laws  in  execution. 

r*57l       *^^  ^^  ^^®  parts  of  a  law  the  most  effectual  is  the  vindicatory.    For  it 

^      -*  is  but  lost  labour  to  say,  "  do  this,  or  avoid  that,"  unless  we  also,  declare, 

( "  this  shall  be  the  consequence  of  your  non-compliance."     We  must  therefore 

■  observe,  that  the  main  strength  and  force  of  a  law  consists  in  the  penalty  annexed 
to  it     Herein  is  to  be  found  the  principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  said  to  compel  and  oblige:  not  that  by  any 
natural  violence  they  so  constrain  a  man,  as  to  render  it  impossible  for  him  to 
act  otherwise  than  as  they  direct,  which  is  the  strict  sense  of  obligation ;  but 
because,  by  declaring  and  exhibiting  a  penalty  against  offenders,  they  bring  it  to 
pass  that  no  man  can  easily  choose  to  transgress  the  law ;  since,  by  reason  of  the 
impending  correction,  compliance  is  in  a  high  degree  preferable  to  disobedience. 
And,  even  where  rewards  are  projioscd  as  well  as  punishments  threatened",  the 
obligation  of  the  law  seems  chiefly  to  consist  in  the  penalty ;  for  rewards,  in 
their  nature,  can  only  persuade  and  allure  ;  notliing  is  compulsory  but  punish- 
ment 

I  It  is  true,  it  hath  been  holden,  and  very  justly,  by  the  principal  of  our  ethical 
writers,  that  human  laws  are  binding  upon  men's  consciences.  But  if  that  were 
the  only  or  most  forcible  obligation,  the  good  only  would  regard  the  laws,  and 
the  bad  would  set  them  at  defiance.  And,  true  as  this  principle  is,  it  must  still 
be  understood  with  some  restriction.  It  holds,  I  apprehend,  as  to  rights;  and 
that,  when  the  law  has  determined  the  field  to  belong  to  Titius,  it  is  matter  of 
conscience  no  longer  to  withhold  or  to  invade  it  So  also  in  regard  to  natural 
dutieSy  and  such  offences  as  are  mnla  in  se :  here  we  are  bound  in  conscience ; 
.'  because  we  are  bound  by  superior  laws,  before  those  human  laws  were  in  being,  to 
'  perform  the  one  and  abstain  from  the  other.  But  in  relation  to  those  laws,  which 

a  J  Sec  pago  43.  (is J  Locke,  Ham.  Uod.  b.  2.  c.  21, 
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Sect.  2. 1  Laws  Binding  on  the  Conscience.  57 

enjoin  onlj  positive  duties,  and  forbid  onljr  snch  things  as  are  not  mala  tn  sc,  bnt 
niala  prohibita  merely,  without  any  intermixture  of  moral  guilt,  *annexing  r»r  q-i 
a  penalty  to  non-compliance,  (l)  here  I  apprehend  conscience  is  no  farther  L  J 
concerned,  than  by  directing  a^ubmission  to  the  pynaH^y.  in  case  of  our  breach 
of  those  laws :  for  otherwise  the  multitude  of  penal  laws  in  a  state  would  not 
only  be  looked  upon  as  an  impolitic,  but  would  also  be  a  very  wicked  thing ; 
if  every  such  law  were  a  snare  for  the  conscience  of  the  subject  But  in  these 
cases  the  alternative  is  offered  to  eveiy  man;  "either  abstain  from  this,  or  sub- 
mit to  such  a  penalty:"  and  his  conscience  will  be  clear,  which  ever  side  of  the 
alternative  he  thinks  proper  to  embrace.  Thus,  by  the  statutes  for  preserving 
the  game,  a  penalty  is  denounced  against  every  unqualified  person  that  kills  a 
hare,  and  against  every  pei*8on  who  possesses  a  partridge  in  August.  And  so 
too,  by  other  statutes,  pecuniary  penalties  are  inflicted  for  exercising  tirades  with- 
out serving  an  apprenticeship  thereto,  (11)  for  not  burying  the  dead  in  woollen, 
for  not  performing  the  statute-work  on  the  public  roads,  and  for  innumerable 
other  positive  misdemeanors.  Now  these  prohibitory  laws  do  not  make  the 
trans^ession  a  moral  offence,  or  sin:  the  only  obligation  in  conscience  is  to. 
submit  to  the  penalty,  if  levied.  It  must  however  be  observed,  that  we  are  here ' 
speaking  of  laws  that  are  simply  and  purely  penal,  where  the  thing  forbidden  or 
enjoined  is  wholly  a  matter  of  indifference,  and  where  the  penalty  inflicted  is  an 
adequate  compensation  for  the  civil  inconvenience  supposed  to  arise  from  the, 
offence.  But  where  disobedience  to  the  law  involves  in  it  also  any  degree  of 
public  mischief  or  private  injury,  there  it  falls  within  our  former  aistinction, 
and  is  also  an  offence  against  conscience,  (m)  (12) 

(IJ  See  Book  n.  p.  420. 

(mj  Lex  pure  pcenalU  obUgat  tanium  ad  pcenam,  non  item  ad  culpam  i  lex  pcnuxHs  mixta  et  ad  culpam 
obligat,  et  adpoenam,    (ftaiiderson  de  cofucient,  cbligat,  prod.  yih.  i  17.  24.) 

(11)  [By  Stat  54  Geo.  Ill,  c.  96,  this  law,  and,  bj  stat  54  Geo.  Ill,  c.  108,  that  for  not  bniying 
in  woolen,  are  repealed.] 

(12)  In  a  note  npon  this  passage  Mr.  Christian  has  shown,  that  it  is  implied  in  every  case  in 
which  an  act  is  forbidden  nnder  a  penalty,  that  ''  some  degree  of  pubho  mischief  or  private 
injury"  is  involved  in  it,  and  is  the  occasion  of  the  prohibition. 

"  I  perfectly  agree,"  says  Mr.  Justice  Rooke,  "with  my  brother  Heath  in  reprobating  any  dis- 
tinction between  malum  prohibitum  and  malum  in  se,  and  consider  it  as  pregnant  with  mischiefl 
Every  man  is  as  much  bound  to  obey  the  civil  law  of  the  land  as  t£e  law  of  nature." 
Aubert  v.  Maze,  2  B.  and  P.  375.  "  It  is  contended,"  says  Gilchrist,  J.,  "  that  there  is  a 
distinction  between  malum  prohibitum  and  malum  in  se ;  between  things  intrinsically  and 
morally  wrong,  and  things  which  are  made  so  merely  by  legislation.  The  inference  [of  counsel] 
from  ^s  distmction  is,  mat  when  an  act  is  merely  nmlum  prohibitum,  it  may  conscientiously  be 
done,  provided  only  the  party  is  willing  to  incuj:  the  penalty.  He  considers  it  optional  with  the 
~~^y  to  do  or  to  refrain  from  doing  the  act  in  question,  and  that  the  alternative  is  presented 

"  '  '     "     "     ^     iv  tiie  penalty.    If  these 

ilare  the  act  to  be  illegal, 
^  ^       I  statute.    But  any  person 

who  should  attempt  to  put  this  theory  into  practice,  and*  to  regulate  his  conduct  by  it,  would 
find  his  ^ath  filled  with  difficulties.  In  the  first  place  he  must  assume  to  judge  for  himself 
what  is  right  and  what  is  wrong,  irrespective  of  the  law.  He  must  test  his  obligation  to  obey 
the  law  by  a  standard  which  exists  m  his  own  bosom.  His  moral  sense  must  be  so  acute 
that  he  would  never  be  in  danger  of  mistaking  his  duty,  and  of  sacrificing  it  to  considerations 
of  private  advantage.  Men  differ  in  their  views  of  ri^ht  and  wrong ;  the  moral  sense  of  one 
man  is  more  acute  than  that  of  another.  And  just  m  proportion  to  his  obtuseness  will  he 
be  liable  to  overstep  the  line  that  separates  right  from  wrong,  and  his  reasoning  may  lead 
him  into  the  commission  of  a  felony  when  he  fancies  himself  to  be  merely  a  trespasser,  and 
that  the  payment  of  a  fine  which  tne  statute  might  impose  in  a  given  case  would  make  the 
balance  even.  The  subtle  casuistry  which  self  interest  teaches  us  is  a  most  unsafe  guide  in 
questions  of  morals,  and  particularly  so  in  relation  to  those  things  which  have  been  called 
antics  of  imperfect  obligation,  and  whose  performance  might  be  enforced  by  penalties.  The 
law  would  be  extremely  unequal  in  its  operation  if  its  prohibitions  were  imperative  on  those 
only  who  should  choose  to  be  bound  by  it.  If  obedience  to  the  law  should  depend  entirely 
on  the  conscience  of  the  individual,  all  legal  restraints  would  soon  be  abolished."  Lewis  v, 
Welch,  14  N.  H.  296. 

The  doctrine  of  some  early  cases,  that  where  a  statute  merely  infiicts  a  penalty  for  doing 
a  particular  act,  or  making  a  particular  contract,  without  also  prohibiting  the  act  or  contj^c^ 
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by  the  legislature  to  abstain  from  the  act,  or  to  do  it  and  pay  the  penalty.    If  these 

premises  and  this  reasoning  be  correct,  the  courts,  he  says,  cannot  declare  the  act  to  be  illegal, 
tor  that  would  be  the  infliction  of  a  penalty  beyond  that  imposed  by  the  statute.    But  any  person 


58  Nature  of  Laws.  .          [Intro. 

1  have  now  gone  through  the  definition  laid  down  of  a  municipal  law ;  and 
have  shown  that  it  is  "  a  rule  of  civil  conduct  prescribed  by  the  supreme  power 
in  a  state,  commanding  what  is  right,  and  prohibiting  what  is  wrong;"  in  the 
explication  of  which  I  have  endeavoured  to  interweave  a  few  useful  principles 

f  concerning  the  nature  of  civil  government,  and  the  obligation  of  human  laws. 
Before  I  conclude  this  section,  it  may  not  be  amiss  to  i5d  a  few  observations 
concerning  the  i7iterpretation  of  laws. 

When  any  doubt  arose  upon  the  construction  of  the  Boman  laws,  the  usage 

was  to  state  the  case  to  the  emperor  in  writing,  and  take  his  opinion  upon  it 

This  was  ceiiainly  a  bad  method  of  interpretation.  (13).    To  mterroffate  the 

legislaturex  to  decide  particular  disputes  is  not  only  endless,  but  affords  great 

room  for  partiality  and  oppression.    The  answers  of  the  emperor  were  called 

his  rescripts,  and  these  haq  in  succeeding  cases  the  force  of  perpetual  laws; 

though  they  ought  to  be  carefully  distinguished  by  everv  rational  civilian  from 

those  general  constitutions  which  had  only  the  nature  of  things  for  their  guide. 

The  emperor   Macrinus,  as  his  historian  Capitolinus  informs  us,  had   onc« 

r^-qi   resolved  to  *abolish  these  rescripts,  and  retain  only  the  general  edicts: 

I-  ^  -I   he  could  not  bear  that  the  hasty  and  crude  answers  of  such  princes  as 

Gommodus  and  Caracalla  should  be  reverenced  as  lawa    But  Justinian  thought 

/otherwise,  (n)  and  he  has  preserved  them  all.    In  like  manner  the  c^non  laws, 

lor  decretal  epistles  of  the  popes  are  all  of  them  rescripts  in  the  strictest  sense. 

-^J  Contrary  to  all  true  forms  of  reasoning,  they  argue  from  particulars  to  generals. 

11      The  fairest  and  most  rational  method  to  interpret  the  will  of  the  legislator  is 

11  by  exploring  his  intentions  at  the  time  when  the  law  was  made,  by  signs  the 

\  most  natural  and  probable.    And  these  signs  are  either  the  words,  the  context, 

the  subject  matter,  the  effects  and  consequence,  or  the  spirit  and  reason  of  the 

■  law.  (14)    Let  us  take  a  short  view  of  them  all : — 


the  payment  of  the  penalty  is  the  only  legal  consequence  of  a  violation  of  the  statute :  Comyns 
V.  Boyer,  Cro.  Eliz.  485 ;  Gremaire  v.  v  alon,  2  Camp.  144 ;  is  now  repudiated  both  in  England 
and  in  this  country,  and  it  is  now  well  settled  that  the  obligations  the  parties  assume  in  con- 
sideration of  the  forbidden  act,  will  not  be  enforced.  See  Dmry  v.  Deiontaine,  1  Taunt.  136 ; 
Be  Begins  v.  ArmiHtead,10  Bing.  107,  and  3  M.  and  Scott,  516 ;  Bensley  v.  Bignold,  5  B.  and  Aid. 
335;  (S)pe  v,  Rowlands,  2  M.  and  W.  149;  Wheeler  v,  Russell,  17  Mass.  258;  Mitchell  v.  Smith, 
1  Binn.  118;  Bberman  v.  Reitzell,  1  "W.  and  S.  181 ;  Hale  r.  Henderson,  4  Humph.  199;  Brackott 
r.  Hoyt,  9  Post.  264;  Nichols  v.  Rugglea,  3  Day,  145;  Tyson  v.  Thomas,  McCleL  and  Y.  119; 
Elkins  V.  Parlchur8t,17  Vt.  105;  Territt  ©;  Bartlett,  21  Vt.  184;  Bancroft  v,  Dumas,  ib.  456; 
Griffith  v.  Wells,  3  Denio,  226;  Coombs  v.  Emery,  14  Me.  404;  Sharp  v.  Teese,  4  Halst  352. 
Statutes  passed  solely  for  the  security  of  the  revenue  have  been  supposed  to  be  exceptions  to  this 
rule.  Cundell  v.  Dawson,  4  C.  B.  398,  per  Wilde,  Ch.  J.  And  see  Smith  v,  Mawhood,  14  M.  and 
W.  452;  Forster  v.  Taylor,  5  B.  and  Ad.  887 ;  Taylor  t;.  Crowland  Gas  Co.,  10  Exch.  293;  Hill  v. 
Smith,  Morris,  70.  But  certainly  no  such  distinction  can  be  recognised  where  the  penalty  is 
imposed  with  a  view  to  prohibition.    Smith  v.  Mawhood,  supra, 

(13)  The  legislature'  may  interpret  the  law  by  a  declaratoiy  statute,  but  in  America  where 
the  legislative  and  judicial  functions  are  separated  and  confided  to  different  departments,  the 
declaratory  statute  will  have  the  effect  to  determine  the  meaning  of  the  law  in  its  application  to 
future  transactions  only,  and  not  to  bind  the  courts  in  their  application  of  the  law  to  transactions 
which  have  taken  place  previously.  To  declare  what  the  law  is  or  has  been  is  the  province  of 
the  judiciary ;  to  prescribe  what  it  shall  be  in  the  future  belongs  to  the  legislature.  Dash  v. 
Van  Kleek,  7  Johns.  4SM8 ;  Greenough  v,  Greenough,  11  Pcun.  St.  494 ;  Reiser  v.  Tell  Association, 
39  Penn.  St  137, 

(14)  The  intention  of  the  legislature  when  properly  discoverable  is  always  to  control  in  the 
construction  of  statutes:  Jackson  v.  Colliuc,  I  Cow.  89;  Jackson  v,  Yanzandt,  12  Johns.  176; 
People  V.  Utica  Insurance  Co.,  15  Johns.  358 ;  Crocker  v.  Crane,  21  Wend.  211 ;  Ellis  v,  Paige, 
1  Pick.  45 ;  Holbrook  v,  Holbrook,  ib.  250 ;  People  v.  Canal  Oimmissioners,  3  Scam.  153 ;  Bar- 
ker V.  Esty,  19  Vt.  131;  Catlin  v.  Hull,  21  Tt.  152.  But  the  intent  must  be  gathered  from 
the  languflij^e  employed  to  express  it:  and  where  the  language  is  clear  and  explicit,  and  sus- 
ceptible of  but  one  meaning,  and  there  is  nothing  incon^ous  in  the  act,  a  court  is  bound  to 
suppose  the  legislature  intended  what  the  language  imports.  Barstow  v.  Smith,  Wal.  ch.* 
31>4;  Bid  well  v.  Whitaker,  1  Mich.  469;  People  r.  Purdy,  2  Hill,  35;  Spencer  v.  State,  5 
Ind.  76;  United  States  v,  Fisher,  2  Oanch,  399;  United  States  v.  Ragsdale,  1  Uerap.  497 ;  IngaMs 
r.  Cole,  47  Me.  530;  Newell  v.  People,  7  N.  T.  83;  Alexander  v,  Worthington,  5  Md.  4*6; 
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Sect.  2.]  Interpretation  of  Laws.  59 

1.  Words  are  generally  to  be  nnderstood  in  their  usnal  and  most  known  sig-l 
iiification ;  not  so  mxich  regarding  the  propriety  of  grammar,  as  their  generall 
and  popular  nse.  Thus  the  law  mentioned  by  Pnffendorf  (o)  which  forbad! 
a  layman  to  laif  hands  on  a  priest,  was  adjudged  to  extend  to  him,  who  had 
hurt  a  priest  with  a  weapon.  A^in,  terms  of  art,  or  technical  terms,  must  be 
taken  according  to  the  acceptation  of  the  learned  in  each  art,  trade,  and  sci- 
ence. (15)  So  in  the  act  of  settlement,  where  the  crown  of  England  is  limited 
"  to  the  princess  Sophia,  and  thB  heirs  of  her  body,  being  protestants,"  it  becomes 
necessary  to  call  in  the  assistance  of  lawyers,  to  ascertain  the  precise  idea  of  the 
words  ^^ heirs  of  her  body"  which,  in  a  legal  sense,  comprise  only  certain  of  her 
lineal  descendants.  . 

*2.  If  words  happen  to  be  still  dubious,  we  may  establish  their  mean-  pgn-i  I 
mg  from  the  context^  with  which  it  may  be  of  singular  nse  to  compare  a  '^  -*  / 
word  or  a  sentence,  whenever  they  are  ambiguous,  equivocal  or  intricate.  Thus 
the  proeme,  or  preamble,  is  often  called  in  to  help  the  construction  of  an  act  of 
parliament  f  16)  Of  the  same  nature  and  use  is  the  comparison  of  a  law  with 
other  laws,  tnat  are  made  by  the  same  legislator,  that  have  some  affinity  with 
the  subject,  or  that  expressly  relate  to  the  same  point.  (17)  Thus,  when  the  law 
of  England  declares  murder  to  be  felony  without  benefit  of  clergy,  we  must 
resort  to  the  same  law  of  England  to  learn  what  the  benefit  of  clergy  is ;  and, 
when  the  common  law  censures  simoniacal  contracts,  it  aflfords  great  light  to  the 
subject  to  consider  what  the  canon  law  has  adjudged  to  be  simony.  (18) 

(o)  L.  of  N.  and  N.  5. 12.  8. 

Cantwell  v.  Owens,  14  Md.  215 ;  Pattison  r.  Yuba,  12  Cal.  175 ;  Heirs  of  Ludlow  r.  Johnson,  3 
Ohio,  5*53;  In  re  Murphy,  3  Zab.  180;  Ezekiel  v.  Dixon,  3  Kelly,  146;  McClusky  v,  Cromwell,  11 
N.  Y.  593;  Hohnes  v.  Curley,  31  X.  Y.  289;  Steamboat  Co.  v.  Transportation  Co.,  3  Green,  N. 
J.  13. 

(15)  See  United  States  «.  Magill,  1  Wash.  C.  C.  463;  United  States  v.  Pahner,  3  Whe^t  610; 
Merchant's  Bank  v.  Cook,  4  Pick.  411 ;  Poole  v,  Poole,  3  B.  and  P.  620 ;  Astor  v.  Union  Ins.  Co., 
7  Cow.  202. 

(16)  The  title  of  a  statute  may  be  a  guide  to  the  intent  of  the  law-maker,  where  the  body  of 
the  statute  appears  to  be  ambiguous  or  doubtful.  United  States  v.  Palmer,  3  Wheat.  610 ;  Bur- 
gett  V,  Burgett,  1  Ohio,  480 :  Eastman  r.  McAlpin;  1  KeUv.  157 ;  Bristow  «.  Barker,  14  Johns. 
206 ;  Cohen  v.  Barrett,  5  Cal.  195.  So  also  may  the  preamble.  Edwards  v.  People,  3  Scam.  465 ; 
Jackson  v.  Gilchrist,  15  Johns.  89;  People  ©.  Utica  Insurance  Co.,  ib.  390;  Holbrook  v.  Hol- 
brook,  1  Pick.  250 ;  Halton  v.  Cove,  1  B.  and  Ad.  5:^8 ;  Whitmore  v.  Robertson,  8  M.  and  W. 
472 ;  Flynn  t;.  Abbott,  16  Cal.  358 ;  Constantine  v.  Van  Winkle,  6  Hill,  177.  Under  the  constitu- 
tions of  *^some  of  the  American  States,  which  require  the  object  or  subject  of  a  statute  to  be 
expressed  in  the  title,  it  is  obvious  tiiat  the  title  has  become  more  important,  and  may  control  the 
construction.    See  Cooley  Const.  Lim.  141. 

(17)  [It  is  an  established  rule  of  construction  that  statutes  in  pari  fnateria,  or  upon  the  same 
Kubject.  must  be  construed  with  a  reference  to  each  other;  that  is,  that  what  is  clear  in  one  stat- 
Qte  shall  be  called  in  aid  to  explain  what  is  obscure  and  ambiguous  in  another.  Thus  the  qualifi- 
cation act  to  kill  game  (22  and  23  Car.  II,  c.  25,)  enacts,  ''  that  every  person  not  havine  lands 
and  tenements,  or  some  other  estate  of  inheritance,  of  the  clear  yearly  value  of  1002.  or  tor  life, 
or  having  lease  or  leases  of  ninety-nine  years  of  the  clear  yearly  value  of  150{.''  (except  certain 
persons,)  shall  not  be  allowed  to  kill  game.    Upon  this  statute  a  doubt  arose  whether  the  words 

^  ifr  for  Ufe  should  be  referred  to  the  lOOi.  or  to  the  150i.  per  annum.  The  court  of  king's  bench 
*  having  looked  into  the  former  qualification  acts,  and  having  found  that  it  was  clear  bj^  the  first 
qualiiication  act ;  13  R.  I.  St.  1,  c.  13 ;.  that  a  layman  should  have  40«.  a  year,  and  a  priest  10/.  a 
year,  and  that,  by  the  1  Ja.  c.  27,  the  qualifications  were  clearly  an  estate  of  inheritance  of  10/.  a 
year,  and  an  estate  for  life  of  30/.  a  year,  they  presumed  that  it  still  was  the  intention  of  the  legisla- 
ture to  make  the  yearly  value  of  an  estate  for  life  greater  than  that  of  an  estate  of  inheritance, 
though  the  same  proportions  were  not  preserved ;  and  thereupon  decided  that  clergymen,  and  aU 
others  possessed  of  a  life  estate  only  must  have  150/.  a  year  to  be  qualified  to  kill  gome.  Lowndes 
r.  Leww,  B.  T.  22  Geo.  III. 

That  same  rule  to  discover  the  intention  of  a  testator  is  applied  to  wills,  viz.,  the  whole  of  a  will 
shall  be  taken  under  consideration,  in  order  to  decipher  the  meaning  of  an  obscure  passage  in  it.] 
The  statutes  in  pari  materia  are  to  be  construed  together,  see  Church  v.  CYocker,  3  Mass.  17 ; 
Mendon  v.  Worcester  Co.,  10  Pick.  235 ;  Prink  v.  King,  3  Scam.  144 ;  M'Cartee  u.  Orphan  Asy- 
lum Society,  9  Cow.  507 ;  Isham  v,  Bennington  Iron  Co.,  19  Vt.  230 ;  Hayes  i7.  Hanson,  12  N.  H. 
284;  Manuel  v,  Manuel,  13  Ohio  St.  458;  McLaughlin  t?.  Hoover,  1  Oregon,  31;  Rocere  v.  Brad- 
shaw,  20  Johns.  735;  Green  v.  Commonwealth,  12  Allen,  155:  BilUngslea  v,  Baldwin,  23  Md. 
85;  Robbins  v.  Railroad  Co.,  32  Cal.  472. 

(18)  See  United  States  v.  Palmer,  3  Wheat  610. 
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60  Interpretation  of  Laws.  [Intro 

3.  As  to  the  subject  matter^  words  are  always  to  be  understood  as  having  a 
regard  thereto,  for  that  is  always  supposed  to  be  in  the  eye  of  the  le^slator,  and 
all  his  expressions  directed  to  that  end.  Thus,  when  a  law  of  our  Edward  III. 
forbids  all  ecclesiastical  persons  to  purchase  provisions  at  Borne,  it  mi^ht  seem 
\o  prohibit  the  buying  of  gi'ain  and  other  victual ;  but,  when  we  consider  that 
the  statute  was  made  to  repress  the  usurpations  of  the  papal  see,  and  that  the 
nominations  to  benefices  bv  the  pope  were  odXle^  provisions,  we  shall  see  that  the 
restraint  is  intended  to  be  laid  upon  such  provisions  only. 

14.  As  to  the  effects  and  consequence,  the  rule  is,  that  where  words  bear  either 
none,  or  a  very  absurd  signification,  if  literally  understood,  we  must  a  little 
deviate  from  the  received  sense  of  them.  Therefore  the  Bolognian  law,  men- 
tioned by  Puflfendorf,  {p)  which  enacted  " that  whoever  drew  blood  in  the 
streets  should  be  punished  with  the  utmost  severity,"  was  held*after  long  debate 
not  to  extend  to  the  surgeon,  who  opened  the  vein  of  a*  person  that  fell  down  in 
the  street  with  a  fit.  (19) 

r*611  *^'  ^^^'  lastly,  the  most  universal  and  effectual  way  of  discovering 
*-  ^  the  true  meaning  of  a  law,  when  the  words  are  dubious,  is  by  consider- 
ing the  reason  and  spirit  of  it ;  or  the  cause  which  moved  the  legislator  to 
enact  it.  (20)  For  when  this  reason  ceases,  the  law  itself  ought  likewise  to 
cease  with  it.  An  instance  of  this  is  given  in  a  case  put  by  Cicero,  or  whoever 
was  the  author  of  the  treatise  inscribed  to  Herennius.  (q)  There  was  a  law,  that 
those  who  in  a  storm  forsook  the  ship  should  forfeit  all  property  therein  ;  and 
that  the  ship  and  lading  should  belong  entirely  to  those  who  staid  in  it.  In  a 
dangerous  tempest  all  the  mariners  forsook  the  ship,  except  only  one  sick 
passenger,  who,  by  reason  of  his  disease,  was  unable  to  get  out  and  escape.  By 
chance  the  ship  came  safe  to  port.  The  sick  man  kept  possession,  and  claimed 
the  benefit  of  the  law.  N"ow  here  all  the  learned  a^ee,  that  the  sick  man  is  not 
within  the  reason  of  the  law ;  for  the  reason  of  making  it  was,  to  give  encourage- 
ment to  such  as  should  venture  their  lives  to  save  the  vessel ;  but  this  is  a  merit 
which  he  could  never  pretend  to,  who  neither  staid  in  the  ship  upon  that  account, 
nor  contributed  any  thing  to  its  preservation.  (21) 
.  I  From  this  method  of  interpreting  laws,  by  the  reason  of  them,  arises  what 
\  t  we  call  co;i«Vy,  which  is  thus  defined  by  Grotius:(r)  "the  corrections  of  that 
wherein  The  law  (by  reason  of  its  universality,)  is  deficient.''  For,  since  in  laws 
all  cafies  cannot  be  forseen  or  expressed,  it  is  necessary  that,  when  the  general 
decrees  of  the  law  come  to  be  applied  to  particular  cases,  there  should  be  some- 
where a  power  vested  of  defining  those  circumstances,  which  (had  they  been 
foreseen)  the  legislator  himself  would  have  expressed.    And  these  are  the  cases 

(p)  2.  6.  c.  12.  «  8.  (q)  I.  1.  c.  11.  (rj  De  EqHUatm^  «  8. 

(19)  See  Langdon  v.  Potter,  3  Mass.  220 ;  Gore  v.  Brazier,  ib.  523 ;  Avres  v,  Knox,  7  Mass.  310. 
Putnam  v.  Longloy,  11  Pick.  487;  Dash  v.  Van  Kleek,  7  Johns.  502;  Heniy  v,  Tilson,  17  Yt.  479; 
The  inconveniences  resultine  from  disrcgardinc  the  practical  constniction  of  a  statute,  and  long 
continued  usage  under  it,  will  sometimes  be  allowed  great  weight  in  cases  of  doubt  Rogers  v. 
Goodwin,  2  Mass.  478;  State  v.  Mayhew,  2  Gill,  487 ;  Essex  Co.  t;.  Pacific  MiUs,  14  Allen,  ;^ ; 


(20)  See  ftirther,  Dash  r.  Van  Kleek,  7  Johns.  486;  People  v.  tJtica  Insurance  Co.,  15  Johns. 
381 ;  Miller  v.  Dobson,  1  Gilm.  572 ;  Durouaseau  v.  United  States,  6  Cranch,  307  ;  People  v.  Canal 
Commissioners,  3  Scam.  153;  Tonele  r.  Hall,  4  N.  Y.  140.  Uenry  v.  Tilnon,  21  Vt  485. 

(21)  A  statute  is  always  to  be  constnied  so  as  to  render  it  effectual,  if  possible,  rather  than  to 
defeat  it.  Waterrlict  Turnpike  Co.  v.  McKean,  6  Hill,  616;  Shrewsbuir  v,  Boylston,  1  Pick. 
105.  And  so  as  to  give  effect  to  all  its  provisions,  if  practicable:  People  v.  Purdy,  2  Hill,  36; 
Parkinson  i'.  State,  14  Md.  184 ;  Rycgato  t\  Wardsboro,  30  Vt.  746 ;  Brooks  v.  School  Commis- 
sioners, 31  Ala.  227;  Green  v,  Weller,  32  Miss.  650;  Wolcottr.  Wigton,  7  Ind.  49;  Peoples. 
Bums,  5  Mich.  114.  • 

And  if  a  statute  is  susceptible  of  two  constructions,  one  of  which  would  render  it  unconstitu- 
tional, and  the  other  not,  it  is  to  receive  the  latter  construction  as  presumptivelv  expressing  the 
legislative  intent.  Newland  v.  Marsh,  19  III.  384 ;  Dow  r.  Norris,  4  2f.  H.  17;  People  v.  Super- 
visors of  Orange,  17  N.  Y.  241 ;  Clark  v,  Rochester,  24  Barb.  471. 

On  inter[»retaUon  generally,  see  Rutherford's  Institutes  of  Natural  Law,  B.  2,  c.  7,  and  Lieber'a 
Sermenentics. 
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8ect.  3]  Interpretation  of  Laws.  61 

which  according  to  Grotius,  "  lex  non  exacts  definite  aed  ariitrio  honi  virt 
permittitr  (22) 

Equity  thus  depending,  essentially,  upon  the  particular  circumstances  of  each 
individual  case,  there  can  be  no  established  *mles  and  fixed  precepts  of  r»g2l 
equity  laid  down,  without  destroying  its  very  essence,  and  reducing  it  to   ^      J 
a  positive  law.    And,  on  the  other  hand,  the  liberty  of  considering  all  cases  in 
an  equitable  light  must  not  be  indulged  too  far,  lest  thereby  we  destroy  all  law,  I 
and  leave  the  decision  of  every  question  entirely  in  the  breast  of  the  judge,  i 
And  law,  without  equity,  thougn  hard  and  disaCTeeable,  is  much  more  desirable  i 
for  tlie  public  good  than  equity  without  law ;  wiiich  would  make  every  judge  a  I 
legislator,  and  introduce  most  infinite  confusion ;  as  there  would  then  be  almost 
as  many  different  rules  of  action  laid  down  in  our  courts,  as  there  are  differences  | 
of  capacity  and  sfihtiment  in  the  human  mind.  (23) 


i 


SECTION  III. 
OF  THE  LAWS  OF  ENGLAND. 

The  municipal  law  of  Enghmd,  or  the  rule  of  civil  conduct  prescribed  to  the  i 
inhabitants  of  this  kingdom,  may  with  sufficient  propriety  be  divided  into  two  / 
kinds :  The  lex  non  scripta^  the  unwritten,  or  common  law ;  and  the  lex  scriptaJ    Cl 
the  written,  or  statute  law.  .--    -  I 

The  lex  noft  scripta^  or  unwritten  law,  includes  not  only  general  customSy  or 
the  common  law  properly  so  called ;  but  also  the  particular  custamSy  of  ceiiiain 
parts  of  the  kingdom ;  and  likewise  those  particular  laws,  that  are  by  custom 
observed  only  in  certain  courts  and  jurisdictions. 

When  I  call  these  parts  of  our  law  leges  non  scriptcBy  I  would  not  be  under- 
stood as  if  all  those  laws  were  at  present  merely  oral,  or  communicated  from 
the  former  ages  to  the  present  solely  by  word  of  mouth.  It  is  true  indeed  that, 
in  the  profound  ignorance  of  letters  which  formerly  overspread  the  whole 
western  world,  all  laws  were  entirely  traditional,  for  this  plain  reason,  because 
the  nations  among  which  th^  prevailed  had  but  little  idea  of  writing.  Thus 
the  British  as  well  as  the  Gallic  Druids  committed  all  their  laws  as  well  as 
learning  to  memory ;  {a)  and  it  is  said  of  the  primitive  Saxons  here,  as  well  as 
their  brethren  on  the  continent,  that  leges  sola  memoria  et  ustt  retinebant  {b). 
But  with  us  at  present,  the  monuments  and  evidences  of  our  legal  customs  are 

(a)  Cac8,  de  h,  G.  lib.  6,  c.  13.  (h)  Spelm.  Gl.  869. 

(22)  [I  cannot  forbear  observing,  (said  Lord  Tenderden),  that  I  think  there  is  always  danger 
in  giving  effect  to  what  is  called  "  the  equitv  of  a  statute  \"  and  that  it  is  much  safer  and  better 
to  rely  on  and  abide  b^  the  plain  words ;  although  the  legislature  might  possibly  have  provided 
for  other  ca'^os  had  their  attention  been  directed  to  them.  6  B.  and  C.  475.  And  in  a  recent  case 
in  which  tibis  rule  was  much  discussed,  Mr.  Justice  Coleridge  said,  "  It  is,  in  my  opinion,  so 
important  for  the  court,  in  construing  modem  statutes,  to  act  upon  the  principle  of  giving  full 
effect  to  their  language,  and  of  declining  to  mould  thatlangua^einorder  to  meet  either  an  alleged 
convenience  or  an  alleged  equity,  upon  doubtful  evidence  of  mtention,  that  nothing  will  induce 
me  to  withdraw  a  case  from  the  operation  of  a  section  which  is  within  its  words,  but  clear  and 
unambiguous  evidence  that  so  to  do  is  to  fulfill  the  general  intent  of  the  statute;  and  also  to 
adhere  to  \\»  literal  interpretation,  is  to  decide  inconsistently  with  other  overruling  provisions  of 
tJie  same  statute.''    6  A.  and  E.  7.] 

(23)  [The  only  equity,  according  to  this  description,  which  exists  in  our  government,  either 
resides  in  the  kin^,  who  can  prevent  the  sximmtim  Jus  from  becoming  summa  injuria,  by  an 
absolute  or  a  conditional  pardon,  or  in  juries,  who  determine  whether  any,  or  to  what  extent, 
damages  shall  be  rendered.  But  eqnitif,  as  here  explained,  is  by  no  means  applicable  to  the 
court  of  chancery ;  for  the  learned  judge  has  e^ewhere  truly  said,  that  "  the  system  of  our  courts 
of  ©qu.ty  is  a  laboured  connt'cted  system,  gdvemed  by  established  rules^  and  bound  down  by 
precedents,  from  which  they  do  not  depart,  although  the  reason  of  some  or  them  may  perhaps  be 
liable  to  objection/'    Book  iii.  432.1 
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63  Laws  of  England.  [Intro. 

contained    in  the  records  of   the    seyeral    courts    of  justice,  in    books  of 

r*64l   *^^P^^^  ^^^  judicial  decisions,  and  in  the  treatises  of  learned  sages  of 

L      J  the  profession,  preserved  and  handed  down  to  us  from  the  times  of 

'  highest  antiquity.    However,  I  therefore  style  these  parts  of  our  law  leges  non 

■  scriptce,  because  their  original  institution  and  authority  are  not  set  down  in 

J  writing  as  acts  of  parliament  are,  but  they  receive  their  binding  power  and  the 

force  of  laws  by  long  and  immemorial  usage,  and  by  their  universal  reception 

i  throughout  the  kingdom.    In  like  manner  as  Aulus  Gellius  defines  the/w^  non 

'  scriptum  to  be  that,  which  is  "  tadto  et  illiterato  hominum  consensu  et  moribus- 

expressumP 

Our  ancient  lawyers,  and  particularly  Fortescue,(t?)  insist  with  abundance  of 
warmth  that  these  customs  are  as  old  as  the  primitive  Britons,  and  continued 
down,  through  the  several  mutations  of  government  and  inhabitants  to  the 
present  time,  unchanged  and  unadulterated.  This  may  be  the  case  as  to  some ; 
but  in  general,  as  Mr.  Selden  in  his  notes  observes,  this  assertion  must  be 
understood  with  many  grains  of  allowance ;  and  ought  only  to  signify,  as  the 
truth  seems  to  be,  that  tnere  never  was  any  formal  exchange  of  one  system  of 
laws  for  another;  though  doubtless,  by  the  intermixture  of  adventitious 
nations,  the  Eomans,  the  Picts,  the  Saxons,  the  Danes,  and  the  Normans,  they 
must  have  insensibly  introduced  and  incorporated  many  of  their  own  customs 
with  those  that  were  before  established ;  thereby,  in  all  probability,  improving 
the  texture  and  wisdom  of  the  whole  by  the  accumulated  wisdom  of  divers 
particular  countries.  Our  laws,  saith  Lord  Bacon,(6?)  are  mixed  as  our 
language ;  and^  as  our  language  is  so  much  the  richer,  the  laws  are  the  moi*e 
complete. 

And  indeed  our  antiquaries  and  early  historians  do  all  positively  assure  us, 
that  our  body  of  laws  is  of  this  compounded  nature.  For  they  teli  us  that  in 
the  time  of  Alfred  the  local  customs  of  the  several  provinces  of  the  kingdom 
were  grown  so  various,  that  he  found  it  expedient  to  compile  his  Dome-Book^  or 
r^ge-i  Liber  JudidaliSy  for  the  general  use  of  the  whole  kingdom.  *This  book 
L  J  is  said  to  have  been  extent  so  late  as  the  reign  of  King  Edward  the 
Fourth,  but  is  now  unfortunately  lost.(l)  It  conteined,  we  may  probably 
suppose,  the  principal  maxims  of  the  common  law,  the  penalties  for  misdemea- 
nors, and  the  forms  of  judicial  proceedings.  Thus  much  may  at  least  be 
collected  from  that  injunction  to  observe  it,  which  we  find  in  the  laws  of  King 
Edward  the  elder,  the  son  of  Alfred.(c)  "  Omnibus  qui  republicce  proesufU 
etiam  atque  etiam  mando,  ut  omnibus  cequos  se  prmbeant  judiceSy  perinde  ac  in 
judiciali  libro  (/Siw;omcc,bom-3)eo)  scrivtum  habetur:  nee  quicquam  formident 
quinjus  commune  {Saxonice,  TtllCfUliCe)  audacter  libereque  dicant" 

But  the  irruption  and  establishment  of  the  Danes  in  England,  which  followed 
soon  after,  introduced  new  customs,  and  caused  this  code  of  Alfred  in  many 
provinces  to  fall  into  disuse,  or  at  least  to  be  mixed  and  debased  with  other 
laws  of  a  coarser  alloy ;  so  that,  about  the  beginning  of  the  eleventh  century, 
there  were  three  principal  systems  of  laws  prevailing  in  different  districts :  1. 
The  Mercen-Lage,  or  Mercian  laws,  which  were  observed  in  many  of  the  midland 
counties,  and  those  bordering  on  the  principality  of  Wales,  the  retreat  of  the 
ancient  Britains ;  and  therefore  very  probably  intermixed  with  the  British  or 
Druidical  customs.  2.  The  West-Saxon  Lage,  or  laws  of  the  West  Saxons, 
which  obtained  in  the  counties  to  the  south  and  west  of  the  island,  from  Kent 
to  Devonshire.  These  were  probably  much  the  same  with  the  laws  of  Alfred 
above  mentioned,  being  the  municipal  law  of  the  far  most  considerable  part  of 
his  dominions,  and  particularly  includinff  Berkshire,  the  seat  of  his  peculiar 
residence.  3.  The  Dane-Lage,  or  Danish  ,law,  the  very  name  of  which  speaks 
its  original  and  composition.    This  was  principally  maintained  in  the  rest  of 

(c)  C.  17.  CdJ  See  his  proposals  fbr  s  digest.  C^J  C.  1. 

(1)  [It  is  a  loose  report  of  late  writers  that  Alfred  compiled  a  dom-boc,  or  general  oode  for 
the  goTemment  of  his  kingdom.    Hallam'B  Mid.  Ag.  2,402.] 
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the  midland  counties,  and  also  on  the  eastern  coast,  the  part  most  exposed  to 
the  visits  of  that  piratical  people.  As  for  the  very  northern  provinces,  they  were 
at  that  time  under  a  distinct  government  (f\ 

*  Out  of  these  three  laws,  Roger  Hoveden  (g)  and  Ranulphus  Cestrensis  r*ggi  I 
(h)  informs  us,  King  Edward  the  Confessor  extracted  one  uniform  law,  or  »■  J  I 
digest  of  laws,  to  be  observed  thoughout  the  whole  kingdona;  though  Hovenden, 
and  the  author  of  an  old  manuscript  chronicle  (i)  assure  us  likewise  that  this 
work  was  projected  and  begun  by  his  grandfather  King  Edgar.  And  indeed  a 
general  digest  of  the  same  nature  has  been  constantly 'found  expedient,  and 
therefore  put  in  practice  by  other  great  nations,  which  were  formed  from  an 
assemblage  of  little  provinces,  governed  by  peculiar  customs,  as  in  Portugal, 
under  King  Edward,  about  the  beginning  of  the  fifteenth  century,  (k)  In  Spain 
under  Alonzo  X,  who,  about  the  year  1250,  executed  the  plan  of  his  father  St 
Ferdinand,  and  collected  all  the  provincial  customs  into  one  uniform  law,  in  the 
celebrated  code  entitled  Las  Partidas.  (J)  And  in  Sweden,  about  the  same  era, 
when  a  universal  body  of  common  law  was  compiled  out  of  the  particular  customs 
established  by  the  laghman  of  every  province,  and  entitled  the  lamTs  laghy  being 
analogous  to  the  common  law  of  England,  (m) 

Both  these  undertakings  of  King  Edgar  and  Edward  the  Confessor  seem  to  I 
have  been  no  more  than  a  new  edition,  or  fresh  promulgation,  of  Alfred's  code  I 
or  dome-book,  with  such  additions  and  improvements  as  the  experience  of  a  ■ 
century  and  a  half  had  8ug:gested ;  for  Alfred  is  generally  styled  by  the  same 
historians  the  leg\im  Anglicanarum  conditor,  as  Edward  the  Confessor  is  the 
restitutor.    These,  however,  are  the  laws  which  our  histories  so  often  mention 
under  the  name  of  the  laws  of  Edward  the  Confessor,  which  our  ancestors 
struggled  so  hardly  to  maintain,  under  the  first  princes  of  the  Norman  line ;  and 
w^hich  subsequent  princes  so  frequently  promised  to  keep  and  restore,  as  the 
most  popular  act  they  could  do,  when  pressed  by  foreim  emergencies  or  domestic  1 
discontents.    These  ai*e  the  laws  that  so  vigorously  withstood  *the  repeated  r*grt'-| 
attacks  of  the  civil  law ;   which  established  in  the  twelfth  century  a  new  •-      J 
Eoman  empire  over  most  of  the  states  of  the  continent :  states  that  have  lost, 
and  perhaps  u^on  thaLaccauiit^.their  political  liberties ;   while  the  free  consti- 
tution of  England,  perhaps  upon  the  same  account,  has  been  rather  improved  I 
than  debased.    These,  in  short,  are  the  laws  which  gave  rise  and  original  to  that  i 
collection  of  maxims  and  customs  which  is  now  known  by  the  name  of  the  ] 
common  law;   a  name  either  given  to  it  in  contradistinction  to  other  laws,  as' 
the  stitute  law,  the  civil  law,  the  law  merchant,  and  the  like;  or, more  probably,,' 
as  a  law  common  to  all  the  realm,  the  jus  commune,  or  folcrighty  mentioned  by; 
king  Edward  the  elder,  after  the  abolition  of  the  several  provincial  customs  and 
particular  laws  before  mentioned. 

But  though  this  is  the  most  likely  foundation  of  this  collection  of  maxims 
and  customs,  yet  the  maxims  and  customs,  so  collected,  are  of  higher  antiquity 
than  memory  or  history  can  reach  (2)  nothing  being  more  difficult  than  to  ascer- 

(/)  Hal.  HIgt.  55  (ff)  In  Hen.  II.  (hj  In  Edw.  Con/estor.  (i)  In  8dd.  ad  Eadmer,  6. 

(k)  Mod.  Un.  Hist,  xxll  185.  (\)  Ibid.  xx.  211.      CmJ  Ibid,  xxxiii.  21,  58. 

(2)  "Our  Enjplish  lawyers/'  observes  Mr.  Hallam,  "prone  to  magnify  the  antiquitv  like  the 
other  merits  or  their  system,  are  apt  to  carry  up  the  date  of  the  common  law  till,  like  the 
pedigree  of  on  illustrious  family,  it  loses  itself  in  the  obscurity  of  ancient  times :  Sir  Mat- 
thew Hale  not  hesitiiting  to  say  that  its  origin  io  as  undiscoverablo  as  that  of  the  Nile!"  It 
would  be  equally  perplexing  and  unsatisfactory  to  the  student,  to  parade  before  him  the 
various  speculations  and  controversies  on  this  subject,  which  lie  scattered  over  some  twenty 
volumes  now  lying  open  around  the  writer  of  these  pages.  Suffice  it  to  observe,  that  if  the 
reader  be  moderately  well  acquainted  with  the  eariy  history  of  his  country,  proofs  will 
accumulate  upon  him  as  he  advances  in  the  scientific  study  of  his  profession,  of  the  very 
composite  character  of  the  common  law.  He  will  find  indubitable  e^ndence  that  some  parts 
of  it  have  been  handed  down  to  us  from  Saxon  times ;  tliat  a  far  greater  portion  has  ocen 
derived  from  our  Norman  forefathers ;  that  the  Roman  law  bears  a  much  greater  proportion 
to  the  other  ingredients  of  the  common  law  than  the  jealous  professors  of  the  latter  have 
been,  even  in  recent  times,  willing  to  admit;  and  that  some  of  its  most  disfigured  portions 
bear  the  deep  traces  of  that  scholastic  philosophy  which,  at  so  early  a  period  and  for  so  long  a 
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tain  the  precise  be^nninff  and  the  first  spring  of  an  ancient  and  long  established 

I  custom.  Whence  it  is  that  in  our  law  the  goodness  of  a  custom  depends  upon 
its  having  been  used  time  out  of  mind ;  or,  in  the  solemnity  of  our  legal  phiiise, 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary.  This  it  is  that 
gives  it  its  weight  and  authority :  and  of  this  nature  are  the  maxims  and  customs 
which  compose  the  common  law,  or  lex  non  scripta,  of  this  kingdom. 

This  unwritten,  or  common,  law  is  properly  distinguishable  into  three 
kinds:  1.  General  customs;  which  are  the  universal  rule  of  the  whole  king- 
dom, and  form  the  common  law,  in  its  stricter  and  more  usual  signification. 
2.  Particular  customs ;  which,  for  the  most  part,  affect  only  the  inhabitants  of 
particular  districts.  3.  Certain  particular  laws;  which,  by  custom,  are  adopted 
and  used  by  some  particular  courts,  of  pretty  general  and  extensive  jurisdiction. 
r*681  *^*  ^^  ^  general  customs,  or  the  common  law,  properly  so  called;  this 
*■  J  is  that  law,  by  which  proceedings  and  determinations  in  the  king's  ordi- 
nary courts  of  justice  are  guided  and  directed.  This,  for  the  most  part,  settles 
the  course  in  which  lands  descend  by  inheritance;  the  manner  and  form  of 
acquiring  and  transferring  property;  the  solemnities  and  obligation  of  con- 
tracts; the  rules  of  expounding  wills,  deeds,  and  acts  of  parliament;  the 
respective  remedies  of  civil  injuries;  the  several  species  of  temporal  offences; 
with  the  manner  and  degree  of  punishment;  and  an  infinite  number  of  minuter 
particulars,  which  diffuse  themselves  as  extensively  as  the  ordinary  distribution 
of  common  justice  requires.  Thus,  for  example,  that  there  shall  be  four  superior 
courts  of  record,  the  Chancery,  the  King's  Bench,  the  Common  Pleas,  and  the 
Exchequer; — that  the  eldest  son  alone  is  heir  to  his  ancestor; — that  property 
mav  be  acquired  and  transferred  by  writing ; — that  a  deed  is  of  no  validity  unless 
sealed  and  delivered ; — ^that  wills  shall  be  construed  more  favourably,  and  deeds 
more  strictly ; — that  money  lent  upon  bond  is  recoverable  by  action  of  debt ; — 
that  breaking  the  public  peace  is  an  offence,  and  punishable  by  fine  and  imprison- 
ment ; — all  tnese  are  doctrines  that  are  not  set  down  in  any  written  statute  or 
ordinance,  but  depend  merely  upon  immemorial  usage,  that  is,  upon  common  law, 
for  their  support 

Some  have  divided  the  common  law  into  two  principal  grounds  or  founda- 
tions: 1.  Established  customs;  such  as  that,  where  there  are  three  brothers, 
the  eldest  brother  shall  be  heir  to  the  second,  in  exclusion  of  the  youngest :  and 
2.  Established  rules  and  maxims ;  as  "  that  the  king  can  do  no  wrong,  that  no 
man  shall  be  bonnd  to  accuse  himself,"  and  the  like.  But  I  take  these  to  be  one 
and  the  same  thing.  For  the  authority  of  these  maxims  rests  entirely  upon 
general  reception  and  usaggrand  the  only  method  of  proving,  that  this  or  tliat 
maxim  is  a  rule  of  the  common  law,  is  by  shewing  that  it  hath  been  always  the 
r*691  ^^s*^^  ^  observe  it.  (3)  *But  here  a  very  natural,  and  very  material,  ques- 
L  J  tion  arises :  iow  are  these  customs  and  maxims  to  be  known,  and  by  whom 
is  their  validity  to  be  determined  ?    The  answer  is,  by  the  judges  in  the  several 


time,  retarded  the  advance  of  knowledge  of  every  kind.  That  onr  ancestors  were^, under  the 
first  princes  of  the  Norman  line,  engaged  in  frequent  struggles  to  maintain  certain  institu- 
tions known  bv  the  name  of  the  Lam  of  Edward  the  Confessor,  is  indisputable,  however 
doubtful  may  oe  the  origin,  form  and  character  of  these  laws ;  which,  in  all  probability  were 
little  else  Uian  a  digest  by  Edward  of  the  Mercien,  West  Saxon  and  Danish  laws,  then  existing 
and  in  force  in  different  parts  of  the  Idngdom.  It  may  upon  the  whole  be  received  as  generally 
true,  that  our  common  law  traces  its  ongin  to  the  early  usages  and  customs  of  the  aboridnal 
Britons,  and  was  necessarily  augmented,  in  different  ages,  oy  the  admixture  of  some  of  the 
laws  and  usages  of  ^e  Romans,  the  Picts,  the  Saxons,  the  Danes  and  the  Normans,  who  spreml 
themselves  over  the  country:  "Our  laws,"  says  Lord  Bacon,  "becoming  as  mixed  as  our  lan- 
guage."   Warren's  Law  Studies,  297, 

(3)  The  common  law  includes  those  principles,  usages  and  rules  of  action  applicable  to 
the  government  and  security  of  person  and  property,  which  do  not  rest  for  their  authority 
upon  any  express  and  positive  declaration  of  the  will  of  the  legislature.  I  Kent,  408.  The 
common  law  of  the  American  States  consists  of  the  common  law  of  England  as  modified  by 
English  statutes  previous  to  the  colonization  of  America,  so  far  as  it  had  been  found  adapted  to 
our  altered  concution  and  circumstances.  And  those  English  statutes  passed  afterwards,  at 
any  time  prior  to  the  revolutioU!,  which  were  practically  accepted  and  adopted  in  America, 
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courts  of  justice.    They  are  the  depositaries  of  the  laws;  the  living  oracles,  who 
must  decide  in  all  cases  of  doubt,  and  who  are  bound  by  an  oath  to  decide 
according  to  the  law  of  the  land.     Their  knowledge  of  that  law  is  derived  from 
experience  and  study;  from  the  "viginti  annorumlucuhrationeSy^  which  Fortes- 
cue  {n)  mentions ;  and  from  being  long  personally  accustomed  to  the  judicial 
decisions  of  their  predecessors.     And  indeed  these  judicial  decisions  are  the 
principal  and  most  authoritative  evidence,  that  can  be  given,  of  the  exist- 
ence of  such  a  custom  as  shall  form  a  part  of  the  common  law.    The  judg- ' 
ment  itself,  and  all  the  proceedings  previous  thereto,  are  cai-efully  registered 
and  preserved,  under  the  name  of  records,  in  public  repositories  set  apart  fur 
that  particular  purpose;  and  to  them  frequent  recourse  is  had,  when  any  critical 
question  arises,  in  the  determination  of  which  former  precedents  may  give  light 
or  assistance.    And  therefore,  even,  so  early  as  the  conquest,  we  find  the  prwte- 
ritorum  memoria  eventorum"  reckoned  up  as  one  of  the  chief  qualifications  of 
those  who  were  held  to  be  "  leaibus  patrm  optime  instiittii"  (o)    For  it  is  an  I 
established  rule  to  abide  by  K)rmer  precedents,  where  the  same  points  come  I 
again  in  litigation  :  as  well  to  keep  the  scale  of  justice  even  and  steady,  and  not  I 
liable  to  waver  with  every  new  judge's  opinion ;  as  also  because  the  law  in  that ' 
case  being  solemnly  declared  and  determined,  what  before  was  uncertain,  and  ■ 
perhaps  indifferent,  is  now  become  a  permanent  rule  which  it  is  not  in  the  breast . 
of  any  subsecjuent  judge  to  alter  or  vary  from  according  to  his  private  sen ti-] 
ments ;  he  being  sworn  to  determine,  not  according  to  his  own  private  judgment,  ] 
but  according  to  the  known  laws  and  customs  of  the  land ;  noit  deleffated  to ' 
pronounce  a  new  law,  but  to  maintain  and  expound  the  old  one.  "Tet  this  rule 
admits  of  exception,  where  the  former  determination  is  most  evidently  contrary  ^i-)  r/ 
to  reason ;  *much  more  if  it  be  clearly  contrary  to  the  divine  law.    feut  r*»vQi 
even  in  such  cases  the  subsequent  judges  do  not  pretend  to  make  a  new  L      -* 
law,  but  to  vindicate  the  old  one  from  misrepresentation.    For  if  it  be  found 
that  the  former  decision  is  manifestly  absurd  or  unjust,  (4)  it  is  declared,  not 
that  such  a  sentence  was  bad  lata  ;  but  that  it  was  not  law  ;  that  is,  that  it  is  not  the 
established  custom  of  the  realm,  as  has  been  erroneously  determined.    And  hence 

(nj  Cap.  8.  (oj  Sold.  Review  of  Tilh.  c.  8. 

became  also  a  part  of  the  American  common  law.  See  Van  Ness  v.  Packard,  2  Pet.  144 ; 
Morgan  v.  King,  30  Barb.  9 ;  May  v.  TVilsoff,  1  N.  H.  58 ;  HoughUm  v.  Page,  2  K.  H.  44 ;  State 
r.  Rollins,  8  N.  H.  550 ;  Commonwealth  v.  Knowlton,  2  Mass.  b'M ;  Commcmwealth  v.  Hunt,  4 
Met.  122;  Lindsey  «.  Coats,  1  Ohio,  245;  State  t'.  Bnchanan,  5  H.  and  J.  356;  Pratt  r.  Eads,  1 
Blackf.  81;  Lyle  v.  Richards,  9  S.  and  R.  3:^0;  Simpson  r.  State,  5  Yerg.  356:  Stout  v.  Keyes, 
2  Dong.  Mich.  184;  Lomian  v.  Benson,  8  Mich.  18;  Korris  v.  Hams,  15  Cal.  226;  Pierson  v. 
State,  12  Ala.  149. 

The  courts  of  one  state  will  presume  the  common  law  of  a  sister  state  to  be  the  same  as  their 
own:  Abell  r.  Douglass,  4  Demo,  303;  High's  Case,  2  Doug.  Mich.  515;  but  not  its  statute  law. 
Kermott  t?.  Ayer,  11  Mich.  181. 

Of  the  United  State8,'as  a  nation,  there  is  no  common  law.  "  The  federal  government  is  com- 
posed of  sovereign  and  independent  states,  each  of  which  may  have  its  local  usages,  customs 
and  common  Jaw.  There  is  no  principle  which  pervades  the  Union,  and  has  the  authority  of 
law,  that  is  not  embodied  in  the  constitution  or  laws  of  the  Union.  The  common^  law  could  be 
made  a  part  of  our  federal  system  only  by  legislative  adoptitm."  McLean,  J.,  in  Wheaton  v, 
Peters,  8  Pet.  658.  And  see  United  States  v.  Hudson,  7  Cranch,  32 ;  United  States  v,  Coolidge, 
I  Wheat  415;  United  States  v,  Worral,  2  Dall.  384. 

(4)  But  it  cannot  be  dissembled,  that  both  in  our  law,  and  in  all  other  laws,  there  are 
decisions  drawn  from  established  principles  and  maxims,  which  are  good  law,  though  such 
decisions  may  be  both  paanifestly  absurd  and  unjust.  But  notwithstanding  this,  they  must  be 
religiously  adhered  to  by  the  judges  in  all  courts,  who  are  not  to  assume  the  characters  of  legis- 
lators, ft  is  their  province  j^usdicere,  and  not  jus  dare.  Lord  Coke,  in  his  enthusiastic  fondness 
for  the  common  law,  goes  farther  than  the  learned  commentator;  he  lays  down,  that  nrgumcntnm 
ah  inconvenienti  plurimum  valet  in  lege,  because  nihil  quod  est  inconveniens  cat  licitum.  Mr. 
Hargrove's  note  upon  ttiisis  well  conceived  and  expressed:  "Arguments  fnmi  inconvenience 
certainly  desen'e  the  greatest  attention,  and  where  the  weight  of  other  reasoning  is  nearly  on  an 
equipoise,  ought  to  turn  the  scale.  But  if  the  nilc  of  law  is  clear  and  explicit,  it  is  iu  vain  to 
insist  up<m  inconveniences;  nor  can  it  be  tme  that  nothiufj,  which  is  inconvenient,  is  laNvful. 
for  that  supposes  in  those  who  make  laws  a  perfection,  whicn  the  most  exalted  human  wisilum 
is  incapabfe  of  attaining,  and  would  be  an  invincible  argument  against  ever  changing  the  law." 
Harg.  Co.  Litt  66.] 
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lit  is  that  our  lawyers  are  with  justice  so  copious  in  their  encomiums  on  the 
treason  of  the  common  law ;  that  they  tell  us,  that  the  law  is  the  perfection  of 
Ireason,  that  it  always  intends  to  conform  thereto,  and  that  wliat  is  not  reason 
fes  not  law.    Not  that  the  particular  reason  of  every  rule  in  the  hiw  can  at  this 
jlistance  of  time  be  always  precisely  assigned;  but  it  is  sufficient  that  there  be 
Biothing  in  the  rule  flatly  contriwlictorv  to  reason,  and  then  the  law  will  presume 
fit  to  be  well  founded,  (p)    And  it  hath  been  an  ancient  observation  in  the  laws 
of  England,  that  whenever  a  standing  rule  of  law,  of  which  the  reason  perhaps 
could  not  be  remembered  or  discerned,  hath  been  wantonly  broken  in  upon  by 
statutes  or  new  resolutions,  the  wisdom  of  the  inile  hath  in  the  end  appeared 
from  the  inconveniences  that  have  followed  the  innovation. 
\      The  doctrine  of  the  law  then  is  this:  that  precedents  and  rules  must  be 
I  followed,  unless  flatly  absurd  or  unjust:  (5)  for  thongh  their  reason  be  not 
obvious  at  first  view,  yet  we  owe  such  a  deference  to  foimer  times  as  not  to 
suppose  that  they  acted  wholly  without  consideration.    To  illustrate  this  doc- 
trine by  examples.    It  has  be«n  determined  time  out  of  mind,  that  a  brother 
of  the  half  blood  shall  never  succeed  as  heir  to  the  estate  of  his  half  brother, 
but  it  shall  rather  escheat  to  the  king,  or  other  superior  lord.    Now  this  is 
a  positive  law,  tixed  and  established  by  custom,  which  custom  is  evidenced  by 
judicial  decisions ;  and  therefore  can  never  be  departed  from  by  any  modern  judge 
r*711   ^^^^^^^^**'  *  breach  of  his  oath,  and  *the  law.    For  herein  there  is  notliing 
*■       ^  repugnant  to  natural  justice ;  (6)  though  the  artificial  reason  of  it,  drawn 
from  the  feudal  law,  may  not  be  quite  obvious  to  every  body.    And  therefore, 
though  a  modem  judge,  on  account  of  a  supposed  hardship  upon  the  half 
brother,  might  wish  it  had  been  otherwise  settled,  yet  it  is  not  in  his  power  to 
alter,  it.    But  if  any  court  were  now  to  determine,  that  an  elder  brother  of  the 
half  blood  might  enter  upon  and  seize  any  lands  that  were  ])urchased  by  his 
younger  brother,  no  subsequent  judges  would  scruple  to  declare  that  such  prior 
determination  was  ifnjust,  was  unreasonable,  and  therefore  was  not  law.    So 
that  the  UitOy  and  the  opinioiL  of  the  judge,  are  not  always  convertible  terms,  or 
>  one  and  the  same  thing ;  since  it  sometimes  may  happen  that  the  judge  may 
[mistake  the  law.    Upon  the  whole,  however  we  may  hike  it  as  a  general  rule, 
I  "that  the  decisions  of  courts  of  justice  are  the  evidence  of  what  is  common 
■   )     .    I  law:"  in  the  same  manner  as,  in  the  civil  law,  what  the  emperor  had  once 
t"       I  determined  was  to  serve  as  a  guide  for  the  future.  {q\ 

(p)  llorfin  ftK^'oeinar  with  the  civil  law,  Ff.  1.  3.  20.  21.  '*  Xon  omnium,  q%i<B  a  mnjoribtiB  nostrU  conHU 
tutft  ntnt.  ratio  retMi  potest.  Kt  idea  rntioties  eorum,  quos  cotutUuuntur,  inquiri  iwn  oportet  i  atioquin  multa 
ex  hut  qufp.  cerlfi  fnint.  siibrertuntur.'^ 

(ij)  •  Siimperiuli»  m(0e»t(tf  ctiuinm  coffnitionnJiter  examinarerits  etpartibut.  cominus constitufis  gententiam 
dixerii,  otniiesov<iiinoju(ficeji,  qiiisiib  nostro  imperio  sunt,  Mciant  hancetse  legem^  non  solum  illi  Cttuta  pro  qua 
producta  eat^  aed  €t  in  omnibus  siiniUbus.^'    C  1.  ll.  12. 

(5)  "  When  a  rule  has  once  been  deliberately  adopted  and  declared,  it  ought  n<»t  to  be  did 
turbed  unle88  by  a  court  of  appeal  or  re\iew,  and  never  by  the  same  court,  unless  for  very  urgent 
reasons,  and  upon  a  clear  manifestation  of  error ;  and  if  the  practice  were  otherwise,  it  would  be 
leaving  us  in  a  perplexing  uncertainty  as  to  the  law."  1  Kent.  475.  See  Nelson  i\  Allen,  1  Yerg. 
37(5;  Emerson  r.  Atwater,  7  Mich.  12;  Sparn)w  t\  Kingman,  1  N.  Y.  260;  Palmer  t'.  Lawrence, 
5  X.  Y.  389;  B(H»n  c.  Bowers,  30  Miss.  246.  A  judgment  rendered  by  a  court  is  authority,  not- 
witlistanding  it  was  one  given  of  necessity,  under  the  law,  on  an  equal  division  of  the  court. 
Kegina  v.  Millis,  13  M.  and  V-  '^1 ;  l^uraut  v,  Essex  Co.,  7  Wal.  107. 

A  precedent  flatly  unreasonable  and  unjust  may  be  followed  if  it  has  been  for  a  long  period 
acquiesced  in,  or  if  it  has  become  a  rule  of  propert}',  so  that  titles  have  been  acquired  in  reliance 
upon  it,  and  vested  rights  will  be  disturbed  by  overruling  it  In  such  a  case  it  will  be  proper  to 
leave  the  correction  of  the  error  to  the  lej^slature,  which  can  so  shape  its  action  as  to  make  it 
prospective  only,  and  thus  prevent  the  injurious  consequences  that  must  follow  from  judicially 
declaring  the  previous  decision  unfounded.  Emerson  v.  Atwater,  7  Mich.  12 ;  Pratt ».  Brown,  3 
Wis.  609;  Day  t?.  Munson,  14  Oliio  N.  8.  488;  Taylor  v.  French,  19  Vt  49;  Bellows  r.  Parsons, 
13  N.  H.  256;  Hannel  v.  Smith,  15  Oliio,  134;  Sparrow  v.  Kingman,  1  K  Y.  260;  Kam  on  Legal 
Judgment,  ch.  14. 

(())  [But  it  is  certainly  repngnant  to  natural  reason,  where  a  father  leaves  two  sons  by  two. 
dilferent  mothers,  and  dies  intestate,  and  a  large  estate  descends  to  his  eldest  son,  who  dies  a 
minor  or  intestate,  that  this  estate  should  go  to  the  lord  of  the  manor,  or  to-the  king,  rather  than 
to  the  youn/?er  son.  AVhen  such  a  case  happens  in  the  family  of  a  nobleman,  or  a  man  of  great 
property,  this  law  will  then  appear  so  absurd  and  unreasonable,  that  it  wiU  not  be  suffeied  to 
remain  long  afterwards  to  disgrace  our  books.    See  book  ii.  p.  231.1 

It  hag  Biuce  been  repealed  by  Stat.  3  and  4  William  IV.,  o.  100,  $  9. 
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The  decisions  therefore  of  courts  are  held  in  the  highest  regard,  and  are  not 
only  preserved  as  authentic  records  in  the  treasuries  of  the  several  courts,  but 
are  handed  out  to  public  view  in  the  numerous  volumes  of  reports  which  furnish 
the  lawyer's  library.  These  reports  are  histories  of  the  several  cases,  with  a 
short  summary  of  the  proceedings,  which  are  preserved  at  large  in  the  record ; 
the  arguments  on  both  sides  and  the  reasons  the  court  gave  for  its  judgment; 
taken  down  in  short  notes  by  persons  present  at  the  determination.  And  these 
serve  as  indexes  to,  and  also  to  explain,  the  records,  which  always,  in  matters  of 
consequence  and  nicety,  the  judges  direct  to  be  searched.  The  reports  are 
extant  in  a  regular  series  from  the  reign  of  King  Edward  the  Second  inclusive ; 
and,  from  his  time,  to  that  of  Henry  the  *Eiffhth,  were  taken  by  the  r+^oi 
prothonotaries,  or  chief  scribes  of  the  court,  at  tne  expense  of  the  crown,  »-  J 
and  published  annually y  whence  they  are  known  under  the  denomination  of  the 
year  books.  And  it  is  much  to  be  wished  that  this  beneficial  custom  had,  under 
proper  regulations,  been  continued  to  this  day ;  for,  though  King  James  the 
First,  at  the  instance  of  Lord  Bacon,  appointed  two  reporters  (r)  with  a  hand- 
some stipend  for  this  purpose,  yet  that  wise  institution  was  soon  neglected,  and 
fix)m  the  reign  of  Henry  the  Eighth  to  the  present  time  this  task  has  been 
executed  by  many  private  and  contemporary  hands ;  who  sometimes  through 
baste  and  inaccuracy,  sometimes  through  mistake  and  want  of  skill,  have 
published  very  crude  and  imperfect  (perhaps  contradictory)  accounts  of  one 
and  the  same  determination.  Some  of  the  most  valuable  of  the  ancient  reports/ 
are  those  published  by  Lord  Chief-Justice  Coke ;  a  man  of  infinite  learning  in 
his  profession,  though  not  a  little  infected  with  the  pedantry  and  quaintness  of 
the  times  he  lived  m,  which  appear  strongly  in  all  his  works.  However,  his 
writings  are  so  highly  esteemed,  that  they  are  generally  cited  without  the 
authors  name,  {s) 

Besides  these  reporters,  there  are  also  other  authors,  to  whom  great  venera- 
tion and  respect  is  paid  by  the  students  of  the  common  law.  Such  are  Glanvil 
and  Bracton,  Britton  and  Fleta,  Hengham  and  Littleton,  Statham,  Brooke, 
Fitzherbert,  and  Staundforde,  (7)  with  some  others  of  ancient  date;  whose 
treatises  are  cited  as  authority,  and  are  evidence  that  cases  have  formerly  hap- 
pened in  which  such  and  such  points  were  determined,  which  are  now  become 
settled  and  first  principles.  One  of  the  last  of  these  methodical  writers  in 
point  of  time,  whose  works  are  of  any  intrinsic  authority  in  the  courts  of 
justice,  and  do  not  entirely  dei>end  on  the  strength  of  their  quotations  from 
older  authors,  is  the  *same  learned  judge  we  have  just  mentioned.  Sir  r+^o-i 
Edward  Coke;  who  hath  written  four  volumes  of  institutes,  as  he  is  *-  ^ 
pleased  to  call  them,  though  they  have  little  of  the  institutional  method  to 
warrant  such  a  title.  The  first  volume  is  a  very  extensive  comment  upon  a 
little  excellent  treatise  of  tenures,  compiled  by  Judge  Littleton  in  the  reign  of 
Edward  the  Fourth.  This  comment  is  a  rich  mine  of  valuable  common  law 
learning,  collected  and  heaped  together  from  the  ancient  reports  and  year  books, 
but  greatly  defective  in  method,  {t)  The  second  volume  is  a  comment  upon 
many  old  acts  of  parliament,  without  any  systematical  order ;  the  third  a  more 
methodical  treatise  of  the  pleas  of  the  crown ;  and  the  fourth  an  account  of  the 
several  species  of  courts,  {u) 

And  thus  much  for  the  first  ground  and  chief  comer  stone  of  the  laws  of  ) 
England,  which  is  general  immemoiial  custom,  or  common  law,  from  time  to 

(r)  Pat.  15  Jac.  I.  p.  18.  17  Rym.  28.  ^    ^ 

(<)  His  reports,  for  instance,  are  styled  Kar  e^ox't^^  the  reports ;  and,  in  qnoting  them,  we  iisnally  sav.  1 
or  2  Kep.  not  1  or  2  Coke's  Rep.  as  iu  citing  other  authors.  The  reports  of  Judge  Crokc  are  also  cited  in  a 
peculiar  manner,  l)y  the  names  of  those  princes,  in  whose  reigns  tiie  cases  reportcci  in  his  three  vohmios  were 
aetei*niincdf  viz.t  Queen  Elizal>eth,  King  James,  and  King  Charles  the  Fii'Mt:  as  well  as  by  the  nnniher  ofencb 
volnme.   For  sometimes  we  call  them  1, 2.  and  3  Uro.  but  more  comniouly  Cm.  KHz.,  Cro.  Jac.  and  Cro.  Car. 

it)  It  is  usually  cited  either  by  the  name  of  Co.  I^itt.  or  as  1  Inst. 

(tt)  These  arc 'cited  as  2.  3,  of  4  Inst,  without  any  author's  n«me.  An  honorary  distinction,  which,  we 
ob8crve<l,  is  paid  to  the  works  of  no  other  writer;  the  srenerality  of  re)>orid  and  other  tracts  being  quoted 
in  the  name  of  the  compiler,  as  2  Ventris,  4  Leonard,.!  ijiderfln,  and  the  like. 

(7)  Crabbe's  and  Reeves's  Histories  of  the  English  Law  givo  some  account  of  the  worlcs  of 
these  several  aathora. 
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',time  declared  in  the  decisions  of  the  courts  of  justice;  which  decisions  are 
pi*eserved  among  our  public  records,  explained  in  our  reports,  and  digested  for 
general  use  in  tlie  authoritative  writings  of  the  venerable  sages  of  the  Taw. 
f    The  Roman  law,  as  practised  in  the  times  of  its  liberty,  paid  also  a  great 

A  regaixl  to  custom ;  but  not  so  much  as  our  law ;  it  only  then  adopting  it,  when 
(the  written  law  was  deficient.  Though  the  reasons  alleged  in  the  digest  (r)  will 
fully  justify  our  pmctice,  in  making  it  of  equal  authority  with,  when  it  is  not 
conti-adicted  by,  the  written  law.  "  I^or,  since  (says  Julianus,)  the  written  law 
binds  us  for  no  other  reason  but  because  it  is  approved  by  the  judgment  of  the 
people,  therefore  those  laws  which  the  people  have  approved  without  writing 
.  ought  also  to  bind  every  body.  For  where  is  the  difference,  whether  the  people 
r*74l  ^^^^^^  their  *assent  to  a  law  bv  suffrage,  or  by  a  uniform  course  of 
L  -*  acting  accordingly?"  Thus  did  they  reason  while  Rome  had  some 
remains  of  her  freedom ;  but,  when  the  imperial  tyranny  came  to  be  fully  estab- 
lished, the  civil  laws  speak  a  very  different  language.  "  Quod  principi  placuit 
Ugis  lidbet  vigorem,  cumpopulus  ei  et  in  eum  omne  suum  imperium  et  potestateni 
coniferaty'  says  Ulpian.  (w)  ^^Imperator  solus  et  conditor  et  interpres  legis 
existimatur,"  says  tne  code,  (x)    And  again,  "  sacrilegii  mstar  est  rescripto  prin- 

\  cipis  obviari"  (y)    And  indeed  it  is  one  of  the  characteristic  marks  of  English 
^     I  liberty,  that  our  common  law  depends  upon  custom ;  Avhich  carries  this  internal 

I  evidence  of  freedom  along  with  it,  that  it  probably  was  introduced  by  the  volun- 

J  taiT  consent  of  the  people.  (8.) 
^      II.  The  second  branch  of  the  unwritten  laws  of  England  are  particular  cus- 

>  toms,  or  laws,  which  affect  only  the  inhabitants  of  particular  districts. 

These  particular  customs,  or  some  of  them,  are  without  doubt  the  remains  of 
(that  multitude  of  local  customs  before  mentioned,  out  of  which  the  common 
[law,  as  it  now  stands,  was  collected  at  first  by  King  Alfred,  and  afterwards  by 
King  Edgar  and  Edward  the  Confessor :  each  district  mutually  sacrificing  some 
of  its  own  special  usages,  in  order  that  the  whole  kingdom  might  enjoy  the 
benefit  of  one  uniform  and  universal  system  of  ]aws./But  for  reasons  that  have 

I  been  now  long  forgotten,  particular  counties,  cities,  towns,  manors,  and  lord- 
ships, were  very  early  indulged  with  the  privilege  of  abiding  by  their  own  cus- 
toms, in  contradistinction  to  the  rest  of  the  nation  at  large  :  which  privilege  is 
confirmed  to  them  by  several  acts  of  parliament  (z.) 

Such  is  the  custom  of  gavelkind  in  Kent,  and  some  other  paris  of  the  king- 
dom (though  perhaps  it  was  also  general  till  the  Norman  conquest),  whidi 
r*75l  ^^^^^^"®'  among  other  things, *that  not  the  eldest  son  only  of  the  father 
^  J  shall  succeed  to  his  inheritance,  but  all  the  sons  alike  :  and  that,  though 
the  ancestor  be  attain  ed  and  hanged,  yet  the  heir  shall  succeed  to  his  estate, 
w^ithout  any  escheat  to  the  lord.  Such  is  the  custom  that  prevails  in  divers 
ancient  boroughs,  and  therefore  called  borough-English,  that  the  youngest  son 
shall  inherit  the  estate,  in  preference  to  all  liis  elder  brothers.  Such  is  the 
custom  in  other  boroughs  that  a  widow  shall  be  entitled,  for  her  dower,  to  all 

{V)  Ff.  1.  8.  82.  (tr)  Ff,  1.  4.  1.  (x)  C.  1. 14.  12.  (w)  C.  1  23.  6. 

(c)  Mtig,  Cart.  9  Ilcn.  UI,  c.  ».  —  1  Edw.  III.  .M.  2.  c.  9.  —  14  Edw.  Ill  fet.  1.  c.  1.  —  nnd  2  Hen.  IT.  c.  1. 

(rt)  [Lord  Chief-Justice  "Wilmot  has  paid  that  "the  Btatute  law  is  the  will  of  the  lopislatnre  in 
writing;  the  common  law  is  nothing  else  but  statutes  worn  out  by  time.  AW  our  law  began  by 
conaeut  of  ttio  legislature,  and  whether  it  is  now  law  b^v  usaee  or  writing  is  the  same  thing.  2 
Wils.  348.  And  statute  law,  and  common  law,  both  originally  flowed  from  the  same  founUiin.'' 
lb.  350.  And  to  the  same  effect  Lord  Hale  declares,  "that  many  of  those  things  that  we  now 
take  for  common  law,  were  undoubtedly  acts  of  parliament,  though  now  not  to  be  fdund  of 
record."  Hist.  Com.  Law,  66.  Though  this  is  the  probable  origin  of  the  greatest  part  of  the 
common  law,  yet  much  of  it  certainly  ha.s  been  introduced  by  usage,  even  of  modem  (hit4?,  which 
general  convenience  has  adonted.  Of  this  nature  is  the  law  of  the  n)ad,  viz. :  that  horses  and 
carnages  shtmld  pass  each  other  on  the  whip  hand.  This  law  has  not  been  enactnul  by  statute, 
and  is  so  modem,  that  perhaps  this  is  the  first  time  that  it  has  been  noticed  in  a  book  of  law. 
But  gi'neral  convenience  discovered  the  necessity  of  it,  and  our  judpx  have  so  far  coniinned  it, 
as  to  declare  freouently  at  nisi  prins,  that  he  who  di^srcgards  this  salutary  rule  is  auswcrable  in 
damages  for  all  the  consequences.] 
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iier  husband's  lands ;  whereas,  at  the  common  law,  she  shall  be  endowed  of  ono 
third  part  only.  Such  also  are  the  special  and  particular  customs  of  manors, 
of  which  every  one  has  more  or  less,  and  which  bind  all  the  copyhold  and 
customary  tenants  that  hold  of  the  said  manors.  Such  likewise  is  the  custom 
of  holding  divers  inferior  courts,  with  power  of  trying  causes,  in  cities  and 
trading  towns,  the  right  of  holding  which,  when  no  royal  grant  can  be  shewn, 
depends  entirely  upon  immemorial  and  established  usage.  Such,  lastly,  are 
many  particular  customs  within  the  city  of  London,  with  regard  to  trade, 
apprentices,  widows,  orphans,  and  a  variety  other  matters.  All  these  are  / 
contrary  to  the  general  law  of  the  land,  ana  are  good  only  by  special  usage; ' 
though  the  customs  of  London  are  also  confirmed  by  act  of  parliament,  (a) 

To  this  head  may  most  properly  be  referred  a  particular  system  of  customs 
used  only  among  one  set  of  the  king's  subjects,  called  the  custom  of  merchants, 
or  lex  mercatoria:  which,  however  different  from  the  general  rules  of  the 
common  law,  is  yet  ingrafted  into  it,  and  made  a  part  of  it ;  (b)  being  allowed, 
for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in  all  commercial 
transactions :  for  it  is  a  maxim  of  law,  that "  ctiilibet  in  sua  arte  credendum  est"  (9) 

The  rules  relating  to  particular  customs  regard  either  the  proof  of  their 
existence ;  their  legality  when  proved ;  or  their  usual  method  of  allowance. 
And  first  we  will  consider  the  rules  ofproof. 

*A8  to  gavelkind,  and  borough-English,  the  law  takes  particular 
notice  of  them,  (c)  and  there  is  no  occasion  to  prove  that  such  customs 
actually  exist,  but  only  that  the  lands  in  question  are  subject  thereto, 
other  private  customs  must  be  particularly  pleaded,(tZ)  and  as  wel 
ex^slence  of  such  customs  must  be  shewn,  as  that  the  thing  in  dispute  is  within 
the  custom  alleged.  The  trial  in  both  cases  (both  to  shew  the  existence  of  the 
'  custom,  as,  "that  in  the  manor  of  Dale  lands  shall  descend  only  to  the  heirs 
male,  and  never  to  the  heirs  female;"  and  also  to  shew  "that  the  lands  in 
(juestion  ai'e  within  that  manor")  is  by  a  jury  of  twelve  men,  and  not  by  the 
judges;  except  the  same  particular  ciTslomTias  been  before  tried,  determined, 
and  recorded  in  the  same  court,  (e) 

The  customs  of  London  differ  from  all  others  in  point  of  trial :  for,  if  the 
existence  of  the  custom  be  brought  in  question,  it  shall  not  be  tried  by  a  jury, 
but  by  certificate  from  the  lord  mayor  and  aldermen  by  the  mouth  of  their 
recorder;  (/)  unless  it  be  such  a  custom  as  the  corporation  is  itself  interested  in, 
as  a  right  of  taking  toll,  &c.,  for  then  the  law  permits  them  not  to  certify  on 
their  own  behalf,  (g)  .  i 

When  a  custom  is  actually  proved  to  exist,  the  next  inquiry  is  into  theff 
legality  of  it;  for,  if  it  is  not  a  good  custom,  it  ought  to  be  no  longer  used; J 
"  Malus  USU8  abolendtis  est "  is  an  established  maxim  of  the  law.  {h)  To  makel 
a  particular  custom  good,  the  following  are  necessary  requisites.  (10)  f 

(a)  8  Rep  ISfi.  Cro.  Car.  S47.  (6)  Winch.  W.  (c)  Co.  Litt,  175.  (rf)  LItt  f  285. 

(e)  Dr.  and  bt.  1. 10.  (/)  Cro.  Car.  616.  {g)  Hob.  85.  (A)  Litt.  h  212.  4  last.  274. 

(9)  The  lex  m^catoria,  or  custom  of  merchante,  as  Mr.  Christian  observes,  is  only  a  frreat 
division  of  the  law  of  England.  The  laws  relating  to  bills  of  exchange,  insurance,  and  all 
mercantile  contracts,  are  ba  much  the  general  law  of  the  land  as  the  laws  relating  to 
marriage  or  murder.  Merchants  do  not  modify  them  at  will,  but  take  the  law  from  the 
courtsUke  aU  other  cla^^ses. 

(10)  A  custom  is  defined  as  being  such  a  usage  as,  by  common  consent  and  uniform 
practice,  has  become  the  law  of  the  place,  or  of  the  subject  matter  to  which  it  relates :  Bouv. 
Law.  Die.  "  custom ;"  or,  as  another  nas  it,  it  is  a  law  not  written,  established  by  long  usage 
and  »he  consent  of  our  ancestors.  Jacob  Law  Die.  "  custom."  A  particular  custom  is 
distinguished  from  a  rule  of  the  common  law  in  this :  that  the  latter  is  universal,  while  the 
former  is  particular  to  this  or  that  place :  Broom's  Maxims,  3  London  Ed.  8*2:1-4 ;  and  it  is 
distinguished  from  usage  in  this,  that  custom  is  the  rule  of  which  u^age  is  the  legal 
evidence.     Read  r.  Rann,  10  B.  and  C.  440. 

So  far  as  particular  customs  only  go  to  explain  the  meaning  of  tonus  of  art,  or  words 
employed  in  certain  occupations,  or  to  prescribe  rules  for  the  transaction  of  particular  kinds 
of  business,  they  are   gonendly,  if  wall  established,  easily  susceptible  of  proof,  and   not 
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1.  That  it  have  been  used  so  long,  that  the  memory  of  man  runneth  not  to 

the  contrary.    So  that,  if  any  one  can  shew  the  beginning  of  it,  is  no  good 

custom.     For  wliich  reason  no  custom  can  prevail  against  an  express  act  of 

V  V  V      r*77l    *P^^*^i^^^^^>  since  the  statute  itself  is  a  proof  of  a  time  when  such  a 

*-      ^   custom  did  not  exist,  (t) 

(0  Co.  Litt.  lU. 

opposed  to  sound  policy.  Every  trade,  profession  and  occupation  has  rales  of  its  own  which, 
tLose  who  follow  it  expect  to  comply  with,  and  in  reference  to  which  they  make  their 
contracts ;  and  it  is  not  uncommon  that  words  used  by  them  in  reference  to  tljeir  employment 
are  employed  by  them  in  a  sense  quite  distinct  from  that  which  they  bear  generally.  See 
Spartob  r.  Benecke,  10  C.  B.  212 ;  Lucas  v.  Bristow,  E.,  B.  and  E.  907 ;  Brown  v.  Byrne,  3  E. 
and  B.  703 ;  Robertson  v.  M<mey,  R^.  and  M.  75.  The  usages  of  a  particular  occupation,  if  thejr 
become  general,  will  be  taken  notice  of  as  a  part  of  the  common  law,  and  require  no  proof ; 
like  the  usage  in  banking  that  depositors,  instead  of  being  compellable  to  receive  all  that  is 
owing  them  at  once,  like  creditors  generally,  may  withdraw  their  funds  in  such  sums  as  they 
may  ch(M)se.  Munn  v.  Burch,  25  111.  :tt.  In  such  a  case  the  parties  whose  dealings  may  be 
afl'ccted  bj^  the  custom,  are  not  at  liberty  to  relieve  themselves  from  its  operation  by  showing 
their  ignorance  of  it  But  particular  usages  must  be  collected  from  evidence  in  pais,  and  the 
existence  of  the  custom  provable  by  them  is  to  be  found  as  a  fact  by  the  jury.  If  for  a 
considerable  period  a  certain  business  has  been  conducted  in  a  particular  way,  or  if  all  the 
perscms  engaged  in  a  certain  occupation  in  one  place  have,  for  a  considerable  time,  used  par- 
ticular wortls  in  their  contracts  m  a  certain  sense  only,  a  juiy  may  fairly  infer  that  any 
contract  made  in  that  business,  or  at  that  place,  has  been  made  in  reference  to  this  usage, 
and  in  the  expectation  that  its  terms  would  be  controlled  by  it,  and  therefore  may  interpret 
the  contract  in  the  light  of  the  usa^e.  Coit  v,  (Commercial  Ins.  Co.,  7  Johns.  385 ;  Astor  v. 
Union  Insumnce  Co.,  7  Cow.  202;  Niagara  Fire  Ins.  Co.  v.  De  Graif,  12  Mich.  125;  Avery  t>. 
Stewart,  2  Conn.  69 ;  Gordon  v.  Little,  §  S.  and  R.  5;J3 ;  Syers  v,  Jonas,  2  Exch.  Ill ;  Cuthbert 
V,  Cumming,  10  Exch.  809,  and  11  Exch.  405;  Ford  v,  Tyrrell,  9  Gray,  401;  Taylor  t;.  Sonora, 
Ac,  Co.  17  Cal.  594 ;  Parker  v.  Ibbotson,  4  C.  B.,  N.  S.  346 ;  I^eld  v.  Lelean,  6  H.  and  N.  617 ; 
Goodenow  t\  Tyler,  7  Mass.  37  ;  Dwight  v.  AVhituey,  15  Pick.  179 ;  City  Bank  v.  Cutler,  3 
Pick.  414.  The  custom  in  such  a  case  becomes  the  law  of  the  contract,  because  it  is  to  be 
presumed  that  such  was  the  intention  of  the  parties.  See  further  Humftey  v.  Dale,  7  E.  and 
B.  266 ;  Williams  r.  Gilman,  3  Greeul.  276  ;  Gunther  v.  Atwell,  19  Md.  157  ;  Kilgore  v, 
Bucklev,  14  Conn.  363 ;  Miller  v.  Tetherington,  7  H.  and  N.  954 ;  Smith  v.  Wilson,  B.  and  Ad. 
728 ;  Garrison  r.  Pemn,  2  C.  B.,  N.  S.  681 ;  Robertson  v,  Clark,  1  Bing.  445 ;  Jones  r.  Fales,  4 
Mass.  245 ;  Thompson  v.  Hamilton,  12  Pick.  425  ;  Macy  v.  Whaling  Ins.  Co.,  9  Mete.  354 ;  Put- 
n:im  t\  Tillotson,  13  Mete.  517 ;  Uhde  v.  Waters,  3  Camp.  16 ;  Griiiman  v.  Walker,  9  Iowa, 
426 ;  Bank  of  Wasliingtt)n  v.  Triplett,  1  Pet  25 ;  Mills  t\  Bank  of  U.  S.,  11  Wheat  431. 

These  particular  usages,  however,  cannot  generally  be  enforced  against  a  party  who  was 
ignorant  of  them,  and  whose  assent  to  them,  consequently,  cannot  fairly  be  implied.  A 
merchant,  for  instance,  cannot  charge  his  customer  interest  on  a  running  account  on  the 
ground  of  a  usage  at  his  store  to  do  so,  unless  he  can  bring  home  to  such  customer  a  knowU 
edge  of  such  usage  ;  and  even  if  it  were  customary  for  ail  the  merchants  of  the  place  to 
charge  interest  on  such  accounts  this  custom  could  not  bind  in  the  absence  of  direct  proof  of 
knowledge  by  such  customer,  unless  it  was  **  so  well  settled,  so  uniformly  acted  upon,  and 
of  so  long  a  continuance  as  to  raise  a  fair  presumption  that  it  was  known  to  both  contracting 
parties,  and  tiiat  they  contracted  in  reference  to  conformity  with  it."  Foye  t?.  liei^hton,  ^ 
2f.  H.  76.  See  also  Clayton  v.  Grigson,  5  A.  and  E.  302 ;  Stevens  v.  Reeves,  9  Pick.  108 ; 
Martin  v.  Mavnard,  16  N.  H.  167 ;  Smith  v.  Gibbs,  44  K.  H.  348 ;  Coxe  t\  Heisley,  19  Penn. 
8t  245 ;  Caldwell  i?.  Dawson,  4  Met  Ky.  121 ;  Walker  v,  Barron,  6  Minn.  508 ;  Wamersley 
V.  Dally,  26  L.  J.  Exch.  219 ;  Humphreysvillo  Copper  Co.  t?.  Vermont  Copper  Mining  Co.,  33 
Vt  92 ;  Bissell  r.  Ryan,  23  111.  570 ;  Register  i?.  Spencer,  24  Md.  520 ;  Sipperly  t;.  Stewart, 
60  Barb.  62. 

One  well  understood  and  very  definite  limitation  upon  such  customs  is  this :  that  they  will 
not  be  allowed  to  ctmtn)l  a  written  instrament  in  opposition  to  its  express  terms.  They  are 
allowed  to  bo  proved,  not  to  contradict  the  contract,  but  to  interpret  the  meaning  of  its  lan- 
guage, or  to  ascertain  the  nature  and  extent  of  the  contract,  in  the  absence  of  express  stipulations, 
and  where  the  meaning  is  equivocal  or  obscure.  Schooner  Reeside,  2  Suran.  569;  Cutler  v. 
Powell,  6  T.  R.  320;  Notes  to  Wigglesworth  v.  Dallison,  1  Smith  Lead.  Cases,  821 ;  Vallanre 
V.  Dewar,  1  Camp.  503  ;  Deals  v,  Terry,  2  Sandf.  130 ;  Tavlor  v,  Ketcham,  5  Rob.  507  ; 
Board  man  v,  Spooner,  13  AUen,  359.  As  they  are  only  eniorced  upon  a  presumption  that 
the  parties  adopted  them  in  their  contracts,  it  is  very  plain  that  they  are  not  admissible 
in  any  case  where  the  contract  by  its  terms  excludes  the  presumption.  Roberts  v.  Walker, 
1  C.  and  M.  808 ;  Dickinson  v.  Gray,  7  Allen,  29 ;  Martin  v.  Mavnard,  16  N.  H  165 ;  Wheeler 
r.  Newbould,  16  N.  Y.  392  ;  Lewis  v.  Thatcher,  15  Muss.  431 ;  Uooper  v.  Pound,  10  Iiid. 
32  ;  Macimiber  v.  Parker,  13  I*ick.  175  ;  Carkin  v.  Savory,  14  Gray,  528 ;  Insurance  Cos. 
V.  Wrijcht^  1  Wal.  470.  Decisionii  on  this  subject  are  far  too  numerous  to  be  all  cited  ; 
nor  Is  it  important  since  they  only  apply  to  Uie  varying  circumstances  of  particular  cased 
the  same  gener^  rule. 
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2.  It  mnst  have  been  continued.    Any  inteniiption  would  c*anse  a  temjiorary  f 
ceasing:  the  revival  gives  it  a  new  beginning,  which  will  be  within  time  of 
memory,  and  thereupon  the  custom  will  be  void.    But  this  must  be  understood  | 
with  regard  to  an  interruption  of  the  right ;  for  an  interruption  of  the  posses-  \ 
sion  only,  for  ten  or  twenty  years,  will  not  destroy  the  custom.  ( ;)    As  if  the 
inhabitants  of  a  parish  have  a  customary  right  of  watering  their  cattle  at  a 
certain  pool,  the  custom  is  not  destroyed,  though  they  do  not  use  it  for  ten 
years ;  it  only  becomes  more  difficult  to  prove :  but  if  the  right  be  any  how  dis- 
continued for  a  day,  the  custom  is  quite  at  an  end. 

(j)  Co.  LItt.  114. 


Nothing  relating  to  these  particular  cnstoms  is  more  noticeable  in  the  judicial  decisions  than 
the  Rtrong  repugnance  of  the  courts  to  sustaining  them,  when  they  go  to  vary  the  common  law 
obligations  of  parties,  or  to  subject  them  to  liabilities  which  depend  on  the  customs  alone.  This 
is  not  to  bo  wondered  at  when  we  reflect  how  often  the  ver^  exiflUmce  of  the  usage  depends 
upon  conflicting  tcstimouy,  so  that  the  court,  when  a  verdict  is  found  sustaining  it,  cannot  feel 
entire  confideuce  that  the  parties  contracted  in  reference  to  the  usage,  nor  that  the  court  is  not 
enforcing  as  the  law  of  the  contrnct  some  practice  supposed  to  have  been  assented  to,  but  of 
which  one  of  the  parties  may  never  have  heard.  The  foUowing  cases  will  illustrate  the  truth  of 
our  statement :  Rogers  r.  Mechanics  Ins.  Co.,  1  Stor}*,  608;  Scho<mer  Rtjeside,  *2  Sumn.  5(59; 
Dickinson  f.  Gay,  7  Allen,  37;  Rtoever  v.  Whitman's  Lessee,  6  Binu.  416;  Caldwell  v.  Dawson, 
4  Met.  Ky.  121 ;  Howe  r.  Mutual  Safety  Ins.  Co.,  2  Sandf.  130.  Coxe  v,  Heisley,  19  Penn.  St.  245 ; 
Bissoll  r.  Ryan,  23  111.  566. 

Mr.  Br(M)me  says,  following  Blackstono  and  the  earlier  writers,  that  if  one  can  show  its 
commencement  it^  is  no  g<x)d  custom.  However  true  this  may  be  a.s  regards  the  local  customs 
which  establish  rights  in  favor  of  parties  irrespective  of  contracts,  it  is  clear  that  it  can  have  no 
application  to  the  usages  which  go  to  interpret  the  contracts  the  parties  have  made.  In  respect 
to  these  it  is  only  necessary  that  they  shall  nave  existed  a  sufficient  length  of  time  without  inter- 
ruption, contention  or  dispute,  to  raise  a  presumption  that  contracts  must  have  been  made  in 
reference  to  them.  Smith  t'.  Wright,  1  Caines,  43 ;  Bai*tow  v.  McKelway,  2  N.  J.  165.  The 
usages  of  a  new  business  may  soon  become  fixed  and  understood,  if  but  few  persons  are  engaged 
•in  it  who  uniformly  ti*ansact  it  in  a  particular  way.  See  Nobell  t7.  Kennaway,  Doug.  510 ;  Dor- 
chester and  Milton  Bank  v.  New  England  Bank,  1  Cush.  188. 

That  the  usage  must  be  certain,  see  Blewett  v.  Tregoning,  3  A.  and  E.  555;  Pad  wick  v. 
Knight,  7  Exch.  854 ;  Strong  v.  Grand  Trunk  Railway  Co.,  15  Mich.  221;  Wallace  v.  Morgan,  23 
Ind.  403;  Wilson  r.  Willes,  6  East,  121. 

The  question  of  the  reasonableness  of  a  usage  is  a  question  of  law  for  the  comt:  Bowen  v. 
Stoddard,  10  Met.  IWl ;  Bourke  v.  James,  4  Mich.  33a ;  and  **  the  court  will  not  enforce  it,  or 
|pve  it  the  sanction  of  law,  unless  it  bo  reasonable  and  convenient,  and  adapted  not  only  to 
mcreaso  facilities  in  trade,  but  to  the  pn)moting  of  just  dealing  in  the  intercourse  between 
parties."  Per  Hubbard,  J.,  in  Macy  v.  Whaling  Ins.  Co.,  9  Met.  36:J.  A  custom  that  the 
master  of  a  stranded  vessel  may  soil  without  necessity  is  unreasonable  and  void.  Bryant  v. 
Commercial  Ium.  Co.,  6  Pick.  131.  So  is  one  that  makes  the  owners  of  vessels  responsible  a? 
acceptors  on  bills  drawn  by  the  master,  and  which  have  been  negotiated  on  the  assumption 
that  the  funds  were  needed  for  supplies  aud  repairs.  Bowen  v.  Stoddard,  10  Met.  381.  So  is 
one  that  seamen's  advance  wages  due  Under  shipping  articles,  shall  be  paid  to  the  shipping 
agent,  to  be  paid  by  him  to  the  boarding  house  keeper  bringing  tha  seamen.  Metcalf  v.  Weld, 
14  Grav,  210.  And  see  Sweeting  v,  Pearce,  7  C.  B.,  N.  S.,  449 ;  Miller  v.  Pendleton,  8  Gray, 
647 ;  Holmes  v,  Johnson,  42  Penn.  St.  159.  So  is  a  custom  for  the  inhabitants  of  a  town  to  take 
a  profit  in  alieno  solo.  Grirastead  v.  Marlowe,  4  T.  R.  717 ;  Perley  v.  Langley,  7  N.  H.  233 ; 
Kudd  r.  Hobbs,  17  X.  H.  527.  So  is  any  usage  that  is  opposed  to  the  general  law  of  the  state 
on  the  subject  to  which  it  refers ;  as,  for  instance,  if  it  give  usurious  interest  on  contracts :  Green 
t?.  Tyler,  :i9  Penn.  St.  361 ;  Dunham  v.  Dey,  13  Johns.  40 ;  Dunham  r.  Gould,  16  Johns.  377 ; 
Bank  of  Utica  v.  Wager,  2  Cow.  712 ;  Pratt  v.  Adams,  7  Paige,  615 ;  Delaplaine  r.  Crenshaw,  15 
Gratt.  457;  or  would  defeat  the  purpose  of  the  state  inspection  laws.  Tremble  v.  Crowell,  17 
Mich.  493.  And  in  any  case  where  tne  statute  has  defined  a  word  in  reference  to  its  use  in 
contracts,  usage  cannot  be  allowed  to  give  it  a  difierent  meaning.  Man}*  v,  Beckman  Iron 
Co.,  9  Paige,  188. 

The  most  serious  question  pertaining  to  usages  is,  whether  thev  arc  admissible  in  any  ca^e 
when  they  oppose  or  alter  a  general  principle  or  rule  of  law,  and  upon  a  fixed  state  of  facts 
would  make  the  legal  rights  or  liabilities  of  the  parties  other  than  they  are  by  the  commcm 


J  Judge  .     ^ 

gation  t)f  the  general  law,  that  would  involve  the  responsibilities  of  the  parties  in  niles  whose 
existence,  perhaps,  thev  had  no  reavSon  to  suspect  before  they  came  to  be  applied  to  their 
righta."    Bolton  v.  Coulter,  1  Watts.  360 :  and  see  Coxe  «.  Heisley,  19  Penn.  St.  247 ;  Weth- 
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13.  It  must  have  been  peaceable,  and  acquiesced  in;  not  subject  to  contention 
and  dispute.  (^•)  For  as  customs  owe  their  original  to  common  consent,  their 
being  immeraorially  disputed,  either  at  law  or  otherwise,  is  a  proof  that  such 
consent  was  wanting. 

4.  Customs  must  oe  reasonable;  (I)  or  rather,  taken  negatively,  they  must  not 
be  unreasonable.  WHiich  is  not  always,  as  Sir  Edward  Coke  says,  (m)  to  be 
understood  of  every  unlearned  man's  reason,  but  of  artificial  and  legal  reason, 
warranted  by  authority  of  law.  Upon  which  account  custom  may  be  good, 
thougli  the  particular  reason  of  it  cannot  be  assigned ;  for  it  sufficeth,  if  no 
good  legal  reason  can  be  assigned  against  it.  Thus  a  custom  in  a  parish,  that  no 
man  shall  put  his  beasts  into  the  common  till  the  third  of  October,  would  be 
good;  and  yet  it  would  be  hard  to  shew  the  reason  why  that  day  in  particular 
IS  fixed  upon,  rather  than  the  day  Ixjfore  or  after.  But  a  custom,  that  no  cattle 
shall  be  put  in  till  the  lord  of  the  manor  has  first  put  in  his,  is  unreasonable, 
and  therefore  bad :  for  peradventure  the  lord  will  never  put  in  his,  and  then  the 

I  tenants  will  lose  all  their  profits.  (71) 
r*78l  *^'  Customs  ought  to  be  certain.  A  custom,  that  lands  shall  descend 
L  J  to  the  most  worthy  of  the  owner's  blood,  is  void  y  for  how  shall  this  worth 
be  determined  ?  but  a  custom  to  descend  to  the  next  male  of  the  blood,  exclu- 
sive of  females,  is  certain,  and  therefore  good.  (0)  A  custom  to  pay  two-pence 
an  acre  in  lieu  of  tithes,  is  good ;  but  to  pay  sometimes  two-pence,  and  some- 
times three-pence,  as  the  occupier  of  the  land  pleases,  is  bad  for  it«  uncertainty. 
Yet  a  custom,  to  pay  a  yeai-'s  improved  value  for  a  fine  on  a  copyhold  estate,  is 
good;  though  the  value  is  a  thing  uncertain:  for  the  value  may  at  any  time  be 
ascertained ;  and  the  maxim  of  law  is,  id  cerium  est,  quod  cerium  reddi  potest. 
I  6.  Customs,  though  established  by  consent,  must  be  (when  established) 
compulsoxy  ;  and  not  left  to  the  option  of  every  man,  whether  he  will  use  them 
or  no.  Therefore  a  custom,  that  all  the  inhabitants  shall  be  rated  towards  the 
maintenance  of  a  bridge,  will  be  good;  but  a  custom  that  every  man  is  to 
contribute  thereto  at  his  own  pleasure,  is  idle  and  absurd,  and  indeed  no  custom 
at  all. 

(k)  Ibid.  (I)  LItt.  f  212.  (m)  1  Inst.  C2.  (n)  Co.  Copyh.  J  83.  (o)  1  Roll.  Abr.  566. 

erill  V.  Neilson,  20  Penn,  St.  45.3.  "Thongh  usage,"  said  Ch.  J.  Kent,  "is  often  resorted  to  for 
explanation  of  commercial  instmmcnts,  it  never  is,  nor  ought  to  be,  received  to  contradict  a 
settled  rule  of  commercial  law."  Fritli  v.  Baker,  2  Johns.  335.  See  further,  Thompson  v. 
Ashton,  14  Johns.  317 ;  Woodruff  r.  Merchants'  Bank,  25  "Wend.  673 ;  Otsego  County  Bank  v. 
Warren,  18  Barb.  290;  Hunton  t\  Locke.  5  Hill,  437;  Bowen  r.  Newell,  8  N.  T.  190;  Freeman 
V.  Loder,  11  A.  and  E.  589;  Homer  t?.  Dorr,  10  Mass.  29;  Eager  r.  Atlas  Ins.  Co.  14  Pick.  141; 
Perkins  v.  Franklin  Bank,  21  Pick.  483;  Strong  v.  Bliss,  6  Met.  393;  Richardson  r.  Copeland, 
6  Gray,  536;  Brown  v.  Jackson,  2  Wash.  C.  C.  24  ;  Steward  v.  Scudder,  4  Zab.  96;  West  v.  Ball, 
12  Ala.  347 ;  Beckwith  v,  Famum,  5  R.  I.  221 ;  Ripley  v.  Cooper,  47  Me.  :^0 ;  Harper  t?.  Pound, 
10  Ind.  32 ;  Barlow  v.  Lambert,  28  Ala.  710.  Boardman  v.  Spoonor,  13  Allen,  360.  "  The  proper 
office  of  a  custom  or  usage  in  business  is  to  ascertain  and  explain  the  intent  of  the  parties ;  and 
it  cannot  be  in  opposition  to  any  principle  of  general  policy,  nor  inconsistent  with  the  terms  of 
the  agreement  between  the  parties,  nor  against  the  established  principles  of  law."  Per  Breese, 
J.,  in  Bissell  v.  Ryan,  23  111.  570.  A  commercial  usage  is  a  long  and  uniform  practice,  applied  to 
habits,  modes,  and  courses  of  dealing.  It  relates  to  modes  of  action,  and  does  not  comprehend 
the  mere  adoptitm  of  certain  peculiar  doctrines  or  rule^  of  law.  It  may  operate  to  give 
eliect  to  contracts  different  from  that  which  the  common  law  would  have  done,  but  the  con- 
eequeut  valuation  of  the  legal  rights  of  the  parties  is  only  the  result  of  the  mode  of  dealing. 
The  adoption,  however,  of  a  mere  doctrine  as  to  the  rights  and  obligations  of  the  parties  under 
A  contract,  which  doctrine  is  contrary  to  the  rule  of  the  common  law  cm  the  subject,  as,  for 
instance,  that  a  warranty  should  be  implied  in  a  sale  of  chattels  where  the  common  law 
implied  none:  Coxe  v.  Heisley,  19  Penn.  St.  243;  Wetherill  t;.  Keilson,  20  Penn.  St.  448; 
Dickinson  v.  Gay,  7  Allen,  29 ;  Tremble  v.  Crowcll,  17  Mich.  493 ;  or  that  a  wan-anty  should 
not  exist  where  the  common  law  implies  one :  Whitmore  r.  South  Boston  Iron  Co.,  2  Allen, 
52 ;  is  beytmd  the  province  of  a  commercial  usage.  The  distinction  has  been  well  sai^  to  be 
somewhat  nice :  per  Chapman,  J.,  in  Dickinson  t?.  Gay,  7  Allen,  37 ;  and  it  certainl  v  has  not 
always  been  kept  in  view ;  but  it  is  believed  to  be  sound,  and,  if  adhered  to,  will  tend  to 
uniformity  in  the  law,  and  to  protect  parties  against  usages  of  uncertain  character  and  doubtful 
propriety. 


Digitized  by 


Google 


Sect.  3.]  The  Civil  and  Canon  Laws,  78 

7.  Lastly,  customs  must  be  consistent  with  each  other :  one  custom  cannot  be  / 
set  up  in  opposition  to  anotlier.  For  if  both  are  really  customs,  then  both  are  | 
'  of  equal  antiquity,  and  both  established  by  mutual  consent :  which  to  say  of 
conti-adictory  customs  is  absurd.  Therefore,  if  one  man  prescribes  that  by 
custom  he  has  a  right  to  have  windo\\  s  looking  into  another's  garden  ;  the  other 
cannot  claim  a  right  by  custom  to  stop  up  or  obstruct  those  windows :  for  these 
two  contradictory  customs  cannot  both  be  good,  nor  both  stand  together.  He 
ought  rather  to  aeny  the  existence  of  the  former  custom,  (p) 

Next,  as  to  the  allowance  of  special  customs.    Customs^  in  derogation  of  .thel 
nommnn  lfl,w^  must  hft  consfmpd  strictlj^.     Thus,  by  the*c'ustom  of  gavelkind,  an| 
Infant  of  fifteen  years  *maj'7T)y  one  species  of  conveyance,  (called  a  deed  of  p-vQ-i 
leoifment,)  convey  away  his  lands  in  fee  simple,  or  forever.  Yet  this  custom   ^      -* 
does  not  impower  him  to  use  any  other  conveyance,  or  even  to  lease  them  for 
seven  years :  for  the  custom ,  must  be  strictly  pursued,  (a)  And,  moreover,-*!!  / 
special  nnflf-nypf^jmngf.  submit  to  the  king's  prerpg.atiyQ.     IhereforeTiT  the  king! 
purchases  lands  of  the  nature  orgaveTkind,  where  all  the  sons  inherit  equally ; 
yet,  upon  the  king's  demise,  his  eldest  son  shall  succeed  to  those  lands  alone,  (r) 
And  thus  much  for  the  second  part  of  the  le^es  non  scriptWy  or  those  particular 
customs  which  affect  particular  persons  or  districts  only.  . 

III.  The  third  bianch  of  them  are  those  peculiar  laws,  which  by  custom  are\ 
adopted  and  used  only  in  certain  peculiar  courts  and  jurisdictions.  And  by  1/ 
these  I  understand  the  civil  and  canon  laws. Jg)  ^\ 

It  may  seem  a  little  improper  al  first  view  to  rank  these  laws  under  the  head 
of  leges  non  scriptce,  or  unwritten  laws,  seeing  they  are  set  forth  by  authority  in 
their  pandects,  their  codes,  and  their  institutions ;  their  councils,  decrees,  and 
decretals ;  and  enforced  by  an  immense  number  of  expositions,  decisions,  and 
treatises  of  the  learned  in  both  branches  of  the  law.  feut  I  do  this,  after  the 
example  of  Sir  Matthew  Hale,  (t)  because  it  is  most  plain,  that  it  is  not  on  | 
account  of  their  being  written  laws  that  either  the  canon  law,  or  the  civil  law,  | 
have  any  obligation  within  this  kingdom :  neither  do  their  force  and  eflBcacy  i 
depend  upon  their  own  intrinsic  authority,  which  is  the  case  of  our  written  | 
laws,  or  acts  of  parliament.  They  bind  not  the  subjects  of  England,  because 
their  materials  were  collected  from  popes  or  emperors ;  were  digested  by 
Justinian,  or  declared  to  be  authentic  by  Gregory.  These  considerations  give  | 
them  no  authority  here;  for  the  legislature  of  England  doth  not,  nor  ever  did, 
recognize  any  foreign  power  as  superior  or  equal  to  it  in  this  kingdom,  or  as 
having  the  right  to  give  law  to  any,  the  meanest,  of  its  subjects.  But  all  the 
♦strength  that  either  the  papal  or  imperial  laws  have  obtained  in  this  r*oQi 
realm,  or  indeed  in  any  other  Kingdom  in  Europe,  is  only  because  they  ^  -• 
have  been  admitted  and  ireceived  by  immemorial  usage  and  custom  m  some 
particular  cases,  and  some  particular  courts ;  and  then  they  form  a  branch  of 
the  leges  non  scriptm,  or  customary  laws ;  or  else  because  they  are  in  some 
other  cases  introduced  by  consent  of  parliament,  and  they  owe  their  validity  to 
the  lege»  scriptm,  or  statute  law.  This  is  expressly  declared  in  those  remark- 
able, words  of  the  statute  25  Hen.  VTII,  c.  21,  addressed  to  the  kine's  royal 
majesty:  "This  your  grace's  realm,  recognizing  no  superior  under  God  but  only 
your  grace,  hath  been  and  is  free  from  subjection  to  any  man's  laws, 
but  only  to  such  as  have  been,  devised,  made,  and  ordained  within  this  realm, 
for  the  wealth  of  the  same ;  or  to  such  other  as,  by  sufferance  of  ^rour  grace  and 
your  progenitors,  the  people  of  this  your  realm  have  taken  at  their  free  liberty, 
by  their  own  consent,  to  be  used  among  them ;  and  have  bound  themselves  by 
long  use  and  custom  to  the  observance  of  the  same ;  not  as  to  the  observance  of 
the  laws  of  any  foreign  prince,  potentate,  or  prelate ;  but  as  to  the  customed  and 
ancient  laws  of  this  realm,  originally  established  as  laws  of  the  same,  by  the 
said  sufferance,  consents,  and  custom  ;  and  none  otherwise." 

By  the  civil  law,  absolutely  taken,  is  generally  understood  the  civil  or  munici- 
pal law  of  the  Roman  empire,  as  comprised  in  the  institutes,  the  code,  and  the 

rp^OJlep.68.  r^^Co.  Cop.J3S.  rrj  Co.  Litt.  15.  r<;  Hift.  C.L.  o.  8.  r<;Hl8t.C.L.  c.a. 
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digest  of  the  emperor  Justinian,  and  the  novel  constitutions  of  himself  and 
some  of  his  successors.  Of  which,  as  there  will  frequently  be  occasion  to  cite 
them,  by  way  of  illustrating  our  own  laws,  it  may  not  be  amiss  to  give  a  short 
and  general  account 

The  Koman  law  (founded  first  upon  the  regal  constitutions  of  their  ancient 
kings,  next  upon  tlie  twelve  tables  of  the  decemviri,  then  upon  the  laws  or 
statutes  enacted  by  the  senate  or  people,  the  edicts  of  the  pi-aetor,  and  the 
r*8n  ^^^J^^^*^j^^^^^^^^*^>  or  opinions  of  learned  lawyers,  *and  lastly  upon  the 
^  J  imperial  decrees,  or  constitutions  of  successive  emperors,)  had  grown  to 
so  great  a  bulk,  or,  as  Livy  expresses  it,  (w)  **  tarn  immenstis  aliarum  super  alias 
a^cervatarum  legum  cumulus,  that  they  were  computed  to  be  many  camels'  load 
by  an  author  who  preceded  Justinian,  {v)  This  was  in  part  remedied  by  the 
collections  of  three  private  lawyers,  Gregorius,  Hermogenes,  and  Papirius ;  and 
then  by  the  emperor  Theodosius  the  younger,  by  whose  orders  a  code  was  com- 
piled A.  D.,438,  being  a  methodical  collection  of  all  the  imperial  constitutions 
then  in  forceT^hich  Thpoflnai^y]  n^^o^  was  the  only  book  of  civil  law  received 
as  authentic  in  the  western  part  of  Europe  till  many  centuries  after ;  and  to 
this  it  is  probable  that  the  Franks  and  Goths  might  frequently  pay  some  regard, 
in  framing  legal  constitutions  for  their  newly  erected  kingdoms :  for  Justinian 
commanded  only  in  the  eastern  remains  of  the  empire;  and  it  was  under  his"* 
auspices  that  tne  present  body  of  civil  law  was  compiled  and  finished  by 
Tribonian  and  other  lawyers,  about  the  year  53?. 

This  consists  of,  1.  The  institutes,  which  contain  the  elements,  or  first  prin- 
ciples of  the  Roman  law  in  four  books.  2.  The  digests,  or  pandects,  in  fifty 
books;  containing  the  opinions  and  writings  of  eminent  lawyers,  digested  in  a 
systematical  method.  3.  A.  new  code,  or  collection  of  imperial  constitutions,  in 
twelve  books ;  the  lapse  of  a  whole  century  having  rendered  the  former  code  of 
Theodosiub  imperfect.  4.  The  novels,  or  new  constitutions,  posterior  in  time  to 
the  other  books,  and  amounting  to  a  supplement  to  the  code;  containing  new 
decrees  of  successive  emperors,  as  new  questions  happened  to  arise.  These 
form  the  body  of  Koman  law,  or  corpus  juris  civilis,  as  published  about  the 
time  of  Justinian ;  which,  however,  fell  soon  into  neglect  and  oblivion,  till 
about  the  year  1130,  when  a  copy  of  the  digests  was  found  at  Amalfi,  in  Italy ; 
which  accident,  concurring  with  the  policy  of  the  Roman  ecclesiastics,  (w)  sud- 
denly gave  new  vogue  ana  authority  to  the  civil  law,  introduced  it  into  several 
r*82l  nations,  ana  *occasioned  that  mighty  inundation  of  voluminous  com- 
L  J  ments,  with  which  this  system  of  law,  more  than  any  other,  is  now 
loaded. 

The  canon  law  is  a  body  of  Roman  ecclesiastical  law,  relative  to  such  matters 
as  that  church  either  has,  or  pretends  to  have,  the  proper  jurisdiction  over. 
This  is  compiled  from  the  opinions  of  the  ancient  Latin  fathers,  the  decrees  of  • 
general  councils,  and  the  decretal  epistles  and  bulls  of  the  holy  see;  all 
which  lay  in  the  same  disorder  and  confusion  as  the  Roman  civil  law,  till,  about 
the  year  1151,  one  Gratian,  an  Italian  monk,  animated  by  the  discovery  of 
Justmian's  pandects,  reduced  the  ecclesiastical  constitutions  also  into  some 
method,  in  three  books,  which  he  entitled  Concordia  iJiscordantium  Oa7ionum, 
but  which  are  generally  known  by  the  name  of  Decretum  Oratianu  These 
reached  as  low  as  the  time  of  Pope  Alexander  III.  The  subseauent  papal 
decrees,  to  the  pontificate  of  Gregory  IX,  were  pul)lished  in  mucn  the  same 
method,  under  the  auspices  of  that  pope,  about  the  year  1230,  in  five  books, 
entitled  Decretalia  Gregorii  Noni,  A  sixth  book  was  added  by  Boniface  VIII, 
about  the  year  1298,  which  is  called  Sextus  Decretalium.  The  Clementine  con- 
stitutions, or  decrees  of  Clement  V,  were  in  like  manner  authenticated  in  1317, 
by  his  successor  John  XXII,  who  also  published  twenty  constitutions  of  his 
own,  called  the  Extravagantes  Joafinis,  all  which  in  some  measure  answer  to 
the  novels  of  the  civil  law.  To  these  have  been  since  added  some  decrees  of 
later  popes,  in   five  books,  called  Extravagantes   Communes:  and  all  these 

{U)l  8.0.84.  (9)  Taylor*8  Elements  ofCivilXAw,  17.  (tP)  See  fl*  par>  1S> 
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together,  Gratian's  decree,  Gregory's  decretals,  the  skth  decretal,  the  Clementine 
constitutions,  and  the -extravagants  of  John  and  his  successors,  form  the  corpus 
Juris  canoniciy  or  body  of  the  Roman  canon  law. 

Besides  these  pontilicial  colleotions,  which,  during  the  times  of  popery,  were 
received  as  authentic  in  this  island,  as  well  as  in  other  parts  of  Christendom, 
there  is  also  a  kind  of  national  canon  law,  composed  of  legatine  and  provincial 
constitutions,  and  adapted  only  to  the  exigencies  of  this  church  *and  r+oo-i 
kingdom.  The  legatine  constitutions  were  ecclesiastical  laws,  enacted  in  ^  -I 
national  synods,  held  under  the  cardinals  Otho  and  Othobon,  legates  from  Pope 
Gregory  IX  and  Pope  Clement  IV,  in  the  reign  of  King  Henry  III,  about  the 
years  1220  and  1268.  The  provincial  constitutions  are  principally  the  decrees 
of  provincial  synods,  held  under  divers  archbishops  of  Canterbury,  from  Stephen 
Laugton,  in  the  reign  of  Henry  III,  to  Henry  Chichele,  in  the  reign  of  Henry 
\^ ;  and  adopted  also  by  the  province  of  York  {x)  in  the  reign  of  Henry  VI. . 
At  the  dawn  of  the  reformation,  in  the  reign  of  King  Henry  VllI,  it  wjis  enacted 
in  parliament  (y)  that  a  review  should  be  had  of  the  canon  law ;  and,  till  such 
review  should  be  made,  all  canons,  constitutions,  ordinances,  and  synodals  pro- 
vincial, being  then  already  made,  and  not  repugnant  to  the  law  of 'the  land  or 
the  king's  prerogative,  should  still  be  used  and  executed.  And,  as  no  such 
review  has  yet  been  perfected,  upon  this  statute  now  depends  the  authority  of  the 
canon  law  m  England. 

As  for  the  canons  enacted  by  the  clergy  under  James  I  in  the  year  1603,  and 
never  confirmed  in  parliament,  it  has  been  solemnly  adjudged  upon  the  princi- 
l>les  of  law  and  the  constitution,  that  where  they  are  not  merely  declaratory  of 
the  ancient  canon  law,  but  are  introductory  of  new  regulations,  they  do  not  bind 
the  laity,  {z)  whatever  regard  the  clergy  may  think  proper  to  pay  them.  (11) 

There  are  four  species  of  courts  in  which  the  civil  and  canon  laws  are  permit- 
ted, under  different  restrictions,  to  be  used :  1.  The  courts  of  the  archbishops 
and  bishops,  and  their  derivative  officers,  usually  called  in  our  law  courts 
Christian,  curim  CItristia7iitatiSf  or  the  ecclesiastical  courts.  2.  The  military 
courts.  3.  Tlie  courts  of  admiralty.  4.  The  courts  of  the  two  universities.  In 
all,  their  reception  in  general,  and  the  different  degrees  of  that  reception,  are  I 
grounded  entirely  upon  custom,  corroborated  in  the  latter  instance  oy  act  of ' 
♦parliament,  ratifying  those  charters  which  confirm  the  customary  law  rittQAi 
of  the  universities.  The  more  minute  consideration  of  these  will  fall  L  ^  J 
properly  under  that  part  of  these  commentaries  which  treats  of  the  jurisdiction 
of  courts.  It  will  suffice  at  present  to  remark  a  few  particulars  relative  to  them 
all,  which  may  serve  to  inculcate  more  strongly  the  doctrine  laid  down  concern- 
ing them,  (a) 

1.  And,  first,  the  courts  of  common  law  have  the  superintendency  over  these 
courts;  to  keep  them  within  their  jurisdictions,  to  determine  wherein  they 
exceed  them,  to  restrain  and  prohibit  such  excess,  and,  in  case  of  contumacy,  to 
punish  the  officer  who  executes,  and  in  some  cases  the  judge  who  enforces,  the 
sentence  so  declared  to  be  illegal.  (12) 

(0)  Barn's  Eccl.  Laxv,  pref.  vftl.  {y)  Statute  25  Hen.  Tin.  c.  19,  revived  and  confirmed  by  1  Eliss. 

e.  1.  (»)  Stra.  1067.    (a)  Hale,  Hl»t.  c.  2. 


(11)  [Lord  Hardwicke  cites  the  opinion  of  Lord  Holt,  and  declares  it  is  not  denied  by  any 
one,  that  it  is  very  plain  all  the  clergy  are  bound  bv  the  canons  confirmed  by  the  king  only,  but 
they  must  be  confirmed  by  the  parliament  to  bind  the  laity.  2  Atk.  G05.  Hence,  if  the  arch- 
bishop of  Canterbury  grants  a  dispensation  to  hold  two  livings  distant  from  each  other  more  than 
thirty  miles,  no  advantage  can  be  taken  of  it  by  lapse  or  otherwise  in  the  temporal  courts,  for 
the  restriction  to  thirty  miles  was  introduced  by  a  canon  made  since  the  25  Hen.  VIII.  2  Bl. 
Rep.  968.1 

(12)  The  ecclesiastical  courts  cannot  be  allowed  conclusively  to  determine  for  themselves 
■what  matters  fall  within  their  jurisdiction.  Rex  v.  Eyre,  Stra.  1007.  Parties  in  custody 
under  their  orders  made  without  authority  will  be  set  at  liberty  by  the  common  law  courts : 
Jenkins  ex  parte,  1  B.  and  C.  655 ;  Boraine's  Case,  16  Ves.  346 ;  and  a  prohibition  will  issue  to 
the  ecclesiastical  courts  when  a  want  of  jurisdiction  appears  on  the  face  of  the  proceedings,  or 
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I  2.  The  common  law  has  reserved  to  itself  the  exposition  of  all  such  acts  of 
Iparliament  as  concern  either  the  extent  of  these  courts,  or  the  matters  depend- 
■ing  before  them.  And  therefore,  if  these  courts  either  refuse  to  allow  these  acts 
of  parliament,  or  will  expound  them  in  any  other  sense  than  what  the  common 
law  puts  upon  them,  the  king's  courts  at  Westminster  will  grant  prohibitions  to 
restrain  and  control  them. 

3.  An  appeal  lies  from  all  these  courts  to  the  kinff,  in  the  last  resort ;  which 
proves  that  the  jurisdiction  exercised  in  them  is  derived  from  the  crown  of 
England,  and  not  from  any  foreign  potentate,  or  intrinsic  authority  of  their 
own.  And,  from  these  three  strong  marks  and  ensigns  of  superiority,  it  appears 
beyond  a  doubt  that  the  civil  and  canon  laws,  thougn  admitted  in  some  cases  by 
custom  in  some  courts,  are  only  subordinate,  and  leges  sub  graviori  lege;  and 
that,  thus  admitted,  restrained,  altered,  new-modeled,  and  amended,  they  are  by 
no  means  with  us  a  distinct  independent  species  of  laws,  but  are  inferior 
branches  of  the  customary  or  unwritten  laws  of  England,  properly  called  the 
kind's  ecclesiastical,  the  king's  military,  the  king's  maritime,  or  the  king's 
iicademical  laws. 

♦Let  us  next  proceed  to  the  leges  scriptcs,  the  written  laws  of  the  king- 
dom, which  are  statutes,  acts  or  edicts,  made  by  the  king's  majesty,  by  and 
with  the  advice  and  consent  of  tlie  lords  spiritual  and  temporal,  and  commons 
in  parliament  assembled,  (b)  The  oldest  of  these  now  extant,  and  printed  in  our 
statute  books,  is  the  famous  magna  charta,  as  confirmed  in  parliament  9  Hen. 
Ill,  though  doubtless  there  were  many  acts  before  that  time,  the  records  of  which 
are  now  lost,  and  the  determinations  of  them  perhaps  at  present  currently  received 
for  the  maxims  of  the  old  common  law. 

The  manner  of  making  these  statutes  will  be  better  considered  hereafter,  when 
we  examine  the  constitution  of  parliaments.  At  present  we  will  only  take  notice 
of  the  different  kinds  of  statutes,  and  of  some  general  rules  with  regard  to  their 
construction,  (c) 

First,  as  to  their  several  kinds.  Statutes  are  either  general  or  special,  public 
r*86l  ^^  private.  A  general  or  public  act  is  an  *universal  rule,  that  regards 
I-  J  the  whole  community ;  and  of  this  the  courts  of  law  are  bound  to  take 
notice  judicially  and  ex  officio  ;  without  the  statute  being  particularly  pleaded, 
or  formally  set  forth  by  tne  party  who  claims  an  advantage  under  it  Special 
or  private  acts  are  rather  exceptions  than  rules,  being  those  which  only  operate 
upon  particular  persons,  and  private  concerns;  such  as  .the  Romans  entitled 
senatuS'decreta,  in  contradistinction  to  the  senatus  consuUa,  which  regarded 
the  whole  community ;  {d)  and  of  these  (which  are  not  promulgated  with  the 
same  notoriety  as  the  former,)  the  judges  are  not  bound  to  take  notice,  unless 
they  be  formally  shewn  and  pleaded.  Thus,  to  show  the  distinction,  the  statute 
13  Eliz.  c.  10,  to  prevent  spiritual  persons  from  making  leases  for  longer  terms 
than  twenty-one  years,  or  three  lives,  is  a  public  act ;  it  being  a  rule  prescribed 
to  the  whole  body  of  spiritual  persons  in  the  nation ;  but  an  act  to  enable  the 
bishop  of  Chester  to  make  a  lease  to  A.  B.  for  sixty  years  is  an  exception  to 

ib)  8  Rep.  90. 

(c)  The  method  of  citini^  these  acts  of  parliament  Is  various  Many  of  onr  ancient  statutes  are  called  after 
the  name  of  the  place  where  the  parliament  was  held  that  made  them  ;  as  the  statutes  of  Morton  and  Marie- 
herge,  of  WestmuiMter.  Gloucester,  and  Winchester.  Others  are  ilenomiiuited  entirely  from  their  suhjcct,  as 
the  statutCH  of  Wales  and  Ireland,  the  articuli  cleri.  and  the  nroerogativa  regis.  Some  are  di.>4tingui:ihefi  by 
their  initial  words,  a  method  ofcitini^  \erv  uncicnt,  being  used  by  the  Jews  in  denominating  the  bookh  of  the 
I'cnlateuch  :  by  thoCbristain  cliiirch  in  uistingnishiuir  their  hymns  and  divine  offices  :  by  the  Uomanist^  in 
ticscribing  their  papal  bulls;  aiid,in  sliort.  by  the  whole  body  of  ancient  civilians  and  canonists,  among  whom 
Ihls  method  orcitatlon  generully  prevailed. not  only  with  re^nl  to  chapters.butinferifU' sections  also;  in  imita- 
tion ofall  which  we  still  call  some  of  our  old  statutes  by  their  initial  words,  as  the  statute  of  ^vta  emptoret,  and 
iUniofcireumspecteagatU.  But  the  most  usual  method  of  citing  them,  especially  since  the  time  of  Kdwai*d 
the  Second,  is  by  naniing  the  vear  oflhe  king's  reign  in  which  the  statute  was  mnile,  together  with  the  chap* 
tcr,  or  particular  act,  accordfng  to  its  numeral  order,  as  9  Ueo.  II.  c.  4,  for  all  the  nets  of  one  session  of  Parlia- 
ment taken  together  make  properly  bntone  statute;  and  thei*efore,  when  two  Rcssions  have  been  held  in  one 
vear.  we  usually  mention  stat.  1  or  2.  Thus  the  bill  of  rights  is  cIUmI  as  1  W.  and  M.  St.  2.  c.  2,  signifying  thak 
It  is  the  second  chapter  or  act  of  the  second  rttatute,  or  the  laws  made  In  ihe  second  session  ofparliaiuent,  in 
the  first  year  ot  King  William  and  Queen  Mary.  {d)  Gravin,  Orig.  i.  i  24. 

18  Rhown  aliunde  by  affidavit    Full  v.  Hutchins,  Cowp.  424 ;  Roberts  v,  Hnmbv.  3  M.  and  W, 
120 ;  Griffiths  v.  Anthony.  5  Ad.  and  E.  623. 
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tills  rule;  it  concerns  only  the  parties  and  the  bishop's  successors;  and  is 
therefore  a  private  act  (13)  ^ 

Statutes  also  are  either  declaratory  of  the  common  law,  or  remedial  of  some!  ^^jl     ^^ 
defects  therein.  (14)    Declaratory,   where  the  old  custom  of  the  kingdom  isl,   ., 
almost  fallen  into  disuse,  or  become  disputable ;  in  which  case  the  parliament f'^  7  ^^ 
has  thought  proper,  in  perpetuum  rei  testimonium,  and  for  avoiding  all  doubts 
and  difficulties,  to  declare  what  the  common  law  is  and  ever  hath  been.    Thus 
the    statute  of  treasons,  25   Edw.    Ill,   cap.   2,    doth    not    make    any    new 
species  of  treasons,  but  only,  for  the  benefit  of  the  subject,   declares   and 
enumerates  those  several  kinds  of  offence  which  before  were  treason  at  the  com- 
mon law.    Kemedial  statutes  are  those  which  are  made  to  supply  such  defects, 
and  abridge  such  superfluities,  in  the  common  law,  as  arise  either  from  the 
general  imperfection  of  all  human  laws,  from  change  of  time  and  circumstances, 

(13)  See  other  cases  upon  the  distinctioii  hetween  pnhlic  and  private  aots^  Bao.  Ab.  statute, 
F.  The  distinction  between  public  and  private  acts  is  marked  with  admirable  precision  by 
Mr.  Abbott  (afterwards  Lord  Colchester),  in  the  following  note,  in  the  printed  report  firom  the 
committee  for  the  promulgation  of  the  statutes : — public  a2ht>  private  acts.  I.  In  Legal 
Language.  1.  Acts  are  deemed  to  be  public  and  general  acts  which  the  judges  will  take 
notice  of  without  pleading,  via :  acts  concerning  the  king,  the  queen,  and  the  prince ;  those 
concerning  all  prelates,  nobles,  and  great  officers ;  those  concerning  the  whole  spirituality,  and 
those  which  concern  all  officers  in  general,  such  as  all  sheriffs,  &o.  Acts  concerning  trade 
in  general,  or  any  specific  trade;  acts  concerning  all  persons  generallv,  though  it  be  a  special 
or  particular  thing,  such  as  a  statute  concermng  assises,  or  woods  in  forests,  chases,  Ac. 
Ac.  Com.  Dig.  tit.  Parliament,  R.  6. ;  Bac.  Ab.  statute,  F.  2.  Private  acts  are  those  which 
concern  only  a  particular  species,  thing  or  person,  of  which  the  judges  will  not  take  notice 
without  pleading  of  them,  viz :  acta  relating  to  the  bishops  onl^ :  acts  for  toleration  of 
dissenters ;  acts  relating  to  any  particular  place,  or  to  divers  particular  towns,  or  to  one  or 
divers  particular  counties,  or  to  the  colleges  only  in  the  universities.  Com.  Dig.  tit.  Parliament, 
R.  7.  3.  In  a  general  act  tiiere  may  be  &  private  clause,  ibid. ;  and  a  private  act,  if  recognized 
by  a  public  act,  must  afterwards  be  noticed  by  the  courts  as  such.  2  Term  Rep.  569.  1 1.  In 
PARLIAMENTARY  LANGUAGE,  1.  The  distitiction  between  public  and  private  bills  stands  upon 
different  grounds  as  to  fees.  All  bills  whatever  from  which  private  persons,  corporations,  &c., 
derive  benefit,  are  subject  to  the  payment  of  fees,  and  such  bills  are  in  this  respect  denominated 
private  bills.  Instances  of  bills  within  this  description,  are  enumerated  in  the  second  volume 
of  Mr.  Hatsel's  Precedents  of  Proceedings  in  the  house  of  commons,  edit.  1796,  p.  267, 
&c.  2.  In  parliamentary  language,  another  sort  of  distinction  is  also  used ;  and  some  acta 
are  called  public  general  acts,  others  public  local  acts,  viz:  church  acts,  canal  acts,  &o. 
To  this  class  may  atso  be  added  some  acts,  which  though  public  are  merely  personal,  viz :  acts 
of  attainder,  and  patent  acts,  <fe<}.  Others  are  called  private  acts,  of  which  latter  class  some 
are  local,  viz :  enclosure  acts,  Ao.,  and  some  personal,  viz :  such  as  relate  to  names,  estates, 
divorces,  Ac] 

It  is  probable  that  some  of  the  acts  enumerated  by  Mr.  Abbot  as  private  would  be  properly 
cIa:^ifi(Ml  as  public  under  late  decisions.  An  act  extending  only  to  sheriffs  was  at  one  time 
held  to  be  a  private  act,  but  it  is  now  ruled  otherwise.  Lovell  v,  Plonier,  1.5  E&st.  320.  It  is 
not  essential  m  order  to  constitute  a  statute  a  public  act,  that  it  be  applicable  to  all  parts  of 
the  state.  It  is  sufficient  if  it  extend  to  all  persons  doing  or  omitting  to  do  an  act  within  the 
territorial  limits  described  therein.  Pierce  v.  Kimball,  9  Greenl.  54.  Thus,  an  act  regulating  the 
taking  of  fish  in  a  particular  river  in  a  certain  town  is  a  public  act.  Bumham  v.  "Webster,  5 
Mass.  268.  So  acts  for  the  establishment  of  towns  and  counties,  and  fixing  their  boundaries, 
and  for  the  erection  of  public  buildings  for  the  use  thereof,  and  for  public  highways  and 
fences,  are  public  acts.  Commonwealth  i'.  Springfield,  7  Mass.  9 ;  East  Hartford  r.  Hartford 
Bridge  Co.,  10  How.  511 ;  Mills  t?.  St.  Clair  Co.,  8  How.  569;  Gorham  v,  Springfield,  8  Shep. 
58 ;  Stf^phem^on  v.  Doe,  8  Blackf.  508 ;  Rex  v.  Paulding,  Sid.  209.  So  semhle  an  act  incorporating 
a  tumplKe  company,  where  it  contains  a  provision  that  the  road  in  a  certain  event  shall  revert  to 
the  people.  Jenkins  v.  Union  Turnpike  Co.,  1  Caiues'  Cas.  86.  So  the  act  incorporating  the 
United  States  Bank :  Rogers's  Case,  2  Greenl.  :M)3 ;  and  the  act  incorporating  the  Bank  of 
Mii^souri.  Douglass  v.  Bank  of  Mo.,  1  Mo.,  24.  So  it  seems  any  act  chartering  a  bank  is  to  be 
deemed  a  public  act.  Bank  of  Utica  v.  Smedes,  3  Cow.  662 ;  CVawfordv.  Planters  and  Merchants' 
Bank,  6  Ala.  289.  So  an  act,  otherwise  private7  if  it  contain  provisions  for  forfeitures  to  the 
Ktate,  or  for  the  punishment  of  public  offences.  Roger's  Case,  2  Greenl.  303 ;  Heridia  v,  Avres, 
12  Pick.  344.  So  a  private  act  which  is  recognized  by  a  subsequent  public  act  Rogers's  Ca^e, 
2  Greenl.  :J03.  So  an  act  otherwise  private  which  is  declared  therein  to  be  a  public  act.  Brook- 
ville  Ins.  Co.  v.  Records,  5  Blackf  170.  See  further,  Dawson  v.  Paver,  5  Hare,  434;  Cock  ». 
Gent,  12  M.  and  W.  234.    Fees  are  not  payable  in  America  on  private  bills. 

(14)  [This  division  is  generally  expressed  by  declaratory  statutes,  and  statutes  introductory  of 
A  new  law.  Remedial  statutes  are  generally  mentioned  in  contradistinction  to  penal  statutes. 
See  note  19,  p.  88.] 
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from  the  mistakes  and  unadvised  determinations  of  unlearned  (or  even  learned) 
Judges,  or  from  any  other  cause  whatsoever.  And  this  being  done,  either  by 
enlarging  the  common  law  where  it  was  too  narrow  and  circumscribed,  or  by 
r*87l  I'^'^^raining  it  *where  it  was  too  lax  and  luxuriant,  hath  occasioned 
*-  J  another  subordinate  division  of  remedial  acts  of  parliament  into  enlarging 
and  restraining  statutes.  To  instance  again  in  the  case  of  treason :  clipping 
the  current  coin  of  the  kingdom  was  an  offence  not  sufficiently  guarded  against 
by  the  common  law;  therefore  it  was  thought  expedient,  by  statute  5  Eliz.  c.  11, 
to  make  it  high  treason,  which  it  was  not  at  the  common  law  :  so  that  this  was 
an  enlarging  staiute.{\b)  At  common  law  also  spiritual  corporations  might  lease 
out  their  estates  for  any  term  of  years  till  prevented  by  the  statute  13  Eliz. 
before  mentioned :  this  was  therefore,  a  restraining  statute. 

Secondly,  the  rules  to  be  observed  with  regard  to  the  construction  of  statutes 
are  principally  these  which  follow. 

1.  There  are  three  points  to  be  considered  in  the  construction  of  all  remedial 
statutes ;  the  old  law,  the  mischief,  and  the  remedy :  that  is,  how  the  common 
law  stood  at  the  making  of  the  act ;  what  the  mischief  was,  for  which  the 
common  law  did  not  provide ;  and  what  remedy  the  parliament  hath  provided 
to  cure  this  mischief.  And  it  is  the  business  of  the  judges  so  to  construe  the 
act  as  to  suppress  the  mischief  and  advance  the  remedy.(e)  Let  us  instance 
again  in  the  same  restraining  st.atute  of  13  Eliz.  c.  10 :  By  the  common  law, 
ecclesiastical  coi'porations  mignt  let  as  long  leases  as  they  thought  proper:  the 
mischief  was,  that  they  let  long  aftd  unreasonable  leases,  to  the  impoverishment 
of  their  successors ;  the  remedy  applied  by  the  statute  was  by  making  void  all 
leases  by  ecclesiastical  bodies  for  longer  terms  tlian  three  lives,  or  twenty-one 
years.  Now  in  the  construction  of  this  statute,  it  is  held  that  leases,  though  for 
a  longer  term,  if  made  by  a  bishop,  are  not  void  during  the  bishop's  continuance 
in  his  see :  or,  if  made  by  a  dean  and  chapter,  they  are  not  void  during  the 
continuance  of  the  dean ;  for  the  act  was  made  for  the  benefit  and  protection 
of  the  successor.(  f)  The  mischief  is  therefore  sufficiently  suppressed  by  vacating 
pjuggl  them  after  the  determination  of  the  interest  of  the  *gran tors ;  but  the 
L  J  leases,  during  their  continuance,  being  not  within  the  mischief,  are  noi 
within  the  remedy. 

)2.  A  statute,  which  treats  of  things  or  persons  of  an  inferior  rank,  cannot  bi 
any  general  words  be  extended  to  those  of  a  superior.  So  a  statute,  treating  of 
"  deans,  prebendaries,  parsons,  yicars,  a?id  others  having  spiritual  promotion,'*  U 
held  not  to  extend  to  bishops,  though  they  have  spiritual  promotion,  deans  being 
ithe  highest  persons  named,  (16)  and  bishops  being  of  a  still  Irigher  OTder.{g) 
I  3.  Penal  statutes  must  be  construed  strictly.(17)  Thus  the  statute  1  Edw. 
VI,  c.  12,  having  enacted  that  those  who  are  convicted  of  stealing  horses  should 

(ej  8  Rep.  7  Co.  Utt  11.  42.  (/J  Co.  Litt.  45.       S  Rep.  60.       10  Rep  58.  (gj  2  Rep.  40. 

(15)  [This  Btatnte  against  clipping  the  coin  hardly  corresponds  with  the  general  notion  either 
of  a  remedial  or  an  emarging  statute.  In  ordinary  legal  language  remedial  statutes  are  contra- 
distinguished to  penal  statutes.  An  enlarging  or  an  enabling  statute  is  one  which  increases,  not 
restrams,  the  power  of  action,  as  the  32  Hen.  VIII,  c.  28,  which  gave  bishops  and  all  other  sole 
ecclesiastical  corporations,  except  parsons  and  vicars,  a  power  of  making  leases,  which  they 
did  not  possess  before,  is  always  called  an  enabling  statute.  The  13  Eliz.  c.  10,  which  after- 
wards limited  that  power,  is,  on  the  contrary,  styled  a  restraining  or  disabling  statute.  See  thk 
folly  explained    by  the  learned  commentator,  2  Book,  p.  319.] 

This  statute  is  since  repealed. 

(16)  See  to  the  same  point,  Hall  r.  Bvme,  1  Scam.  140 ;  Lyndon  v,  Stoudbridge,  2  H.  and  N.  51. 

(17)  See  United  States  v.  Wiltberger,  5  TVTieat.  76;  Melody  t7.  Reab,  4  Mass.  473;  Jones  v, 
Estis,  2  Johns.  379 ;  Sprague  v.  Birdsall,  2  Cow.  419 ;  Mvers  v.  Foster,  6  Cow.  567 ;  Hke  v, 
Jenkins,  12  N.  H.  255 ;  Daggett  v.  State,  4  Conn.  61 ;  Hall  v.  State,  20  Ohio,  7 ;  Cushing  v.  Dill,  2 
Scam.  461 ;  Chase  v,  N.  Y.  Central  R.  R.  Co.,  26  N.  Y.  523 ;  State  v.  Lovell,  23  Iowa,  304;  U.  S. 
V.  Athens  Armory  35  Ga.  344.  The  rule  that  penal  statutes  shall  be  construed  strictly,  means 
only  that  they  are  not  to  bo  so  extended,  beyond  the  legitimate  import  of  the  terms  used  thcreiu, 
as  to  embrace  cases  or  acts  not  clearly  described  by  such  words,  and  so  as  to  bring  them  within 
the  prohibition  or  penalty  of  such  statutes.    Rawsbu  v.  StatO)  19  Conn*  IK^ 
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not  have  the  benefit  of  clergy,  the  judges  conceived  that  this  did  not  extend 
to  him  that  should  steal  but  one  horse,  7x8)  and  therefore  procured  a  new  act 
for  that  purpose  in  the  following  year,  {h)  And,  to  come  nearer  our  own  times, 
by  the  statute  14  Geo.  II,  c,  6,  stealing  sheep,  or  other  cattle,  was  made  felony, 
without  benefit  of  clergy.  But  these  general  words,  "  or  other  cattle,"  being 
looked  upon  as  much  too  loose  to  create  a  capital  offence,  the  act  was  held  to 
extend  to  nothing  but  mere  sheep.  And  therefore,  in  the  next  sessions,  it  was 
found  necessary  to  make  another  statute,  15  Geo.  II,  c.  34,  extending  the  former 
to  bulls,  cows,  oxen,  steers,  bullocks,  heifers,  calVes  and  lambs,  by  name. 

4.  Statutes  against  frauds  (19)  are  to  be  liberally  and  beneficially  expounded. 
This  may  seem  a  contradiction  to  the  last  rule ;  most  statutes  against  frauds 
being  in  their  consequences  penal.  But  this  difference  is  here  to  be  taken: 
where  the  statute  acts  upon  the  offender,  and  infiicts  a  penalty,  as  the  pillory  or 
a  fine,  it  is  then  to  be  taken  strictly ;  but  when  the  statute  acts  upon  the  offence, 
by  setting  aside  the  fraudulent  transaction,  here  it  is  to  be  construed  liberally, 
tfpon  this  footing  the  statute  of  13  Eliz.  c.  6,  which  avoids  all  gifts  of  goods, 
&c,,  made  to  defraud  creditors  and  others,  vfdt&  *held  to  extend  oy  the  r*g9-i 
general  words  to  a  gift  made  to  defraud  the  queen  of  a  forfeiture,  (i)  ^      ^ 

5.  One  part  of  a  statute  must  be  so  construed  by  another,  that  the  whole  may  1 
([if  possible)  stand:  ut  res  fnagis  valeat,  quampereat,  (20)  As  if  land  be  vested 
in  the  king  and  his  heirs  by  act  of  parliament,  saving  the  right  of  A.,  and  A. 
has  at  that  time  a  lease  of  it  for  three  years :  .here  A.  shall  hold  it  for  his  term 
of  three  years,  and  afterwards  it  shall  go  to  the  king.  For  this  interpretation 
furnishes  matter  for  every  clause  of  the  statute  to  work  and  operate  upon.    But,  - 

6.  A  saving,  totally  repugnant  to  the  body  of  the  act,  is  void.  I^  therefore, ' 
an  act  of  parliament  vests  land  in  the  king  and  his  heirs,  saving  the  right  of  all 
persons  whatsoever;  or  vests  the  land  of  A.  in  the  king,  saving  the  right  of  A.; 
m  either  of  these  cases  the  saving  is  totally  repugnant  to  the  body  of  the 
statute,  and  (if  good)  would  render  the  statute  of  no  effect  or  operation ;  and 
therefore  the  saving  is  void,  and  the  land  vests  absolutely  in  the  king,  (i) 

(hj  2  and  3  Edw.  VI.  c.  88.    Bac.  Elem.  c.  12.  (i)  8  Rep.  62.  [k)  1  Rep.  47. 

(18  [Lord  Hale  thinks  that  the  scruple  of  the  judges  did  not  merely  depend  upon  the  words 
being  in  the  plural  number,  because  no  doubt  had  ever  occurred  respecting. former  statutes  in  the 
plural  number ;  as  for  instance,  it  was  enacted  by  the  32  Hen.  VIII,  c.  1,  that  no  person  con- 
victed of  burning  any  dwelling  houses  should  be  aidniittod  to  clergy.  But  the  reason  of  the  diffi- 
culty in  this  case  was,  because  the  statute  of  37  Hen.  VIII,  c.  d,  was  expressly  penned  in  the 
angiilar  number.  If  any  man  do  steal  any  horsOf  mare^  or  filly ;  and  then  this  statute,  thus  vary- 
ing the  number,  and  at  the  same  time  expressly  repealing  all  other  exclusions  of  clergy  introduced 
since  the  beginning  of  Hen.  VIII,  it  raised  a  doubt  whether  it  were  not  intended  by  the  legisla- 
ture to  restore  clergy  where  only  one  horse  was  stolen.    2  H.  P.  C.  365. 

It  has  since  been  (decided  that,  where  statutes  use  the  plural  number,  a  single  instance  will  be 
comprehended.  The  2  Geo.  II,  c.  25,  enacts,  that  it  shall  be  felony  to  steal  any  bank  notes ;  and 
it  has  been  determined,  that  the  offence  is  complete  by  stealing  one  bank  note.  Hassel's  Case, 
Leach,  CY  L.  1.] 

(19)  [These  are  generally  called  remedial  statutes ;  and  it  is  a  fundamental  rule  of  construc- 
tion that  penal  statutes  shall  be  construed  strictly,  and  tlio  remedial  statutes  shall  be  construed 
liberally.  It  was  one  of  Uie  laws  of  the  twelve  tables  of  Rome,  that  whenever  there  was  a 
questi(m  between  liberty  and  slaverv,  the  presumption  should  be  on  the  side  of  liberty.  This 
excellent  principle  our* law  has  adopted  m  the  construction  of  penal  statutes;  for  whenever 
any  ambiguity  arises  in  a  statute  introducing  a  new  penalty  or  punishment,  the  decision  shall 
be'  on  the  side  of  lenity  and  mercy ;  or  in  favor  ol  natural  right  and  liberty ;  or,  in  other 
words,  the  decision  shatf  bo  according  to  the  strict  letter  in  favor  of  the  subject.  -And  though 
the  judges  in  such  eases  may  frequently  raise  and  solve  difficulties  contrary  to  the  intention 
of  the  legislature,  yet  no  further  inconvenience  can  result,  than  that  the  law  remains  as  it  was 
before  the  statute.  And  it  is  more  consonant  to  principles  of  liberty  that  the  judge  should 
acquit  whom  the  legislator  intended  to  punish,  than  that  he  should  punish  whom  the  legislator 
intended  to  discharge  with  impunity.  But  remedial  statutes  must  be  construed  according  to  the 
spirit ;  for,  in  giving  relief  against  miud,  or  in  the  furtherance  and  extension  of  natural  right  and 
justice,  the  judge  may  safely  go  beyond  even  that  which  existed  in  the  minds  of  those  who 
framed  the  law.] 

(20)  Shrewsbury  r.  Boylston,  1  Pick.  105;  Opinion  of  Judges,  22  Pick.  571;  Atty.  General  v. 
Detroit  &,  Erie  Plank  Road  Co.,  2  Mich.  138;  Leversee  v,  Reynolds,  13  Iowa,  310;  People  v. 
Draper,  15  if.  Y.  63;^. 
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89  Laws  of  England.  [Intro. 

Ill    "^v  Where  the  common  law  and  the  statute  differ,  the  common  law  gives  place 

j||to  the  statute;  and  an  old  statute  gives  place  to  a  new  one,  (21)    And  this  upon 

l**a  general  principle  of  universal  law,  that  ^^  leges  pout eriores^priores  cant rarkis 

abrogant ;  **    (22)  consonant  to  which  it  was  laid  down  by  a  law  of  the  twelve 

tables  at  Eome,  that  "  quod  populus  postremum  jussit,  id  jus  ratum  esio'*     But 

this  is  to  be  understood,  only  when  the  latter  statute  is  couched  in  negative 

terms,  or  where  its  matter  is  so  clearly  repugnant,  that  it  necessarily  implies  a 

negative.    As  if  a  former  act  says,  that  a  juror  upon  such  a  trial  shall  have 

twenty  pounds  a  year;  and  a  new  statute  afterwards  enacts,  that  he  shall  have 

twenty  marks:  here  the  latter  statute,  though  it  does  not  express,  yet  necessarily 

implies  a  negative,  and  virtually  repeals  the  former.    For  if  twenty  marks  hie 

,    made  qualification  sufficient,  the  former  statute  which  requires  twenty  pounds 

r*90l  ^®  *^  *°  ®^^'  (^)  ®^*''  ^^  ^^^^  ^^  ^  merely  affirmative,  *and  the  sub- 
l-  J  stance  such  that  both  may  stand  together,  here  the  latter  does  not  repeal 
the  former,  but  they  shall  both  have  a  concurrent  efficacy.  If  by  a  former  law 
an  offence  be  indictable  at  the  quarter-sessions,  and  a  latter  law  makes  the  same 
offence  indictable  at  the  assizes;  here  the  jurisdiction  of  the  sessions  is  not 
taken  away,  but  both  have  a  concurrent  jurisdiction,  and  the  offender  may  be 
prosecuted  at  either:  unless  the  new  statute  subjoins  express  negative  words,  as, 

(that  the  offence  shall  be  indictable  at  the  assizes,  a7id  not  elsewl^re.  {m) 
8.  If  a  statute,  that  repeals  another,  is  itself  repealed  afterwaras,  the  first 
statute"  18  hereby  revived,  without.any  formal  words  for  thatpitrpose.  (23)  So 
when^the  statutes  of  26  and  35  Hen.  VlII,  declaring  the  king  to  be  the  supreme 
head  of  the  church,  were  repealed  by  a  statute  1  and  2  Philip  and  Mary,  and  this 
latter  statute  was  afterwards  repealed  by  an  act  of  1  Eliz.  there  needed  not  any 
express  words  of  revival  in  Queen  Elizabeth's  statute,  but  these  acts  of  King 
Henry  were  impliedly  and  virtually  revived,  (n) 

(2)  Jenk.  Cent.  8.  78  (m)  11  Bep.  6S  (n)  4  Inst  325. 

(21)  State  V,  Norton,  3  Zab.  33;  Moore's  Lessee  v,  Yance,  1  Ohio,  10;  State  v.  Hlskimmons,  2 

id.  440. 

Bnt  where  the  dow  statute  does  not  in  terms  repeal  the  old  law,  the  two  will  stand  together  so 
far  as  effect  can  be  given  to  both.  Repeals  by  implication  are  not  favored.  Naylor  v.  Field,  5 
Dntch.  2«7;  Bowon  r.  Lease,  5  Hill,  221 ;  State  i?.  Berry,  12  Iowa,  58;  Dodge  t;.  Gridley,  10  Ohio, 
177;  McCool ».  Smith,  1  Black,  459;  New  Orleans  ».  Southern  Bank,  15  La.  An.  89;  Wvman  t. 
CampbeU,  6  Port  219;  State  v.  Bishop,  41  Mo.  16;  Furman  v.  Nichols,  3  Ck)ld.  432;  Cbuley  v, 
Calhoun  Co.,  2  W.  Va.  416. 

A  statute  which  makes  an  innovation  on  the  established  principles  of  the  common  law  must  be 
strictly  construed.  McQueen  v.  Middletowu  Manuf.  Co.,  16  Johns,  7;  McClusky  v.  Cromwell,  11 
N.  r.  593;  Souter  v.  Sea  Witch,  1  Cal.  162;  Gilson  v,  Jenney,  15  Mass.  205;  Rue  v.  Alter,  5  Deuio, 
119;  AVilber  t?.  Crane,  13  Pick.  290;  Sibley  t;.  Smith,  2  Mich.  486;  Estorly's  Appeal,  54  Penn.  St 
192;  Beam  v,  Ervin,  3  Cold.  399. 

So  must  statutes  in  derogation  of  common  right.  Spragne  v.  Birdsall,  2  Cow.  419 ;  Bridgcwatcr 
Ac.  Plank  Rood  Co.  v.  Bobbins,  22  Barb.  662;  Wright  v.  Briggs,  2  Hill,  77;  Sharp  t?.  Spier,  4  Hill, 
76;  Smith  t;.  Spooner,  3  Pick.  229;  Scwell ».  Jones,  9  Pick.  412. 

So  must  statutes  granting  exclusive  privileges.  Cayuga  Bridge  C<».  v.  Magee,  6  Wend.  85; 
Mohawk  Bridge  Co.  v.  TJtica  and  S.  R.  R.  Co.,  6  Paige,  554;  Young  v.  McEenzie,  3  Kelly,  31. 

And  charters  of  incoiporation  are  to  be  construed  most  strongly  against  those  who  claim  rights 
under  them,  and  most  favorably  to  the  public.  Pennsylvania  R.  R.  Co.  v.  Canal  Commissioners, 
21  Penn.  St  22;  Commonwealth  v.  Pittsburgh  Ac.  R.  R.  Co.,  24  Penn.  St  159;  Chenango  Bridge 
Co.  V.  Binghamton  Bridge  Co.,  27  N.  Y.  93;  Bradley  v.  N.  Y.  and  N.  H.  R.  R.  Co.,  21  Conn.  30o; 
Camden  and  Amboy  R.  K.  Co.,  v.  Briggs,  2  N.  J.  623. 

(23)  Mr.  Tucker  remarks  of  this  maxim,  that  it  is  to  be  understood  as  relating  only  to  laws 
made  by  a  legislature  possessing  eoual  or  superior  powers  to  that  by  which  the  first  law  was 
made.  Thus  the  congress  of  the  United  States  may  alter,  amend,  repeal  or  annul  anv  of  its  own 
acts,  but  should  congress  attempt  to  pass  a  law  contrary  to  the  constitution  of  the  United  States, 
or  should  the  state  legislature  make  a  similar  attempt  against  it,  or  against  the  state  constitution, 
such  acts,  though  clothed  with  all  the  forms  of  law,  would  not  be  law,  nor  repeal  in  any  manner 
what  was  established  by  a  higher  authority,  to  wit,  that  of  the  people.  Yet  the  people,  whenever 
they  sec  lit,  may  make  any  alterations  in  the  constitution  which  they  may  deem  necessary  to  their 
happiness  and  the  prosperity  of  the  nation.  But  to  this  it  should  be  added  that  the  people,  in 
making  changes  in  the  cons^titution,  or  in  establishing  a  new  one,  must  obscrv^e  such  rules  as  they 
have  laid  down  to  govern  their  action  in  the  premises,  in  the  constitution  as  it  stands. 

(23.)  [The  Bishop's  Ca<e,  12  Rep.  7;  4  Inst  ;J25;  Tattle  v.  Greenwood,  3  Bing.  493;  Doe  v, 
Oolly,  9  B.  and  C.  344 ;  Phillips  r.  Hopwood,  10  B,  and  C.  39. 
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Sect.  3.]  Construction  of  Statutes.  90 

9.  Acts  of  parliment  derogatory  from  the  power  of  subsegnent  parliameBt^l/ 
bind  not.  So  the  statute  11  Hen.  VII,  c.  1,  idiich  directs  that  no  person  for|| 
assisting  a  king  de  facto  shall  be  attainted  of  treason  by  act  of  parliament  or 
otherwise,  is  held  to  be  good  only  as  to  common  prosecution  for  high  treason  ; 
but  will  not  restrain  or  clog  any  parliamentary  attainder,  (o)  Because  the  ^, 
legislature,  being  in  truth  the  sovereign  power,  is  always  of  equal,  always  of 
absolute  authority ;  it  acknowledges  no  superior  upon  earth  which  the  prior 
legislature  must  have  been,  if  its  ordinances  could  bind  a  subsequent  parlia- 
ment And  upon  the  same  principle  Cicero,  in  his  letters  to  Atticus,  treats  with 
a  proper  contempt  these  restraining  clauses,  which  endeavor  to  tie  up  the  hands 
of  succeeding  legislatures.  "When  you  repeal  the  *law  itself,  (says  he.)  r  :^g-.  -i 
you  at  the  same  time  repeal  the  prohibitory  clause,  which  guards  against ^  -* 
such  repeal."  (p)  (24) 

10.  Lastly,  acts  of  parliament  that  are  impossible  to  be  performed  are  of  no  / 
validity;  and  if  there  arise  out  of  them  collaterally  any  absurd  consequences,' 
manifestly  contradictory  to  common  reason,  they  are,  with  ivgard  to  those 
collateral  consequences,  void.  (25)     I  lay  down  the  rule  with  these  restrictions;! 
though  I  know  it  is  generally  laid  down  more  largely,  that^  acts  of  parliament  | 
contrary  to  reason  are  void.    But  if  the  parliament  will  positively  enact  a  thingi/ ' 
to  be  done  which  is  unreasonable,  I  know  of  no  power  in  the  ordinai-y  forms  of  Ij 
the  constitution  that  is  vested  with  authority  to  control  it;  and  the  examples"/ 
usually  alleged  in  support  of  this  sense  of  the  rule  do  none  of  them  prove,  that, 
where  the  main  object  of  a  statute  is  unreasonable,  the  judges  are  at  liberty  to  . 
reject  it;  for  that  were  to  set  the  judicial  power  above  that  of  the  legi Mature,  ij 
which  would  be  subversive  of  all  government.     But  where  some  collateral  * 
matter  arises  out  of  the  general  words,  and  happens  to  be  unreasonable ;  there 
the  judges  are  in  decency  to  conclude  that  this  consequence  was  not  foreseen  by 
the  parliament,  and  therefore  they  are  at  liberty  to  expound  the  statute  by 
equity,  and  only  quoad  hoc  disregard  it.    Thus  if  an  act  of  parliament  gives  a  man 
power  to  try  all  causes,  that  arise  within  his  manor  of  Dale ;  yet,  if  a  cause  should 
arise  in  which  he  himself  is  party,  the  act  is  construed  not  to  extend  to  that, 
because  it  is  unreasonable  that  any  man  should  determine  his  own  quarrel,  {a) 
But,  if  we  could  conceive  it  possible  for  the  parliament  to  enact,  that  he  should 
try  as  well  his  own  causes  as  those  of  other  persons,  there  is  no  court  that  has 
power  to  defeat  the  intent  of  the  legislature,  when  couched  in  such  evident  and 
express  words,  as  leave  no  doubt  whether  it  was  the  intent  of  the  legislature 
or  no.  (26) 

(o)  4  Infll.  43.        (0)  Cum  lex  abroaatur^  iUud  fysum  abrogaiur^  quo  nan  earn  abrogari  oparteat.  I.  3.  cp.23. 
iq)  8  Rep.  118^ 

See  also  Harrison  v.  Walker,  1  Kelly,  32;  Commonwealth  «.  Churchill,  2  Met.  118.  Bnt  now 
in  England  the  repeal  of  a  repealing  act  does  not  revive  the  act  befiire  repealed,  unless  words  bo 
inserted  reviving  it.  Stat.  13  and  14  Vie.  c.  21,  $  5.  There  are  similar  statntes  in  some  of  the 
American  states.    A  recent  act  of  Congress  is  to  the  same  effect  (July  14,  IS70.) 

(24)  A  legislature  cannot  adopt  irrepealable  legislation.  Bloomer  v.  Stollev,  5  McLean,  101 ; 
Kellogg  V.  Oshkosh,  14  Wis.  623;  Thorpe  v.  R.  <fe  B.  R.  R.  Co.  27  Vt.  149.  There  is  a  modifitiv 
tion  of  this  principle  in  the  case  of  those  statntes  which  are  in  the  nature  of  contract-*,  and  by 
which  the  state,  for  a  consideration  received,  grants  something  of  value,  as  for  instance  a  fran- 
chise, ox  an  exemption  from  taxation.  Such  ctrntracts  are  made  inviolable  by  the  constitution 
of  the  United  States.  Dartmouth  College  v,  "Woodward,  4  Wheat.  518 ;  Now  Jersey  v.  Wilson, 
7  Cranch.  164. 

(25)  [If  an  act  of  parliament  is  clearl;^  and  unequivocally  expressed,  with  all  deference  to  the 
learned  commentator,  I  conceive  it  is  neither  void  m  its  direct  nor  collateral  ctmsequenccs,  how- 
ever aWrd  and  unreasonable  they  may  appear.  If  the  expression  will  admit  of  doubt,  it  will 
not  then  be  presumed  that  the  construction  can  be  agreeable  to  the  intention  of  the  legislature, 
the  consequences  of  which  are  unreasonable;  but  where  the  signification  of  a  statute  is inanil't'st, 
no  authority  less  than  that  of  parliament  can  restrain  its  operation.] 

(26)  In  addition  to  those  stated  in  the  text,  it  may  be  important  to  mention  here  another  car- 
dinal rule  of  construction,  namely :  that  every  statute  is  to  be  constnied  to  operate  prosp'ctivc^ly 
onlv,  unless  its  terms  clearly  imply  a  legislative  intent  that  it  shall  have  retrospective  ciri-ct. 
Dash  V.  Vankleek,  7  Johns.  477 ;  Sayre  v.  Wisner,  8  Wend.  6()1 ;  State  r.  Atwood,  11  Wis.  4^^'^ ; 
Hastings  v.  Lane,  3  Shep.  134 ;  Brown  v.  Wilcox,  14  S.  and  M.  127 ;  I*rice  r.  Mott,  r)2  Penn.  St. 
315;  Allbyer  v.  State,  10  Ohio,  N.  S.  588  >  State  v.  Barbee,  3  Ind,  258;  Moon  v.  Durden,  2  Exch. 
%2:  BtaVe  r.  Auditor,  41  Mo.  25 ;  Finney  v.  Ackermaa,  21  Wis.  268. 
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91  Laws  of  England.  [Intro. 

These  are  the  several  grounds  of  the  laws  of  England ;  over  and  above  which, 
r*02l  ^^^^^'7  ^^  ^^^  frequently  called  in  to  *assist,  to  moderate  and  to  explain  them. 
L  ^'^J  \v  liat  equity  is,  and  how  impossible  in  its  very  essence  to  be  reduced  to 
stated  rules,  hath  been  shewn  in  the  preceding  section.  I  shall  therefore  only 
add,  that  (besides  the  liberality  of  sentiment  with  which  our  common  law  judges 
interpretactsof  parliament,  and  such  rules  of  the  unwritten  law  as  are  not  of  a 
positive  kind)  there  are  also  peculiar  courts  of  equity  established  for  the  benefit  of 
the  subject:  to  detect  latent  frauds  and  concealments,  which  the  process  of  the 
courts  of  law  is  not  adapted  to  reach ;  to  enforce  the  execution  of  sucli  matters  of 
trust  and  confidence,  as  are  binding  in  conscience,  though  not  cognizable  in  a 
court  of  law ;  to  deliver  from  such  dangers  as  are  owing  to  misfortune  or  oversight ; 
and  to  give  a  more  specific  relief,  and  more  adapted  to  the  circumstances  of  the 
case,  than  can  always  be  obtained  by  the  generality  of  the  rules  of  the  positive 
or  common  law.  This  is  the  business  of  our  courts  of  equity,  which  however 
are  only  conversant  in  matters  of  property.  For  the  freedom  of  our  constitution 
will  not  permit,  that  in  criminal  cases  a  power  should  be  lodged  in  any  judge, 
to  construe  the  law  otherwise  than  according  to  the  letter.  This  caution,  while 
it  admirably  protects  the  public  liberty,  Cim  never  bear  hard  upon  individuals. 
A  man  cannot  suffer  more  punishment  than  the  law  assigns,  but  he  may  suflfer 

f"  less.  The  laws  cannot  be  strained  by  partiality  to  inflict  a  penalty  beyond  what 
the  letter  will  warrant;  but,  in  cases  where  the  letter  induces  any  apparent 
hardship,  the  crown  has  the  power  to  pardon. 


.  SECTION  IV. 
OF  THE  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND. 


The  kingdom  of  England,  over  which  our  municipal  laws  have  jurisdiction, 
includes  not,  by  the  common  law,  either  Wales,  Scotland,  or  Ireland,  or  any 
other  part  of  the  king's  dominions,  except  the  territorv  of  England  only.  And 
yet  the  civil  laws  and  local  customs  of  this  territory  do  now  obtain,  in  part  or 
in  all,  Avith  more  or  less  restrictions,  in  these  and  many  other  adjacent  coun- 
tries; of  which  it  will  be  proper  first  to  tiike  a  review,  before  we  consider  the 
kingdom  of  England  itself,  the  original  and  proper  subject  of  these  laws. 

Wales  had  continued  independent  of  England,  uncoiKiuered  and  uncultivated, 
in  the  primitive  pastoral  state  which  Cmsar  and  Tacitus  ascribe  to  Britain 
in  general,  for  many  centuries;  even  from  the  time  of  the  hostile  invasions  of 
the  Saxons,  when  the  ancient  and  Christiau  inhabitants  of  the  island  retired  to 
those  natural  in  trench  m^nts,  for  protection  from  their  Pagan  visitants.  But 
when  these  invaders  themselves  were  converted  to  Christiamty,  and  settled  into 
regular  and  potent  gjvernments,  this  retreat  of  the  ancient  Britons  grew  every 
day  narrower;  they  were  overrun  by  little  and  little,  gradually  driven  from  one 
fastness  to  another,  and  by  repeated  losses  abridged  of  their  wild  independence. 
Very  early  in  our  history  we  find  their  princes  doing  homage  to  the  crown  of 
England;^  till  at  length  in  the  reis^n  of  Edward  the  First,  who  may  justly  be 
[♦nn  styled  the  conquerer  of  *  Wales,  the  line  of  their  ancient  princes  was 
L  '  J  abolished  and  the  King  of  England's  eldest  son  became,  as  a  matter  of 
course,  (I)  their  titular  prince ;  the  territory  of  Wales  being  then  entirely  re- 
annexed  (by  a  kind  of  feudal  resumption)  to  the  dominion  of  the  crown  of 
England;  (a)  or,  as  the  statute  (2)  of  Rhudland  (b)  expresses  it.  "  Terra  WalUiB 

(ol  Vangh.  400.  ( b )  10  Ehv.  I. 

(1)  [It  cannot  bo  said  that  the  kin«f'ri  c](lf>:^t  son  beeamo  princcjof  Wale>i  \\y  any  uecc-sary 
or  uatural  consoquonce ;  but,  for  the  oripn  and  eruution  of  hi<  title,  s(»(>  pajru  JJI.  ] 

(j)  [The  l«aniiMl  judgfl  has  made  a  mistake  in  referriuK  to  the  Hiatutii.  which  is  called  tluj 
statute  uf  Katlandi  in  the  10  Edw^  I^  which  does  not  ataU  relate  to  WaLo^.  But  tlie  statute  oi 
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cum  incolis  sin's,  priivs  regi  jure  feodali  suhjecta,  (of  which  homage  was  the 
sign)  jam  171  proprietatis  dominhim  toialiter  et  cum  integritate  conversa  est, 
et  coronm  re(jni  AnglicB  tanquam  pars  corporis  ejusd&in  annexa  et  unitay  By 
the  statute  also  of  Wales  (c)  very  material  alterations  were  made  in  divers  parts 
of  their  laws,  so  as  to  reduce  them  nearer  to  the  English  standard,  especially  in 
the  forms  of  their  judicial  proceedings:  but  thcv  still  retained  very  much  of 
their  original  polity;  particularly  their  nile  of  infieritance,  viz,  that  their  lands 
were  divided  equally  among  all  the  issue  male,  and  did  not  descend  to  the  eldest 
son  alone.  By  other  subsequent  statutes  their  provincial  immunities  were  still 
farther  abridged ;  but  the  finishing  stroke  to  their  independency  was  given  by 
the  statute  27  Hen.  VIII,  c.  26,  which  at  the  same  time^ave  the  utmost  advance- 
ment to  their  civil  prosperity,  by  admitting  them  to  a  thorough  communication 
of  laws  with  the  subjects  of  England.  Thus  Avere  this  brave  people  gradually 
conquered  into  the  enjoyment  of  true  liberty ;  being  insensibly  put  upon  the 
same  footing,  and  made  felloAV-citizens  with  their  conquerors.  A  generous 
method  of  triumph,  which  the  republic  of  Rome  practiced  with  great  success, 
till  she  reduced  all  Italy  to  her  obedience,  by  admitting  the  vanquished  states  to 
partake  of  the  Eoman  privileges. 

It  is  enacted  by  this  statute  27  Hen.  VIII,  1.  That  the  dominion  of  Wales 
shall  be  for  ever  "united  to  the  kingdom  of  England.  2.  That  all  Welshmen 
born  shall  have  the  same  liberties  as  other  the  king's  subjects.  3.  That  lands 
in  Wales  shall  be  inheritable  according  to  the  English  tenures  and  rules  of 
descent.  4.  That  the  laws  of  England,  and  no  other,  shall  *be  used  in  r*Q5*i 
Wales:  besides  many  other  regulations  of  the  police  of  this  princii)ality.'  L  J 
And  the  statute  34  and  35  lien.  VIII,  c.  2G,  confirms  the  same,  adds  farther 
regulations,  divides  it  into  twelve  shires,  and,  in  short,  reduces  it  into  the  same 
order  in  which  it  stands  at  this  day ;  differing  from  the  kingdom  of  England  in 
only  a  few  particulars,  and  those  too  of  the  nature  of  i)rivilege8,  (such  as  having 
courts  within  itself  independent  of  the  process  of  Westminster-hall,)  and  some 
other  immaterial  peculiarities,  hardly  more  than  are  to  be  found  in  many  coun- 
ties of  England  itself. 

The  kingdom  of  Scotland,  notwithstanding  the  union  of  the  crowns  on  the 
accession  of  their  King  James  VI,  to  that  of  England,  continued  an  entirely 
separate  and  distinct  kingdom  for  above  a  century  more,  though  an  union  had 
been  long  projected ;  which  was  judged  to  be  more  eiisy  to  be  done,  as  both 
kingdoms  were  anciently  under  the  same  government,  and  still  retained  a  very 
great  resemblance,  though  far  from  an  identity,  in  their  laws.  By  an  act  of 
parliament,  1  Jac.  I,  c.  1,  it  is  declared  that  these  two  mighty,  famous,  and 
ancient  kingdoms,  were  fonnerly  one.  And  Sir  Edward  Coke  observes,  {d)  how 
marvellous  a  conformity  there  was,  not  only  in  the  religion  and  language  of  the 
two  nations,  but  also  in  their  ancient  laws,  the  descent  of  the  crown,  their  par- 
liaments, their  titles  of  nobility,  their  officers  of  state  and  of  justice,  their  writs, 
their  customs,  and  even  the  language  of  their  laws.  Upon  which  account  he 
supposes  the  common  law  of  each  to  have  been  originalljr  the  same;  especially  as 
their  most  ancient  and  authentic  book,  called  regiam  majestateiriy  and  containing 
the  rules  of  their  ancient  common  law,  is  extremely  similar  to  that  of  Ghinvil, 
which  contains  the  principles  of  ours,  as  it  stood  in  the  reign  of  Henry  II.  And  the 

Coj  £d\r.  L  CdJ  i  Ins.  849. 

Rutland,  as  it  is  called  in  Vanghan,  p.  400,  is  the  same  as  the  Statutum  WalH<B.  Mr.  Barring- 
ton,  in  his  Observations  on  the  Ancient  Statutes,  p.  74,  tells  us,  that  the  Statutum  Wall'-e 
bears  date  apud  Rothelanuntf  what  is  now  called  Khuydland  in  Flintshire.  Though  Edward  says, 
that  terra  WaUicB  prius  rcgi  jure  feodali  suhjectay  yet  Mr.  BaiTington  assures  us,  that  the  feudal  law 
was  then  unknown  in  "Wales,  and  that  "  there  are  at  present  in  North  Wales,  and  it  is  bi^liovcd 
in  South  Wale!<,  no  copyhold  tenures,  and  scarcely  an  nistance  of  what  we  call  manorial  rights: 
but  the  property  is  entirely  free  and  allodial.  Edward,  however,  was  a  conqueror,  aiul  he  had  a 
right  to  make  use  of  his  o\m  words  in  the  preamble  to  his  law."  lb.  75.  See  also  Reeves'  Uis- 
tOT7  of  the  English  law,  11*  90.] 
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many  dirersities,  subsisting  between  the  two  laws  at  present,  may  be  well  enough 
accounted  for,  from  a  diversity  of  practice  in  two  large  and  niicommunicating 
jurisdictions,  and  from  the  acts  of  two  distinct  and  independent  parliaments, 
which  have  in  many  points  altered  and  abrogated  the  old  common  law  of  both 
kingdoms. 

r^Qg-i  *However,  Sir  Edward  Coke,  and  the  politicians  of  that  time,  con- 
l-  J  ceived  great  difficulties  in  carrying  on  the  projected  union;  but  these 
were  at  length  overcome,  and  the  great  work  was  happily  effected  in  1707,  6 
Anne;  when  twenty-five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations ;  the  purport  of  the  most  considerable  being  as  foUpws : 

1.  That  on  the  first  of  May,  1707,  and  for  ever  after,  the  kingdoms  of  England 
and  Scotland  shall  be  united  into  one  kingdom,  by  the  name  of  Great  Britain. 

2.  The  succession  to  the  monarchy  of  Great  Britain  shall  be  the  same  as  was 
before  settled  with  regard  to  that  of  England. 

3.  The  united  kingdom  shall  be  represented  bv  one  parliament 

4  There  shall  be  a  communication  of  all  rights  and  privileges  between  the 
subjects  of  both  kingdoms,  except  where  it  is  otherwise  agreed. 

9.  When  England  raises  2,000,000^.  by  a  land  tax,  Scotland  shall  raise  48,000?. 

16,  17.  The  standards  of  the  coin,  of  weights,  and  of  measures,  shall  be  reduced 
to  those  of  England,  throughout  the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise,  shall  be  the  same  in 
Scotland  as  in  England.  But  all  the  other  laws  of  Scotland  shall  remain  in 
force;  though  alterable  by  the  parliament  of  Great  Britain.  Yet  with  this 
caution :  that  laws  relating  to  public  policy  are  alterable  at  the  discretion  of  the 

Sarliament:  laws  relating  to  private  right  are  not  to  be  altered  but  for  the  evi- 
ent  utility  of  the  people  of  Scotland. 

r*97l  *'^'^'  Sixteen  peers  are  to  be  chosen  to  represent  the  peerage  of  Scotland 
l-      J  in  parliament,  and  forty-five  members  to  sit  in  the  house  of  commons. 

23.  The  sixteen  peers  of  Scotland  shall  have  all  privileges  of  parliament;  and 
all  peers  of  Scotland  shall  be  peers  of  Great  Britain,  and  rank  next  after  those 
of  the  same  degree  at  the  time  of  the  union,  and  shall  have  all  privileges  of  peers, 
except  sitting  in  the  house  of  lords,  and  voting  on  the  trial  of  a  peer.  (3) 


(3)  [Since  the  union,  the  folloTdng  ordera  have  been  made  in  the  house  of  lords  reRpecting 
the  peerage  of  Scotland.  Queon  Anne,  in  the  Bcventh  year  of  her  reign,  had  ciuated  James 
duke  of  Quecnsbur>',  duke  of  Dover,  with  remainder  in  tail  to  his  second  wn,  then  earl  of 
Solway,  in  Scotland ;  and  upon  the  UUt  of  January,  1708-9,  it  was  resolved  by  the  birds,  that 
a  peer  of  Scotland  claiming  to  sit  in  the  house  of  peers  by  virtue  of  a  patent  passed  under  the 
great  seal  of  Great  Britain,  and  who  now  sits  in  the  parliament  of  Great  Britain,  had  no  right 
to  vote  in  the  election  of  the  sixteen  peers  who  are  to  represent  the  peers  of  Scotland  in  par- 
liament. 

The  duke  of  Hamilton  having  been  created  duke  of  Brandon,  it  was  resolved  by  the  lonls  on 
the  '^Oth  of  December,  1711,  that  no  patcuit  of  honor  gmnted  to  any  peer  of  Great  Britain, 
who  was  a  peer  of  Sct)tland  at  the  time  of  the  union,  shcmld  entitle  him  to  sit  in  parliament. 
Notwithstanding  this  res*)luti(m  gave  great  offence  to  the  Scotch  peerage,  and  to  the  queen  and 
her  miuistrj',  yet  a  few  years  atlei-^\ards,  when  the  duke  of  Dover  died,  lea\ing  the  earl  of 
Solway,  the  next  in  remainder,  an  infant,  who,  up(m  his  coming  of  age,  petitioned  the  king  for 
a  writ  of  summons  as  duke  of  Dover;  the  question  wa.s  again  argut^d  on  the  l-^th  Decem- 
ber, 1719,  and  the  claim  a.s  before  disallowed.  See  the  argument,  1  P.  Wms.  f>82.  But  in 
178i,  the  duke  of  Hamilton  claimed  to  sit  as  duke  of  Brandon,  and  the  oue^titm  bjnng  refen-ed 
to  the  judges,  they  were  unanimously  of  opinion,  that  the  peer«5  of  Scotland  are  not  disabled 
from  receiving,  subsequently  to  the  union,  a  patent  of  peerage  t»f  Great  Britain,  with  all  the 
privileges  incident  thereU).  Upon  which  the  birds  certified  to  the  king,  that  the  writ  of  sum- 
mons ought  to  be  allowed  to  the  duke  of  Brandon,  who  now  enjovs  a  seat  as  a  British  pjer. 
(6th  June,  17S2.)  But  there  never  was  any  objection  to  an  English  puer's  taking  a  Scotch 
peerage  by  descent;  and  therefore,  before  the  lust  deeisicm,  when  it  was  wished  to  c<»nfer  an 
English  title  upim  a  m»blo  family  of  Scotland,  the  eldest  son  of  the  Scotih  p.'er  was  create  1, 
in  his  father's  life-time,  an  English  peer,  and  the  creati<m  was  not  affected  by  the  anneKari.):i 
by  inheritance  of  the  Scott-h  puerage.  On  the  13th  Febniary,  1787,  it  was  re  i»lveiU  that 
the  earl  of  Abercom  and  the  duke  of  ,Queensbury,  who  had  been  chosen  of  the  nu;nber  of  the 
sineen  peers  of  Scotland,  having  been  created  peers  of  Great  Britain,  there,by  ceaH'd  Ut  sit  iu 
that  house  as  representatives  of  the  peerage.  See  the  argument  in  Ann.  Reg.  for  1787,  p.  95. 
At  the  election  uccaaioned  by  the  last  ret>olutiun,  the  dukes  of  Queeusbary  and  Gurdun  had 
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These  ai*e  the  principal  of  the  twenty-five  articles  of  nnion,  which  are  ratified 
and  confirmed  by  statute  5  Ann.  c.  8,  in  which  statute  there  are  also  two  acts  of 
parliament  recited;  the  one  of  Scotland,  whereby  the  church  of  Scotland,  and 
also  the  four  universities  of  that  kingdom,  are  established  forever,  and  all  suc- 
ceeding sovereigns  arerto  take  an  oath  inviolably  to  maintain  the  same;  the 
other  of  England,  5  Ann.  c.  6,  whereby  the  acts  of  uniformity  of  13  Eliz.  and 
13  Car.  11,  (except  as  the  same  had  been  altered  by  parliament  at  that  time,) 
and  all  other  acts  then  in  force  for  the  preservation  of  the  church  of  England, 
are  declared  perpetual;  and  it  is  stipulated,  that  every  subsequent  kin^  and 
queen  shall  take  an  oath  inviolably  to  maintain  the  same  within  England,  Ire- 
land, Wales,  and  the  town  of  Berwick  upon  Tweed.  And  it  is  enacted,  that 
these  two  acts  "  shall  for  ever  be  observed  as  fundamental  and  essential  condi- 
tions of  the  union." 

Upon  these  articles  and  act  of  union,  it  is  to  be  observed,  1.  That  the  two 
kingdoms  are  now  so  inseparably  united,  that  nothing  can  ever  disunite  them 
aginn,  except  the  mutual  consent  of  both,  or  the  successful  resistance  of  either, 
upon  apprehending  an  infringement  of  those  points  which,  when  they  were  sep- 
arate and  independent  nations,  it  was  mutually  stipulated  should  be  "funda- 
mental and  essential  conditions  of  the  union."  (e)  2,  That  whatever  else  may 
be  deemed  "  fundamental  *and  essential  conditions,"  the  preservation  of  r*qQ-| 
the  two  churches  of  England  and  Scotland  in  the  same  state  that  thej  *-  J 
were  in  at  the  time  of  the  union,  and  the  maintenance  of  the  acts  of  unifoimity 
which  establish  our  common  prayer,  are  expressly  declared  so  to  be.  3.  That 
therefore  any  alteration  in  the  constitution  of  either  of  those  churches,  or  in 
the  liturgy  of  the  church  of  England,  (unless  with  the  consent  of  the  respective 
churches,  collectively  or  representatively  given,)  would  be  an  infringement 
of  these  "fundamental  and  essential  conditions,"  and  greatly  endanger  the 
union.  4.  That  the  municipal  laws  of  Scotland  are  ordained  to  be  still  observed 
in  that  part  of  the  island,  unless  altered  by  parliament ;  and  as  the  parliament 
lias  not  yet  thought  proper,  except  in  a  few  instances,  (4)  to  alter  them,  they 
still,  with  regard  to  the  particulars  unaltered,  continue  in  full  force.  Where- 
fore the  municipal  or  common  laws  of  England  are,  generally  speaking,  of  no 
force  or  validity  in  Scotland ;  (5)  and  of  consequence,  in  the  ensuing  Commen- 

(ej  It  may  justly  bedoubterl  whether  even  such  an  infnn^pment.  (thon;?h  a  manifest  bi-onch  of  good  faith, 
nnlui«a  'lou'j  upon  the  most  iiressins:  neccAAity)  wonld  of  itsoll'  dUadlve  the  nnion  ;  lor  the  bai-e  idea  of  a  State, 
without  a  power  sonieuhere  vested  to  alter  every  i»art  of  its  Imvs.  is  the  hei^'htof  pollii-'al  HbRjinlltv.  The 
truth  .seems  to  be,  thai  in  snch  an  incorporate  union  (which  is  well  distinguished  by  a  very  learned  prelate 
ti'om  H/eederate  alliance,  where  such  an  infringement  would  ccrtainlv  rescind  the  compact)  the  two  con* 
tracting  state?*  are  totiillv  anniliilate«l.  without  any  power  of  a  revival  ;  aiul  a  third  arises  from  their  con- 
lunclion.  in  wliich  all  the  rights  of  sovereijrnty,  ami  particularly  that  of  legislation,  must  of  necessity 
Te»idc.  See  Wa  burton's  Alliance,  195.  But  the  wanton  or  imprudent  exertion  of  this  right  would  probably 
raise  a  verv  alarming  ferment  in  the  minds  of  individuals  ;  and  therafore  it  is  hinted  above  that  such  an 
attempt  mf^ht  endanger  (though  by  no  means  destroy)  the  union. 


To  illustrate  this  matter  a  little  farther,  an  act  of  |>ar'lameiit  to  repeal  or  alter  the  act  of  uniformity  in  Eng- 
and,  or  to  establish  efuscopacy  in  Scotland,  would  doubtless  in  point  of  authority  be  snIUciently  valid  and 
bindin«<  ;  and  uotwitlistandingsnch  an  act,  the  union  would  continue  unbroken.  Nay,  each  of  tho8(>  measures 


might  be  safely  and  honorably  pursued.  If  rerspc'tlvely  aifreoable  to  the  sentiments  of  the  English  church, 
or  the  kirk  !n  'Scotland.  But  it  should  seem  neither  prudent,  nor  perhaps  CKmsistent  with  good  fhith.  to 
venture  upon  either  of  those  BU'\i9.  by  a  spontaneous  exertion  of  the  inherent  powers  of  t>arlianiont.  or  at 
the  instance  of  mere  individuals.  80  sacred  indeed  arc  the  laws  above  mentioned  (for  protecting  each 
church  and  the  English  liturgy)  esteenved,  that  in  the  regency  arts  both  of  1751  and  17({6  the  regents  are 
expi-esaly  disabled  iVom  assenting  to  the  repeal  or  alteration  o'f  either  these  or  the  act  of  settlement. 


piven  their  votes  a«  peers  of  Scotland,  contrary  to  the  resolution  of  1709,  in  consefjuence  of  which 
it  was  resolved,  18th  May,  1787,  that  a  copy  of  that  resolution  should  be  transmitted  to  the  lord 
reffitster  of  Scotland,  as  a  rule  for  his  future'  proceeding  in  cases  of  election. 

The  duke  of  Queensbury  and  marquis  of  Abercom  had  tendered  their  votes  at  the  last  general 
election,  and  their  votes  were  rejected ;  but  notwithstanding  the  former  resolutions,  on  2^  May, 
1793,  it  was  resolved,  that,  if  duly  tendered,  they  ought  to  have  been  counted.] 

There  were,  in  1861,  no  less  than  forty  Scottish  peers  sitting  in  the  house  of  lords  by  virtue 
of  British  peerages  created  in  their  favor  since  the  union  of  the  two  kingdoms.  May,  Const. 
Hist.  e.  5. 

(4)  [Acts  of  parliament  passed  since  the  union  extend  in  general  to  Scotland;  but  where  a 
statute  is  only  applicable  to  England,  and  where  Scotland  is  not  intended  to  be  included,  the 
bill  expressly  prondes  that  it  does  not  extend  to  Scotland.    See  3  Burr.  853.] 

(5)  LSee  the  case  of  the  King  v.  Oowle,  in  2  Burr.  834,  where  the  constitution  of  the  town  of 
Berwick  upon  Tweed,  and  indeed  the  prerogative  as  to  dominion  extra  Great  Britaii),  is  very 
elaborately  disoussod.] 
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taiics,  we  shall  have  very  little  occasion  to  mention,  any  further  than  sometimes 
by  way  of  illustration,  the  municipal  laws  of  that  part  of  the  united  kingdoms. 

The  town  of  Berwick  upon  Tweed  was  originally  part  of  the  kingdom  of 
r*99l  ^^^^*^*^^>  ^^^9  ^  such,  was  for  a  time  reduced  *by  Kins  Edward  I  into 
j-  -»  the  possession  of  the  crown  of  England :  and  duBing  sucn,  it«  subjection, 
it  received  from  that  prince  a  charter,  which  (after  its  subsequent  cession  by 
Edward  Balliol,  to  be  for  ever  r.nited  to  the  crown  and  realm  of  England,)  was 
confirmed  by  King  Edward  III,  with  some  additions;  particularly  that  it  should 
be  governed  by  the  laws  and  usages  which  it  enjoved  during  the  time  of  King 
Alexander,  that  is,  before  its  reduction  by  Edward  I.  Its  constitution  was  new 
modelled,  and  put  upon  an  English  footing,  by  a  charter  of  King  James  I :  and 
all  its  liberties,  franchises,  and  customs,  were  confirmed  in  parliament  by  the 
statutes  22  Edward  IV,  c.  8,  and  2  Jac.  I,  c.  28.  Though,  therefore,  it  hath 
some  local  pecularities,  derived  from  the  ancient  laws  of  Scotland,  (/)  yet  it  is 
clearly  part  of  the  realm  of  England,  being  represented  by  burgesses  in  the 
house  of  commons,  and  bound  by  all  acts  of  the  British  parliament,  whether 
specially  named  or  otherwise.  And  therefore  it  was,  perhaps  superfluously, 
declared,  by  statute  20  Geo.  II,  c.  42,  that,  where  England  only  is  mentioned  in 
any  act  of  parliament,  the  same,  notwithstanding,  hath  and  shall  be  deemed  to 
comprehend  the  dominion  of  Wales  and  town  of  Berwick  upon  Tweed.  And 
though  certain  of  the  king's  writs  or  processes  of  the  courts  of  Westminster 
do  not  usually  run  into  Berwick,  any  more  than  the  principality  of  Wales,  yet 
it  hath  been  solemnly  adjudged  {g)  that  all  prerogative  writs,  as  those  of  ?nan' 
damns,  prohibition,  habeas  corpus,  certiorariy  &c.,  may  issue  to  Berwick  as  well 
as  to  every  other  of  the  dominions  of  the  crown  of  England,  and  that  indict- 
ments and  other  local  matters  arising  in  the  town  of  Berwick  may  be  tried  by 
a  jury  of  the  county  of  Northumberland.  (6) 

As  to  Ireland,  that  is  still  a  distinct  kingdom,  though  a  dependent  Subordi- 
nate kingdom.  It  was  only  entitled  the  dominion  or  lordship  of  Ireland,  (h) 
and  the  king's  style  was  no  other  than  dominus  HibernicB,  lord  of  Ireland,  till 
the  thirty-third  year  of  King  Ilenry  the  Eighth,  when  he  assumed  (7)  the 
r*1001  **'^^^®  ^^  ^ing,  which  is  recognized  by  act  parliament  35  Hen.  VlII, 
L  -»  c.  3.  But,  as  Scotland  and  England  are  now  one  and  the  same  kingdom, 
and  yet  differ  in  their  municipal  laws,  so  England  and  Ireland  are,  on  the  other 
hand,  distinct  kingdoms,  and  yet  in  general  agree  in  their  laws.  The  inhabit- 
ants of  Ireland  are,  for  the  most  part,  descended  from  the^English,  who  planted 
it  iis  a  kind  of  colony,  after  the  conquest  of  it  by  King  Henry  the  Second;  and 
the  laws  of  England  were  then  received  and  sworn  to  by  the  J  rish  nation,  assem- 
bled at  the  council  of  Lismore.  (i)  And  as  Ireland,  thus  conquered,  planted, 
and  governed,  still  continues  in  a  state  of  dependence,  it  must  necessarily  con- 
form to,  and  be  obliged  by,  such  laws  as  the  superior  state  thinks  proper  to 
prescribe. 

At  the  time  of  this  conquest  the  Irish  were  governed  by  what  they  called  the 
Brehon  law,  so  styled  from  the  Irish  name  of  judges,  who  were  denominated 
Brehons.  {k)  But  king  John,  in  the  twelfth  year  of  his  reign,  went  into  Ire- 
land, and  earned  over  with  him  many  able  sages  of  the  law  ;  and  there,  by  his 
letters  patent,  in  right  of  the  dominion  of  conquest,  is  said  to  have  ordained 
and  established  that  Ireland  should  be  governed  by  the  laws  of  England :  {I) 
which  letters  patent  Sir  Edward  Coke  {ni)  apprehends  to  have  been  there  con- 

(f)  Hiilo,  niat  C.  L.  188.    1  SId.  382,  4fi2.    2  Show.  8<». 

r^r/;  Cm.  Jac,  5W.    2  Roll.  Abr.  292.    Stat.  11  Goo.  I.  c.  4.    Bnrr.  834.    (h)  Stat.  BibemUB,Ul\Qr\,ia, 
(i)  Pryn.  on  4  Inst.  249.  (k)  4  Innt.  a'M.    Edm.  Spensor's  State  of  Ireland,  p.  1513,  edit  Hughes. 

(I)  Vaiigh.  2U4.    2  Piyn.  Kec.  S5.    7  Kep.  23.  (m)  1  Inst.  141. 

(  ))  Since  these  commentaries  were  written,  a  number  of  acts  of  parliament  have  been  passed, 
inukin^  alterations  in  the  mode  of  administering  justice  in  Scotland,  but  it  is  not  deemed 
important  to  cnnmerate  them  hero. 

(7)  [The  title  of  king  was  conferred  upon  him  and  his  successors;  and  it  was  made  treason 
for  any  inbabitant  of  Ireland  to  deny  it,  bj  33  Hen.  YIII,  c.  1,  Irish  Stat] 
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firmed  in  parliament.  But  to  this  ordinance  many  of  the  Irish' were  averse  to 
conform,  and  still  stuck  to  their  Brehon  law :  so  that  both  Henry  the  Third  (n) 
and  Edward  the  First  (o)  were  obliged  to  renew  the  injunction  ;  and  at  length, 
in  a  parliament  holden  at  Kilkenny,  40  Edw.  Ill,  under  Lionel  duke  of  Clar- 
ence, the  then  lieutenant  of  Ireland,  the  Brehon  law  was  formally  abolished,  it 
being  unanimously  declared  to  be  indeed  no  law,  but  a  lewd  custom  crept  in  of 
later  times.  And  yet,  even  in  the  reign  of  Queen  Elizabeth,  the  *wild  [-♦iqi  -i 
natives  still  kept  and  preserved  their  Brehon  law,  which  is  described  (p)   ^  ^ 

to  have  been  "a  rule  of  right  unwritten,  but  delivered  by  tradition  from  one  to 
another,  in  which  oftentimes  there  appeared  great  shew  of  equity  in  detennin- 
jng  the  right  between  party  and  party,  but  in  many  things  repugnant  quite 
both  to  God's  laws  and  man's."  The  latter  part  of  this  character  is  alone 
ascribed  to  it,  by  the  laws  before  cited  of  Edward  the  First  and  his  ^"andson. 

But  as  Ireland  was  a  distinct  dominion,  and  had  parliaments  of  its  own,  it  is 
to  be  observed,  that  though  the  immemorial  customs,  or  common  law,  of  Eng- 
land were  made  the  rule  of  justice  in  Ireland  also,  yet  no  acts  of  the  English 
parliament,  since  the  twelfth  of  King  John,  extended  into  that  kingdom,  unless 
it  were  specially  named,  or  included  under  general  words,  such  as  "  within  any 
of  the  king's  dominions."  And  this  is  particularly  expressed,  and  the  reason 
given  in  the  year  books :  (7)  "  a  tax  granted  by  the  parliament  of  England  shall 
not  bind  those  of  Ireland,  because  they  are  not  summoned  to  our  parliament ;" 
and  again,  "  Ireland  hath  a  parliament  of  its  own,  and  maketh  and  altereth  laws; 
and  our  statutes  do  not  bind  them,  (S)  because  they  do  not  send  knights  to 
our  parliament,  but  their  persons  are  tlie  king's  subjects,  like  as  the  inhiibitants 
of  Calais,  Gascoigne,  and  Guienne,  while  they  continued  under  the  king's  sub- 
jection." The  oreiieral  run  of  laws,  enacted  by  the  superior  state,  are  supposed 
to  be  calculated  for  its  own  internal  government,  and  do  not  extend  to  its 
distant  dependent  countries,  which,  bearing  no  part  in  the  legislature,  are  not 
therefore  in  its  ordinary  and  daily  contemplation.  But,  when  the  sovereign 
legislative  power  sees  it  necessary  to  extend  its  care  to  any  of  its  subordinate 
dominions,  and  mentions  them  expressly  by  name,  or  includes  them  under 


which  enacted  such  laws  as  they  thought  proper,  (s)  But  an  ill  use  being  made 
of  this  liberty,  particularly  by  lord  Gormanstown,  deputy-lieutenant  in  the 
reign  of  Edward  IV,  (/)  a  set  of  st^itutes  were  then  enacted  m  the  10  Hen.  VII, 
(Sir  Edward  Poynings  being  then  lord  deputy,  whence  they  are  called  Poynings' 
laws)  one  of  which,  (u)  in  order  to  restrain  the  power  as  well  of  the  deputy  as 
the  Irish  parliament,  provides,  1.  That,  before  any  parliament  be  summoned  or 
holden,  the  chief  governor  and  council  of  Ireland  shall  certify  to  the  king, 
under  the  great  seal  of  Ireland,  the  considerations  and  causes  thereof,  and  the 
articles  of  the  acts  proposed  to  be  passed  tlierein.  2.  That  after  the  king,  in 
his  council  of  England,  shall  have  considered,  approved,  or  altered  the  said  acts 
or  any  of  them,  and  certified  them  back  under  the  great  seal  of  England ;  and 
shall  have  given  license  to  summon  and  hold  a  parliament,  then  the  same  shall 
be  summoned  and  held ;  and  therein  the  said  acts  so  certified,  and  no  other, 
shall  be  proposed,  received,  or  rejected,  (w)  But  as  this  precluded  any  law  from 
being  proposed,  but  such  as  were  pre-conceived  before  the  parliament  was  in 
baing,  which  occasioned  many  inconveniences  and  made  frequent  dissolutions 
necessary,  it  was  provided  by  the  statute  of  Philip  and  Mary,  before  cited,  that 

(n)  A.  li.  ao.    1  Ryra.  Fend.  412. 

(o)  j4.  H  h.—pro  eo  rruod  leaf*  quibus  utuniur  Hnhemici  Deo  rfeteaiahiles  extstunt,  et  amni  ,jftri  dUscnianU 
adexi  r/MiW  leqe*  centen  non  deiteunt ;-  nobis  et  conmio  noatro  aatix  videtnr  expctUewt,  eituiefnutenda^  aniceiiere 
Uyea  Atiglic,injL».        3  rrvn,  llec.  1218.        (p)  Kilin.  Spenser,  ibid.        («/)  20  Ifcii.  VI.  y.    2  life.  UI,  12. 

tn  Y.Arliook  i  lleii.  Vll,  3.  7.        llep.  22.    Calvin's  chso.  («)  Irish  stU.  II  Eliz.  st.  A.  c.  8. 

(ti  Iblii.       10  lieu.  VII,  c.  lA,         (tt)  Cap.  4.  exponn<lo<l  by  3  and  4  Ph.  and  M.  c.  4.  (fo)  4  Inst.  353. 

(8)  [Lord  Coke,  citing  this  in  Calvin's  case,  7  Co.,  22,  inserts  thia  parenthesis,  via.:  " (which 
is  to  be  und«rBtood  unless  specially  named.)''] 
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any  new  propositions  might  be  certified  to  England  in  the  usual  forms,  even 
al'ter  tlie  summons  and  during  the  session  of  parliament  By  this  means,  how- 
ever, there  was  nothing  left  to  the  parliament  in  Ireland  but  a  bare  negative  or 
power  of  rejecting,  not  of  proposing  or  altering,  any  law.  But  the  usage  now  is, 
that  bills  are  often  framed  in  either  house,  under  the  denomination,  of  "  heads 
for  a  bill  or  bills : "  and  in  that  shape  they  are  offered  to  the  consideration  of 
the  lord  lieutenant  and  privy  council,  who,  upon  such  parliamentary  intimation, 
or  otherwise  upon  the  application  of  private  persons,  receive  and  transmit  such 
r  ^e^^.o  1  *heads,  or  reject  them  without  any  transmission  to  England.  And  wi  th 
•-  J    regard  to  Poynings'  law  in  particular,  it  cannot  be  repealed  or  suspended, 

unless  the  bill  for  that  purpose,  before  it  be  certified  to  England,  be  approved  by 
both  the  houses,  (x) 

But  the  Irish  nation,  being  excluded  from  the  benefit  of  the  English  statutes, 
were  deprived  of  many  good  and  profitable  laws,  made  for  the  improvement  of 
the  common  law:  and  the. measure  of  justice  in  both  kingdoms  becoming 
thence  no  longer  uniform,  it  was  therefore  enacted  by  another  of  Poynings' 
laws,  (y)  that  all  acts  of  parliajnent  before  made  in  England  should  be  of  force 
within  the  realm  of  Ireland,  (z)  But,  by  the  same  rule,  that  no  laws  made  in 
England,  between  King  John's  time  ana  Poynings'  law,  were  then  binding  in 
Ireland,  it  follows  that  no  acts  of  the  English  parliament,  made  since  the  10 
Hen.  VII,  do  now  bind  the  people  of  Ireland,  unless  specially  named  or  included 
under  general  words,  {a)  And  on  the  other  hand  it  is  equally  clear,  that  where 
Ireland  is  particularly  named,  or  is  included  under  general  words,  they  are 
bound  by  such  acts  of  parliament.  For  this  follows  from  the  very  nature  and 
constitution  of  a  dependent  state :  dependence  being  very  little  else,  but  an 
obligation  to  conform  to  the  will  or  law  of  that  superior  person  or  state,  upon 
which  the  inferior  depends.  The  original  and  true  ground  of  this  superiority, 
in  the  present  case,  is  what  we  usually  call,  though  somewhat  improperly,  the 
right  of  conquest :  a  right  allowed  by  the  laws  of  nations,  if  not  by  that  of 
nature  ;  but  which  in  reason  and  civil  policy  can  mean  nothing  more,  than 
that,  in  order  to  put  an  end  to  hostilities,  a  compact  is  either  expressly  or 
tacitly  made  between  the  conqueror  and  the  conquered,  that  if  they  will 
acknowledge  the  victor  for  their  master,  he  will  treat  them  for  the  future  as 
subjects,  and  not  as  enemies,  (b) 

r*1041  *^^^  this  state  of  dependence  being  almost  forgotten  and  ready 
L  J   to  be  disputed  by  the  Irish  nation,  it  became  necessary  some  years  ago  to 

declare  how  that  matter  really  stood :  and  therefore  by  statute  6  Geo.  I,  c.  5,  it 
is  declared  that  the  kingdom  of  Ireland  ought  to  be  subordinate  to,  and  depend- 
ent upon,  the  imperial  crown  of  Great  Britain,  as  being  inseparably  united ' 
thereto ;  and  that  the  king's  majesty,  with  the  consent  of  the  lords  and  com- 
mons of  Great  Britain  in  parliament,  hath  power  to  make  laws  to  bind 
the  people  of  Ireland.  (9) 

Thus  we  see  how  extensively  the  laws  of  Ireland  communicate  with  those  of 
England :  and  indeed  such  communication  is  highly  necessary,  as  the  ultimate 
resort  from  the  courts  of  justice  in  Ireland  is,  as  m  Wales,  to  those  in  England ; 

{X)  IriAh  Btat.  11  Eliz.  st  3.  c.  38.  (y)  Cap.  23.  («)  4  Inst.  351.  (a)  12  Rep.  112. 

[b)  Puff.  L.  of  N.  viii,  6.  «. 

<0)  [Prynne,  in  his  learned  arj^mcnt,  has  enumerated  several  statutes  made  in  England 
from  the  time  of  King  John,  by  which  Ireland  was  bound.  3  St.  Tr.  343.  Tliat  was  an 
arorument  to  prove  that  Lord  Connor  Maguire,  Baron  of  Inneskillin  in  Ireland,  who  had  com- 
mitted treason  in  that  country,  by  being  a  princinal  contriver  and  instigator  of  the  Irish 
rebellion  and  m&ssacre  in  the  time  of  Car.  I,  and  who  had  been  brought  to  England  against 
his  will,  could  be  lawfully  tried  for  it  in  the  King's  Bench  at  "Westminster  by  a  Middlesex 
juiT.  and  be  ousted  of  his  trial  by  his  peers  in  Ireland,  by  force  of  the  statute  of  35  Hen. 
Viir,  c.  2. 

The  priwmer  having  pleaded  to  the  jurisdiction,  the  court,  after  hearing  this  argument, 
overruled  the  plea,  and  the  decision  was  ajiproved  of  by  ar  resolution  of  the  two  houses  of 
parliament,  and  Lord  Maguire  was  found  guilty,  and  was  afterwards  executed  at  Tyburn  as  a 
traitor.] 
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a  writ  of  error  (in  the  nature  of  an  appeal)  lying  from  the  King's  Bench  in 
Ireland  to  the  King's  Bench  in  England,  (c)  as  the  appeal  from  the  Chancery 
in  Ireland  lies  immediately  to  the  house  of  lords  here:  it  heing  expressly 
declared  by  the  same  statute,  6  Geo.  I,  c.  5,  that  the  peers  of  Ireland  have  no 
jurisdiction  to  affirm  or  reverse  any  judgments  or  decrees  whatsoever.  The  pro- 
priety, and  even  necessity,  in  all  inferior  dominions,  of  this  constitution,  "  that, 
though  justice  be  in  general  administered  by  cx)urts  of  their  own,  yet  that  the 
appeal  in  the  last  resort  ought  to  be  to  the  courts  of  the  superior  state,"  is  founded 
upon  these  two  reasons.  1.  Because  otherwise  the  law,  appointed  or  permitted 
to  such  inferior  dominion,  might  be  insensibly  changed  within  itself,  without 
#he  assent  of  the  superior.  2.  Because  otherwise  judgments  might  be  given  to 
•he  disadvantage  or  diminution  of  the  superiority;  or  to  make  the  depend- 
mce  to  be  only  of  the  person  of  the  king,  and  not  of  the  crown  of  England. 
id)  (10) 

(0)  This  was  law  In  the  time  of  Hon.  YIIL  as  appears  by  the  ancient  book,  entitled,  IHoerHiif  qf  Courtt, 
o,  Kme  le  roy.  (tf)  Vaugli.  402. 

(10)  [The  following  is  the  purport  of  the  eighth  ailicle  of  the  union  of  Great  Britain  and 
Ireland,  extracted  from  the  39  ana  40  Geo.  Ill,  c.  77. 

Art  I.  That  the  kingdom  of  Great  Britain  and  Ireland  shall,  on  the  first  dav  of  January, 
1801,  and  forever  after,  be  united  into  one  kingdom,  by  the  name  of  The  United  Kingdom  of 
Great  Britain  and  Ireland ;  and  that  the  royal  style  and  titles  of  the  imperial  crown,  and  the 
ensigns,  armorial  flags  and  banners,  shall  be  such  as  should  be  appointed  by  his  majesty's  royal 
proclamation. 

Art.  II.  That  the  succession  to  the  imperial  crown  shall  continue  settled  in  the  same  manner 
&3  the  succession  to  the  crown  of  Great  Britain  and  Ireland  stood  bef'^re  limited. 

Art.  III.  That  there  shall  be  one  parliament,  styled,  The  Parliament  of  the  United  Kingdom 
of  Great  Bptain  and  Ireland. 

Art  IV.  That  four  lords  spiritual  of  Ireland,  by-  rotation  of  sessions,  and  28  lords  temporal  of 
Ireland,  elected  for  life  by  tne  peers  of  Ireland,  shall  sit  in  the  house  of  lords ;  and  100  com- 
moners, two  for  each  county,  two  for  the  city  of  Dublin,  and  two  for  the  city  of  Cork,  one  for 
Trinity  OoUege,  and  one  for  each  of  the  31  most  considerable  cities  and  boroughs,  shall  be  the 
number  to  sit  in  the  house  of  commons  on  the  part  of  Ireland. 

That  auestions  respecting  the  rotation  or  election  of  the  spiritual  or  temporal  peers  shall  l^e 
decided  by  the  house  of  lords,  and  in  the  case  of  an  equality  of  votes  in  the  election  of  a  tem- 
noral  peer,  the  clerk  of  the  parliament  shall  determine  the  election  by  drawing  one  of  the  names 
m>m  a  glass. 

That  a  peer  of  Ireland,  not  elected  one  of  the  28,  may  sit  in  the  house  of  commons ;  but  whilst 
he  continues  a  member  of  the  house  of  commons,  he  shall  not  be  entitled  to  the  privilege  of  peer- 
age, nor  capable  of  being  elected  one  of  the  28,  nor  of  voting  at  such  election,  and  he  shall  be 
sued  and  indicted  for  any  oifence  as  a  commoner. 

That  as  often  as  three  of  the  peerages  of  Ireland,  existing  at  the  time  of  the  union,  shall 
become  extinct,  the  king  may  create  one  peer  of  Ireland ;  and  when  the  peers  of  Ireland  are 
reduced  to  100  by  extinction  or  otherwise,  exclusive  of  those  who  shall  hold  any  peerage  of 
Great  Britain  subsisting  at  the  time  of  the  union,  or  created  of  the  united  kingdom  siuce  the 
union,  the  king  may  then  create  one  peer  of  Ireland  for  every  peerage  that  becomes  extinct,  or 
as  often  as  any  one  of  them  is  createa  a  peer  of  the  united  kingdom,  so  that  the  king  may  always 
keep  up  the  number  of  100  Irish  peers,  over  and  above  those  who  have  an  hereditary  seat  in  the 
house  of  lords. 

That  questions  respecting  the  election  of  the  members  of  the  house  of  commons  returned 
for  Ireland,  shall  be  tried  in  the  same  manner,  as  questions  respecting  the  elections  for  places 
in  Great  Britain,  subject  to  such  particular  regulations  as  the  parliament  afterwards  shall  deem 
expedient. 

That  the  qualifications  by  property  of  the  representatives  in  Ireland,  shaU  be  the  same 
respectively  as  those  for  counties,  cities,  and  boroughs  in  England,  unless  some  other  provision 
be  afterwards  made. 

Until  an  act  shall  be  passed  in  the  parliament  of  the  united  kingdom,  providing  m  what  oases 
persons  holding  offices  and  places  of  profit  under  the  crown  of  Ireland  shall  be  incapable  of  sit- 
ting in  the  house  of  commons,  not  more  than  20  such  persons  shall  be  capable  of  sitting ;  and  if 
more  than  20  such  persons  shall  be  returned  f^om  Ireland,  then  the  seats  of  those  above  20  shall 
be  vacated,  who  have  last  accepted  their  offices  or  places. 

That  all  the  lords  of  parliament  on  the  part  of  Ir^and,  spiritual  and  temporal,  sitting  in 
the  house  of  lords,  shall  have  the  same  rights  and  privileges,  respectively  as  the  peers  of  Great 
Britain;  and  that  all  the  lords  spiritual  and  temporal  of  Ireland  shall  have  rank  and  prece- 
dency next  and  immediatelv  after  all  the  persons  holding  peerages  of  the  like  order  and 
degree  in  Great  Britain,  subsisting  at  the  time  of  the  union;  and  that  all  peerages  here- 
after created  of  Ireland,  or  of  the  united  kingdom,  of  the  same  degree,  shall  have  precedency 
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r  ^-.  Q-  -|  With  regard  to  the  other  adjacent  islands  which  are  subject  to  the 
l-  J   crown  of  Great  Britain,  some  of  them  (as  the  Isle  of  *Wight,  of  Portland, 

of  Thanet,  &c)  are  comprised  within  some  neighboring  county,  and  are  therefore 
to  be  looked  upon  as  annexed  to  the  mother  island,  and  part  of  the  kingdom  of 
England.  But  there  are  others  which  require  a  more  particular  consideration. 
And,  first,  the  Isle  of  Man  is  a  distinct  territory  from  England,  and  -is  not 
governed  by  our  laws :  neither  doth  any  act  of  parliament  extend  to  it,  unless 
it  be  particularly  named  therein;  and  then  an  act  of  parliament  is  binding 
there,  (e)  It  was  formerly  a  subordinate  feudatory  kingdom,  subject  to  the 
kings  of  Norway ;  then  to  King  John  and  Henry  III  of  England ;  afterward 
to  the  kings  of  Scotland ;  and  then  again  to  the  crown  of  England :  and  at  length 
we  find  King  Henry  IV  claiming  the  island  by  right  of  conquest,  and  disposing 
of  it  to  the  earl  of  Northumberland ;  upon  whose  attainder  it  was  granted  (by 
the  name  of  the  Lordship  of  Man)  to  Sir  John  de  Stanley  by  letters  patent,  7 
Henry  IV.  (f)  In  his  lineal  descendants  it  continued  for  eight  generations,  till 
the  death  of  Ferdinando,  earl  of  Derby,  A.  D.  1594 :  when  a  controversy  arose 
concerning  the  inheritance  thereof,  between  his  daughters  and  William  his 
surviving  brother :  upon  which,  aiid  a  doubt  that  was  started  concerning  the 
validity  of  the  original  patent,  (g)  the  island  was  seized  into  the  queen's  hands, 
and  afterwards  various  grants  were  made  of  it  by  King  James  the  Prst:  all 
which  being  expired  or  surrendered,  it  was  granted  afresh  in  7  Jac.  I,  to  William 
earl  of  Deroy,  and  the  heirs  of  his  body,  with  remainder  to.  his  heirs  general ; 
which  grant  was  the  next  year  confirmed  by  act  of  parliament,  with  a  restraint 
of  the  power  of  alienation  by  the  said  earl  and  his  issue  male.  On  the  death  of 
James,  earl  of  Derby,  A.  D.  1735,  the  male  line  of  Earl  William  failing,  the  duke 
of  AthoU  succeeded  to  the  island  as  heir  general  by  a  female  branch.  In  the 
mean  time,  though  the  title  of  king  had  been  long  disused,  the  earls  of  Derby, 

(e)  4  Inst  284.    2  And.  116.  (/)  Selden,  tit.  hon.  1.8.  {g)  Camden.  Ellz.  A.  D.  1594. 

according  to  the  dates  of  their  creations ;  and  that  all  the  peers  of  Ireland,  except  those  who  are 
members  of  the  house  of  commons,  shall  have  all  the  privileges  of  peers  as  fully  as  the  peers  of 
Great  Britain,  the  right  and  privilege  of  sitting  in  the  house  of  lords,  and  upon  the  trial  of  peers 
only  excepted. 

Art.  Y.  That  the  churches  of  England  and  Ireland  be  united  into  one  protestant  episcopal 
church,  to  be  colled  The  United  Church  of  England  and  Ireland ;  that  the  doctrine  and  worship 
shall  be  the  same ;  and  that  the  continuance  and  preservation  of  the  united  church  as  the  estab- 
lished church  of  England  and  Ireland,  shall  be  deemed  an  essential  and  fundamental  part  of  the 
union ;  and  that,  in  Uke  manner,  the  church  of  Scotland  shall  remain  the  same  as  is  now  estab- 
lished by  law,  and  by  the  acts  of  union  of  England  and  Scotland. 

Art.  vl.  The  subjects  of  Great  Britain  and  Ireland  shall  be  entitled  to  the  same  privileges  with 
regard  to  trade  and  navigation,  and  also  in  respect  of  all  treaties  with  foreign  powers. 

That  all  prohibitions  and  bounties  upon  the  importation  of  merchandise  from  one  country  to 
the  other  snail  cease. 

But  that  the  importation  of  certain  articles  therein  enumerated  shall  be  subject  to  such  ooun- 
tervailing  duties  as  are  specified  in  the  act. 

Art.  Yil.  The  sinking  funds,  and  the  interest  of  the  nati<mal  debt,  of  each  country,  shall  be 
defrayed  b^  each  separately.  And,  for  the  space  of  20  years  atler  the  union,  the  contribution  of 
Great  Britain  and  Ireland  towards  the  public  expenditure  in  each  year,  shall  be  in  the  proportion 
of  fifteen  to  two,  subject  to  future  regulations. 

Art.  Till.  All  the  laws  and  courts  of  each  kingdom  shall  remain  the  same  as  they  are  now 
established,  subject  to  such  alterations  by  the  united  parliament  as  circumstances  may  require ; 
but  that  all  writs  of  error  and  appeals  shall  be  decided  hy  the  house  of  lords  of  the  united  King- 
dom, except  appeals  from  the  court  of  admiralit^  in  Ireland,  which  shall  be  decided  by  a  court 
of  delegates  appointed  by  the  court  of  chancery  in  Ireland. 

The  statute  then  recites  an  act  passed  in  the  parliament  of  Ireland,  by  which  the  rotation  of 
the  four  spiritual  lords  for  each  session  is  fixed ;  and  it  also  dliects  the  time  and  mode  of  electing 
the  28  temporal  peers  for  life ;  and  it  provides  that  64  countj^  members,  two  for  each  county,  two 
for  the  city  of  Dublin,  two  for  the  city  of  Dork,  one  for  Trinity  College,  Dublin,  and  one  for  each 
of  31  cities  and  towns  which  are  there  specified,  which  are  the  only  places  in  Ireland  to  be  repre- 
sented in  future.  One  of  the  two  members  of  each  of  those  places  was  chosen  by  lot,  unless  the 
other  withdrew  his  name,  to  sit  in  the  first  parliament,  but  at  the  next  elections,  one  member 
only  will  be  returned.] 

The  number  of  Irish  members  of  the  house  of  commons  was  increased  by  the  addition  of  five, 
by  St  2  and  3  William  17,  o.  88,  §  11. 
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as  lords  of  Man,  had  maintained  a  sort  of  royal  authority  therein  ;  by  assenting 
or  *di8senting  to  laws,  and  exercising  an  appellate  jurisdiction.  Yet,  r  ^^q^  -i 
though  no  English  writ,  or  process  from  the  courts  of  Westminster,  was   ••  -* 

of  any  authority  in  Man,  an  appeal  lay  from  a  decree  of  the  lord  of  the  island 
to  the  king  of  Great  Britain  in  council,  (h)  But  the  distinct  jurisdiction  of 
this  little  subordinate  royalty  being  found  inconvenient  for  the  purposes  of  public 
justice,  and  for  the  revenue,  (it  aftbrding  a  commodious  asylum  for  debtors,  out- 
laws, and  smugglers,)  authority  was  given  to  the  treasuiy  by  statute  12,  Geo.  I, 
c.  28,  to  purchase  the  interest  of  the  then  proprietors  for  the  use  of  the  crown : 
which  purchase  was  at  length  completed  in  the  year  1765,  and  confirmed  by  stat- 
utes 5  Geo.  Ill,  c.  26  and  39,  whereby  the  whole  island  and  all  its  dependencies 
so  granted  as  aforesaid,  (except  the  landed  property  of  the  Atholl  family,  their 
manorial  rights  and  emoluments,  and  the  patronage  of  the  bishoprick  (i)  and 
other  ecclesiastical  benefices,)  are  unalienably  vested  in  the  crown,  and  subjected 
to  the  regulations  of  the  British  excise  and  customs. 

The  idands  of  Jersey,  Guernsey,  Sark,  Alderney,  and  their  appendages,  were 
parcel  of  the  duchy  of  Normandy,  and  were  united  to  the  crown  of  England  by 
the  first  princes  of  the  Norman  line.  They  are  governed  by  their  own  laws, 
which  are  for  the  most  part  the  ducal  customs  of  Normandy,  being  collected  in 
an  ancient  book  of  very  great  authority,  entitled  le  grand  Coustumier.  The 
king's  writ,  or  process  from  the  courts  of  Westminster,  is  there  of  no  force  ;  but 
his  commission  is.  (11)  Thev  are  not  bound  by  common  acts  of  our  parliaments, 
unless  particularly  named,  {k)  All  causes  are  originally  determied  by  their  own 
officers,  the  bailiffs  and  jurats  of  the  islands ;  but  an  appeal  lies  from  them  to 
the  king  and  council,  in  the  last  resort.  (12) 

Besides  these  adjacent  islands,  our  most  distant  plantations  in  America,  and 
elsewhere,  are  also  in  some  respects  subject  to  tlie  English  laws.  Planiations  or 
colonies,  in  distant  *countries,  are  either  such  where  the  lands  are  claimed  r  ^^^^r*  -i 
by  riffht  of  occupancy  only,  by  finding  them  desert  and  uncultivated,  and   L  J 

peopling  them  from  the  mother-country;  or  where,  when  already  cultivated, 
they  have  been  either  gained  by  conquest,  or  ceded  to  us  by  treaties.  And  both 
these  rights  are  founded  upon  the  law  of  nature,  or  at  least  upon  that  of  nations. 
But  there  is  a  difference  between  these  two  species  of  colonies,  with  respect  to 
the  laws  by  which  they  are  bound.  For  it  hath  been  held,  {I)  that  if  an  unin- 
habited country  be  discovered  and  planted  by  English  subjects,  all  the  English 
laws  then  in  being,  which  are  the  biiihright  of  every  subiect,  {m)  are  immedi- 
ately there  in  force.  (13)  But  this  must  be  understood  with  verv  many  and  very 
great  restrictions.  Such  colonists  carry  with  them  only  so  mucn  of  the  Englisn 
law  as  is  applicable  to  their  own  situation  and  the  condition  of  an  infant  colony ; 
such,  for  instance,  as  the  general  rules  of  inheritance,  and  of  protection  from 
personal  injuries.  The  artificial  refinements  and  distinctions  incident  to  the 
property  of  a  great  and  commercial  people,  the  laws  of  police  and  revenue,  (such 
especially  as  are  enforced  by  penalties,)  the  mode  of  maintenance  for  the  esttib- 
lished  clergy,  the  jurisdiction  of  spiritual  courts,  and  a  multitude  of  other  pro- 
visions, are  neither  necessary  nor  convenient  for  them,  and  therefore  arc.  not  in 

(*)  i  p.  Wms.  329. 

(i)  The  bishoprick  of  Man,  or  Sortor,  or  Sodorand  Man,  was  fonmerly  within  the  province  of  Canterbnry, 
bat  annexed  to  tlial  of  Vork.  by  statute  33  Hen.  VUI,  o.  31.  {k)  4  Inst.  286. 

(I)  Salk.  411,  (W6.  (m)  2  P.  Wms.  75. 


(11)  WTiat  are  called  prerogative  writs,  however,  from  the  Queen's  Bench,  run  to  these 
islands.  Koy  v.  Overton,  Sid.  386 ;  Wilson's  Case,  7  Q.  B.  984  ;  Brenan  and  Galen's  Case,  10  Q. 
B.  492. 

(1*2)  [Of  these  islands  the  crown  is  proprietaiy ;  bnt,  like  the  demesne  lands,  they  are  subject 
to  the  occasional  interference  of  parliament.  With  reference  to  these  islands,  the  exercise  ot  the 
executive  power  is  regulated  by  customs  and  known  laws :  the  people  themselves  have  no  voice, 
but  subject  to  these.] 

(13)  Regarding  the  extent  to  which  the  common  law  of  England  is  in  force  in  the  AmeiicaQ 
States  by  colonial  adoption,  see  note,  p.  63. 
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force.  (14)  What  shall  be  admitted  and  what  relected,  afc  what  times,  and  under 
what  restrictions,  must,  in  case  of  dispute,  be  aecided  in  the  first  instance  by 
their  own  provincial  judicature,  subject  to  the  revision  and  control  of  the  king 
in  council:  the  whole  of  their  constitution  being  also  liable  to  be  new-mOdelled 
and  reformed  by  the  general  superintending  power  of  the  legislature  in  the 
mother-country.  (15)  ^ut  in  conquered  or  ceded  countries,  that  have  already 
laws  of  their  own,  the  king  may  indeed  alter  and  change  those  laws;  (16)  but, 
till  he  does  actually  change  them,  the  ancient  laws  of  the  country  remain,  unless 
such  as  are  against  the  law  of  Ood,  as  in  the  case  of  an  infidel  country,  (n)  Our 
American  plantations  are  principally  of  this  latter  sort,  being  obtained  in  the 
last  century  either  by  right  of  conquest  and  driving  out  the  natives  (with  what 
r  ^rjQo  -I  natural  justice  I  shall  not  at  present  inquire),  *or  by  treaties.  (17)  And 
*■  J  therefore  the  common  law  of  England,  as  such,  has  no  allowance  or 
authority  there ;  they  being  no  part  of  the  mother-country,  but  distinct,  though 
dependent,  dominions.  They  are  subject,  however,  to  the  control  of  the  parlia- 
ment ;  though  (like  Ireland,  Man,  and  the  rest,)  not  bound  by  any  acts  of  pariia- 
ment,  unless  particularly  named. 

With  respect  to  their  interior  polity,  our  colonies  are  properly  of  three  sorts. 
1.  Provincial  establishments,  the  constitutions  of  which  depend  on  the  respect- 
ive commissions  issued  by  the  crown  to  the  governors,  and  the  instructions 
which  usually  accompany  those  commissions ;  under  the  authority  of  which, 
provincial  assemblies  are  constituted,  with  the  power  of  making  local  ordinances, 
not  repugnant  to  the  laws  of  England.  2.  Proprietary  governments,  granted 
out  by  the  crown  to  individuals,  in  the  nature  of  feudatory  principalities,  with 
all  the  inferior  regalities,  and  subordinate  powers  of  legislation,  which  formeriy 
belonged  to  the  owners  of  counties-palatine:  yet  still  with  these  express  con- 
ditions, that  the  ends  for  which  the  grant  was  made  be  substantially  pursued, 
and  that  nothing  be  attempted  which  may  derogate  from  the  sovereignty  of  the 
mother  country.  3.  Charter  governments,  in  the  nature  of  civil  corporations, 
with  the  power  of  making  bye-laws  for  their  own  interior  regulations,  not  con- 
trary to  the  laws  of  England ;  and  with  such  rights  and  authorities  as  are 
specially  given  them  in  their  several  charters  of  incorporation.  The  form  of 
government  in  most  of  them  is  borrowed  from  that  of  England.  They  have  a 
governor  named  by  the  king,  (or,  in  some  proprietary  colonies,  by  the  propri- 
etor,) who  is  his  representative  or  deputy.  They  have  courts  of  justice  of  their 
own,  from  whose  decisions  an  appeal  lies  to  the  king  and  council  here  in  Eng- 

(n)  7  Rep.  17,  Calvin's  case.    Sbow.  Pari.  C.  31. 

(14)  [A  Statute  passed  in  England  after  the  establishment  of  a  colony,  wiU  not  affect  it  unless 
it  be  particnlarlj  named ;  and  therefore  the  requisites  of  the  statute  against  firauds,  in  executing 
wiUs.  Ac,  have  no  in^uence  in  Barbadoes :  see  cases  collected  1  Chitty's  Com.  Law,  638;  so  the 
5  ana  6  Edw.  TI,  o.  16.  as  to  sale  of  otfices,  do  not  extend  to  Jamaica.     4  Mod.  ^!^.] 

(15)  The  reader  need  hardly  be  reminded  that  the  right  of  the  British  parliament  to  legislate 
generally  for  the  American  colonies  which  were  not  represented  therein,  was  not  admitted,  but 
was  resisted  by  force  of  arms,  and  the  resistance  ultimated  in  establishing  the  independence  of 
the  thirteen  united  States  of  America,,  which  was  acknowledged  by  Great  Britain  by  the  treaty 
of  Sept.  3,  1783. 

(16)  [See  an  elaborate  and  learned  argument  by  Lord  Mansfield,  to  nrove  the  king's  legislative 
authority  by  his  prerogative  alone  over  a  ceded  conc^uerod  country.    Cowp.  204.] 

What  the  king  may  or  may  not  do,  by  yirtue  of  his  prerogative,  with  reference  to  a  conquered 
or  ceded  country,  is  very  elaborately  dit»cussed  in  Chalmer's  Opinions,  169. 

(17)  The  practical  view  taken  of  the  American  plantations,  as  well  by  statesmen  as  by  the 
courts,  has  not  regarded  them  as  obtained  by  right  of  conquest  or  under  treaties,  but  as  ac- 
quired by  right  of  discovery.  The  continent  of  America  was  looked  upon  as  occupied  by  races 
of  savages,  whose  habits  of  life  rendered  them  incapable  of  any  such  occupation  and  use  of  the 
Boil  as^ould  exclude  the  possession  of  others ;  for  which  reason  the  land  was  considered  open 
to  be  appropriated  and  colonized  by  the  nation  of  the  first  discoverer.  That  European  nation 
first  discovering  a  country  and  setting  up  marks  of  possession  was  regarded  as  acquiring  the  ex- 
clusive right  as  against  all  others  to  colonize  and  settle  it,  and  to  extinguish  the  Indian  title 
therein ;  but  no  better  right  was  recognized  in  the  Indians  than  one  to  mere  occupancy,  while 
the  title  to  the  soil  itself  was  in  the  civilized  race.  See  Stoiy  on  Const,  $$  1^  to  157 ;  3  Kent, 
308 ;  Worcester  t;.  Georgia,  6  Pet  515. 
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land.  Their  general  assemblies,  whicli  are  their  house  of  commons,  together 
with  their  council  of  state,  being  their  upper  house,  with  the  concurrence  of  the 
king,  or  his  representative  the  governor,  make  laws  suited  to  tibeir  own  emer- 
gencies. But  it  is  particularly  declared  by  statute  7  and  8  W.  Ill,  c.  22,  that 
*all  laws,  bye-laws,  usages  and  customs,  which  shall  be  in  practice  in  anj  r4ii  ngi 
of  the  plantations,  repugnant  to  any  law,  made  or  to  be  made  in  this  ^  •' 
kingdom  relative  to  the  said  plantations,  shall  be  utterly  void  and  of  none  effect. 
And,  because  several  of  the  colonies  had  claimed  a  sole  and  exclusive  right  of 
imposing  taxes  upon  themselves,  the  statute  6  Geo.  Ill,  c.  12,  expressly  declares, 
that  all  nis  majesty's  colonies  and  plantations  in  America  have  been,  are,  and  / 
of  right  ought  to  be,  subordinate  to  and  dependent  upon  the  imperial  crown 
and  parliament  of  Great  Britain ;  who  have  full  power  and  authority  to  make 
laws  and  statutes  of  sufficient  validity  to  bind  the  colonies  and  people  of 
America,  subjects  of  the  crown  of  Great  Britain  in  all  cases  whatsoever.  And 
this  authority  has  been  since  very  forcibly  exemplified  and  carried  into  act,  by 
the  statute  7  Geo.  Ill,  c.  59,  for  suspending  the  legislation  of  New  York ;  and 
by  several  subsequent  statutes.(18) 

These  are  the  several  parts  of  the  dominions  of  the  crown  of  Great  Britain, 
in  which  the  municipal  laws  of  England  are  not  of  force  or  authority,  merely 
as  the  municipal  laws  of  England.  Most  of  them  have  probably  copied  the 
spirit  of  their  own  law  from  this  original ;  but  then  it  receives  its  obligation, 
and  authoritative  force,  from  being  the  law  of  the  country 

As  to  any  foreign  dominions  which  may  belong  to  the  person  of  the  king  by 
hereditary  descent,  by  purchase,  or  other  acquisition,  as  the  territory  of  Hanover, 
and  his  majesty's  other  property  in  Germany ;  as  these  do  not  in  any  wise  apper- 
tain to  the  crown  of  these  kingdoms,  they  are  entirely  unconnected  with  the 
laws  of  England,  and  do  not  communicate  with  this  nation  in  any  respect 
whatsoever.  The  English  legislature  had  wisely  remarked  the  inconveniences 
that  had  formerljr  resulted  from  dominions  on  the  continent  of  Europe;  from 
the  Norman  tenritory  which  William  the  Conqueror  brought  with  nim,  and 
held  in  conjunction  with  the  *English  throne ;  and  from  Anjou  and  its  r«i  jol 
appendages  which  fell  to  Henry  the  Second  by  hereditary  descent  *-  ^ 
They  hSi  seen  the  nation  engaged  for  near  four  hundred  years  together  in 
ruinous  wars  for  defence  of  these  foreign  dominions ;  till,  happily  for  this 
country,  they  were  lost  under  the  reign  of  Henry  the  Sixth.  They  observed 
that,  from  that  time,  the  maritime  interests  of  England  were  better  understood 
and  more  closely  pursued :  that,  in  consequence  of  this  attention,  the  nation, 
as  soon  as  she  had  rested  from  her  civil  wars,  began  at  this  period  to  flourish  all 
at  once ;  and  became  much  more  considerable  in  Europe,  than  when  her  princes 
were  possessed  of  a  larger  territory,  and  her  councils  distracted  by  foreign  inter- 
ests. This  experience,  and  these  considerations,  gave  birth  to  a  conditional 
clause  in  the  act(o)  of  settlement,  which  vested  the  crown  in  his  present 
majesty's  illustrious  house,  ^^that  in  case  the  crown  and  imperial  dignity  of 

fpjStaL  U  and  IS  Will,  m,  o.  S. 

(18)  [NotwithBtaading  the  eBtablishment  of  their  independenoe  by  the  Ameiioaii  States,  tho 
mother  oountiy  still  possesses  a  number  of  colonies  in  different  parts  of  the  globe,  to  which  the  rea- 
soning in  the  text  ma^  be  applied.  The  policy  of  the  country  has  for  some  time  been  to  introduce 
gradually  representative  free  government  unto  them  all,  retaining  in  the  crown,  nevertheless, 
tne  appointment  of  the  Chief  Executive  officers.  Where,  however,  the  Buropean  population  is 
smaUC  as  compared  to  the  native,  or  is  fluctuating  in  character,  it  is  sometimes  deemed  important 
that  the  home  government  should  retain  and  exercise  a  more  complete  controL  Todd,  ParL  Gov., 
vol.  2,  p.  519  et  seq. 

The  opinions  in  England  reffardlng  the  proper  treatment  of  Colonies  have  become  so  changed 
within  a  few  years,  t^t  it  is  doubtful  if  a  demand  for  independenoe  on  the  part  of  a  colony  of 
SQch  strength  and  resouroes,  as  to  be  able  to  make  it  with  any  reason  would  be  seriously  resisted  or 
objected  to. 

By  the  "  act  for  tiie  better  government  of  India,"  passed  Aug.  2, 1858,  all  the  territories  before 
under  the  government  of  the  Bast  India  Company  were  vested  in  the  queen,  and  all  its  powers 
are  to  be  exercised  in  her  name,  through  one  of  the  principal  secretaries  of  state. 
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this  realm  shall  hereafter  come  to  any  person  not  being  a  native  of  this  kingdom 
of  England,  this  nation  shall  not  be  obliged  to  engage  in  any  war  for  the  defence 
of  any  dominions  or  ten-itories  which  do  not  belong  to  the  crown  of  Engknd, 
without  consent  of  parliament." 

We  come  now  to  consider  the  kingdom  of  England  in  particular,  the  direct 
and  immediate  subject  of  those  laws,  concerning  which  we  are  to  treat  in  the 
ensuing  commentai-ies.  And  this  comprehends  not  only  Wales  and  Berwick, 
of  which  enough  has  been  already  said,  but  also  part  of  the  sea.  The  main  or 
high  seas  are  part  of  the  realm  of  England,  for  thereon  our  courts  of  admiralty 
have  jurisdiction,  as  will  be  shewn  hereafter;  but  they  are  not  subject  to  the 
common  taw.  (p)  This  main  sea  begius  at  the  low-water  mark.  But  between 
the  high-water  mark,  and  the  low-water  mark,  where  the  sea  ebbs  and  flows, 
the  common  law  and  the  admiralty  have  divisum  imperium,  an  alternate  juris- 
diction ;  one  upon  the  water,  when  it  is  full  sea;  the  other  upon  the  land,  when 


it  is  an  ebb.  (q) 

r*iin    *^'^ 

L        J  tical,  the  other  civil. 


*Tne  territory  of  England  is  liable  to  two  divisions;  the  one  ecclesias- 


1.  The  ecclesiastical  division  is  primarily,  into  two  provinces,  those  of  Canter- 
bury and  York.  A  province  is  the  circuit  of  an  archbishop's  jurisdiction. 
Each  province  contains  divers  dioceses,  or  sees  of  suffragan  bishops ;  whereof 
Canterbury  includes  twenty-one,  and  York  three:  besides  the  bishopric  of  the 
Isle  of  Man,  which  was  annexed  to  the  province  of  York  by  King  Henry  VIII. 
Every  diocese  is  divided  into  archdeaconries,  whereof  there  are  sixty  m  all ; 
each  archdeaconry  into  rural  deaneries,  which  are  the  circuit  of  the  archdeacon's 
and  rural  dean's  jurisdiction,  of  whom  hereafter ;  and  every  deanery  is  divided 
into  parishes,  (r) 

A  parish  is  that  circuit  of  ^ound  which  is  committed  to  the  charge  of  one 
parson,  or  vicar,  or  other  minister  having  cure  of  souls  therein.  These  districts 
are  computed  to  be  near  ten  thousand  in  number.  {$)  How  ancient  the  division 
of  parishes  is,  may  at  present  be  difficult  to  ascertain ;  for  it  seems  to  be  agreed 
on  all  hands,  that  in  the  early  ages  of  Christianity  in  this  island,  parishes  were 
unknown,  or  at  least  signified  tne  same  that  a  diocese  does  now.  There  was 
then  no  appropriation  of  ecclesiastical  dues  to  any  particular  church ;  but  every 
man  was  at  liberty  to  contribute  his  tithes  to  whatever  priest  or  church  he 
pleased,  provided  only  that  he  did  itjo  some;  or,  if  he  made  no  special  appoint- 
ment or  appropriation  thereof,  they  were  paid  into  the  hands  of  the  bishop, 
whose  duty  it  was  to  distribute  them  among  the  clergy,  and  for  other  pious 
purposes,  according  to  his  own  discretion,  (t) 

Mr.  Camden  (u)  says,  England  was  divided  into  parishes  by  Archbishop 
Honorius  about  the  year  630.  Sir  Henry  Hobart  (w)  lays  it  down,  that  parishes 
were  first  erected  by  the  council  of  Lateran,  which  was  held  A.  D.  1179.  Each 
r  *^^2  widely  differing  *from  the  other,  and  both  of  them  perhaps  from  the 
L  truth ;  which  will  probably  be  found  in  the  medium  between  the  two 

extremes.  For  Mr.  Selden  has  clearly  shewn,  (x)  that  the  clergy  lived  in  com- 
mon without  any  division  of  parishes,  long  after  the  time  mentioned  by  Camden. 
And  it  appears  by  the  Saxon  laws,  that  parishes  were  in  being  long  before  the 
date  of  that  council  of  Lateran,  to  which  they  are  ascribed  by  Hobart. 

We  find  the  distinction  of  parishes,  nay,  even  of  mother  churches,  so  early  as 
in  the  laws  of  King  Edgar,  about  the  year  970.  Before  that  time  the  consecra- 
tion of  tithes  was  in  general  arbitrary  ;  that  is,  every  man  paid  his  own  (as  was 
before  observed)  to  what  church  or  parish  he  pleased.  But  this  being  liable  to 
be  attended  with  either  fraud,  or  at  least  caprice,  in  the  persons  paying ;  and 
with  either  jealousies  or  mean  compliances  in  such  as  were  competitors  for 
receiving  them ;  it  was  now  ordered  by  the  law  of  King  Edgar,  (y)  that  "  den- 
tur  omnes  decimm  primarm  ecclesioB  ad  quam  parochia  pertinet"  However,  if 
any  thane,  or  great  lord,  had  a  church,  within  his  own  demesnes,  distinct  from 

ip)  Co.  Lttt.  260  (o)  Finch,  L.  78.  (r)  Co.  Litt.  94. 

(§)  G'xbaon's  BrUain  (0  ^eld.  of  Tith.  9.  4.    2Ini(L646.      He 

(w)  Hob  S98.  (X)  Of  athe^  o.  9.  (y)  Ibid,  e,  1. 


G'xbaon's  BrUain          (0  ^eld.  of  Tith.  9.  4.    2Ini(L646.      Hob.  206.  («)  In  bis  Srttannto. 

"    I  29-  -  
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the  mother-church,  in  the  nature  of  a  private  chapel;  then,  provided  such 
church  had  a  coemetery  or  consecrated  place  of  burial  belonging  to  it,  he  mi^ht 
allot  one  third  of  his  tithes  for  the  maintenance  of  the  officiating  minister ;  but 
if  it  had  no  coemetery,  the  thane  must  himself  have  maintained  nis  chaplain  by 
some  other  means ;  for  in  such  case  all  his  tithes  were  ordained  to  be  paid  to  the 
priinaricB  ecdesicB  or  mother  church,  (z) 

This  proves  that  the  kingdom  was  then  generallv  divided  into  parishes; 
which  division  happened  probably  not -all  at  once,  but  by  degrees.  For  it  seems 
pretty  clear  and  certain,  that  the  boundaries  of  parishes  were  originally  ascer- 
tained by  those  of  a  manor  or  manors :  since  it  very  seldom  happens  that  a 
manor  extends  itself  over  mere  parishes  than  one,  though  there  are  often  many 
manors  in  one  parish.  *The  lords,  as  Christianity  spread  itself,  began  to  r  ^^^o  i 
build  churches  upon  their  own  demesnes  or  wastes,  to  accommodate  their   *-  ' 

tenants  in  one  or  two  adjoining  lordships ;  and,  in  order  to  have  divine  service  reg- 
ularly performed  therein,  obliged  all  their  tenants  to  appropriate  their  tithes  to  the 
maintenance  of  the  one  officiating  minister,  instead  of  leaving  them  at  liberty 
to  distribute  them  among  the  clergy  of  the  diocese  in  general ;  and  this  tract  of 
land,  the  tithes  whereof  were  so  appropriated,  formed  a  distinct  parish.  Which 
will  well  enough  account  for  the  frequent  intermixture  of  parishes  one  with 
another.  For,  if  a  lord  had  a  parcel  of  land  detached  from  the  main  of  his 
estate,  but  not  sufficient  to  form  a  parish  of  itself,  it  was  natural  for  him  to 
endow  his  newly  erected  church  with  the  tithes  of  those  disjointed  lands; 
especially  if  no  church  was  then  built  in  any  lordship  adjoining  to  those  outly- 
ing parcels. 

Thus  parishes  were  gradually  formed,  and  parish  churches  endowed  with  the 
tithes  that  arose  within  the  circuit  assigned.  But  some  lands,  either  because 
they  were  in  the  hands  of  irreligious  and  careless  owners,  or  were  situate  in 
forests  and  desert  places,  or  for  other  now  unsearchable  reasons,  were  never  united 
to  any  parish,  and  therefore  continue  to  this  day  extra-parochial;  and  their 
tithes  are  now  by  immemorial  custom  payable  to  the  king  instead  of  the  bishop, 
in  trust  and  confidence  that  he  will  distribute  them  for  the  general  good  of  the 
church :  (a)  vet  extra  parochial  wastes  and  marsh-lands,  when  improved  and 
drained,  are  by  the  statute  17  Geo.  II,  c  37,  to  be  assessed  to  all  parochial  rates 
in  the  parish  next  adjoining.  And  thus  much  for  the  ecclesiastical  division  of 
this  kingdom. 

2.  The  civil  division  of  the  territory  of  England  is  into  counties,  of  those 
counties  into  hundreds,  of  those  hundreds  into  tithings  or  towns.  Which  division, 
as  it  now  stands,  seems  to  owe  its  original  to  King  Alferd,  (19)  who,  to  prevent 
*the  rapines  and  disorders  which  formerly  prevailed  in  the  realm,  insti-  r  ♦!  1 4  -i 
tuted  tithings,  so  called  from  the  Saxon,  because  ten  freeholders,  with  *-  J 
their  families,  composed  one.  These  all  dwell  together,  and  were  sureties  or  free 
pledges  to  the  king  for  the  good  behaviour  of  each  other ;  and,  if  any  offence 
was  committed  in  their  district,  they  were  bound  to  have  the  offender  forthcom- 
ing, {b)    And  therefore  anciently  no  man  was  suffei*ed  to  abide  in  England  above 

(«)  Ibid.  e.  2.    See  also  the  laws  ofKin^  Canute,  e.  U.  about  the  year  1030. 

(a)  2  Inst.  647.    2  Bep.  44.    Cro.  Elil.  512. 

(6)  FUt.  I.  47.  This  the  laws  of  King  Edward  the  Con  Pessor,  o.  20.  very  Justly  entitled,  *  *  summa  et  maxima 
gecuritas,  per  guam  omne»  ttatufirmiaHmo  s%uUneiKtur  f—qucB  hoc  modojlebai,  quod  tub  decennaUJM^ftunanB 
debebant  ease  univerHj  ^c." 

(19)  [Modem  researches  into  the  more  remote  periods  of  antiquity,  have  led  to  the  disco v- 
eiy^  that  the  learned  commentator  was  incorrect  in  ascribing  the  institution  of  these  civU 
divisions  of  the  kingdom  to  Alfred.  In  the  rei^n  of  Ina,  king  of  the  TVest  Saxons,  towards 
the  end  of  the  seventn  century,  the  tithing  and  shire  are  both  mentioned.  And  no  doubt  they 
were' brought  from  the  continent  by  some  of  the  first  Saxon  settlers  in  this  island;  for  the 
tithing,  hundred,  and  shire,  are  noticed  in  the  capitularies  of  the  Franks,  before  the  year  630, 
whence  it  is  reasonably  inferred,  they  were  known  in  France  at  least  two  centuries  before  the 
reign  of  Alfred.  It  may  therefore  be  concluded,  that,  among  the  people  of  this  country,  they 
were  part  of  those  general  customs  which  Alfred  collected,  arranged,  and  improved  mto  an 
uniform  system  of  jurisprudence.  See  Whi taker's  History  of  Mancnenter;  Montesquieu  Esprit 
des  Lois,  torn.  2,  p.  376;  Stuart's  Diss,  on  the  English  Constitution,  254;  and  Henry's  History 
of  Great  Britain.] 
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forty  days,  unless  he  were  enrolled  m  some  tithing  or  decennary,  (c)  One  of  the 
principal  inhabitants  of  the  tithing  is  annually  appointed  to  preside  over  the 
rest,  being  called  the  tithing-man,  the  headborough,  (words  which  speak  their 
own  etymology,)  and  in  some  countries  the  borsholder,  or  borough's-ealder,  being 
supposed  the  discreetest  man  in  the  borough,  town,  or  tithing,  (d) 

Ti things,  towns,  or  Tills,  are  of  the  same  signification  in  law;  and  are  said  to 
have  had,  each  of  them,  originally  a  church  and  celebration  of  divine  service, 
sacraments,  and  burials :  (e)  though  that  seems  to  be  rather  an  ecclesiastical, 
than  a  civil,  distinction.  The  word  town  or  vill  is,  indeed,  by  the  alteration  of 
times  and  language,  now  become  a  generical  term,  comprehending  under  it  the 
several  species  of  cities,  boroughs,  and  common  towns.  A  city  is  a  town  incor- 
porated, which  is  or  hath  been  the  see  of  a  bishop ;  and  though  the  bishopric  be 
dissolved,  as  at  Westminster,  yet  still  it  remaineth  a  city.  (/)  A  borough  is 
now  understood  to  be  a  town,  either  corporate  or  not,  that  sendeth  burgesses  to 
parliament.  M  Other  towns  there  are,  to  the  number.  Sir  Edward  Coke  says,  {k) 
of  8,803,  which  are  neither  cities  nor  boroughs;  some  of  which  have  the  privi- 
leges of  markets  and  others  not ;  but  both  are  equally  towns  in  law.  To  several 
r  *n  *>  1  ^^  these  towns  there  are  small  appendages  belonging,  called  *hamlets, 
I-  J    which  are  taken  notice  of  in  the  statute  of  Exeter,  (i)  which  makes  fre- 

quent mention  of  entire  vills,  demi-vills,  and  hamlets.  Entire  vills  Sir  Henry 
Spelman  (k)  conjectures  to  have  consisted  of  ten  freemen,  or  frank-pledges,  demi- 
vills  of  five,  and  hamlets  of  less  than  five.  These  little  collections  of  houses  are 
sometimes  under  the  same  administration  as  the  town  itself,  sometimes  governed 
by  separate  officers;  in  which  last  case  they  are,  to  some  pui-posesinlaw,  looked 
upon  as  distinct  townships.  These  towns,  as  was  before  hinted,  contained  each 
originally  but  one  parish,  and  one  tithing;  though  many  of  them  now,  by  the 
increase  of  inhabitants,  are  divided  into  several  parishes  and  tithings ;  and  some- 
times, where  there  is  but  one  parish,  there  are  two  or  more  vills  or  tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing,  so  ten  tithings  com- 
posed a  superior  division,  called  a  hundi*ed,  as  consisting  often  times  ten  families. 
The  hundred  is  governed  by  an  high  constable,  or  bailiff^,  and  formerly  there  was 
regularly  held  in  it  the  hundred  court  for  the  trial  of  causes,  though  now  fallen 
into  disuse.  In  some  of  the  more  northern  counties  these  hundreds  are  called 
wapentakes.  (Z) 

The  subdivision  of  hundreds  into  tithings  seems  to  be  most  peculiarly  the 
invention  of  Alfred :  the  institution  of  hundreds  themselves  he  rather  introduced 
than  invented;  for  they  seem  to  have  obtained  in  Denmark  (m)  and  we  find 
that  in  France  a  regulation  of  this  sort  was  made  above  two  hundred  years  before, 
set  on  foot  by  Cloth arius  and  Childebert,  with  a  view  of  obliging  each  district 
to  answer  for  the  robberies  committed  in  its  own  division.  These  divisions  were, 
in  that  country,  as  well  military  as  civil,  and  each  contained  a  hundred  freemen, 
who  were  subject  to  an  officer  called  the  centenarius,  a  number  of  which  cente- 
narii  were  themselves  subject  to  a  superior  officer  called  the  count  or  comes,  (n) 
r  ^t^^g  1  And  *indeed  something  like  this  institution  of  hundreds  may  be  traced 
L  J    back  as  far  as  the  ancient  Germans,  from  whom  were  derived  both  the 

Franks,  who  became  masters  of  Gaul,  and  the  Saxons,  who  settled  in  England : 
for  both  the  thing  and  the  name,  as  a  territorial  assemblage  of  persons,  from 
which  afterwards  the  territory  itself  might  probably  receive  its  denomination, 
were  well  known  to  that  warlike  people.  "  Centeni  ex  singulis  pagU  suntyidque 
ipsum  inter  sues  vocantur ;  et  qiim  primo  numertis  fuit,jam  nonien  et  honor 
est"  (o) 

An  indefinite  number  of  these  hundreds  make  up  a  county  or  shire.  Shire  is 
a  Saxon  word  signifying  a  division ;  but  a  county,  coniiiatus,  is  plainly  derived 
from  comes,  the  count  of  the  Franks;  that  is,  the  earl,  or  alderman  (as  the  Sax- 
ons called  him)  of  the  shire,  to  whom  the  government  of  it  was  intrusted.  This 
he  usually  exercised  by  his  deputy,  still  called  in  Latin  vice-comeSy  and  in  English 

(c)  Mirr.  c.  1.  (  3.  [d)  Finch,  L.  8.  (e)  1  Inst.  115.  (/)  Co.  Litt.  100.  [a]  Litt.  j  164. 

{k)  1  Inst.  116.  (t)  14  E4w.  I.  {Jt)  Gio88.  874.  {t)  Se]d.  in  Fortesc.  c.  24. 

(m)  Stild.  tit.  of  honour,  2,  5,  3.  (i^  Moutosq.  bp.  L.  90«  17.  (oj  Tacit.  Ue  morib.  German,  6. 
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the  sherifT,  sbrievey  or  shire-reeye,  si^ifying  the  officer  of  the  shire,  upon  whom, 
by  process  of  time,  the  civil  administration  of  it  is  now  totally  devolved.  In 
some  counties  there  is  an  intermediate  division  between  the  shire  and  the  hun- 
dreds, as  lathes  in  Kent,  and  rapes  in  Sussex,  each  of  them  containing  about 
three  or  four  hundreds  apiece.  These  had  formerly  their  lathe-reeves,  and  rape- 
reeves,  acting  in  subordination  to  the  shire-reeve.  Where  a  county  is  divided 
into  three  of  these  intermediate  Jurisdictions,  they  are  called  tri things,  (p)  which 
were  anciently  governed  by  a  tnthing-reeve.  These  trithings  still  subsist  in  the 
lar^e  county  of  York,  where,  by  an  easy  corruption,  they  are  denominated 
ridings;  the  north,  the  east,  and  the  west  riding.  The  number  of  counties  in 
England  and  Wales  have  been  different  at  different  times ;  at  present  they  are 
forty  in  England,  and  twelve  in  Wales. 

Three  of  these  counties,  Chester,  Durham,  and  Lancaster,  are  called  counties 
palatine.  The  two  former  are  such  by  prescription,  or  immemorial  custom,  or 
at  least  as  old  as  *the  Korman  conquest :  (q)  the  latter  was  created  by  r*  1 1  n*  i 
King  Edward  III,  in  fovour  of  Henry  Plantagenet,  first  earl  and  then  "■  -» 
duke  of  Lancaster ;  (r)  whose  heiress  being  married  to  John  of  Gaunt,  the  king's 
son,  the  franchise  was  ffreatly  enlarged  and  confirmed  in  parliament,  (s)  to 
honour  John  of  Gaunt  himself,  whom,  on  the  death  of  his  father-in-law,  the 
king  had  also  created  duke  of  Lancaster,  (t)  Counties  palatine  are  so  called  a 
palaiiOy  because  the  owners  thereof,  the  earl  of  Chester,  the  bishop  of  Durham, 
and  the  duke  of  Lancaster,  had  in  those  counties  jura  regalia,  as  fully  as  the 
king  hath  in  his  palace ;  regalem  potestatem  in  omnibus,  as  Bracton  expresses 
it  (u)  They  might  pardon  treasons,  murders,  and  felonies ;  they  appointed  all 
judges  and  justices  of  the  peace ;  all  writs  and  indictments  ran  m  their  names, 
as  in  other  counties  in  the  king's ;  and  all  offences  we;re  said  to  be  done  against 
their  peace,  and  not,  as  in  other  places,  contra  jfocem  domini  regis,  (w)  And 
indeed  by  the  ancient  law,  in  all  peculiar  jurisdictions,  offences  were  said  to  be 
done  against  his  peace  in  whose  court  they  were  tried:  in  a  court-leet,  contra 
pacem  domini;  in  the  court  of  a  corporation,  contra pacem  ballivorumj  in  the 
sheriff's  court  or  toum,  contra  pacem  vice-comitis.  (x)  These  palatine  privileges 
(so  similar  to  the  regal  independent  jurisdictions  usurped  by  the  great  barons 
on  the  continent,  during  the  we^k  and  infant  state  of  the  first  feudal  kingdoms 
in  Europe),  (y)  were,  in  all  probability,  originally  granted  to  the  counties  of 
Chester  and  Durham,  because  they  bordered  upon  inimical  countries,  Wales  and 
Scotland,  in  order  that  the  inhabitants,  having  justice  administered  at  home, 
might  not  be  obliged  to  go  out  of  the  country,  and  leave  it  open  to  the  enemy's 
incursions;  and  that  the  owners,  being  encouraged  b]j^  so  large  an  authority, 
might  be  the  more  watchful  in  its  defence.  And  upon  this  account  also  there  were 
formerly  two  other  counties  palatine,  *Pembrokeshire  and  Hexamshire,  r  ^^^^g  -. 
the  latter  now  united  with  iJorthumberland ;  but  these  were  abolished,  *-  -» 
by  parliament,  the  former  in  27  Hen.  VIII,  the  latter  in  14  Eliz.  And  in  27 
Hen.  VIII,  likewise,  the  powers  before  mentioned  of  owners  of  counties  palatine 
were  abridged;  the  reason  for  their  continuance  in  a  manner  ceasing ;  though 
still  all  writs  are  witnessed  in  their  names,  and  all  forfeitures  for  treason  by  the 
common  law  accrue  to  them,  {z) 

Of  these  three,  the  county  of  Durham  is  now  the  only  one  remaining  in  the 
hands  of  a  subject ;  for  the  earldom  of  Chester,  as  Camden  testifies,  was  united 
to  the  crown  by  Henry  III,  and  has  ever  since  given  title  to  the  king's  eldest 
son.  And  the  county  palatine,  or  duchy,  of  Lancaster,  was  the  property  of 
Henry  Bolingbroke,  the  son  of  John  of  Gaunt,  at  the  time  when  he  wrested 
the  crown  from  King  Richard  II,  and  assumed  the  title  of  King  Henry  IV.  But 
he  was  too  prudent  to  suffer  this  to  be  united  to  the  crown,  lest,  if  he.  lost  one, 
he  should  lose  the  other  also:  for,  as  Plowden  {a)  and  Sir  Edward* Coke  {b) 

(p)  L,  L.  Edw,  e.  84.  (q)  Seld.  tit.  hon.  3,  S,  6. 

(r)  Pat.  25  Edw.  III.  p.  1,  m.  18.    Seld  ibid.    Sandfnrd*8  Gen.  Hist.  113. 

{9)  Cart,  36  £dw.  Ill,  n.  9  (tj  Pat.  61  Edw.  III.  m.  33.  Plowd.  215.    7  Rymi  188.    4  Inat.  204. 

(u)  I.  3.  c.  84.  J  4.  fw)  4  Inst.  204.  fxj  Seld.  in  ffena.  Magn.  c.  2. 

(yj  Robertson,  Clis.  V,  i.  60.  (9)  4  Inst  205.  (a)  215.  (hj  4  Inst.  20S. 
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observe,  **he  knew  he  had  the  duchy  of  Lancaster  by  sure  and  indefeasible  title, 
but  that  his  title  to  the  crown  was  not  so  assured ;  for  that  after  the  decease  of 
Richard  II,  the  right  of  the  crown  was  in  the  heir  of  Lionel,  duke  of  Clarence, 
second  son  of  Edward  III ;  John  of  Gaunt,  father  to  this  Henry  IV,  being  but 
the  fourth  son."  And  therefore  he  procured  an  act  of  parliament,  in  the  first 
year  of  his  reign,  ordaining  that  the  duchy  of  Lancaster,  and  all  other  his 
nereditary  estates,  with  all  their  royalties  and  franchises,  should  remain  to  him 
and  his  heirs  for  ever;  and  should  remain,  descend,  be  administered,  and  gov- 
erned, in  like  manner  as  if  he  never  had  attained  the  regal  dignity ;  and  thus 
they  descended  to  his  son  and  grandson,  Henry  V  and  Henry  Vl,  many  new 
territories  and  privileges  being  annexed  to  the  duchy  by  the  former,  (c)  Henry 
VI  being  attainted  m  1  Edw.  IV,  this  duchv  was  declared  in  parliament 
r  *n  0 1  *^  hsLve  become  forfeited  to  the  crown,  (d)  and  at  the  same  time  an  act 
L  J   was  made  to  incorporate  the  duchy  of  Lancaster,  to  continue  the  county 

palatine,  (which  might  otherwise  have  determined  by  the  attainder,)  (e)  and  to 
make  the  same  parcel  of  the  duchy ;  and  farther  to  vest  the  whole  in  King 
Edward  IV  and  his  heirs,  kings  of  England^  for  ever;  but  under  a  separate 
guiding  and  governance  from  the  other  inheritances  of  the  crown.  Aid  in 
1  Hen.  VII  another  act  was  made,  to  resume  such  parts  of  the  duchy  lands  as 
had  been  dismembered  from  it  in  the  reign  of  Edwaixi  IV,  and  to  vest  the 
inheritance  of  the  whole  in  the  king  and  his  heirs  forever,  as  amply  and  largely, 
and  in  like  manner,  form,  and  condition,  separate  from  the  crown  of  England 
and  possession  of  the  same,  as  the  three  Henries  and  Edward  IV,  or  any  of 
them,  had  and  held  the  same.  (/) 

The  Isle  of  Ely  is  not  a  county  palatine,  though  sometimes  erroneously  called 
so,  but  only  a  royal  franchise ;  the  bishop  having,  by  grant  of  King  Henry  the 
First,  jura  regalia  within  the  Isle  of  Ely,  whereby  he  exercises  a  jurisdiction 
over  all  causes,  as  well  criminal  as  civil,  (g) 

r  *120 1  *There  are  also  counties  corporate,  which  are  certain  cities  and  towns, 
I-  J   some  with  more,  some  with  less  territory  annexed  to  them ;  to  which, 

out  of  special  grace  and  favour,  the  kings  of  England  have  granted  the  privilege 
to  be  counties  of  themselves,  and  not  to  be  comprized  in  any  other  county;  but 
to  be  governed  by  their  own  sheriffs  and  other  magistrates,  so  that  no  officers  of 
the  county  at  lar^e  have. any  power  to  intermeddle  therein.  Such  are  London, 
York,  Bristol,  ^Norwich,  Coventry,  and  many  others.  And  thus  much  of  the 
countries  subject  to  the  laws  of  England.  (20) 

(c)  Pari.  2  /Ten.  V.  n.  30.    8  Hen.  V.  n.  15.  (d)  1  Ventr.  155.  (e)  1  Ventr.  167. 

(f)  Some  have  entertained  an  opinion  (Piowd.  320. 1.  8.  Lamb.  Archeion  238.  4  Inst.  206)  that  by  this  act 
the  ri^ht  or  the  duchy  vested  only  in  the  naturtU,  and  not  in  tha  political  person  ol'lilug  llcnry  VU  as  for- 
merly lu  that  of  Henry  rv.  and  was  descendibie  to  his  natural  tie  rs,  independent  of  the  succos'^ion  to  the 
crown.  Am),  Ifthis  notion  were  well  founded,  it  might  have  become  a  verv  curious  question,  at  the  time  of 
the  revolution  in  1688,  in  whom  the  right  of  the  duchy  remained  after  King  James's  abdication,  and  pre- 
Tious  to  the  attainder  of  the  iirotendea  prince  of  Wales.  But  it  is  oljservalfle.  that  in  the  same  act  the  duchy 
of  Cornwall  Is  also  vested  in  Kiitg  Henry  VII  and  his  helra  ;  which  could  never  be  intended  in  any  event  to  be 
separated  from  the  inheritance  of  the  crown.  And  indeed  it  seems  to  have  been  understood  very  earlj^-  after 
the  statute  of  Henry  vn  that  the  duchy  of  Lanca«>tor  was  by  no  means  thereby  made  a  separate  inheritance 
tvom  Che  rest  of  the  royal j>atrlmony,  since  it  descended  with  the  crown  to  the  half-blood  in  the  Instances  of 
Queen  Mary  and  Queen  £lizabelh,  which  it  could  not  have  done  as  the  estate  of  a  mere  duke  of  Lau caster, 
in  the  couiinon  course  of  legal  descent  The  better  opinion  thercfoi'C  seems,  to  be  that  of  those  Judges,  who 
hem  (Plowd.  ^21)  that  notwithstanding  the  statute  or  Henry  VII  (which  was  only  an  act  of  resumption)  the 
duchy  still  remained,  as  established  by  the  act  of  Edwanl  IV,  separate  from  the  otherpossessions  of  the 
crown  in  order  and  government,  but  united  in  point  of  inheritance.  (gj  i  Inst.  S90. 

(20)  There  is  an  important  difference  between  the  civil  divisions  of  Great  Britain  and  those 
of  the  United  States,  m  that,  in  the  latter  country,  there  is  no  one  authority  possessing  such 
nniversal  powers  as  are  possessed  by  the  pariiamoiit  of  the  former.  By  the  constitution  of  the 
United  States,  which  dennes  the  powers  of  the  national  f^vemment,  that  government  possoMHes 
in  respect  to  all  the  states  exclusive  control  over  all  those  concerns  which  would  natmully 
form  the  subject  of  relations  with  other  governments,  and  also  over  some  matters  of  internal 
concern  which  it  was  deemed  important  to  confer  upon  the  general  government  with  a  view  to 
the  g:eneral  harmony,  and  in  order  to  ''a  more  perfect  union.''  All  those  powers  not  by  the 
constitution  conferred  upon  the  general  government  remain  with  the  states.  With  the  states 
local  self-government  is  the  rule :  for  convenience  in  administering  it,  the  state  is  divided  into 
counties  and  towns,  and  it  also  creates  village,  boronph,  and  city  governments  to  meet  the  wants 
of  dense  populations.    AU  the  jnriFtdictious  inferior  t«>  the  state  pdssoss  only  such  powers  as  the 
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state  oonfers  npon  them  hj  the  le^slation  by  which  they  are  created.    See  Ckiolcy  Const  Lim. 
cc.  2  and  8.    Also,  Dillon  on  Municipal  Corporations. 

The  congress  of  the  United  States  possesses  the  power  of  exclnsiye  legislation  in  all  cases  over 
the  District  of  Colnmbia:  Const  art  1,  $  8;  ana  under  another  pro>ision,  art  4,  $  3,  it  has 
exercised  the  authority  to  originate  ffovemments  for  the  territories,  and  to  modify  and  supervise 
them  from  time  to  time ;  but  how  &r  this  authority  is  rightful  hiU  been  of  late  the  subject  of 
dispute  between  political  paities,  and  also  by  the  Mormon  authorities  exercising  functions  of  gov- 
ernment without  congressional  permission  in  Utah.  The  subject  is  treated  on  legal  grounds  by 
Judge  Jameson  in  his  work  on  the  Constitutional  Convention. 
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COMMENTARIES 
ov 

THE  LAWS  OF  ENGLAND. 


BOOK  THE  FIRST. 

OF  THE  RIGHTS  OF  PERSONS. 


CHAPTER  I. 
OF  THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 


The  objects  of  the  laws  of  England  are  so  yery  nnmerons  and  extensive,  that, 
in  order  to  consider  them  with  any  tolerable  ease  and  perspicuity,  it  will  be 
necessary  to  distribute  them  methodically,  under  proper  and  distinct  heads; 
avoiding  as  much  as  possible  divisions  too  large  and  comprehensive  on  the  one 
hand,  and.  too  trifling  and  minute  on  the  other;  both  of  which  are  equally  pro- 
ductive of  confusion. 

♦Now,  as  municipal  law  is  a  rule  of  civil  conduct,  commanding  what  r  :^h  20  -i 
is  rights  and  prohibiting  what  is  wrong ;  or  as  Cicero,  (a)  and  after  him   ^  ■* 

our  ^racton,  ( b)  have  expressed  it,  sanctio  Justa,  jubens  honesta  et  prohihens  con^ 
traria,  it  follows  that  the  primary  and  pnncipal  objects  of  the  law  are  rights 
and  WRONGS.    In  the  prosecution,  therefore,  of  these  commentaries,  I  shall  fol- 
low this  very  simple  and  obvious  division ;  and  shall,  in  the  first  place,  consider  I 
the  rights  that  are  commanded,  and  secondly  the  wrongs  that  are  forbidden,  by  | 
the  laws  of  England. 

Rights  are,  however,  liable  to  another  subdivision;  being  either,  first,  those 
which  concern  and  are  annexed  to  the  persons  of  men,  and  are  then  called  y«ra 
personaruniy  or  the  rights  of  persons  ;  or  they  are,  secondly,  such  as  a  man  may 
acquire  over  external  objects,  or  things  unconnected  with  his  person ;  which  are 
Btyled  ywra  rerum,  or  the  rights  of  things.  Wrongs  also  are  divisible  into,  first, 
private  wrongs,  which,  being  an  infringement  merely  of  particular  rights,  con- 
cern individuals  only,  and  are  called  civil  injuries ;  and  secondly,  public  wrongs, 
which,  being  a  breach  of  general  and  public  rights,  affect  the  whole  community, 
and  are  called  crimes  and  misdemeanors.  (1) 

(a)  XL  puopp.  19.  r5;  z.  1. «.  8. 

(1)  [This  classification  was  adopted  by  Lord  Ch.  J.  Hale  (see  Hale's  Analysis  of  the  Law), 
who  introduced  it  into  onr  system  firom  the  Institutes.  It  has  also  been  adopted  in  the  Code 
Civil  of  Franco.] 
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Absolute  Rights  of  Individuals. 


[Book  I 


\ 


The  objects  of  the  laws  of  England  falling  into  this  fonrfold  division,  the 
present  commentaries  will  therefore  consist  of  the  four  following  parts.  1.  The 
rights  of  persons,  with  the  means  whereby  such  rights  may  be  either  acquired 
or  lost  2.  Tlie  rights  of  things,  with  the  means  also  of  acquiring  and  losing 
them.  3.  Private  wrongs,  or  civil  injuries ;  with  the  means  of  redressing  them 
by  law.  4.  Public  wrongs,  or  crimes  and  misdemeanors ;  with  the  means  of  pre- 
vention and  punishment  (2) 

We  are  now  first  to  consider  the  rights  of  persons,  with  the  means  of  acquir- 
ing and  losing  them. 

r  *-.  23  1  *Now  the  rights  of  persons  that  are  commanded  to  be  observed  by  the 
L  J   municipal  laws  are  of  two  sorts :  first,  such  as  are  due /row  every  citizen, 

which  are  usually  called  civil  duties  ;  and,  secondly,  such  as  belong  to  him,  which 
is  the  more  popular  acceptation  of  rights  or  jura.  Both  may  mdeed  be  com- 
prised in  this  latter  division ;  for,  as  all  social  duties  are  of  a  relative  nature,  at 
the  same  time  that  they  are  due  from  one  man,  or  set  of  men,  they  must  also 
be  due  to  another.  But  I  apprehend  it  will  be  more  clear  and  easy  to  consider 
many  of  them  as  duties  required  from,  rather  than  as  rights  belonging  to,  par- 
ticular persons.  Thus,  for  instance,  allegiance  is  usually,  and  therefore  most 
easily,  considered  as  the  duty  of  the  people,  and  protection  as  the  duty  of  the 
magistrate ;  and  yet  they  are  reciprocally  the  rights  as  well  as  duties  of  each  other. 
Allegiance  is  the  right  of  the  magistrate,  and  protection  the  right  of  the  people. 

Persons  also  are  divided  by  the  law  into  either  natural  persons,  or  artificial. 
Natural  persons  are  such  as  the  God  of  nature  formed  us ;  artifiisial  are  such  as 
are  created  and  devised  by  human  laws  for  the  purposes  of  society  and  govern- 
ment, which  are  called  corporations  or  bodies  politic. 

The,  rights  o^  persons  considered  in  their  natural  capacities  are  also  of  two 
sorts,  absolute  and  relative.  Absolute,  which  are  such  as  appertain  and  belong 
to  particular  men,  merely  as  individuals  or  single  persons :  relative,  which  are 
incident  to  them  -as  members  of  society,  and  standing  in  various  relations  to 
each  other.  The  first,  that  is,  absolute  rights,  will  be  the  subject  of  the  present 
chapter. 

By  the  absolute  rights  of  individuals,  we  mean  those  which  are  so  in  their 
primary  and  strictest  sense ;  such  as  would  belong  to  their  persons  merely  in  a 
state  of  nature,  and  which  every  man  is  entitled  k)  enjoy,  whether  out  of  society 
r  ^^24  "I  ^^  ^^  ^^  ^^^  ^^*'^  regard  to  the  v^^o\x^J^^ duties,  which  man  is  bound  *to 
*-  J   perform  considered  as  a  mere  individual,  it  is  not  to  be  expected  that  any 

human  municipal  law  should  at  all  explain  or  enforce  them.  For  the  end  and 
intent  of  such  laws  being  only  to  regulate  the  behaviour  of  mankind,  as  they  are 
members  of  society,  and  stanS  in  various  relations  to  each  other,  they  have  con- 
sequently no  concern  with  any  other  but  social  or  relative  duties.  Let  a  man 
therefore  be  ever  so  abandoned  in  his  principles,  or  vicious  in  his  practice,  pro- 

(2)  [The  distinctdon  between  private  wrongs  and  public  wrongs  is  more  intelligible,  and  more 
accurately  limited  by  the  nature  of  the  subjects,  than  the  distinction  between  the  rights  of 
things,  and  the  rights  of  persons ;  for  all  rights  whatever  must  be  the  rights  of  certain  persons 
to  certain  things.  Every  right  is  annexed  to  a  certain  character  or  relation,  which  each  indi- 
vidual bears  in  society.  The  rights  of  kings,  lords,  judges,  husbands,  fathers,  heirs,  purchas- 
ers, and  occupants,  are  all  dependent  upon  the  respective  characters  of  the  claimants.  These 
rights  might  again  bo  divided  into  rights  to  possess  certain  things,  and  the  rights  to  do  certain 
actions.  This  Tatter  class  of  rights  constitute  powers  and  authority.  But  me  distinction  of 
rights  of  persons  and  rights  of  thin^fs,  in  the  first  two  books  of  the  Commentaries,  seems  to 
have  no  other  difference  than  the  antithesis  of  the  expression,  and  that,  too,  resting  upon  a 
solecism ;  for  the  expression,  rights  of  tilings,  or  a  right  of  a  horse,  is  contrary  to  the  idiom  of 
the  English  lan^age ;  we  say,  invariably,  a  right  to  a  thing.  The  distinction  intended  by  the 
learned  Judge,  m  the  first  two  books,  appears,  in  a  great  degree,  to  be  that  of  the  rights  of 
persons  m  public  stations,  and  the  rights  of  persons  in  private  relations.  But,  as  the  order  of 
legal  subjects  is,  in  a  great  measure,  arbitrary,  and  does  not  admit  of  that  mathematical  arrange- 
ment where  one  proposition  generates  another,  it  perhaps  would  be  difficult  to  discover  any 
method  more  satisfactory  than  that  which  the  learned  Juuffe  has  pursued,  and  which  waA  first 
suggested  by  Lord  Oh.  J.  Hale.    See  Hale's  Analysts  of  tne  Law.] 

Austin  on  the  Province  of  Judsprudeuce  oonsiders  at  some  length  and  oritiolBes  the  classification 
of  the  text 
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vided  he  keeps  his  wickedness  to  himself,  and  does  not  oflfend  against  the  rules 
of  public  decency,  he  is  out  of  the  reach  of  human  laws.  But  if  he  makes  his 
vices  public,  though  they  be  such  as  seem  principally  to  affect  himself,  (as  drunk- 
enness, or  the  like,)  they  then  become,  by  the  bad  example  they  set,  of  pernicious 
effects  to  society;  and  therefore  it  is  then  the  business  of  human  laws  to  correct 
them.  Here  the  circumstance  of  publication  is  what  alters  the  nature  of  the 
case.  Public  sobriety  is  a  relative  duty,  and  therefore  enjoined  by  our  laws ; 
private  sobriety  is  an  absolute  duty,  which,  whether  it  be  performed  or  not, 
numan  tribunals  can  never  know;  and  therefore  they  can  never  enforce  it  by 
any  civil  sanction.  But,  with  respect  to  rightSy  the  case  is  different.  Human 
laws  define  and  enforce  as  well  those  rights  which  belong  to  a  man  considered 
as  an  individual,  as  those  which  belong  to  him  considered  as  related  to  others. 

For  the  principal  aim  of  society  is  to  protect  individuals  in  the  enjoymentf        /  L 
of  those  absolute  rights,  which  were  vested  in  them  by  the  immutable  laws  of  I  X  j  , 
nature ;  but  which  could  not  be  preserved  in  peace  without  that  mutual  assist-      ^  ^ ' 
ance  and  intercourse,  which  is  gained  by  the  institution  of  friendly  and  social  ; 
communities.    Hence  it  follows,  that  the  first  and  primary  end  of  human  laws  \ 
is  to  maintain  and^regulate  these  absolute  rights  of  indiviauals.    Such  rights  as 
are  social  and  relative  result  from,  and  are  posterior  to,  the  formation  of  states 
and  societies :  so  that  to  maintain  and  regulate  these,  is  clearly  a  subsequent  I 
consideration.    And  therefore  the  principal  view  of  human  law  is,  or  ought) 
always  to  be,  to  explain,  protect,  and  enforce  such  rights  as  are  absolute,  which  I 
in  *themselves  are  few  and  simple:  and  then  such  rights  as  are  relative,  r^^'ori 
which,  arising  from  a  variety  of  connexions,  will  be  far  more  numerous  *-      ^-' 
and  more  complicated.  (3)    These  will  take  up  a  greater  space  in  any  code  of 
laws,  and  hence  may  appear  to  be  more  attended  to,  though  in  reality  they  are 
not,  than  the  rights  of  the  former  kind.    Let  us  therefore  proceed  to  examine 
how  far  all  laws  ought,  and  how  far  the  laws  of  England  actually  do,  take  notice 
of  these  absolute  rights,  and  provide  for  their  lasting  security. 

The  absolute  rights  of  man,  considered  as  a  free  agent,  endowed  with  discern- 
ment to  know  good  from  evil,  and  with  power  of  choosing  those  measures  which 

(3^  The  people  of  the  American  States  have  not  been  disposed  to  leave  the  protection  of  the 
absomte  righta  of  individuals  exclusively  to  the  legislative  bodies  to  which  they  have  intrusted 
the  making  of  the  laws ;  but,  with  what  appeared  to  many  at  first  an  excess  of  prudence,  they 
have  hedged  about  these  rights  with  constitutional  securities  in  a  manner  which  reasonably 
protects  them  from  invasion.  In  the  several  state  constitutions  there  is  incorporated  a  "  bill  of 
rights"  declai-ator^  of  the  rij^hts  of  individuals,  so  framed  as  to  limit  the  power  of  the  legis- 
lative department  m  the  directions  which  mi^bt  lead  to  their  abridgment.  Thus,  bills  of  attainder 
and  ex  post  facto  laws  are  prohibited;  the  nght  to  freedom  of  speech,  freedom  of  the  press,  aad 
freedom  of  religious  worship  are  declared,  and  the  legislature  prohibited  from  abridging  them ; 
private  property  is  declared  to  be  inviolable,  except  when  required  for  public  use,  and  then  it  can 
onlv  be  taken  on  compensation  being  made ;  unreasonable  searches  and  seizures  are  forbidden, 
and  the  authorities  are  precluded  from  quartering  soldiers  upon  citizens  in  time  of  peace.  These 
rights  and  immunities  being  thus  declared,  it  becomes  the  duty  of  the  courts  to  enforce  them 
against  the  action  of  the  other  departments  of  the  government;  and  for  the  more  complete 
protection  of  the  citizen,  a  right  of  trial  by  jury  is  preserved,  that  he  may  have  the  judgment  of 
bis  peers  upon  his  controversies,  and  upon  any  accusation  that  may  be  preferred  against  him.  The 
constitution  of  the  United  States  originally  contained  but  few  provitaons  in  the  nature  of  a  bill 
of  rights,  but  such  was  the  popular  Jealousy  of  undefined  power  over  their  persons  and  property, 
that  it  was  found  impracticable  to  secure  the  adoption  of  that  instrument  except  in  conucctiun 
with  the  recommenaadon  of  amendments  which  should  supply  the  deficiency.  Those  amend- 
ments were  soon  added.  It  is  a  settled  rule  of  construction  of  the  national  constitution  that  the 
limitations  it  imposes  upon  the  powers  of  government  are  in  all  cases  to  be  understood  as  limitations 
upon  the  government  of  the  Union  only,  except  where  the  states  are  expressly  mentioned : 
Barron  t?.  Baltimore,  7  Pet.  243 ;  Livingston's  Lessee  v.  Moore,  ib.  551 ;  Fox  v,  Ohio,  5  How.  432; 
Smith  i».  Marvland,  18  flow.  471 ;  Purvear  v.  Commonwealth,  5  Wal.  475 ;  Twitchell  v.  Common- 
wealth, 7  Wal.  321.  Bills  of  attainder,  ex  post  facto  laws,  and  laws  impairing  the  obligation  of  con- 
tracts, and  laws  discrimiuating  between  citizens  on  account  of  race,  color  or  previous  condition 
of  servitude,  the  states  are  forbiddeu  to  pass ;  but  for  tho  most  part  the  protection  of  individual 
rights,  as  against  the  action  of  the  state  authorities,  is  not  provided  for  by  the  constitution  of 
the  Union,  out  is  left  to  the  people  of  the  states  themselves,  who  will  insert  such  prohibitions 
and  guaranties  as  they  deem  important  when  framing  their  fiuidamontal  law. 
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lap^>ear  to  him  to  be  most  desirable,  are  nsnally  summed  up  in  one  general  appel- 
'lation,  and  denominated  the  natural  liberty  of  mankind.  This  natural  liberty 
consists  properly  in  a  power  of  acting  as  one  thinks  fit,  without  any  "restraint  or 
control,  unless  by  the  law  of  nature ;  being  a  right  inherent  in  us  by  birth,  and 
one  of  the  gifts  of  God  to  man  at  his  creation,  when  he  endued  him  with  thf? 
facultji.of  free  will.  But  every  man,  when  he  enters  into  society,  gives  up  a  pai*t 
o'FhisnaturalUberty,  asthepnceof  so  valuable  a  purchase;  and"  in  consiaeration 
of  receiving  the  advantages  of  mutual  commerce,  obliges  himself  to  conform  to 
those  laws,  which  the  community  has  thought  proper  to  establish.  And  this  spe- 
cies of  legal  obedience  and  conformity  is  infinitely  more  desirable  than  that  wild 
and  savage  liberty  which  is  sacrificed  to  obt^iin  it  For  no  man,  that  considers  a 
moment,  would  wish  to  retain  the  absolute  and  uncontrolled  power  of  doinff 
whatever  he  pleases :  the  consequence  of  which  is,  that  every  other  man  would 
also  have  the  same  power;  and  then  there  would  be  no  security  to  individuals 
in  any  of  the  enjoyments  of  life.  Political,  therefore,  or  civil  liberty,  which  is 
that  of  a  member  of  society,  is  no  other  than  natural  libefty"so'far  restrained  by 
human  laws  (and  no  farther)  as  is  necessary  and  expedient  for  the  general 
advantage  of  the  public,  (c)  Hence  we  may  collect  that  the  law,  which  restrains 
?*126l  *  ™*^  from  doing  *mischief  to  his  fellow-citizens,  though  it  diminishes 
"■  -»  the  natural,  increases  the  civil  liberty  of  mankind;  but  that  every  wan- 
ton and  causeless  restraint  of  the  will  of  tne  subject,  whether  practised  by  a 
monarch,  a  nobility,  or  a  popular  assembly,  is  a  degree  of  tyranny :  nay,  that 
even  laws  themselves,  whether  made  with  or  without  our  cons^pt,  if  they  regu- 
late and  constrain  our  conduct  in  matters  of  niere  indifierence,  without  any  good 
end  in  view,  are  regulations  destructive  of  liberty ;  whereas,  if  any  public 
advantage  can  arise  from  observing  such  precepts,  the  control  of  our  private 
inclinations,  in  one  or  two  particular  points,  will  conduce  to  preserve  our  general 
(  freedom  in  others  of  more  importance ;  by  supporting  that  state  of  society,  which 
'^one  can  secure  our  independence.  Thus  the  statute  of  King  Edward.  IV,  (d) 
which  forbade  the  fine  gentlemen  of  those  times  (under  the  degree  of  a  lord)  to 
wear  pikes  on  their  shoes  or  boots  of  more  than  two  inches  in  length,  was  law 
that  savoured  of  oppression ;  because,  however  ridiculous  the  fashion  then  in  use 
might  appear,  the  restraining  it  by  pecuniary  penalties  could  serve  no  purpose 
of  common  utility.  But  the  statute  of  King  Charles  II,  (e)  (4)  which  prescribes 
a  thing  seemingly  indifferent,  (a  dress  for  the  dead,  who  are  all  ordered  to  be 
buried  in  woollen)  is  a  law  consistent  with  public  liberty:  for  it  encourages  the 
staple  trade,  on  which  in  great  measure  depends  the  universal  good  of  the  nation. 
So  that  laws,  when  prudently  framed,  are  by  no  means  subversive,  but  rather 
introductive  of  liberty;  for,  as  Mr.  Locke  has  well  observed,  (/)  where  there  is 
no  law  there  is  no  freedom.  But  then,  on  the  other  hand,  that  constitution  or 
frame  of  government,  that  system  of  laws,  is  alone  calculated  to  maintain  civil 
liberty,  which  leaves  the  subject  entire  master  of  his  own  conduct,  except  in 
those  points  wherein  the  public  good  requires  some  directidn  or  restraint  (5) 

Ce)  FaeuUaiehu,  quod  ettlgutfueere  Ubei.  niH  quid  vi  out  Jure  proMetur,  /nrt.  1.  S.  1. 
(dj  8  Edw.  IV,  o.  6.  (ej  90  Car.  U  St.  1.  c.  8.  (/J  On  Gov.  p.  «.  i  87. 

(4)  [Repealed  by  Stat.  54  Geo.  TIT,  c.  108.1 

(G)  [Tfiffi  section  is  one  of  tbe  very  few  intelligible  descriptions  of  liberty,  which  have  have  hith 
erto  been  communicated  to  the  world.  Though  declamation  and  eloouence  in  all  ages  hare 
exhausted  their  stores  upon  this  favorite  theme,  yet  reason  has  maae  so  little  progress  in 
ascertaining  the  nature  and  boundaries  of  liberty,  that  there  are  very  few  authors  indeed, 
either  of  tms  or  of  any  other  country,  which  can  furnish  the  studious  and  serious  reader  with 
a  clear  and  consistent  account  of  this  idol  of  manMnd.  I  shall  here  briefly  subjoin  the  differ- 
ent notions  conveved  by  the  word  liberty,  which  even  by  the  most  eminent  writers  and  orators 
are  generally  confounded  together. 

The  Ubertas  quidUhet  fadendi,  or  the  liberty  of  doin^  every  thmg  which  a  man's  passions  uree 
him  to  attempt,  or  his  strength  enables  him  to  effect,  is  savage  ferocity;  it  is  the  liberty  of  a 
tiger,  and  not  the  liberty  of  a  man. 

"Moral  or  natural  liberty  (in  the  words  of  Burlamaqui,  c.  3,  $  15,)  is  the  nght  which 

nature  gives  to  all  mankind  of  disposing  of  their  persons  and  property  after  the  manner  they 
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The  idea  and  practice  of  this  political  or  civil  liberty  flourish  in  their  highest 
vigor  in  these  kingdoms,  where  it  falls  *little  short  of  perfection,  and  r^io^  i 
can  only  be  lost  or  destroyed  by  the  folly  or  demerits  of  its  owner :   ^  -» 

the  legislature,  and  of  course  the  laws  of  England,  being  peculiarly  adapted  to 
the  preservation  of  this  inestimable  blessing  even  in  the  meanest  subject.  Very 
different  from  the  modern  constitutions  of  other  states,  on  the  continent  of 
Europe,  and  from  the  genius  of  the  imperial  law ;  which  in  general  are  calcula- 

.  judge  most  consonant  to  their  happiness,  on  condition  of  their  actine  within  the  limits  of  the  la^ 
I   of  nature,  and  that  they  doT  not  any  way  abuse  it  to  the  prejudice  of  any  other  men." 

This  is  frequently  confounded,  and  even  by  the  learned  judge  in  this  very  section,  with  savage 
liberty. 

Civil  liberty  is  well  defined  by  our  author  to  be  "that  of  a  member  of  society,  and  is  no  other 
than  natural  liberty  so  far  restrained  by  human  laws  (and  no  farther)  as  is  necessary  and  expedi- 
ent for  the  general  advantage  of  the  public." 
Mr.  ^aley  begins  his  excellent  chapter  upon  civil  liberty  with  the  following  definition :   "  Civil 
.  liberty  is  not  being  restrained  by  any  law,  but  what  conduces  in  a  greater  degree  to  the  public 
1  welfare."    B.  vi,  c.  5. 

The  Archibishop  of  York  has  defined  "  civil  or  legal  liberty  to  be  that  which  consists  in  a  free- 
dom from  all  restraints  except  such  as  established  Taw  imposes  for  the  good  of  the  community, 
to  which  the  partial  good  of  each  individual  is  obliged  to  give  place." — ^A  sermon  preached  Feb. 
21.  1777,  p.  19. 

All  these  three  definitions  of  civil  liberty  ore  clear,  distinct,  and  rational,  and  it  is  probable 
they  were  intended  to  convey  exactly  the  same  ideas ;  but  I  am  inclined  to  think  that  the  defini- 
tion given  by  the  learned  iudge  is  the  most  perfect,  as  there  are  many  restraints  by  natural  law, 
which,  though  the  established  law  does  not  enforce,  yet  it  does  not  vacate  and  remove. 

In  the  definition  of  civil  liberty  it  ought  to  be  understood,  or  rather  expressed,  that  the 
restraints  introduced  by  the  law  should  be  equal  to  all,  or  as  much  so  as  the  nature  of  things 
will  admit 
Political  liberty  mav  be  defined  to  be  the  security  with  which,  from  the  constitution,  form, 
,  and  nature  of  the  established  government,  the  subjects  emoy  civil  liberty.    No  ideas  or  defini- 
tions ore  more  distinguishable  than  those  of  civil  and  political  liberty ;  yet  they  are  generally 
I  confounded;  and  the  latter  cannot  yet  claim  an  appropriate  name.    The  learned  judge  uses 
I  political  and  civil  liberty  indiscriminately;  but  it  would  perhaps  be  convenient  umformljr  to 
I  use  those  terras  in  the  respective  senses  here  suggested,  or  to  have  some  fixed  specific  denomino- 
i  tions  of  ideas,  which  in  their  nature  are  so  widely  difierent.    The  lost  species  of  liberty  has 
'  probably  more  than  the  rest  engaged  the  attention  of  mankind,  and  particularly  of  the  people  of 
I  England.    Civil  liberty,  which  is  nothing  more  than  the  impartial  administration  of  equal  and 
i  expedient  laws,  they  have  long  enjoyed  nearly  to  as  great  an  extent  as  con  be  expected  under  any 
human  establishment. 

.But  some  who  are  zealous  to  perpetuate  these  inestimable  blessings  of  civil  liberty,  fancy  that 
our  political  liberty  may  be  augmented  by  reforms,  or  what  they  deem  improvements  in  the  con- 
stitution of  the  government.  Men  of  such  opinions  and  dispositions  there  will  be,  and  perhaj^s 
it  is  to  be  wished  that  there  should  be,  in  all  times.  But  before  any  serious  experiment  is 
made,  we  ought  to  be  convinced,  by  little  less  than  mathematical  demonstration,  that  we  shall 
not  sacrifice  substance  to  form,  t^e  end  to  the  means,  or  exchange  present  possession  for  future 
prospects.  It  is  true  that  civil  liberty  may  exist  in  perfection  under  on  absolute  monarch, 
according  to  the  well-known  verse : 

FaJUtur  egregio  quisquis  sub  principe  credit 
Servitium.  Nunquam  Ubertas  gratior  extat 
Quam  sub  rege  pio.  Claud. 

But  what  security  can  the  subjects  have  for  the  virtues  of  his  successor?  Civil  liberty  con 
only  be  secure  where  the  king  has  no  power  to  do  wrong,  yet  all  the  prerogatives  to  do  good. 
Under  such  a  king,  with  two  houses  of  parliament,  the  people  of  Englana  have  a  firm  reli- 
ance that  they  wifi  retain  and  transmit  the  blessings  of  civil  and  political  liberty  to  the  latest 
posterity. 

There  is  another  common  notion  of  liberty,  which  is  nothing  more  than  a  freedom  from  con- 
finement This  is  a  part  of  civil  liberty,  but  it  being  the  most  important  port,  as  a  man  in  a  gaol 
con  have  the  exercise  and  enjoyment  of  few  rights,  it  is  xaf  e^oxffv  callca  liberty. 

But,  where  imprisonment  is  necessary  for  the  ends  of  public  justice,  or  the  safety  of  the  com- 
munity, it  is  perfectly  consistent  with  civil  liberty.  For  Mr.  Palfey  has  well  observed  that, 
"it  is  not  the  rigour,  but  the  inexpediency  of  laws  and  acts  of  authority,  which  makes  them 
tyrannical.''    B.  vi,  c.  5. 

This  is  agreeable  to  that  notion  of  civil  liberty  entertained  by  Tacitus,  one  who  was  well 
acquainted  with  the  principles  of  human  nature  and  human  governments,  when  he  says, 
Gothoiies  regnantur  paula  Jam  adductius,  quam  costerce  Gennanorum  gentes,  nondum  tamen 
supra  Ubertatem.    Be  Mor.  Ger.  c.  43. 
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ted  to  vest  an  arbitrary  and  despotic  power,  of  controlling  the  actions  of  the 
subject,  in  the  prince,  or  in  a  few  grandees.  And  this  spirit  of  liberty  is  so 
deeply  implanted  in  our  constitution,  and  rooted  even  in  our  very  soil,  that  a 
slave  or  negro,  the  moment  he  lands  in  England,  falls  under  the  protection  of 
the  laws,  and  so  far  becomes  a  freeman ;  (g)  though  the  master's  right  to  his 
seiTice  may  possibly  still  continue.  (6) 

The  absolute  rights  of  everv  Englishman,  which,  (taken  in  a  political  and 
extensive  sense,  are  usually  called  their  liberties,)  as  they  are  founded  on  nature 
and  reason,  so  they  are  coeval  with  our  form  of  government;  though  subject  at 
times  to  fluctuate  and  change;  their  establishment  (excellent  as  it  is)  bciuff 
still  human.  At  some  times  we  have  seen  them  depressed  by  overbearing  and 
tyrannical  princes ;  at  others  so  luxuriant  as  even  to  tend  tcanarchy,. a  worse 
state  than  tyranny  itself,  as  any  government  is  better  than  none  at  alL  (7)  "But 
the  vigour  of  our  free  constitution  has  always  delivered  the  nation  from  these 
embarrassments :  and,  as  soon  as  the  convulsions  consequent  on  the  struggle 
have  been  over,  the  balance  of  our  rights  and  liberties  has  settled  to  its  propei 
level ;  and  their  fundamental  articles  have  been  from  time  to  time  asserted  in 
parliament,  as  often  as  they  were  thought  to  be  in  danger. 

First,  by  the  great  charter  of  liberties,  which  was  obtained,  sword  in  hand, 
from  King  John,  and  afterwards,  with  some  alterations,  confirmed  in  parlia- 
ment by  King  Henry  the  Third,  his  son.  Which  charter  contained  very  few 
new  grants;  but,  as  Sir  Edward  Coke  {h)  observes,  was  for  the  most  part 
r  48^28 1  declaratory  of  the  principal  grounds  of  the  fundamental  *laws  of  Lng- 
»-  -*   land.    Afterwards  by   tne   statute  called  confirmatio    cartarurHy  (t) 

whereby  the  great  chsrter  is  directed  to  be  allowed  as  the  common  law ;  all 
judgments  contrary  to  it  are  declared  void ;  copies  of  it  are  ordered  to  be  sent 
to  all  cathedral  churches,  and  read  twice  a  year  to  the  people ;  and  sentence  of 
excommunication  is  directed  to  be  as  constantly  denounced  against  all  those  that, 
by  word,  deed,  or  counsel,  act  contrary  thereto,  or  in  any  degree  infringe  it 
Next,  by  a  multitude  of  subsequent  corroborating  statutes  (Sir  Edward  Coke,  I 
think,  reckons  thirty-two,)  (k)  from  the  first  Edward  to  Henry  the  Fourth. 
Then,  after  a  long  interval,  oy  the  petition  of  right ;  which  was  a  parliamen- 
tary declaration  of  the  liberties  of  the  people,  assented  to  bv  King  Charles  the 
First  in  the  beginning  of  his  reign.  Which  was  closely  follow^  by  the  still 
more  ample  concessions  made  by  that  unhappy  prince  to  his  parliament  before 
the  fatal  rupture  between  them ;  and  by  the  many  salutary  laws,  particularly 
the  habeas  corpus  act,  passed  under  Charles  the  Second.  To  these  succeeded 
'  the  bill  of  rightSy  or  aeclaration  delivered  by  the  lords  and  commons  to  the 
prince    and   princess  of  Orange,   13th  of   February,   1688;    and    afterwards 

ig)  Salk.  886.    See  ch.  U.  (ft)  8  Inst,  proem.    (I)  25  Edw.  1.  {h)  8  Inst,  proem. 

It  is  veiT  snprising  that  the  learned  commentator  should  cite  with  approbation  (pp.  6  and 
125),  and  that  Montesquieu  should  adopt  (b.  xi,  c.  13),  that  absurd  definition  of  liberty  given  in 
Justinian's  Institutes :  Facultas  ejus,  quod  cuique  facer e  Tibet ,  nisi  quod  vi,  aui  Jure  prohibetur, 
•The  liberty  here  defined  implies  that  every  one  is  permitted  to  do  whatever  is  not  forbidden  by  an 
existing  law,  and  perhaps  whatever  is  not  forbidden  to  all.  The  word  vi  seems  to  refer  to  a 
restrainst  against  law.  In  every  country,  and  under  all  circumstances,  the  subjects  possess  the 
liberty  described  by  this  definition. 

When  an  innocent  nearro  is  seized  and  chained,  or  is  driven  to  his  daily  toil  b^  a  merciless 
master,  he  still  retains  tnis  species  of  liberty,  or  that  little  power  of  action,  of  which  force  and 
barbarous  laws  have  not  bereft  him.  But  Ve  must  not  have  recourse  to  a  system  of  laws  in 
which  it  is  a  fundamental  principle,  quodprindpi  placuit,  legis  hahet  vigorem,  for  correct  notions 
of  liberty.    Christian,] 

(6)  [It  is  not  to  the  soil,  or  to  the  air  of  England  that  negroes  are  indebted  for  their  liberty, 
but  to  the  efficAcy  of  the  writ  of  habeas  corpus,'^  See  Forbes  v.  Cochrane,  2  B.  and  C.  448 ;  3 
D.  and  R.  679.  S.  C.    See  also,  note  to  Sommerset's  Case,  Broom's  Const.  Law.  65,  105,  et  seq. 

(7)  [Lord  Camden  concluded  his  judgment  in  the  case  of  general  warrants  in  the  same  words : 
"  One  word  more  for  ourselves ;  we  are  no  advocates  for  libels ;  all  governments  must  set  their 
faces  against  them,  and  whenever  they  come  before  us  and  a  jury,  we  shall  set  our  faces  against 
them ;  and  if  juries  do  not  prevent  them,  they  may  prove  fatal  to  liberty,  destroy  government, 
and  introduce  anarchy ;  but  tyranny  is  better  than  anarchy,  and  the  worst  government  better 
than  none  at  all."    2.  Wils.  m]  ' 
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enacted  in  parliament,  when  they  became  king  and  queen :  which  declaration 
concludes  in  these  remarkable  words:  "and  they  do  claim,  demand,  and  insist 
upon,  all  and  singular  the  premises,  as  their  undoubted  rights  and  liberties."' 
And  the  act  of  parliament  itself  {I)  recognizes  "all  and  singular  the  rights  and 
liberties  asserted  and  claimed  in  the  said  declaration  to  be  the  true,  ancient,  and 
indubitable  rights  of  the  people  of  this  kingdom/*  Lastly,  these  liberties  were 
again  asserted  at  the  commencement  of  the  present  century,  in  the  act  of  set- 
tlernenty  (m)  whereby  the  crown  was  limited  to  his  present  majesty's  illustrious 
house :  and  some  new  provisions  were  added,  at  the  same  fortunate  era,  for  bet- 
ter securing  our  religion,  laws,  and  liberties ;  which  the  statute  declares  to  be 
"  the  birthright  of  the  people  of  England,"  according  to  the  ancient  doctrine  of 
the  common  law.  (n)  >.^t. 

♦Thus  much  for  the  declaration  of  our  rights  and  liberties.    J!lie   r  ♦-•  99  I 
rights  themselves,  thus  defined  by  these  several  statutes,  consist  in  a   I-  J 

number  of  prtrate-iinmunities ;  which  will  appear  from  what  has  been  pre- 
mised, to  be  indeed  no  oHier,  tlmn  either  that  reddiLum  of  natural  liberty^ 
which  is  not  required  by  the  laws  of  society  to  beTHRliiQuud  Lo  public  conven- 
icnce;  or  else  those  civil  privileges,  which  society  hath  engaged  to  provide,  in 
lieu  oLttiS'ttftt^i nil  Eberjiej  so  given  up  by  mdividuais.    Tnese  therel'ore  were 


r^ 


T)rmerly,  eiiner  lay  iniieritance  or  purchase,  the  rights  of  all  mankind ;  but,  in 
most  other  countries  of  the  world  being  now  more  or  less  debased  and  destroyed,  , 
they  at  present  may  be  said  to  remain,  m  a  peculiar  and  emphatical  manner,  the  ' 
rights  of  the  people  of  England.  And  these  may  be  deduced  to  three  principal 
or  nrimarj  articles ;  the  .right  of  personal  security,"  the  right  of  personal  liberty 
ana  the  right  of  private  property :  because,  as  there  is  no  other  known  methoS 
of  compulsion  or  of  abridging  man's  natural  free  will,  but  by  an  infringement 
or  diminution  of  one  or  other  of  these  important  rights,  the  preservation  of 
these,  inviolate,  may  justly  be  said  to  include  the  preservation  of  our  civil  immu- 
nities in  their  largest  and  most  extensive  sense. 

I.  The  right  of  personal  security  consists  in  a  person's  legal  and  uninterrupted  | 
enjoyment  of  his  life,  his  limbs,  his  body,  his  health,  and  his  reputation. 

1.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by  nature  in  every 
individual :  and  it  begins  in  contemplation  of  law  as  soon  as  an  infant  is  able 
to  stir  in  the  mother's  womb.  For  if  a  woman  is  quick  with  child,  and  by  a 
potion  or  otherwise,  killeth  it  in  her  womb ;  or  if  any  one  beat  her,  whereby  the 
child  dieth  in  her  body,  and  she  is  delivered  of  a  dead  child ;  this,  though  not 
murder,  (8)  was  by  the  ancient  law  homicide  or  manslaughter.  {0)  But  the 
modem  law  doth  not  look  *upon  this  offence  in  quite  so  atrocious  a  light  r  4, ^^q  -• 
(9)  but  merely  as  a  heinous  misdemeanor,  {p)  »-  -» 

An  infant  in  ventre  sa  merey  or  in  the  mother's  womb,  is  supposed  in  law  to  be 
bom  for  many  purposes.  It  is  capable  of  having  a  legacy,  or  a  surrender  of  a 
copyhold  estate,  made  to  it.    It  may  have  a  guardian  assigned  to  it;  {q)  and  it  is 


(/)  1  W.  and  M.  St.  2,  c.  2. 


(m)  12  and  13  W.  m,  c.  2. 


(n)  Plowd.  66. 


16)  Si  aliquis  mulierem  preonantem p'ercuaserit.  vel  H  venerium  dederit,  per  quodfecerit  dborUvam  ;  HputT' 
•       '       '  '  /-      .  -      .. ^    n,facUhomiddium.    Braoton,  1. 8  c.  21. 


vc.C 


\  \ 


periumjamjbrmahtmfuerit,  ei  maxvne  si/uerU  animaium, , 
(p )  8  Inst.  60.  (gr)  Stat.  12  Car.  U,  c.  24. 


(8)  [The  distmction  between  murder  and  manslanp:hier,  or  felonious  homicide,  in  the  time 
of  Bracton,  was  in  a  great  degree  nominal.  The  punishment  of  both  was  the  same,  for  mur- 
der as  weU  as  manslaughter,  by  the  common  law,  had  the  benefit  of  clergy.    Fost.  302.] 

(9)  [But  if  the  child  be  bom  alive,  and  afterwards  die  in  consequence  of  the  potion  or  beating, 
It  will  be  murder :  3  Inst.  50.  1  P.  TVms.  245 ;  and  of  couree  those  who,  with  a  wicked  intent, 
Tfcdministercd  the  potion,  or  advised  the  woman  to  take  it,  will  be  accessories  before  the  fact,  and 
subject  to  the  same  punishment  as  the  principal.] 

In  the  Queen  v.  west,  2  C.  and  K.  784,  it  was  held  that  if  a  person,  intending  to  procure 
ftbortion,  does  an  act  which  causes  a  child  to  be  bom  so  much  earlier  than  the  natural  time,  that 
It  is  bora  in  a  state  much  less  capable  of  living,  and  afterwards  dies  in  consequence  of  its  expo- 
Bure  to  the  external  world,  the  person  who  by  this  misconduct  so  brings  the  child  into  the  world, 
and  put**  it  therebv  in  a  situation  in  which  it  cannot  live,  is  guilty  of  murder,  and  the  mere  exis- 
tence of  a  possibility  that  something  might  have  been  done  to  prevent  the  death,  would  not 
render  it  the  less  murder. 
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enabled  to  have  an  estate  limited  to  its  use,  and  to  take  afterwards  by  such  limi- 
tation, as  if  it  were  then  actually  bom.  (r)  (10)  And  in  this  point  tne  civil  law- 
agrees  with  ours,  {s) 

2.  A  man's  limbs  (by  which  for  the  present  we  only  understand  those  mem- 
bers which  may  be  useful  to  him  in  fight,  and  the  loss  of  which  alone  amounts 
to  mayhem  by  the  common  law)  are  also  the  gift  of  the  wise  Creator,  to  enable 
him  to  protect  himself  from  external  injuries  in  a  state  of  nature.  To  these  there- 
fore he  has  a  natural  inherent  right ;  and  they  cannot  be  wantonly  destroyed  or 
I  disabled  without  a  manifest  breach  of  civil  liberty. 

Both  the  life  and  limbs  of  a  man  are  of  such  high  value,  in  the  estimation 
of  the  law  of  England,  that  it  pardons  even  homicide  if  committed  se  defend' 
endOy  or  in  order  to  preserve  them.  For  whatever  is  done  by  a  man,  to  save 
either  life  or  member,  is  looked  upon  as  done  upon  the  highest  necessity  and 
compulsion.  Therefore,  if  a  man  through  fear  of  death  or  mayhem  is  pre- 
vailed upon  to  execute  a  deed,  or  do  any  other  legal  act :  these,  though 
accompanied  with  all  other  the  requisite  solemnities,  may  be  aftenvards  avoided, 
if  forced  upon  him  by  a  well-grounded  apprehension  oj  losing  his  life,  or  even 
his  limbs,  in  case  of  his  non-compliance,  {t)  And  the  same  is  also  a  sufficient 
excuse  for  the  commission  of  many  misdemeanors,  as  will  appear  in  the  fourth 
book.  The  constraint  a  man  is  under  in  these  circumstances  is  called  in  law 
r  *isn  ^^^^^^»  from  the  Latin  durifies,  of  which  there  are  two  *sorts :  duress 
L  J    of  imprisonment,  where  a  man  actually  loses  his  liberty,  of  which  we 

shall  presently  speak ;  and  duress  per  minus,  where  the  hardship  is  only  threat- 
ened and  impending,  which  is  that  we  are  now  discoursing  of.  Duress  per 
minas  is  either  for  fear  of  loss  of  life,  or  else  for  fear  of  mayhem,  or  loss  of 
limb.  And  this  fear  must  be  upon  sufficient  reason ;  "  non"  as  feracton  expresses 
it,  "  suspicio  cujuslibet  vani  et  meticulosi  hominis,  sed  talis  qui  possit  cadere  in 
virum  constaniem  ;  talis  enim  debet  esse  metus,  qui  in  se  contineat  vitcB  pericu- 
lum,  aut  corporis  cruciatum.'^  (u)  A  fear  of  battery,  or  being  beaten,  though 
never  so  well  grounded,  is  no  duress ;  neither  is  the  fear  of  having  one's  house 
burned,  or  one's  goods  taken  away  and  destroyed;  (11)  because  in  these  cases, 

(r)  Stat.  10  and  11  W.  HI,  c.  16. 

(»)  Qui  in  utero  sunt,  injure  civiU  intdUffuniur  in  rerum  naiura  eue^  cum  de  eorum  oommodo  agatur.    If, 

'(«)S  Inst.  488.  .    (tt)  2.2.0.6. 

(10)  [Every  legitimate  infant  in  ventre  de  sa  mere  is  considered  as  bom  for  all  beneficial  pur- 
poses. Co.  Litt.  36 ;  1  P.  Wms.  329.  Thus  if  lands  be  devised  to  B.  for  life,  remainder  to  such 
child  or  children  as  shaU  be  living  at  the  time  of  his  decease,  a  posthumous  child  will  take  equally 
with  those  who  were  bom  before  B's  death.  Doe  v,  Clark,  2  Hen.  Bla.  399.  But  the  presump- 
tive heir  may  enter  and  receive  the  profits  to  his  own  use,  till  the  birth  of  the  child  who  takes 
land  by  descent.    3  Wils.  526. 

Sucfi  iufiaut,  Ac.,  may  have  a  distributive  share  of  intestate  property  even  with  the  half-blood : 
1  Ves.  81 ;  it  is  capable  of  taking  a  devise  of  land :  2  Atk.  117  ;  1  Froom.  244, 293 ;  it  takes,  under 
a  marriage  settlement,  a  provision  made  for  children  living  at  the  death  of  the  father.  1  Yes.  85. 
And  it  Las  lately  been  decided,  that  marriage  and  the  birth  of  a  posthumous  child,  amount  to  a 
revocation  of  a  will  executed  previous  to  the  marriage.  5  T.  R.  49.  So  in  executory  devises  it  is 
considered  as  a  life  in  being.    7  T.  R.  100.] 

See  also  Stedfast  v.  Nichol,  3  Johns.  Cas.  18 ;  Swift  v.  Dufiield,  5  S.  and  R.  38 ;  Hall  v.  Han- 
cock, 15  Pick.  255 ;  Harper  t;.  Archer,  4  Smedes  and  M.  99 ;  Trower  v.  Butts,  1  Sim.  and  Stu. 
181. 

(11)  An  arrest  mav  bo  duress  where  it  is  made  for  an  unlawful  purpose,  even  though  under 
lawful  process.  Richardson  v.  Duncan,  3  N.  H.  508 ;  Severance  v.  Kimball,  8  N.  H.  386 ;  Fisher 
r.  Shattuck,  17  Pick.  252 ;  Osbom  r.  Robbins,  36  N.  T.  365.  So  mijy  be,  it  is  said,  the  fear  of  an 
unlawful  imprisonment.  Wliitefield  v.  Longfellow,  13  Me.  146.  But  not  the  threat  of  lawful 
imprisonment.  Alexander  v.  Pierce,  10  N.  H.  497 ;  Eddy  v,  Herrin,  17  Me.  338.  See  Jones  r. 
Rogers,  36  Ga.  157.  And  although  it  is  held  that  duress  of  goods  will  not  avoid  a  contract : 
Atlor?  r.  Backhouse,  3  M.  and  W.  642  ;  Glynn  t>.  Thomas,  11  Exch.  878 ;  Skeate  v.  Beale.  11  A. 
and  E.  983 ;  Bingham  v.  Sessions,  6  Smedes  and  M.  13 ;  vet  money  paid  to  obtain  their  release  is 
regarded  as  paid  under  compulsion,  and  may  be  recovered  back.  Oates  v.  Hudson,  6  Exch.  :346 : 
Chase  v.  Dwmal,  7  Greenl.  134.  And  in  this  country  a  disposition  has  been  manifested  to  hold 
that  duress  of  goods  mav  be  sufficient  to  avoid  one*s  contract,  where  he  has  no  other  speedy 
means  than  the  giving  of  the  contract  for  obtaining  possession  of  them.  Sarportas  v,  Jennings, 
1  Bay,  470;  Colfins  v.  Westbuiy,  2  Bay,  211 ;  Foshay  v,  Ferguson,  5  HiU  158, 
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should  the  threat  be  performed,  a  man  may  have  satisfaction  by  recovering  equiva- 
lent damages:  (to)  but  no  suitable  atonement  can  be  made  for  the  loss  of  life  or 
limb.  And  the  indulgence  shewn  to  a  man  under  this,  the  principal,  sort  of  duress, 
the  fear  of  losing  his  life  or  limbs, agrees  also  with  that  maxim  of  the  civil  law; 
ignoscitur  ei  qui  sanguxne^n  suum  quaUteVj  qiuiliter  redemptum  voluit.  {x) 

Tiie  law  not  only  regards  life  and  member,  and  protects  every  man  in  the 
enjoyment  of  them,  but  also  furnishes  him  with  every  thing  necessary  for  their 
support  For  there  is  no  man  so  indigent  or  wretched,  but  he  may  demand  a 
supply  sufficient  for  all  the  necessities  of  life  from  the  more  opulent  part  of  the 
community,  by  means  of  the  several  sta-tutes  enacted  for  the  relief  of  the  poor^ 
of  which  in  their  proper  places.  A  humane  provision ;  yet,  though  dictated  by 
the  principles  of  society,  discountenanced  by  the  Roman  laws.  For  the  edicts  of 
the  emperor  Oonstantme,  commanding  the  public  to  maintain  the  children  of 
those  who  were  unable  to  provide  for  them,  m  order  to  prevent  the  murder  and 
exposure  of  infants,  an  institution  founded  on  the  same  principles  as  our  found- 
ling hospitals,  though  comprised  in  the  Theodosian  code,  {y)  were  rejected  in 
Justinian's  collection. 

♦These  rights,  of  life  and  member,  can  only  be  determined  by  the  r  ^^j.  qo  t 
death  of  the  person ;  which  was  formerly  accounted  to  be  either  a  civil   *-  ■* 

or  natural  death.  The  civil  death  commenced,  if  any  man  was  banished  or 
abjured  the  realm  (z)  by  the  process  of  the  common  law,  or  entered  into 
religion ;  that  is,  went  into  a  monastery,  and  became  there  a  monk  professed ; 
in  which  cases  he  was  absolutely  dead  in  law,  and  his  next  heir  should  have  his 
estate.  For  such  banished  man  was  entirely  cut  off  from  society;  and  such  a 
monk,  upon  his  profession,  renounced  solemnly  all  secular  concerns:  and 
besides,  as  the  popish  clergy  claimed  an  exemption  from  the  duties  of  civil  life 
and  the  commands  of  the  temporal  magistrate,  the  genius  of  the  English  laws 
would  not  suffer  those  persons  to  enjoy  the  benefits  of  society,  who  secluded 
themselves  from  it,  and  refused  to  submit  to  its  regulations,  (a)  A  monk  was 
therefore  accounted  civiliter  mortuus,  and  when  he  entered  into  religion  might, 
like  other  dying  men,  make  his  testament  and  executors ;  or,  if  he  made  none, 
the  ordinary  might  grant  administration  to  his  next  of  kin,  as  if  he  were 
actually  dead  intestate.  And  such  executors  and  administrators  had  the  same 
power,  and  might  bring  the  same  actions  for  debts  due  to  the  religious,  and 
were  liable  to  the  same  actions  for  those  due  from  him,  as  if  he  were  naturally 
deceased,  (b)  Nay,  so  far  has  this  principle  been  carried,  that  when  one  was 
bound  in  a  oond  to  an  abbot  and  his  successors,  and  afterwards  made  his  execu- 
tors, and  professed  himself  a  monk  of  the  same  abbey,  and  in  process  of  time 
was  himself  made  abbot  thereof;  here  the  law  gave  him,  in  the  capacity  of 
abbot,  an  action  of  debt  against  his  own  executors  to  recover  the  money  due.  (c) 
In  short,  a  monk  or  religious  was  so  effectually  dead  in  law,  that  a  lease 
made  even  to  a  third  person,  during  the  life  (generally)  of  one  who  afterwards 
became,  a  monk,  determined  by  such  his  entry  into  religion :  for  which  reason 
leases,  and  other  conveyances  for  life,  were  usually  made  to  have  and  to  hold 
for  the  term  of  one's  natural  life,  {d )  But,  *even  in  the  time  of  popery,  r  ^i  03  -i 
the  law  of  England  took  no  cognizance  of  profession  in  any  foreign   *-  J 

countrv,  because  the  fact  could  not  be  tried  in  our  courts ;  {e)  and  therefore, 
since  the  reformation,  this  disability  i&  held  to  be  abolished:  (/)  as  is  also  the  dis- 
ability of  banishment,  consequent  upon  abjumtion,  by  statute  21  Jac.  I,  c.  28.  (12) 

(w)  2  Inst  i88.  ix)  Ff.  48.  21.  1.  '.«)  L.  11.  t.  27.  (je)  Co.  Litt.  133. 

(a)  This  was  also  a  rule  In  the  fundal  law,  I.  8.  i.  21.  *de8iU  esse  miles  secttli,  qui /actus  est  mOes  ChrisHi 
nee  ben^/Mum pertinet  ad  turn  qui  non  debet  gerere  officium,  lb)  Litt.  i  200.  (c)  Co.  Litt.  133. 

(d)  2  Itep.  48.    Co.  Litt.  132.  (e)  Co.  Litt.  132.  (/)  1  Salk.  182. 

(12)  [One  8pecje.s  of  civil  death  may  still  exist  in  this  country;  that  is,  where  a  man  by  act  of 
parliament  is  attainted  of  treason  or  felony,  and  saving  his  life,  is  banished  forever ;  this  Lord 
^)ke  declares  to  be  a  ciril  death.  But,  he  says,  a  temporary  exile  is  not  a  civil  death.  Co.  Litt. 
13.^.  And  Ibr  the  same  reason  where  a  man  receives  judgment  of  death,  and  afterwards  leaves 
the  kingdom  for  life,  upon  a  conditional  pardon,  this  seems  to  amount  to  a  civil  death.  This 
practice  did  not  exist  in  the  time  of  Lord  Coke,  who  says,  that  a  man  can  only  lone  his  country  bv 
authority  of  parliament.  lb.] 
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j  This  natural  life  being,  as  was  before  observed,  the  immediate  donation  of  the 
'great  Creator,  cannot  legally  be  disposed  of  or  destroyed  by  any  individual, 
neither  by  the  person  himself,  nor  by  any  other  of  his  fellow-creatures,  merely 
upon  their  own  authority.  Yet  nevertheless  it  may,  by  the  divine  permission, 
be  frequently  forfeited  for  the  breach  of  those  laws  of  society,  which  are 
fenforced  by  the  sanction  of  capital  punishments;  of  the  nature,  restrictions, 
expedience,  and  legality  of  which,  we  may  hereafter  more  conveniently  inquire 
in  the  concluding  book  of  these  commentaries.  At  present,  I  shall  only  observe, 
that  whenever  the  constitution  of  a  state  vests  in  any  man,  or  body  of  men,  a 
power  of  destroying  at  pleasure,  without  the  direction  of  laws,  the  lives  or 
members  of  the  subject,  such  constitution  is  in  the  highest  degree  tyrannical; 
and  that,  whenever  any  laws  direct  such  destruction  for  light  and  trivial  causes, 
such  laws  are  likewise  tyrannical,  though  in  an  inferior  degree ;  because  here 
the  subject  is  aware  of  the  danger  he  is  exposed  to,  and  may,  by  prudent  cau- 
tion, provide  against  it  The  statute  law  of  England  does  therefore  very  seldom, 
and  the  common  law  does  never,  inflict  any  punishment  extending  to  life  or 
limb,  unless  upon  the  highest  necessity;  (13)  and  the  constitution  is  an  utter 
stranger  to  any  arbitrary  power  of  killing  or  maiming  the  subject  without  the 
express  warrant  of  law.  " NuUus  liber  homo"  says  the  great  charter,  (g) 
"aliquo  modo  destruatur^  nisi  per  UgaU  judicum  parium  suorum  aut  per 
legem  terrce,"  Which  words,  ^^aliquo  modo  destruatur"  according  to  Sir 
!Eidward  Coke,  (h)  include  a  prohibitionj  not  only  of  hillina  and  maiming,  but 
also  of  torturing,  (U>  which  our  laws  are  strangers,)  and  of  every  oppression  by 
colour  of  an  illeffal  authority.  And  it  is  enacted  by  the  statute  5  Edw.  Ill,  c 
9,  that  no  man  shall  be  forejudged  of  life  or  limb  contrary  to  the  great  charter 
r  nt^oA  -1  and  the  *law  of  the  land :  and  again,  by  statute  28  Edw.  Ill,  c.  3,  that  no 
L  J   mall  shall  be  put  to  death,  without  being  brought  to  answer  by  due  pro- 

cess of  law. 

3.  Besides  those  limbs  and  members  that  may  be  necessary  to  a  man,  in  order 
to  defend  himself  or  annoy  his  enemy,  the  rest  of  his  person  or  body  is  also 
entitled,  by  the  same  natural  right,  to  security  from  the  corporal  insults  of 
menaces,  assaults,  beating,  and  wounding ;  though  such  insults  amount  not  to 
destruction  of  life  or  member. 

4.  The  preservation  of  a  man's  health  from  such  practices  as  may  prejudice  or 
annoy  it;  and 

6.  The  security  of  his  reputation  or  good  name  from  the  arts  of  detraction 
and  slander,  are  rights  to  which  every  man  is  entitled,  by  reason  and  natural 
I  justice ;  since,  witHout  these,  it  ia  impossible  to  have  the  perfect  enjo3-ment  of 
any  other  advantage  or  right.  But  these  three  last  articles  (Ijeing  of  much  less 
importance  than  those  which  have  gone  before,  and  those  which  are  yet  to 
come,)  it  will  suffice  to  have  barely  mentioned  among  the  rights  of  persons : 
referring  the  more  minute  discussion  of  their  several  branches  to  those  parts  of 
our  commentaries  which  treat  of  the  infringement  of  these  rights,  under  the 
head  of  personal  wrongs. 

11.  Next  to  personal  security,  the  law  of  England  regards,  asserts,  and  pre- 
serves, the  personal  liberty  of  individuals.  This  personal  liberty  consists  in  the 
power  of  locomotion,  of  changing  situation,  or  moving  one's  person  to  whatso- 
ever place  one's  own  inclination  may  direct,  without  imprisonment  or  restraint, 
unless  by  due  course  of  law.  Concerning  which  we  may  make  the  same  obser- 
vations as  upon  the  preceding  article,  that  it  is  a  right  strictly  natural ;  that 
the  laws  of  England  have  never  abridged  it  without  suflicient  cause ;  and  that, 
in  this  kingdom,  it  cannot  ever  be  abridged  at  the  mere  discretion  of  the  magis- 

iff)  o.  29.  (A)  2  Inst  48. 

(13)  [Thw  is  a  compliment  which,  I  fpar,  the  common  law  does  not  dcRerve ;  for  althongh  it 
did  not  puninh  with  death  any  person  who  could  read,  e^en  for  any  number  of  nmrders  or  other 
felonies,  yet  it  inflicted  dcatn  upon  every  felon  who  co'old  not  read,  thoagh  hid  crime  was  the 
■toaiing  only  of  twelve  pence  farthing.] 
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trate,  withont  the  explicit  permission  of  the  laws.  Here  again  the  language  of 
the  groat  *eharter  (t)  is,  that  no  freeman  shall  be  taken  or  imprisoned  r*i  35-1 
but  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of  the  land.  (14)  L  ^ 
And  many  subsequent  old  statutes  (j)  expressly  direct,  that  no  man  shall  be 
taken  or  imprisoned  by  suggestion  or  petition  to  the  king  or  his  council,  unless 
it  be  by  legal  indictment,  or  the  process  of  the  common  law.  By  the  petition 
of  right,  3  Car.  I,  it  is  enacted,  that  no  freeman  shall  be  imprisoned  or  detained 
without  cause  shown,  to  which  he  may  make  answer  according  to  law.  By  IG 
Car.  I,  c.  10,  if  any  person  be  restrained  of  his  liberty  by  order  or  decree  of  any 
illegal  court,  or  by  command  of  the  king's  majesty  in  person,  or  by  warrant  ot 
the  council  board,  or  of  any  of  the  privy  council,  ne  shall,  upon  demand  of  his 
counsel,  have  a  writ  of  habeas  corpus^  to  bring  his  body  before  the  court  of 
king's  bench  or  common  pleas,  who  shall  determine  whether  the  cause  of  his 
commitment  be  just,  and  thereupon  do  as  to  justice  shall  appertain.  And  by  31 
Car.  II,  c.  2,  commonly  called  the  habeas  corpus  act,  the  methods  of  obtaining 
this  writ  are  so  plainly  pointed  out  and  enforced,  that,  so  long  as  this  statute 
remains  unimpeached,  no  subject  of  England  can  be  long  detained  in  prison, 
except  in  those  cases  in  which  the  law  requires  and  justifies  such  detainer.  (15) 
And,  lest  this  act  should  be  evaded  by  demanding  unreasonable  bail,  or  sureties 
for  the  prisoner's  appearance,  it  is  declared  by  1  W.  and  M.  St.  2,  c.  2,  that  exces- 
sive bail  ou^ht  not  to  be  required. 

Of  great  importance  to  the  public  is  the  preservation  of  this  personal  liberty ; 
for  if  once  it  were  left  in  the  power  of  any,  the'highest,  magistrate  to  imprison 
arbitrarily  whomever  he  or  his  officers  thought  proper,  (as  in  France  it  is  daily 
practiced  by  the  crown,)  (k)  there  would  soon  be  an  end  of  all  other  rights  an& 
immunities.  Some  have  thought  that  unjust  attacks,  even  upon  life  or  property, 
at  the  arbitrary  will  of  the  magistrate,  *are  less  dangerous  to  the  the  com-  r*i  ogi 
monwealth  than  such  as  are  made  upon  the  personal  liberty  of  the  ^  J 
subject    To  bereave  a  man  of  life,  or  by  violence  to  confiscate  nis  estate,  wlth- 

•     fij  c.  29.  fJJ  5  Edw.  m,  c.  9.    25  Edw.  HI,  8t.  5.  c.  4.    28  Kdw.  IH,  c.  8. 

fkj  I  h»ve  beena^Bured,  npon  good  authority  that,  during  the  mild  adnilniBtratlon  of  Cardinal  Flenry, 
above  54,000  leUra  de  cachet  were  issued,  upon  the  single  ground  of  the  famous  bull  unigenUut, 

(14)  The  words  "law  of  the  land  "  and  "dne  proceBS  of  law"  are  employed  interchangeably 
in  constitntional  law,  and  mean  the  same  thing.  State  v.  Simons,  2  Spears,  767 ;  Van  Zahdt  v. 
Waddell,  2  Yerg.  260;  Matter  of  John  and  Cherry  Streets;  19  Wend.  659;  Green  v,  Brigga,  1 
Curt.  311;  Ervme's  Appeal,  16  Penn.  St.  256;  Parsons  r.  Russell,  11  Mich.  129;  Murraj^s 
Lessee  v.  Hoboken  Land  Co.  18  How.  276.  Thejr  have  sometimes  been  supposed  to  be  equiv- 
alent to  "  the  judgment  of  his  peers,"  but  this  is  an  error,  as  they  are  applicable  to  a  great . 
variety  of  c&ses  in  which  trial  by  jury  is  not  permissible  or  not  applicable.  "  The  meaning  is 
that  every  citizen  shall  hold  his  life,  liberty,  property  and  immumties  under  the  protection  of 
general  rules  which  govern  society."  Webster  in  Dartmouth  College  v.  "Woodward,  4  Wheat. 
519.  Due  process  of  law  in  each  particular  case  means,  such  an  exeition  of  the  powers  of 
government  as  the  settled  maxims  of  law  sanction  and  require,  and  under  such  safe-guards  for 
the  protection  of  individual  rights  as  those  maxims  prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs.  See  State  v  Allen,  2  McCord,  56 ;  Sears  v.  Cottrell,  5  Mich.  251 ; 
Taylor  t>.  Porter,  4  Hill,  140;  Hoke  v,  Henderson,  4  Dev.  15;  James  v.  Reynolds,  2  Texas,  251. 
Bank  of  Columbia  r.  Okely,  4  Wheat.  235;  Lenz  v.  Charlton,  23  Wis.  478. 

(15)  Amended  and  enforced  by  56  Geo.  ITI,  o.  100.  See  the  construction  of  these  acts. 
1  Cnitty's  Crim.  Law,  123.  As  to  the  writ  of  habeas  corpus  under  these  statutes  and  at  the 
common  law,  see  9  A.  and  E.  731.  The  nabeas  corpus  act  of  31  Charles  II,  has  been  generally 
re-enacied  in  the  American  States,  with  hioditications  to  conform  it  to  our  judicial  systems.  The 
constitution  of  the  United  States,  art  1,  $  9,  forbids  the  suspension  of  the  writ  of  habeas  corpus, 
unless  when,  in  cases  of  rebellion  or  invasion,  the  public  satety  may  require  it;  and  no  suspension 
has  been  had  under  this  permission  except  during  the  recent  rebellion.  The  federal  courts  only 
issue  the  writ  in  the  cases  prescribed  in  the  acts  of  congress,  and  those  cases  are  comparatively 
few,  and  are  only  where  the  imprisonment  is  under  pretence  of  national  authority,  or  where  this 
process  seems  important  to  prevent  encroachments  by  state  officials  upon  the  proper  province  of 
the  general  government.  Tne  protection  of  individuals  against  unlawnil  imprisonments  is  for  the 
most  part  left  to  the  state  courts. 

The  suFpcnsion  of  the  writ  of  habeas  corpus  does  not  legalize  whatever  may  be  done  during 
the  Busi)ension ;  it  only  takes  from  the  individual  one  of  the  usual  means  of  redress,  but  leaves 
the  persons  oonoemed  in  arrests  and  imprisonments  to  bear  the  responsibility  if  they  prove 
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out  accusation  or  trial,  would  be  so  gross  and  notorious  an  act  of  despotism,  as 
must  at  once  convey  tlie  alarm  of  tyranny  throughout  the  whole  kingdom ;  but 
confinement  of  the  person,  by  secretly  hurrying  him  to  gaol,  where  his  sufferings 
are  unknown  or  forgotten,  is  a  less  public,  a  less  striking,  and  therefore  a  more 
dangerous  engine  of  arbitrary  government.  And  yet  sometimes,  when  the  state 
is  in  real  danger,  even  this  may  be  a  necessary  measure.  But  the  happiness  of 
our  constitution  is,  that  it  is  not  left  to  the  executive  power  to  determine  when 
the  danger  of  the  state  is  so  great  as  to  render  this  measure  expedient;  for  it  ia 
the  parliament  only,  or  legislative  power,  that,  whenever  it  sees  proper,  can 
authorize  the  crown,  by  suspending  the  habeas  corpus  act  for  a  short  and  lim- 
ited time,  to  imprison  suspected  persons  without  giving  any  reason  for  so  doing; 
as  the  senate  of  Rome  was  wont  to  have  recourse  to  a  dictator,  a  magistrate  of 
absolute  authority,  when  they  judged  the  republic  in  any  imminent  danger. 
The  decree  of  the  senate,  which  usually  preceded  the  nomination  of  this  magis- 
trate, " dent  operam  consules,  ne  quid  respuhlica  detrimenti  capiaty^  was  called 
the  senatus  consulUcm  ultimm  necessitatis.  In  like  manner  this  experiment 
ought  only  to  be  tried  in  cases  of  extreme  emergency;  and  in  these  the  nation 
parts  with  its  liberty  for  awhile,  in  order  to  preserve  it  for  ever. 

The  confinement  of  the  person,  in  any  wise,  is  an  imprisonment ;  so  that  the 
keeping  a  man  against  his  will  in  a  private  house,  putting  him  in  the  stocks, 
arresting  or  forcibly  detaining  him  m  the  street,  is  an  imprisonment.  (I)  And 
the  law  so  much  discourages  unlawful  confinement,  that  if  a  man  is  under  duress 
of  imprisonment^  which  we  before  explained  to  mean  a  compulsion  by  an  illegal 
restraint  of  liberty,  until  he  seals  a  bond  or  the  like ;  he  may  allege  this  duress, 
r*lS7l  ^^^  avoid  the  extorted  bond.  But  if  a  man  l^  lawfully  imprisoned,  *and, 
I-  J  either  to  procure  his  discharge,  or  on  any  other  fair  account,  seals,  a  bond 
or  a  deed,  this  is  not  by  duress  of  impri8onment,iind  he  is  not  at  liberty  to  avoid 
it  {m)  To  make  imprisonment  lawful,  it  must  either  be  by  process  from  the 
courts  of  judicature,  or  by  warrant  from  some  legal  officer  having  authority  to 
commit  to  prison ;  which  warrant  must  be  in  writing,  under  the  hand  and  seal 
of  the  magistrate,  and  express  the  causes  of  the  commitment,  in  order  to  be 
examined  into,  if  necessary,  upon  a  habeas  corpus.  If  there  be  no  cause 
expressed,  the  gaoler  is  not  bound  to  detain  the  prisoner:  {n)  for  the  law  judges, 
in  this  respect,  saith  Sir  Edward  Coke,  like  Festus  the  Roman  governor,  that  it 
is  unreasonable  to  send  a  prisoner,  and  not  to  signify  withal  the  crimes  alleged 
against  him. 

A  natural  and  regular  consequence  of  this  personal  liberty  is,  that  every 
Englishman  may  claim  a  right  to  abide  in  his  own  country  so  long  as  he  pleases ; 
.  and  not  to  be  driven  from  it  unless  by  the  sentence  of  the  law.  The  king, 
indeed,  by  his  royal  prerogative,  may  issue  out  his  writ  ne  exeat  reg?nim,  and 
prohibit  any  of  nis  subjects  from  going  into  foreign  parts  without  license,  (a) 
This  may  be  necesssfry  for  the  public  service  and  stifeguard  of  the  common- 
wealth. But  no  power  on  earth,  except  the  authority  of  parliament,  can  send 
any  subject  of  England  out  of  the  land  against  his  will ;  no,  not  even  a  crimi- 
(  nal.  For  exile  and  transportation  are  punishments  at  present  unknown  to  the 
common  law ;  and,  whenever  the  latter  is  now  inflicted,  it  is  either  by  the  choice 
of  the  criminal  himself  to  escape  a  capital  punishment,  or  else  by  the  express 
direction  of  some  modern  act  of  parliament.  (16)  To  this  purpose  the  great 
charter  (p)  declares,  that  no  freeman  shall  be  banished,  unless  by  the  judgment 
of  his  peers,  or  by  the  law  of  the  land.    And  by  the  habeas  corpus  act,  31  Car. 

aj  2  Inst.  689.  (mj  S  IiiBt  483.  CnJ  Ibid.  62,  SS.  foj  F.  N.  B.  86.  fpj  C.  29. 

(16)  Exile  is  said  to  have  been  first  introduced  as  a  punishment  by  stat.  39  EUk.  c.  4.  See  Bar- 
rington  on  Statutes,  269.  Persons  capitally  convicted  are  frequently  pardoned  on  condition 
of  their  being  transported  for  life;  and  it  has  been  held  in  the  United 'States  that  the  condition 
of  voluntary  exile  might  be  lawfully  attached  to  a  pardon.  People  v.  James,  2  Caiues,  57 ; 
Flavell's  Case,  8  W.  and  S.  197.  So  may  the  condition  that  a  payment  of  inoucy  by  the  convict 
shall  be  made  or  secured.  Rood  v.  Wint^low,  2  Doug.  Mich.  6d 
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II,  c.  2,  (that  second  magna  carta,  and  stable  bulwark  of  our  liberties,)  it  is 
enacted,  that  no  subject  of  this  realm,  who  is  an  inhabitant  of  England,  Wales, 
or  Berwick,  shall  be  sent  prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey,  or 
places  beyond  the  seas,  (where  *they  cannot  have  the  full  beneht  and  r*ioQ-| 
protection  of  the  common  law);  but  that  all  such  imprisonments  shi;ll    L  -I 

be  illegal ;  that  the  person  who  shall  dare  to  commit  another  contrary  to  this 
law,  shall  be  disabled  from  bearing  any  office,  shall  incur  the  penalty  of  a  prce- 
munire,  and  be  incapable  of  receivmg  the  King's  pardon :  and  the  party  suffering 
shall  also  have  his  private  action  against  the  person  Committing,  and  all  his 
aiders,  advisers  and  abettors ;  and  shall  recover  treble  costs ;  besides  his  damages, 
which  no  jury  shall  assess  at  less  than  five  hundred  pounds. 

The  law  in  this  respect  is  so  benignly  and  liberally  construed  for  the  benefit  of 
the  subject,  that,  though  within  the  realm  the  king  may  command  the  attend- 
ance and  service  of  all  his  liegemen,  yet  he  cannot  send  any  man  out  of  the 
realm,  even  upon  the  public  service ;  excepting  sailors  and  soldiers,  the  nature 
of  whose  employment  necessarily  implies  an  excei)tion  :  he  cannot  even  consti- 
tute a  man  lord  deputv  or  lieutenant  of  Ireland  against  his  will,  nor  make  him 
a  foreign  ambassador,  (q)  For  this  might,  in  reality,  be  no  more  than  an  honour- 
able exile. 

III.  The  third  absolute  right,  inherent  in  every  Englishman,  is  that  of  P^op-jl^^t,^ 
erty :  which  consists  in  the  free  use,  enjoyment,  and  disposal  of  all  his  acquisi- 1  ^ 
tions,  without  any  control  or  diminution,  save  only  by  the  laws  of  the  laud.! 
The  origin  of  private  property  is  probably  founded  in  uatui-e,  as  will  be  more 
fully ^xptirtned  nrthe  second  book  of  the  ensuing  commentaries:  but  certainly] 
the  modifications  under  which  we  at  present  find  it,  the  method  of  conserving 
it  in  the  present  owner,  and  of  translating  it  from  man  to  man,  are  entirely  | 
derived  from  society ;  and  are  some  of  those  civil  advantages,  in  exchange  for  I 
which  every  individual  has  resigned  a  part  of  his  natural  liberty.     The  laws  of 
England  are  therefore,  in  point  of  honour  and  justice,  extremely  watchful  in 
ascertaining  and  protecting  this  right.    Upon  this  principle  the  great  charter 
(r)  has  declared  that  no  freeman  shall  be  disseised,  or  divested,  of  his  freehold, 


or  of  his  liberties,  or  free  *customs  but  by  the  judgment  of  his  peers, 


♦139] 


or  by  the  law  of  the  land.  And  by  a  variety  of  ancient  statutes  (a)  it  is 
enacted  that  no  man's  lands  or  goods  shall  be  seized  into  the  king's  hands, 
against  the  great  charter,  and  the  law  of  the  land;  and  that  no  man  shall  be 
disinherited,  nor  put  out  of  his  franchises  or  freehold,  unless  he  be  duly  brought 
to  answer,  and  be  forejudged  by  course  of  law ;  and  if  anything  be  done  to  the 
contrary  it  shall  be  redressed  and  holden  for  none. 

8o  great  moreover  is  the  regard  of  the  law  for  private  property,  that  it  will 
not  authorize  the  least  violation  of  it;  no,  not  even  for  the  geiK*riil  gv>oJ  of  (lio 
whole  community.  If  a  new  road,  for  instance,  were  to  be  made  through  \\w 
grounds  of  a  private  person,  it  might  perhaps  be  extensively  beneficial  to  the 
public;  but  the  law  permits  no  man,  or  set  of  men  to  do  this  without  consent 
of  the  owner  of  the  land.  In  vain  may  it  be  urged,  that  the  good  of  the  indi- 
vidual ought  to  yield  to  that  of  the  community ;  for  it  would  be  dangerous  to 
allow  any  private  man,  or  even  any  public  tribunal,  to  be  the  judge  of  this 
common  good,  and  to  decide  whether  it  be  expedient  or  no,  Besides  tiie  public 
good  is  in  nothing  more  essentially  interested,  than  in  the  ])rotection  of  every 
individual's  private  rights,  as  modelled  by  the  municipal  law.  In  this  and  sim- 
ilar cases  the  legislature  alone  can,  and  indeed  frequently  does  interpose,  and 
compel  the  individual  to  acquiesce.  But  how  does  it  interpose  and  compel  ? 
Not  by  absolutely  stripping  the  subject  of  his  property  in  an  arbitrary  manner ; 
but  by  giving  him  a  full  indemnification  and  equivalent  for  the  injury  thereby  i  .' 
sustained.  The  public  is  now  considered  as  an  individual,  treating  with  ani— ^ 
individual  for  an  exchange.  All  that  the  legislature  does  is  to  oblige  the  owner*  * ' 
to  alienate,  his  possessions  for  a  reasonable  price ;  and  even  this  is  an  exertion  of 

{q)  3  Inst.  46  (r)  C.  29.         .  («)  6  Edw.  m,  o.  9.       85  Edw.  m,  St.  6.  o.  4.    28  Kdw.  Ill,  o.  8. 
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power,  which  the  legislature  indulges  with  caution,  and  which  nothing  but  the 
legislatnre  can  perfonn.(17) 

r*140l  *^^^  ^8  ^^^8  ^^®  ^^^y  instance  in  which  the  law  of  the  land  has  post- 
*-  -'  poned  even  public  necessity  to  the  sacred  and  inviolable  rights  of  pri- 
vate property.  For  no  subject  of  England'cah'be  constrained  to  pay  any  aids  or 
taxes,  even  wr  the  defence  of  the  realm  or  the  support  of  government,  but  sncli 
as  are  imposed  by  his  own  consent,  or  that  of  his  representatives  in  parliament 
By  the  statute  25  Edw.  I,  c.  5  and  6,  it  is  provided  that  the  king  shall  not  take 
any  aids  or  tasks,  but  by  the  common  assent  of  the  realm.  And  what  that 
common  assent  is,  is  more  fully  explained  by  34  Edw.  L,  St.  4,  c.  1,  which (/) 

(f)  See  the  Introduction  to  the  great  charter  {edit,  Ox<m,)8itb  anno  1207  ;  wherein  It  Is  shewn  that  this 
sUitntc  de  taUiagio  non  eoncedendo^  supposed  to  have  been  made  in  34  Edw.  I.  Is  In  i-eality,  nothiiia:  more 
than  u  Horl  or  translation  into  Latin  of  the  coti^trnuUioeartarumy  25  Edw.  I,  which  was  oii^ually  pubiialied 
in  the  Norman  language. 

(17)  [These  observations  must  be  taken  with  considerable  qualification,  for,  as  observed  by 
Buller,  J.,  there  are  many  cases  in  which  individuals  sustain  ani^juir,  for  which  the  law  gives  no 
action :  for  instance,  puiung  down  houses  or  rai8in|;^  bulwarks  for  the  preservation  and  defence 
of  the  kingdom  against  the  king's  enemies.  The  civil  law  writers  indeed  say  that  the  individuals 
who  suffer  have  a  right  to  resort  to  the  public  for  a  satisfaction,  but  no  one  ever  thought  that 
the  common  law  gave  an  action  against  the  individual  who  pulled  down  the  house,  Ac.  Aud 
where  the  acts  of  commissioners  appointed  by  a  paving  act  occ&sitm  a  damage  to  au  individual, 
without  any  excess  of  jurisdiction  on  their  part,  the  commissioners  or  paviors  acting  under  them 
are  not  liable  to  an  action.  4  Term  Rep.  794.  6,  7 ;  3  Wils.  461 ;  6  Taunton,  29.  In  general, 
however,  a  power  of  this  nature  must  be  created  by  statute,  and  which  usually  provides  com- 
pensation to  the  individual.  Thus  by  the  highway  act,  13  G^eo.  Ill,  c.  78,  aud  3  Geo.  IV,  c.  Ul>, 
sec.  84-6,  two  justices  may  either  widen  or  divert  anv  highway  through  or  over  any  person's 
soil,  even  without  his  consent,  so  that  the  new  way  shall  not  be  more  than  thirty  feet  wido,  and 
that  they  pull  down  no  building,  nor  take  away  the  ground  of  any  garden,  park,  or  yard.  But 
the  surveyor  shall  offer  the  owner  of  the  soil,  over  which  the  new  way  is  carried,  a  reasonable 
compensation,  which,  if  he  refuses  to  accept,  the  justices  shall  certifv  their  proceedings  to  some 
general  quarter  sessions ;  and  the  surveyor  shall  give  fourteen  days^  notice  to  the  owner  of  the 
soil  of  an  intention  to  apply  to  the  sessions ;  and  the  justices  of  the  sessions  shall  empanel  a  jury, 
who  shall  assess  the  damages  which  the  owner  of  the  soil  has  sustained,  provided  that 
they  do  not  amount  to  more  than  forty  years'  purchase.  And  the  owner  of  the  soil  shall  still 
be  entitled  to  all  the  mines  within  the  soil  which  can  be  got  without  breaking  the  surface  of  the 
highway.  Many  other  acts  for  local  improvements,  recently  passed,  contain  similar  compensation 
clauses.] 

The  constitutions  of  the  United  States  and  of  the  several  states  forbid  the  taking  of  priyate 
property  for  public  use  without  just  compensation.  It  is  well  settled  that  g.»vemineut  has  no 
right  to  take  the  property  of  one  citizeu  and  transfer  it  to  another,  even  on  the  making  of  full 
compensation.  Beekmau  v.  S.  and  S.  K.  R.  Co.,  3  Paige,  45 ;  Hepburn's  Case,  3  Bland,  95 ; 
Pittsburg  t;,  Scott,  I  Penn.  St.  139;  Matter  of  Albany  St  11  Wend.,  149;  Cooper  r.  Williann, 
5  Ohio,  393 ;  Reeves  v.  Treasurer  of  Wood  county,  8  Ohio,  N.  S.  3.J.5 ;  Xe^bitt  r.  Truiubo.  39  1 11. 
110 ;  Osboni  v.  Hart,  ii4  Wis.  90 ;  Bankhead  v.  Brown,  ^')  Iowa,  540.  The  legislature  ha<  a  right 
to  detennine,  or  to  provide  a  tribunal  for  determining,  the  necessity  of  appropnating  propi-rty 
for  public  purposes ;  Lyon  v.  Jerome,  26  Wend.  484;  Ford  v,  Chicago  and  X.  W.  K.  K.  Co..  U 
Wis.  617 ;  Hays  ».  Risher,  32  Penn.  St  169 ;  North  Missouri  R.  R.  Co.  r.  Lot^kland.  25  Mo.  515 ; 
but  on  the  question  of  the  amount  of  compensatitm  the  owner  ha^  a  right  to  re(iuire  that  an 
impartial  tnbunal  be  provided  for  its  determination ;  Charles  River  Bridge  r .  Warren  Bridge,  7 
Pick.  344  ;  Same  Case,  11  Pet  571 ;  People  v.  Tallman,  36  Barb,  242;  Bixmoville  r.  Onnrod,  23 
Miss.  193.  Some  of  the  state  constitutitms  provide  that  compensation  »hall  be  Jirst  made,  but  in 
the  absence  of  such  provision  it  is  sufficient  if  the  means  be  provided  by  which  the  owner  can, 
with  certainty,  obtain  it  Bloodgood  v.  Mohawk  and  H.  R.  R.  Co.,  18  Wend.  9. ;  Uexford  v. 
Knight,  11  N.  Y.  308 ;  Taylor  r.  Marcy,  25  III.  518 ;  Collison  v.  Hedrick,  15  Grat  244 ;  People  v. 
Green.  3  Mich.  496 ;  Charlestown  Branch  R.  R.  Co.  v.  Middlesex,  7  Met  78 ;  Hai-pur  r.  liichardson, 
2<)  Ual.  251.  Corporations  for  the  construction  of  railroads,  turnpikes  and  other  iuiproved  high- 
ways may  be  adopted  as  public  agencies,  and  may  be  authorized  to  take  private  property  to 
themselves  under  the  right  of  eminent  domain,  on  obtaining  the  proper  legislative  authority. 
Beckmani;.  S.  and  S.  R.  R.  Co.,  3  Paige,  73;  Pratt  v.  Brown,  3  Wis.  603;  Wilson  v.  Blackbird 
Creek  Marsh  Co.,  2  Pet.  251 ;  Buonaparte  v,  Camden  and  A.  R.  R.  Co.,  1  Bald.  205 ;  Swau  v. 
Williams.  2  Mich.  427 ;  Stevens  t?.  Middlesex  Canal,  12  Ma.^s.  466 ;  Raleigh,  &c„  R.  R.  Co.  v. 
Davis,  2  Dev.  and  Bat  451 :  Gilmer  v.  Lime  Point,  18  Cal.  229.  There  has  been  some  contro- 
versy whether  the  appnipriation  of  lands  by  the  owners  of  mill  sites  in  order  to  obtain  power 
for  manufacturing  purposes,  was  to  be  regaraed  as  a  j>m&/m;  purpose,  so  as  to  anthorixe  the  exercise 
of  the  right  of  en'iinent  domain ;  but  laws  for  this  purpose  have  been  sustained  in  siMiie  states. 
Wolcott  W.  M.  Co.  V.  Upham,  5  Pick,  294  ;  French  v.  Braiutree  Manuf.  Co..  2:J  Pick.  2i0;  Ujizen 
V.  Essex  Co.,  12  Cu^h.  477;  Harding  v.  Goodlet,  3  Yerg.  41 ;  Thein  v,  Yoogtlauder,  3  Wis.  465; 
PraU  V.  Brown,  Ibid.  603.  See  People  v.  Salem,  20  Mick  450. 
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enacts,  thai  no  talliage  or  aid  shall  be  taken  without  the  assent  of  the  arch- 
bishops, bishops,  earls,  barons,  knights,  burgesses,  and  other  freemen  of  the  land : 
and  again  by  14  Edw.  Ill,  St.  2,  c.  1,  the  prelates,  earls,  barons,  and  commons, 
citizens,  burgesses  and  merchants,  shall  not  be  charged  to  make  any  aid,  if  it  be 
not  by  the  common  assent  of  the  great  men  and  commons  in  parliament.  And 
as  this  fundamental  law  had  been  shamefully  evaded  under  many  succeeding 
princes,  by  compulsive  loans,  and  benevolences  extorted  without  a  real  and  vol- 
nntary  consent,  it  was  made  an  article  in  the  petition  of  right,  3  Car.  I,  that  no 
man  shall  be  compelled  to  yield  any  gift,  loan,  or  benevolence,  tax,  or  such  like 
charge,  without  common  consent  by  act  of  parliament.  And,  lastly,  by  the 
statute  1  W.  and  M.  St.  2,  c.  2,  it  is  declared,  that  levying  money  for  or  to  the 
use  of  the  crown,  by  pretence  of  prerogative,  without  grant  of  parliament,  or  for 
longer  time,  or  in  other  manner,  than  the  same  is  or  snail  be  granted ;  is  illegal. 
In  the  three  preceding  articles  we  have  taken  a  short  view  of  the  principal 
absolute  rights  which  appertain  to  every  Englishman.  But  in  vain  would  these 
rights  be  declared,  ascertained,  and  protected  by  the  detid  letter  of  the  laws,  if 
the  *constitution  had  provided  no  other  method  to  secure  their  actual  r  ^^a-ii 
enjoyment.    It  has  therefore  established  certain  other  auxiliary  subor-   L  J 

dinate  rights  of  the  subject,  which  serve  principally  as  outworks  or  banriers  to 
protect  and  maintain  inviolate  the  three  great  and  primary  rights,  of  personal 
security,  personal  liberty,  and  private  property.    These  are, 

1.  The  constitution,  powers,  and  privileges  of  parliament ;  of  which  I  shalL 
treat  at  large  in  the  ensuing  chapter.  J*^  ^^'/ki  /. 

2.  The  limitation  of  the  king's  prero^tive,  by  bounds  so  certain  and  notoriouSjVrt  ^"^ 
that  it  is  impossible  he  should  either  mistake  or  legally  exceed  them  without  theL  ,^//'  • '  ' 
consent  of  the  people.    Of  this,  also,  I  shall  treat  in  its  proper  place.    The  former  |' 

of  these  keeps  the  legislative  power  in  due  health  and  vigor,  so  as  to  make  it 
improbable  that  laws  should  be  enacted  destructive  of  general  liberty :  the  latter 
is  a  guard  upon  the  executive  power  by  restraining  it  from  acting  either  beyond 
or  in  contradiction  to  the  laws,  that  are  framed  and  established  by  the  other, 

3.  A  third  subordinate  right  of  every  Englishman  is  that  of  applying  to  the  I 
courts  of  justice  for  redress  of  injuries.  Since  the  law  is  in  England  the  I 
supreme  arbiter  of  every  man's  life,  liberty,  and  property,  courts  of  justice  must 
at  all  times  be  open  to  the  subject,  and  the  law  be  duly  administered  therein. 
The  emphatical  words  of  magna  carta,  {u)  spoken  in  the  person  of  the  king, 
who  in  judgment  of  law  (says  Sir  Edward  Coke),  {w)  is  ever  present  and  repeat- 
ing them  m  all  his  courts,  are  these;  7iulli  vendemus,  nvlli  negabirmiSy  aut 
differenius  rectum  vel  pistitiam :  "  and  therefore  every  subject,"  continues  the 
same  learned  author,  "  for  injury  done  to  him  in  bonis,  in  terris,  vel  perso7ia, 
by  any  other  subject,  be  he  ecclesiastical  or  temporal,  without  any  exception, 
may  take  his  remedy  by  the  course  of  the  law,  and  have  justice  and  right  for 
the  injury  done  to  him,  freely  without  sale,  fully  without  any  denial,  and  speed- 
ily without  delay.'*  It  were  endless  to  enumerate  all  the  affirmative  acts  of 
parliament,  *wherein  justice  is  directed  to  be  done  according  to  the  law  r  u,.  .^  -i 
of  the  land ;  and  what  that  law  is  every  subject  knows,  or  may  know,  L  J 
if  he  pleases;  for  it  depends  not  upon  the  arbitrary  will  of  any  judge,  but  is 
pennanent,  fixed,  and  unchangeable,  unless  by  authority  of  parliament.  I  shall, 
however,  just  mention  a  few  negative  statutes,  whereby  abuses,  perversions,  or 
delays  of  justice,  especially  by  the  prerogative,  are  restrained.  It  is  ordained 
by  magna  carta  {x)  that  no  freeman  shall  be  outlawed,  that  is,  put  out 
of  the  nrotection  and  benefit  of  the  laws,  but  according  to  the  law  of  the 
land.  liy  2  Edw.  Ill,  c.  8,  and  11  Ric.  II,  c.  10,  it  is  enacted,  that  no  commands 
or  letters  shall  be  sent  under  the  great  seal,  or  the  little  seal,  the  signet,  or  privy 
seal,  in  disturbance  of  the  law;  or  to  disturb  or  delay  common,  right:  and, 
though  such  commandments  should  come,  the  judges  shall  not  cjase  to  do 
right;  which  is  also  made  a  part  of  their  oath  by  statut'i  18  Edw.  Ill,  St.  4. 
Aid  by  1  W.  and  M.  St.  2,  c.  2,  it  is  declared,  that  the  pretended  power  of  sus- 

(u)  C.  29.  (w)  2  Inst.  65.  (xX  c  29. 
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pending,  or  dispensing  with  laws,  or  the  execution  of  laws,  hy  regal  authority, 
without  consent  of  parliament,  is  illegal.  (18) 

Not  only  the  substantial  part,  or  judicial  decisions,  of  the  law,  but  also  the 
formal  ]>art,  or  method  of  proceeding,  cannot  be  altered  but  by  parliament ;  for, 

\i']  if  once  those  outworks  were  demolished,  there  would  be  an  inlet  to  all  manner 

of  innovation  in  the  body  of  the  law  itself.     The  king,  it  is  true,  may  erect  new 

t^  L  courts  of  justice;  but  then  they  must  proceed  according  to  the  old  established 

I  forms  of  the  common  law.  For  which  reason  it  is  declared,  in  the  stiitute  10 
Car.  I,  c.  10,  upon  the  dissolution  of  the  court  of  starchambcr,  that  neither  his 
majesty,  nor  his  privy  council,  have  any  jurisdiction,  power,  or  authority,  by 
English  bill,  petition,  articles,  libel,  (which  were  the  course  of  proceeding  in  the 
8taichaml)er,  borrowed  from  the  civil  law,)  or  by  any  other  arbitniry  way  wLat- 
soever,  to  examine,  or  draw  into  question,  determine,  or  dispose  of  the  lands  or 
goods  of  any  subjects  of  this  kingdom;  but  that  the  same  ought  to  be  tried 
and  determined  in  the  ordinary  courts  of  justice,  and  by  course  of  law. 
r  #^  J0 1  4.  *If  there  should  happen  any  uncommon  injury,  or  infringement  of 
*■  J   the  rights  befoi-e  mentioned,  which  the  ordinary  course  of  law  is  too 

iefective  to  reach,  there  still  remains  a  fourth  subordinate  right,  appertaining 
bo  every  individual,  namely,  the  right  of  petitioning  the  king,  or  eitlier  house 
Df  parliament,  for  the  redress  of  grievances.  (19)  In  Russia  we  are  told  (y)  that 
the  Czar  Peter  established  a  law,  that  no  subject  might  petition  the  throne  till 
he  had  first  petitioned  two  different  ministers  of  state.  In  case  he  obtained  jus- 
tice from  neither,  he  might  then  present  a  third  petition  to  the  prince ;  but 
upon  pain  of  death,  if  found  to  be  in  the  wrong :  the  consequence  of  which 
was,  that  no  one  dared  to  offer  such  third  petition ;  and  grievances  seldom  fall- 
ing under  the  notice  of  the  sovereign,  he  had  little  opportunity  to  redress  them. 
The  restrictions,  for  some  there  are,  which  are  laid  upon  petitioning  in  England, 
are  of  a  nature  extremely  different;  and,  while  they  promote  the  spirit  of  peace, 
they  are  no  check  upon  "that  of  liberty.  Care  only  must  be  taken,  lest,  under 
,  the  pretence  of  petitioning,  the  subject  be  guilty  of  any  riot  or  tumult,  as  hap- 
.  pened  in  the  opening  of  tiie  memorable  parliament  in  1G40:  and,  to  prevent 

this,  it  is  provided  by  the  statute  13  Car.  11,  St.  1,  c.  5,  that  no  petition  to  the 
^j  king,  or  either  house  of  J>arliament,  for  any  alteration  in  church  or  state,  shall 

f  be  signed  by  above  twenty  persons,  unless  the  matter  thereof  be  approved  by 

three  justices  of  the  peace,  or  the  major  part  of  the  grand  jury  (20)  in  the 
.  country;  and  in  London  «by  the  lord  mayor,  aldermen,  and  common  council: 
nor  shall  any  petition  be  presented  by  more  than  ten  j)ersons  at  a  time.    But, 

CffJ  Moutosq.  Sp.  L.  xii.  26. 

(18)  [R«»e  the  case  of  the  Seven  Bishops,  and  note  thereto.     BrcMinrs  Con^t.  L.  40^.  A'X)']. 

(I'J)  [This  right  is  guoranUHMl  by  the  third  ainendnicnt  to  th<*  coii-tiliitiini  of  the  I'liit  ■  1 
States.  For  disouHsionsm  congress  respecting  it,  see  Benton's  AbridgnuMit  «.f  Dt'luiti*^,  v.  ii,  :.; 
to  (iO,  18-2  U)  188, 5i09,  436  to  444 ;  v.  I.  ^97 ;  v.  xii,  GliO  to  679,  705  Ut  743;  v.  xiii.  5  to  5i.i.  rido  to 
290,  r).57  to  562. 

('20)  ["Which  the  grand  jurr  may  do  either  at  the  assizes  or  sessions.  The  ^mnishnicnt  for  an 
offence  against  this  act,  is  a  lino  to  any  annmnt  not  exceeding  lOO/.  and  inipnsonnient  for  three 
months.  At  the  trial  of  Lord  George  Gordon,  the  whole  conrt,  including  L<»rd  Mansfield, 
declared  that  this  statute  was  not  affected  by  the  bill  of  rights,  1  Wni.  and  M.  St.  *2,  c.  2.  See 
Bougia**,  571.  But  Mr.  Dunning,  in  the  house  of  commons,  cimtcnded,  ''that  it  wju*  a  (Hear  and 
fundamental  point  in  the  constitution  of  this  country,  that  the  peojile  hatl  a  right  to  petition 
their  representatives  in  parliament,  And  that  it  was  by  no  means  true  that  the  number  ol  names 
signed  to  any  such  petition  was  linlited.  To  argue  that  the  act  of  Charles  wa*!  now  in  fore  <. 
would  be  08  absurd  as  to  pretend  that  the  prerogative  of  the  crown  still  remained  in  its  full 
extent,  notwithstanding  the  decUiration  in  the  uill  of  rights."  See  New  An.  Reg.  1781,  v.  1 1.  A  nd 
the  acknowledged  practice  has  been  consistent  with  this  opinion. 

The  state  of  disturbance  and  political  excitement  in  which  this  kingdom  was  involved  several 
years  after  the  peace  of  1815,  produced  further  regulations  and  restrictions  of  the  right  of 
petitioning.  The  people  in  the  uwiuufacturing  districts  having  little  empl«)yment,  from  the 
general  stagnation  of  trade,  devoted  themselves  with  intense  nrd<»r  to  imlitical  discu-ision^;, 
and  in  some  places  the  partisans  of  refiirm,  presuming  that  their  demands  would  not  Im*  con- 
ceded to  their  petitions,  were  preparing  for  the  altemative  of  open  f«»rce.  In  th{"^e  circuni- 
Btances  the  legislature  thought  fat  to  forbid  all  public  meetings  (except  county  meeting-*  called 
by  the  lord- lieutenant  or  Uie  dheriff),  which  consisted  of  more  than  fifty  persons,  unless  in 
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niider  these  regulations,  it  is  declared  by  the  statute  1  W.  and  M.  St.  2,  c.  2,  that 
the  subject  hath  a  right  to  petition ;  and  that  all  commitments  and  prosecutions 
for  such  petitioning  are  illegal.  - 

5.  Tlie  fifth  and  last  auxiliary  right  of  the  subject,  that  I  shall  at  present  I 
mention,  is  that  of  having  arms  for  their  defence,  suitable  to  their  condition! 
and  degree,  and  such  as  are  *allowed  by  law.  (21)    Which  is  also  declared  r  i^^^^  -i 
by  the  same  statute,  1  W.  and  M.  St.  2,  c.  2,  and  is  indeed  a  public  allow-   »■  -* 

ance,  under  due  restrictions,  of  the  natural  right  of  resistance  and  self-preser- 
vation, when  the  sanctions  of  society  and  laws  are  found  insufficient  to  restrain 
the  violence  of  opi^ression.  -p 

In  these  several  articles  consist  the  rights,  or,  as  they  are  freouently  termedJ 
the  liberties  of  Englishmen :  liberties  more  generally  talked  of  than  thoroughly 
understood ;  and  yet  highly  necessary  to  be  perfectly  known  and  considered  by 
every  man  of  rank  and  property,  lest  his  ignorance  of  the  points  whereon  thev 
are  founded  should  hurry  him  into  faction  and  licentiousness  on  the  one  hand, 
or  a  pusillanimous  indifference  and  criminal  submission  on  the  other.    And  we 
have  seen  tliat  tliese  rights  consist,  primarily,  in  the  free  enjoyment  of  personal      ^ 
security,  of  personal  liberty,  and  of  private  property.     So  long  as  these  remain 
inviolate,  the  subject  is  perfectly  free ;  for  every  species  of  compulsive  tyranny 
and  oppression  must  act  in  opposition  to  one  or  other  of  these  rights,  having 
no  other  object  upon  which  it  can  possibly  be  employed.     To  preserve  these 
from  violation,  it  is  necessary  that  the  constitution  of  parliament  be  supported  ^- — 
in  its  full  vigour;  and  limits,  certainly  known,  be  set  to  the  royal  prerogative. 
And,  lastly,  to  vindicate  these  rights,  when  actually  violated  or  attacked,  the  sub- 
jects of  England  are  entitled,  in  the  first  place,  to  the  regular  administration  and  (^Ce^n^'^ 
free  course  of  justice  in  the  courts  of  law  ;  next,  to  the  right  of  petitioning  the  . 
king  and  parliament  for  redress  of  grievances ;  and  lastly,  to  the  right  of  having  and  ^ 
using  arms  for  sfelf-preservation  and  defence.    And  all  these  rights  and  liberties  it 
IS  our  birthright  to  enjoy  entire;  unless  where  the  laws  of  our  country  have  laid  ^)v^ .  ^  ^ 
them  under  necessary  restraints:  restraints  in  themselves  so  gentle  and  ^^^^^T\/^J\    ;^ 
ate,  as  will  appear,  upon  farther  inquiry,  that  no  man  of  sense  or  probity  wouldU^^"**  " 
wish  to  see  them  slackened.    For  all  of  us  liave  it  in  our  choice  to  do  everything| 
that  a  good  man  would  desire  to  do ;  and  are  restniined  from  nothing  but  what  t 
would  be  pernicious  either  to  ourselves  or  our  fellow  citizens.     So  that  this 
review  *of  our  situation  may  fully  justify  the  observation  of  a  learned   r  m-iAK  ^ 
French  author,  who  indeed  generally  both  thought  and  wrote  in  the   *-  -' 

spirit  of  genuine  freedom,  (z)  and  who  hath  not  scrupled  to  profess,  even  in  the 
very  bosom  of  his  native  country,  that  the  English  is  the  only  nation  in  the 
world  where  political  or  civil  liberty  is  the  direct  end  of  its  constitution. 
Recommending,  therefore,  to  the  students  in  our  laws  a  farther  and  more  accu- 
rate search  into  this  extensive  and  important  title,  I  shall  close  my  remarks 
upon  it  with  the  expiring  wish  of  the  famous  Father  Paul  to  his  country, 
"Esto  perpetuaP 

(m)  Montesq.  Spirit  of  Laws  xi,  5. 

separate  township  or  parishes,  by  the  inhabitants  thereof  of  which  six  davs'  previous  notice 
must  be  given  to  a  justice  of  the  peace,  signed  by  seven  resident  householders.  See  60  Geo. 
Ill,  c.  6. 

I^ut  as  the  mischief  was  temporary,  the  restrictions  npon  the  right  of  meeting  to  deliberate 
upon  public  measures  were  limited  in  their  duration,  and  have  mostly  expired ;  those  enactments 
wliich  were  designed  to  prevent  such  meetings  from  being  perverted  to  objects  manifestly  dan- 
gen)us  to  the  peace  of  the  community,  only  continuing  in  force.] 

(21)  Mr.  Tucker,  writing  in  1802,  calls  attention  to  the  fact  that  the  Constitution  of  the  United 
States  (4th  amend.)  declares  that  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed,  and  this  without  any  qualification  as  to  their  condition  or  degree,  as  is  the  case  in  the 
British  government.  Whoever  examines  the  forest  and  game  laws  in  the  British  Code,  will 
readily  perceive  that  the  ritfht  of  keeping  arms  is  effectually  taken  away  from  the  people  of  Eng- 
land. The  commentator  himself  informs  us  (vol.  2,  ^.  412,)  that  "  the  prevention  of  piipular 
insurrections  and  resistance  to  government,  by  disamimg  the  bulk  of  the  people,  is  a  reason 
oftener  meant  than  avowed  by  the  makers  of  the  forest  and  game  law." 

As  to  the  right  of  all  persons  to  bear  arms  for  self-protection,  see  Bliss  v.  Commonwealth,  3 
Lit  90 ;  Nunn  v.  State,  1  Kelley;  243 ;  and  Ely  v.  Thompson,  3  A.  K.  Marsh,  73. 
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CHAPTER  11. 
OF  THE  PARLIAMENT. 


/We  are  next  to  treat  of  the  rights  and  duties  of  persons,  as  they  are  members 
of  society,  and  stand  in  various  relations  to  each  other.  These  relations  are 
either  public  or  private :  and  we  will  first  consider  those  that  are  public. 
The  most  universal  public  relation,  by  which  men  are  connected  together,  is 
that  of  government ;  namely,  as  governors  and  governed ;  or,  in  other  words,  a^ 
magistrates  and  people.  Of  magistrates,  some  also  are  supreme^  in  whom  the 
sovereign  power  of  the  state  resides ;  others  are  subordinate,  deriving  all  their 
authority  from  the  supreme  magistrate,  accountable  to  him  for  their  conduct, 
and  acting  in  an  inferior  secondary  sphere. 

,  In  all  tyrannical  governments,  the  supreme  magistracy,  or  the  right  both  of 
I  making  and  of  enforcing  the  laws,  is  vested  in  one  and  the  same  man,  or  one 
*  and  the  same  body  of  men ;  and  wherever  these  two  powers  are  united  together, 
there  can  be  no  public  liberty.  The  magistrate  may  enact  tyrannical  laws,  and 
execute  them  in  a  tyrannical  manner,  since  he  is  possessed,  in  quality  of  dispenser 
of  justice,  with  all  the  power  which  he,  as  legislator,  thinks  proper  to  give  him- 
self. But,  where  the  legislative  and  executive  authority  are  in  distinct  hands, 
the  former  will  take  care  not  to  entrust  the  latter  with  so  large  a  power  as  may 
tend  to  the  subversion  of  its  own  independence,  and  therewith  of  the  liberty  of 
the  subject  With  us,  therefore,  in  England,  this  supreme  power  is  divided  into 
r  #. .  ft,  1  *two  branches ;  the  one  legislative,  to  wit,  the  parliament,  consisting  of 
*  J   ^^^j?'  lc>rds,  and  commons ;  the  other  executive,  consisting  of  the  king 

alone.  It  will  be  the  business  of  this  chapter  to  consider  the  Britisli  parliament, 
in  which  the  legislative  power,  and  (of  course)  the  supreme  and  absolute  author- 
tiy  of  the  state,  is  vested  by  our  constitution. 

f  The  original  or  first  institution  of  parliament  is  one  of  those  matters  which 
'  lies  so  far  hidden  in  the  dark  ages  of  antiquity,  that  the  tracing  of  it  out  is  a 
thing  equally  difficult  and  uncertain.  (1)  The  word  parliament  itself,  {parte- 
ment  or  colloquium,  as  some  of  our  historians  translate  it,)  is  comparatively  of 
modern  date ;  derived  from  the  French,  and  signifying  an  assemblv  that  met 
and  conferred  together.  It  was  first  applied  to  general  assemblies  of  the  states 
under  Louis  VII,  in  France,  about  the  middle  of  the  twelfth  century,  (a)  But 
it  is  certain  that,  long  before  the  introduction  of  the  Norman  language  into 
England,  all  matters  of  importance  were  debated  and  settled  in  the  great  coun- 
cils of  the  realm :  a  practice  which  seems  to  have  been  universal  among  the 
northern  nations,  particularly  the  Germans,  {h)  and  carried  by  them  into  all  the 
countries  of  Europe,  which  they  overran  at  the  dissolution  of  the  Roman  empire : 
relics  of  which  constitution,  under  various  modifications  and  changes,  are  still 
to  be  met  with  in  the  diets  of  Poland,  Germany,  and  Sweden,  and  the  assembly 
of  the  estates  in  France ;  ^c)  for  what  is  there  now  called  the  parliament  is  only 
the  supreme  court  of  justice,  consisting  of  the  peers,  certain  dignified  ecclesias- 
tics, and  judges,  which  neither  is  in  practice,  nor  is  supposed  to  be  in  theory, 
a  general  council  of  the  realm. 
I  W  ith  us  in  England  this  general  council  hath  been  held  immemorially  under 
i  the  several  names  oi  micheUsynoth  or  great  council,  michel-geniote,  or  great  meet- 
r  ^-iAQ  I  iiigj  ^^^  more  *frequently  wittena-gemote,  or  the  meeting  of  wise  men. 
^  Jit  was  also  styled  in  Latin,  commxuie  concilium  regni,  magnum  concilium 

{a)  M(k1.  Un.  Hlat.  xxfll.  307.  The  first  mention  of  it  In  our  statute  law  la  in  tbe  preamble  to  the  statute 
of  Westni.  1.    3  E.hv.  I.  A.  I).  1272. 

(6)  De  minoribus  rebus  priticipes  coruuUani,  dt  nu^joribtu  omnea.    Tac.  de  mor.  Germ.  c.  11. 

(c)  TImse  were  atsembleil  for  the  last  time,  A.  D,  1561  (see  Whitelocke,  of  Tari.  c.  72.)  or  accordinsto 
IJobcrtaon.  A.  D^  jOli^  (lli.st   Cha.  V.  i,  369. ) 

(1)  [The  word  parUamentumwA^  not  used  in  England  till  the  reign  of  Henry  III.    Prynne  on 
4  Inst.  2.]    The  gradual  development  of  representative  institiUiona  in  England  is  shown  in  HaJ- 
iam  (Const  Hist.)  and  Todd  (ParL  Gk)v.)  and  is  discussed  more  or  less  in  uie  popniar  histories. 
94      • 
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regis^  curia  magna,  conventus  magnatum  velprocerum  assisa,  ^eneraliSy  and  some- 
tiaies  communitas  regni  AnglicB.  (d)  We  have  instances  of  its  meeting  to  order 
the  affairs  of  the  kingdom,  to  make  new  laws,  and  to  mend  the  old,  or,  as  Fleta  (e) 
expresses  it,  "  novis  injuriis  emersis  nova  constituere  remedial*  so  early  as  tlie 
reign  of  Ina,  king  of  the  West  Saxons,  Offa,  king  of  the  Mercians,  ana  Ethel- 
bert,  king  of  Kent,  in  the  seveml  realms  of  the  heptarchy.  And,  after  their 
union,  the  Mirror  (/)  informs  us,  that  King  Alfred  ordained  for  a  perpetual 
usage,  that  these  councils  should  meet  twice  in  the  year,  or  oflener,  if  need  be, 
to  treat  of  the  government  of  God's  people ;  how  they  should  keep  themselves 
from  sia,  should  live  in  quiet,  and  should  receive  ri^ht.  Our  succeeding  Saxon 
and  Danish  monarchs  held  frequent  councils  of  this  sort,  as  appears  from  their 
respective  codes  of  laws ;  the  titles  wherebf  usually  speak  them  to  be  entvcted, 
either  by  the  king  with  the  advice  of  his  wittena-gemote,  or  wise  men,  as  **  hoec 
sunt  inslituiaj  quce  Edgariis  rex  consilio  sapienhim  suorutn  instituit ;  "  or  to  be 
enacted  by  those  sages  with  the  advice  of  the  king,  as,  "  hcec  sunt  judicia,  qum 
sapientes  consilio  regis  Ethclstani  instituenint ;  "  or  lastly,  to  be  enacted  by  them 
both  together,  as,  "  hcBC  sunt  institutiones,  quas  rex  Edmundus  et  episcopi  sui 
cum  sapientibus  suis  instituenmt.*' 

There  is  also  no  doubt  but  these  great  councils  were  occasionally  held  under 
the  tirst  princes  of  the  Norman  line.  Glanvil,  who  wrote  in  the  reign  of  Henry 
the  Second,  speaking  of  the  particular  amount  of  an  amercement  in  the  sheriff  a 
court,  says,  it  hivd  never  been  yet  ascertained  by  the  general  assize,  or  assembly, 
but  was  left  to  the  custom  of  particular  counties.  ( g)  Here  the  general  assize 
is  spoken  of  as  a  meeting  well  known,  and  its  statutes  or  decisions  are  put  in 
*a  manifest  contnidistinction  to  custom,  or  the  common  law.  And  in  r  ^^^^q  -i 
Edward  the  Third's  time  an  act  of  parliament,  made  in  the  reign  of  I-  ■* 

William  the  Conqueror,  was  pleaded  in  the  case  of  the  abbey  of  St  Edmund's- 
bury,  and  judicially  allowed  by  the  court,  (h)  I 

itjnce  it  indisputably  appears,  that  parliaments,  or  general  councils,  are  coeval 
with  the  kingdom  itself.  How  those  parliaments  were  constituted  and  com- 
posed, is  another  question,  which  has  been  matter  of  great  dispute  among  our 
learned  antiquaries ;  and,  particularly,  whether  the  commons  were  summoned 
at  all ;  or,  if  summoned,  at  what  period  they  began  to  form  a  distinct  assembly. 
But  it  is  not  my  intention  here  to  enter  into  controversies  of  this  sort.  I  hold 
it  sufficient  that  it  is  generally  agreed,  that  in  the  main  the  constitution  of  par- 
liament, as  it  now  stands,  was  marked  out  so  long  ago  as  the  seventeenth  year 
of  King  John,  A.  D.  1215,  in  the  great  charter  granted  by  that  prince ;  wherein 
he  promises  to  summon  all  archbishops,  bishops,  abbots,  earls,  and  greater  bar- 
ons, personally ;  and  all  other  tenants  in  chief  under  the  crown,  by  the  sheriff 
and  bailiffs ;  to  meet  at  a  certain  place,  with  forty  days'  notice  to  assess  aids 
and  scutages  when  nepessary.  And  this  constitution  has  subsisted  in  fact  at 
least  from  the  year  1266, 49  Hen.  HI :  there  being  still  extant  writs  of  that  date, 
to  summon  knights,  citizens,  and  burgesses,  to  parliament.  I  proceed  therefore 
to  inquire  wherein  consists  this  constitution  of  parliament,  as  it  now  stands, 
and  has  stood  for  the  space  of  at  least  five  hundred  years.  And  in  the  prosecu- 
tion of  this  inquiry,  I  shall  consider,  first,  the  manner  and  time  of  its  assem- 
bling: secondly,  its  constituent  parts :  thirdly,  the  laws  and  customs  relating  to 
parliament,  considered  as  one  aggregate  body :  fourthly  and  fifthly,  the  laws  and 
customs  relating  to  each  house,  separately  and  distinctly  taken :  sixthly,  the  meth- 
ods of  proceeding,  and  of  making  statutes,  in  both  houses :  and  lastly,  the  manner 
of  the  parliament's  adjournment,  prorogation  and  dissolution. 

*I.  As  to  the  manner  and  time  of  assembling.  The  parliament  is  regu-  r  ^-^n()  i 
larly  to  be  summoned  by  the  king's  writ  or  letter,  issued  out  of  chancery    »-  ■■ 

by  advice  of  the  privy  council,  at  least  forty  days  before  ic  begins  to  sit.  (2)     It 

(rf)  Glanvil,  I.  13.  c.  32.  /.  9.  c.  10.— Pr  f.  9  Rep.--2IiiBt.  526.  (e)  L.  2.  c.  2.  (/)  C.  1.  f  3. 

{ff\  QiMTiia  tMt  debeit  per  nuUam  oMunm  genercUem  determinaium  eat,  sed  pro  catiMuetudine  nnoulorum 
amiliUum  debttur.    I.  9.  c.  10.  (h)  Year  book  21  EUnr.  Ill,  60. 

(2)  The  period  was  at  one  time  fif^y  days,  but  is  now  reduced  to  thirty-five.    Stat  15  Yio.  o.  23w 
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is  a  branch  of  the  royal  prerogative,  that  no  parliament  can  be  conyened  by  its 
own  authority,  or  by  the  authority  of  any,  except  the  king  alone.  And  this 
prerogative  is  founded  upon  very  good  reason.  For,  supposing  it  had  a  right  to 
meet  spontaneously,  withotlt  being  called  together,  it  is  impossible  to  conceive 
that  all  the  members,  and  each  of  the  houses,  would  agree  unanimously  upon 
the  proper  time  and  place  of  meeting ;  and  if  half  of  the  members  met,  and 
half  absented  themselves,  who  shall  determine  which  is  really  the  legislative 
body,  the  part  assembled,  or  that  which  stays  away  ?  It  is  therefore  necessary 
that  the  parliament  should  be  called  together  at  a  determinate  time  and  place : 
and  highly  becoming  its  dignity  and  independence,  that  it  should  be  called 
together  by  none  but  one  of  its  own  constituent  parts :  and,  of  the  three  con- 
stituent parts,  this  office  can  only  appertain  to  the  king  ;  as  he  is  a  single 
person,  whose  will  may  be  uniform  and  steady ;  the  first  person  in  the  nation, 
being  superior  to  both  houses  in  dignity ;  and  the  only  branch  of  the  legisla- 
ture that  has  a  separate  existence,  and  is  capable  of  performing  any  act  at  a 
time  Avhen  no  parliament  is  in  being.  (/)  Nor  is  it  an  exception  to  this  rule 
that,  by  some  modern  statutes,  on  the  demise  of  a  king  or  queen,  if  there  be 
then  no  parliament  in  being,  the  last  parliament  revives,  and  is  to  si£  again 
for  six  months,  unless  dissolved  by  the  successor :  for  this  revived  parliament 
must  have  been  originally  summoned  by  the  crown. 

r  ^.^^  -I  *It  is  true,  that  by  a  statute,  16  Car.  I,  c.  1,  it  was  enacted,  that  if 
L  ■*    the  king  neglected  to  call  a  parliament  for  three  years,  the  peers  might 

assemble  and  issue  out  writs  for  choosing  one ;  and,  in  case  of  neglect  of  the 
peers,  the  constituents  might  meet  and  elect  one  themselves.  But  this,  if  ever 
put  in  practice,  would  have  been  liable  to  all  the  inconveniences  I  have  just  now 
stated ;  and  the  act  itself  was  esteemed  so  highly  detrimental  and  injurious  to 
the  royal  ])rerogative,  that  it  was  repealed  by  statute  16  Car.  II,  c.  1.  From 
thence  therefore  no  precedent  can  be  drawn. 

It  is  also  true,  that  the  convention-parliament,  which  restored  King  Charles 
the  Second,  met  above  a  month  before  his  return  ;  the  lords  by  tneir  own 
authority,  and  the  commons,  in  pursuance  of  writs  issued  in  the  name  of  the 
keepers  of  the  liberty  of  England,  by  authority  of  parliament :  and  that  the 
said  parliament  sat  till  the  twenty-ninth  of  December,  full  seven  months  after 
the  restoration  ;  and  enacted  many  laws,  several  of  which  are  still  in  force. 
But  this  was  for  the  necessity  of  the  thing,  which  supersedes  all  law ;  for  if 
they  had  not  so  met,  it  was  morally  impossible  that  the  kingdom  should  have 
settled  in  peace.  And  the  first  thing  done  after  the  king's  return  was  to  pass 
an  act  declaring  this  to  be  a  good  parliament,  notwithstanding  the  defect  of  the 
king's  writs,  {kj  So  that,  as  the  royal  prerogative  was  chiefly  wounded  by  their 
so  meeting,  and  as  the  king  himself,  who  alone  had  a  right  to  object,  consented 
to  waive  the  objection,  this  cannot  be  drawn  into  an  example  in  prejudice  of 
the  rights  of  the  crown.  Besides  we  should  also  remeihber,  that  it  was  at  that 
time  a  great  doubt  among  the  lawyers,  (l)  whether  even  this  healing  act  made 
it  a  good  parliament ;  and  held  by  very  many  in  the  negative :  though  it  seems 
to  have  been  too  nice  a  scruple.  And  yet,  out  of  abundant  caution,  it  was 
thought  necessary  to  confirm  its  acts  in  tie  next  parliament,  by  stiitute  13  Car. 
II,  c.  7,  and  c.  14. 

r  *  1  ""^  1  *I*^  is  likewise  true,  that  at  the  time  of  the  revolution,  A.  D.  1688,  the 
L  ^^'^  J  lords  and  commons  by  their  own  authority,  and  upon  the  summons  of 
the  prince  of  Orange,  (aftei*wards  King  William,)  met  in  a  convention,  and 
therein  disposed  of  the  crown  and  kingdom.  But  it  must  be  remembered,  that 
this  assembling  was  upon  a  like  principle  of  necessity  as  at  the  restoration ; 
that  is,  upon  a  full  conviction  that  King  James  the  Second  had  abdicated  the 

(I)  Bv  motives  somewhat  similar  to  these  the  republic  of  Venice  was  actuated,  when  townrde  the  end  of 
the  uevt'Mth  rciitiiry  it  aholiaheil  the  tiiljunes  of  the  people,  who  were  annually  chosen  by  tlie  several  dls- 
triclH  of  the  Venetinn  territory,  and  consiiiuteii  a  dope  in  their  stead;  in  whom  the  execuiive  power  of  the 
BU\U*  at  present  ro.nideH.  ForVliicii  tlieir  historians  liave  ansi/med  these,  as  the  principal  reasons.  1.  The 
propfietv  of  haviujr  the  exrcntive  power  a  part  of  the  leffij«lative.  or  senate;  to  which  the  former  annual 
inaudstrtitcs  were  notadndlted.  2.  The  necessitv  of  having  a  bingle  pcnjon  toconvok*  the  yreat  council 
When  separated.    (Moil.  Uii.  llist.  xxvii,  15.)       {t)  Stat.  12  Car.  11.  c.  1.       {I)  1  Sid.  1. 

96 


Digitized  by 


Google 


Chap.  2.]  Manner  and  Time  of  Assemblinq.  162 

government  and  that  the  throne  was  thereby  vacant :  which  supposition  of  the 
individual  members  was  confirmed  by  their  concurrent  resolution,  when  they 
actually  came  together.  And  in  such  a  case  as  the  palpable  vacancy  of  a  throne 
it  follows  ex  necessitate  reiy  that  the  form  of  the  royal  writs  must  t>e  laid  aside, 
otherwise  no  parliament  can  ever  meet  again.  For,  let  us  put  another  possible 
ciise,  and  suppose,  for  the  sake  of  argument,  that  the  whole  royal  line  should  at 
any  time  fail  and  become  extinct,  which  would  indisputably  vacate  the  throne 
in  this  situation  it  seems  reasonable  to  presume,  that  the  body  of  the  nation, 
consisting  of  lords  and  commons,  would  have  a  right  to  meet  and  settle  the , 
government;  otherwise  there  must  be  no  government  at  all.  And  upon  this  and 
no  other  principle  did  the  convention  in  1688  assemble.  The  vacancy  of  the 
throne  was  precedent  to  their  meeting  without  any  royal  summons,  not  a  conse- 
quence of  it  They  did  not  assemble  without  writ,  and  then  make  the  throne 
vacant;  but  the  throne  being  previously  vacant  by  the  king's  abdication,  they 
assembled  without  writ,  as  they  must  do  if  they  assembled  at  all.  Had  the 
tlirone  been  full,  their  meeting  would  not  have  been  regular ;  but  as  it  was 
really  empty,  such  meeting  became  absolutely  necessary.  And  accordingly  it  is 
declared  by  statute  1  W.  and  M .  St.  1,  c.  1,  that  this  convention  was  really  the 
two  houses  of  parliament,  notwithstanding  the  want  of  writs  or  other  defects  of 
form.  So  that  notwithstanding  these  two  capital  exceptions,  which  were  justi- 
fiable only  on  a  principle  of  necessity,  (and  each  of  which  by  the  way,  induced  a 
revolution  in  the  government,)  the  rule  laid  down  is  in  general  certain,  that  the| 
king,  only,  can  convoke  a  parliament. 

*And  this  by  the  ancient  statutes  of  the  realm  (m)  he  is  bound  to  do    r*i  50-1 
every  year,  or  oftner,  if  need  be.    Not  that  he  is,  or  ever  was,  obliged  ^        -' 
by  these  statutes  to  call  a  new  parliament  every  year ;  but  only  to  permit  a  par- 
liament to  sit  annually  for  the  redress  of  grievances,  and  dispatch  of  business, 
if  need  be.  (3)     These  last  words  are  so  loose  and  vague,  that  such  of  our  mon- 
archs  as  were  inclined  to  govern  without  parliaments,  neglected  the  convoking 
them  sometimes  for  a  very  considerable  period,  under  pretence  that  there  was . 
no  need  of  them.    But,  to  remedy  this,  by  the  statute  16  Car.  II,  c.  1,   it  is  I 
enacted,  that  the  sitting  and  holding  of  parliaments  shall  not  be  intermitted  1 
above  three  years  at  the  most    And  by  the  statute  1  W.  and  M.  St  2,  c.  2,  it  is  / 
declared  to  be  one  of  the  rights  of  the  people,  that  for  redress  of  all  grievances, 
and  for  the  amending,  strengthening  and  preserving  the  laws,  parliaments  ought 
to  be  held  frequently.    And  this  indefinite  frequency  is  again  reduced  to  a 
certainty  by  statute  6  W.  and  M.  c.  2,  which  enacts,  as  the  statute  of  Charles  the 
Second  had  done  before,  that  a  new  parliament  shall  be  called  within  three  years 
(/i)  after  the  determination  of  the  former.  (4) 

(M)  4  Edw.  m,  c.  14.    36  Edw.  m,  c.  10. 

(n)  This  is  the  same  period,  that  is  allowed  in  Sweden  for  intonnikUng  their  general  diets,  or  parlUmen 
taiy  assembiies.    Mod.  Un.  Hiat.  xxxiii,  15. 

(3)  [Mr.  Graaville  ShArp,  in  a  treatise  published  some  years  a^o,  argned  ingenioasly  against 
this  constmction  of  the  4  Edw.  Ill,  and  maintained  that  the  words  if  need  be,  referred  only  to 
the  preceding  word,  oftener.  So  that  the  true  signification  was,  that  a  parliament  should  be 
held  once  every  year  at  all  events;  and  if  there  should  be  any  need  to  hold  it  oftener,  then  more 
than  once.  See  his  Declaration,  ^c,  p.  166.  The  cotemporary  records  of  parliament,  in  some 
of  which  it  is  so  expressed  without  any  ambiguity,  prove  beyond  idl  controversy  that  this  is  the 
ferae  construction.] 

In  the  following  reigns  the  longest  durations  and  intermissions  were  nearly  as  follows : 

Darattons.  Intermisiions.  Dnrafciona.    Intermissions. 

HeniyVin 6  years.    6  years.  Edw.  VI 4  years.    — years. 

Elia, 11    do       4    do      Jas.        1 9    do         6    do 

Ch.  1 8    do     12    do      Chas.    II 17    do        4    do 

(4)  As  the  supplies  and  the  mutiny  act  are  voted  for  a  year  only,  an  annual  session  of  parlift- 
ment  is  a  necessitv. 

The  Congress  of  the  United  States  is  required  by  the  constitution  to  assemble  at  least  once  in 
every  year :  Art.  1,  M ;  and  the  president  may  besides,  on  extraordinary  occasions,  convene  both 
houses  or  either  of  them.  Art  %  $  3. 
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II.  The  constdtnent  parts  of  a  parliament  are  the  next  objects  of  our  inquiry. 
And  these  are  the  king's  majesty,  sitting  there  in  his  royal  political  capacity, 
and  the  three  estates  of  the  realm ;  the  lords  spiritual,  the  lords  temporal,  (who 
sit,  together  with  the  king,  in  one  house)  and  the  commons,  who  sit  by  them- 
selves m  another.  And  the  king,  and  these  three  estates,  together,  form  the 
great  corporation  or  body  politic  of  the  kingdom,  (o)  of  which  the  king  is  said 
to  be  caput  principium  et  finis.  For  upon  tneir  coming  together  the  king  meets 
them  either  in  person  or  by  representation ;  without  which  there  can  be  no 
beginning  of  a  parliament;  (p)  and  he  also  has  alone  the  power  of  dissolving 
I  them. 

I  r*154l  *^^^®  liighly  necessary  for  preserving  the  balance  of  the  constitution, 
I  ^  J  that  the  executive  power  should  be  a  branch,  though  not  the  whole,  of 
I  the  legislative.  The  total  union  of  them,  we  have  seen,  would  be  productive  of 
tyranny;  the  total  disi  unction  of  them  for  the  present  would  in  the  end  pro- 
duce the  same  effects,  by  causing  that  union  against  which  it  seems  to  provide. 
The  legislative  would  soon  become  tyrannical,  hj  making  continual  encroach- 
^  ments,  and  gradually  assuming  to  itself  the  rights  of  the  executive  power. 
Thus  the  long  parliament  of  Charles  the  First,  while  it  acted  in  a  constitu- 
tional manner,  with  the  royal  concurrence,  redressed  many  heavy  grievances, 
and  established  many  salutary  laws.  But  when  the  two  houses  assumed  the 
power  of  legislation,  in  exclusion  of  the  royal  authority,  they  soon  aft^r 
assumed  likewise  the  reins  of  administration;  and,  in  consequence  of  these 
united  powers  overturned  both  church  and  state,  and  established  a  worse 
oppression  than  any  they  pretended  to  remedy.  To  hinder  therefore  any  such 
encroachments,  the  king  is  himself  a  part  of  the..pflrliamant :  and,  as  this  is  the 
reason  of  his  being  so,  very  properly,  therefore  the  share  of  legislation,  which 
the  constitution  has  placed  in  the  crown,  consists  in  the  power  of  rejecting 
rather  than  resolving;  this  being  sufficient  to  answer  the  end  proposed.  For  we 
may  apply  to  the  royal  negative,  in  this  instance,  what  Cicero  observes  of  the 
negative  of  the  Roman  tribunes,  that  the  crown  has  not  any  power  of  doing 
wrong,  but  merelv  of  preventing  wrong  from  being  done,  (q)  The  crown  can- 
not begin  of  itself  any  alterations  in  the  present  established  law ;  but  it  may 
approve  or  disapprove  of  the  alterations  suggested  and  consented  to  by  the  two 
houses.  The  legislative  therefore  cannot  abridge  the  executive  power  of  any 
rights  which  it  now  has  by  law,  without  its  own  consent:  since  the  law  must 
^perpetually  stand  as  it  now  does,  unless  all  the  powers  will  agree  to  alter  it. 
lAnd  herein  indeed  consists  the  true  excellence  of  the  English  government,  that 
f  r*155 1  ^^  *^®  parts  of  it  form  a  mutual  *check  upon  each  other.  In  the  legis- 
I  L  J  lature,  the  people  are  a  check  upon  the  nobility,  and  the  nobility  a 
check  upon  the  people ;  by  the  mutual  privilege  of  rejecting  what  the  other  has 
resolved :  while  the  king  is  a  check  upon  both,  which  preserves  the  executive 
power  from  encroachments.  And  this  very  executive  power  is  again  checked 
and  kept  within  due  bounds  by  the  two  houses,  through  the  privilege  they  have 
of  inquiring  into,  impeaching  and  punishing  the  conduct  (not  indeed  of  the 
king,  (r)  which  would  destroy  his  constitutional  independence ;  but,  which  is 
more  beneficial  to  the  public)  of  his  evil  and  pernicious  counsellors.  Thus 
every  branch  of  our  civil  polity  supports  and  is  supported,  regulates  and  is 
regulated  by  the  rest:  for  the  two  houses  naturally  drawing  in  two  directions  of 
opposite  interest,  and  the  prerogative  in  another  still  different  from  them  both, 
they  mutually  keep  each  other  from  exceeding  their  proper  limits ;  while  the 
whole  is  prevented  from  separation  and  artificially  connected  together  by  the 
mixed  nature  of  the  crown,  which  is  a  part  of  the  legislature,  and  the  sole 
executive  magistrate.  Like  three  distinct  powers  in  mechanics,  they  jointly  impel 
the  machine  of  government  in  a  direction  different  from  what  either,  acting  by 
itself,  would  have  done ;  but  at  the  same  time  in  a  direction  partaking  of  each, 

(o)  4  InBt.  1.  2.    Stftt.  KHz.  c.  8.    Hale,  of  Pari.  1.  (p)  4  Inst.  6, 

(9)  l^iUa-'tramnis  piUbU  $ua  Uae  injuria  fadenda  poUttatem  ademU,  ouxiUiMendt  rdi^U.    Pt  LI,.  8. 9. 
CD  Stat.  12  Car.  U,c.  80.       '^     ^        •" 
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and  formed  out  of  all ;  a  direction  which  constitutes  the  true  line  of  the  liberty 
and  happiness  of  the  community.  (5) 

Let  us  now  consider  these  constituent  parts  of  the  sovereign  power,  or  par- 
liament, each  in  a  separate  view.  The  king's  majesty  will  be  the  subject  of  the 
next,  and  many  subsequent  chapters,  to  which  we  must  at  present  refer. 

The  next  in  order  are  the  spiritual  lords.  These  consist  of  two  archbishops 
and  twent]^-four  bishops,  (6)  and,  at  the  dissolution  of  monasteries  by  Heniy 
VIII,  consisted  likewise  of  twenty-six  mitred  abbots,  and  two  priors :  (s)  a  very 
considerable  body,  and  in  those  times  equal  in  number  to  the  temporal  nobility. 
(/)  (7)  All  these  hold,  or  are  supposed  to  hold,  *certain  ancient  baronies  r  *i  Kg-i 
under  the  king;  for  William  the  Conqueror  thought  proper  to  change  »■  ^ 
the  spiritual  tenure  of  frankalmoign,  or  free  alms,  under  which  the  bishops 
held  their  lands  during  the  Saxon  government,  into  the  feudal  or  Norman  tenure 
by  barony,  which  subjected  their  estates  to  all  civil  charges  and  assessments, 
from  which  they  were  before  exempt:  {u)  and,  in  right  of  succession  to  those 
baronies,  which  were  unalienable  from  their  respective  dignities,  the  bishops 
and  abbots  were  allowed  their  seats  in  the  house  of  lords,  (x)  (8)  But  though  ' 
these  lords  spiritual  are,  in  the  eye  of  the  law,  a  distinct  estate  from  the  lords 
temporal,  and  are  so  distinguished  in  most  of  our  acts  of  parliament,  yet,  in 
practice,  they  are  usually  blended  together  under  the  one  name  of  t?ie  lords ; 
they  intermix  in  their  votes;  and  the  majority  of  such  intermixture  joins  both  I 
estates.    And  from  this  want  of  a  separate  assembly  and  separate  negative  off 

(s)  Seld.  tit.  hon.  2.  6.  27.  {t)  Co.  Utt.  97.  (u)  GUb.  HUt.  Exoh.  55.     Spolm.  W.  I.  291. 

(X)  Glanv.  7. 1.    Co.  £itt  97.       Seld.  tit.  hon.  2.  5. 19. 


(5)  The  gradnal  changes  which  have  been  taking  place  in  the  constitution  of  Great  Britain 
since  these  commentaries  were  written,  but  which  nave  been  particularly  noticeable  only  on 
oc^^asions  of  great  excitement,  like  those  of  the  passage  of  the  reform  bill  m  1832,  and  the  Ixish 
Church  •Disestablishment  bill  in  1869,  have  had  the  effect  to  destroy  in  great  degree  the  equili- 
brium of  power  in  the  British  eovemment,  and  to  make  the  house  of  commons  at  length  the 
controlling  authority  in  that  realm.  The  control  over  the  executive  department  is  established 
by  the  recognition  of  the  prineiple  that  on  all  important  measures  the  advisers  of  the  crown 
must  be  in  narmony  with  the  majority  of  the  commons,  and  that  whenever  it  appears  that 
this  harmony  does  not  exist,  the  ministry  must  either  resign,  or  dissolve  the  parliament  and 
appeal  to  the  people  in  a  new  election,  in  the  hope  of  obtaining  a  m(\jority  with  different  sen- 
timents. The  superiority  over  the  house  of  lords  exists  in  the  right  to  oridnate  all  money 
bills,  and  at  last  in  the  establishment,  practicallv,  of  the  principle  that  the  lords  shall  not  reject 
an  important  measure  that  is  clearly  demanded  by  the  people,  and  has  been  passed  by  the 
commons.  The  grradual  extension  of  the  power  of  the  commons  will  be  traced  with  interest 
in  May's  Ckinstitutional  History  of  England.  The  power  of  the  crown  to  reject  or  veto  a  mea- 
sure, adopted  in  parliament,  is  obsolete,  as  of  course  it  must  become  when  the  principle  is 
recognizea  that  the  ministry  must  be  harmonious  in  sentiment  with  the  majority  of  the  commons, 
and  that  the  crown  only  acts  through  the  ministry.  The  power  of  impeachment  would  be 
exercised  unhesitatingly  if  this  principle  should  be  disregarded.  The  balance  of  power  is  bet- 
ter arranged  and  better  preserved  in  America.  The  president  has  a  qualified  veto  upon  all 
congressional  legislation,  which  can  only  be  overcome  by  a  concurrent  vote  of  two-thirds  of 
each  house.  Const  art.  1,  $  7.  And  this,  together  with  his  right  to  communicate  and  recom- 
mend measures  by  message.  Art.  2,  $  3,  makes  him  an  important  branch  of  the  legislative  depart- 
ment. There  is  no  constitutional  principle  in  our  government  which  renders  it  obligatory  that 
the  president's  advisers  should  be  in  harmony  with  congress,  or  with  either  house  of  it.  Nor 
does  either  house  hesitate  at  any  time  to  reject  any  measure  adopted  by  the  other,  if  the  Judg- 
ment of  its  members  recommends  that  course. 

(6)  On  the  i^nion  with  Ireland  an  addition  of  four  representative  peers  (one  archbishop  and 
three  bishops)  was  made  for  that  kingdom,  but  by  the  disestablishment  of  the  Irish  Church  these 
bishoprics  will  cease  to  exist. 

(7)  [In  the  place  referred  to.  Lord  Coke  says,  there  were  twenty-seven  abbots  and  two  priors, 
and  he  is  there  silent  res^ting  the  number  of  the  temporal  peers ;  but,  in  the  first  page  of  the 
4th  Institute,  he  says  their  number,  when  he  is  then  wnting,  is  106,  and  the  number  of  the  com- 
mons 493.] 

(8)  [The  right  by  which  these  spiritual  lords  sit,  whether  derived  under  their  alleged  baronies, 
or  from  usage,  is  discussed,  Hargr.  Co.  Litt.  135.  b.  n.  1.  Mr.  H.  inclines  to  adopt  Lord  Hale's 
position,  namely,  that  they  sit  by  usage.  Mr.  Hallam  has  also  adverted  to  the  question,  Midd. 
Ages,  c.  viii,  and  rendered  it  accessible  to  the  general  reader ;  but  the  student,  if  he  have  a  turn 
for  comectural  investigation,  may  consult  Lord  Hale's  MS.  Jura  Coronffi,  and  Bishop  Warbur- 
ton's  Alliance  between  Church  and  State,  4th  edit.  p.  149.] 
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I  the  prelates,  some  writers  haye  argaed  (y)  yery  cogently,  that  the  lords  spiritnal 
and  temporal  are  now,  in  reality,  only  one  estate,  (z)  which  is  unquestionably 
true  in  every  effectual  sense,  though  the  ancient  distinction  between  them  still 
nominally  continues.  For  if  a  bill  should  pass  their  house,  there  is  no  doubt  of 
its  validity,  though  every  lord  spiritual  should  vote  against  it ;  of  which  Seldon, 
(a)  and  Sir  Edward  Coke,  (b)  give  many  instances :  as  on  the  other  hand,  I 
presume  it  would  be  equally  good,  if  the  lords  temporal  present  were  inferior  to 
the  bishops  in  number,  and  every  one  of  those  temporal  lords  gave  his  vote  to 
reject  the  bill ;  though  Sir  Edward  Coke  seems  to  doubt  (c)  whether  this  would 
not  be  an  ordinance^  rather  tha4  an  act,  of  parliament. 

r*1571  *'^^®  lords  temporal  consist  of  all  the  peers  of  the  realm  (9)  (the 
^  J  bishops  not  being  in  strictness  held  to  be  such,  but  merely  lords  of  par- 
liament) {d)  by  whatever  title  of  nobility  distinguished,  dukes,  marquises, 
earls,  viscounts,  or  barons ;  of  which  dignities  we  shall  speak  more  hereafter. 
Some  of  these  sit  by  descent,  as  do  all  ancient  peers ;  some  by  creation,  as  do 
all  new-made  ones ;  others,  since  the  union  with  Scotland,  by  election,  which  is 
the  case  of  the  sixteen  peers,  who  represent  the  body  of  the  Scots  nobility.  (10) 
Their  number  is  indefinite,  and  may  be  increased  at  will  by  the  power  of  the 
crown ;  (11)  and  once,  in  the  reign  of  Queen  Annie,  there  was  an  instance  of 
creating  no  less  than  twelve  together;  in  contemplation  of  which,  in  the  reign 
of  King  George  the  First,  a  bill  passed  the  house  of  lords,  and  was  countenanced 
by  the  then  ministry,  for  limiting  the  number  of  the  peerage.  This  was 
thought,  by  some,  to  promise  a^reat  acquisition  to  the  constitution,  by  restrain- 
ing the  prerogative  from  gainmg  the  ascendant  in  that  august  assembly,  by 
pouring  in  at  pleasure  an  unlimited  number  of  new  created  lords.  But  the  bill 
was  ill-relishea,  and  miscanied  in  the  house  of  commons,  whose  leading  mem- 
bers were  then  desirous  to  keep  the  avenues  to  the  other  house  as  open  and  easy 
as  possible. 

The  distinction  of  rank  and  honours  is  necessary  in  evey  well-governed  state, 
in  order  to  reward  such  as  are  eminent  for  their  services  to  the  public,  in  a 
manner  the  most  desirable  to  individuals,  and  yet  without  burden  to  the  com- 
munity ;  exciting  thereby  an  ambitious  yet  laudable  ardor,  and  generous  emula- 
tion, in  others:  and  emulation,  or  virtuous  ambition,  is  a  spring  of  action, 
'  which,  however  dangerous  or  invidious  in  a  mere  republic,  or  under  a  despotic 
sway,  will  certainly  be  attended  with  good  efiecte  under  a  free  monarchy,  where, 
without  destroying  its  existence,  its  excesses  may  be  continually  restrained  by 
that  superior  power,  from  which  all  honour  is  derived.  Such  a  spirit,  when 
nationally  difiused,  gives  life  and  vigour  to  the  community ;  it  sets  all  the  wheels 
r*1581  government  in  motion,  *which,  under  a  wise  regulator,  may  be 
L        J  directed  to  any  beneficial  purpose;  and  thereby  every  individual  may  be 

(y)  Whltelocke  on  Parllaro.  c.  72.    Warburt.  Alliance,  b.  2,  c.  8.  («)  Dyer,  60. 

(a)  Baronage,  p.  1,  c.  6.  The  act  of  uniformity,  1.  EHz.  o.  2,  was  pasacU  with  the  dissent  of  all  the  bish- 
ops. (Gibs,  codex.  286)  and  therefore  the  stvie  of  lords  apiritual  is  omitted  thronghont  the  whole. 

(&)  2 Inst.  685,  6,  7.  See  Kcilw.  184,  where  it  is  holden  by  the  Judscs,  7  Hen.  VIII,  that  the  kinff  may  hold 
liarliament  without  any  spiritual  lords.  This  was  also  exempliflea  in  fact,  in  the  two  fli*st  parliaments  of 
Charles  II,  wherein  no  bishops  wei-e  summoned,  till  after  the  repeal  of  the  statute  16  Car.  I,  c.  27,  by  statute 
13  Car.  U  St.  1,  c.  8.  (c)  4  Inst.  26.  (d)  Staundford,  P.  C.  15S. 

(9)  By  Stat  39  and  40  Geo.  Ill,  o.  67,  art.  4,  twenty-eight  lords  temporal  of  Irelatid,  elected 
for  life  by  the  peers  of  Ireland,  shall  sit  and  vote,  on  the  part  of  Ireland,  in  the  house  of  lords. 
The  same  article  prescribes  the  mode  of  election,  and  refers  the  decision  of  any  (question  arising 
thereon  to  the  house  of  lords,  where,  if  the  voles  be  equal,  the  names  of  the  candidates  are  to  bo 
nut  into  a  glass  and  one  drawn  out  by  the  clerk  of  the  parliament  during  the  sitting  of  the  house. 
Until  the  peerage  of  Ireland  be  reduced  to  one  hundred,  the  prerogative  is  limite<l  to  create  one 
peer  upon  three  extinctions ;  and,  on  the  peerage  being  reduced  to  one  hundred,  the  prerogative 
IS  limited  to  keeping  up  that  number.! 

(10)  [The  Scots  nobility  sit  one  parliament  only :  the  Irish  for  life.] 

(11  The  reader  will  remember  the  carrying  of  the  reform  bill  of  1832,  by  the  threat  of 
creating  a  sufficient  number  of  peers  to  overcome  the  adverse  majority  in  that  body.  See 
May's  Const  Hist.  o.  6.  This,  however,  was  an  extreme  measure,  and  was  regarded  at  the  time 
as  extra-constittttional,  and  only  to  be  resorted  to  in  order  to  avert  the  imminent  danjser  of  civil 
commotions. 
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made  STibserTJent  to  the  public  good,  while  he  principally  means  to  promote  his  f 
own  particular  views.    A  hody  of  nobility  is  also  more  peculiarly  necessary  in  I      i    4,/ 
our  mixed  and  compounded  constitution,  m  order  to  support  the  rights  of  both  1  lO 
the  crown  and  the  people,  by  forming  a  barrier  to  withstand  the  encroachments  11 
of  both.    It  creates  and  preserves  that  gradual  scale  of  dignity,  which  proceeds  |      ^  ^ 
from  the  peasant  to  the  prince ;  rising  like  a  pyramid  from  a  broad  foundation         Vy  '**  *^ 
and  diminishing  to  a  point  as  it  rises.   iTis  thi|5recenaing  and  contracting  pro-  -'<^f  T>'t  '^/^'*. 
j)ortion  that  adds  stability  to  any  govemmen^J  for  when  the  departure  is  sudden 
from  one  extreme  to  another,  we  may  Renounce  that  state  to  be  precarious. 
The  nobUity,  therefore,  are  the  pillar^ which  are  reared  from  among  the  people 
more  immeaiately  to  support  tne  tnrone ;  and  if  that  falls,  they  must  also  be 
buried  under  its  ruins.    Accordingly,  when  in  the  last  century  the  commons  had  I 
determined  to  extirpate  monarchy,  they  also  voted  the  house  of  lords  to  be  use- 1      H  •  l*  *^ 
less  and  dangerous.    And  since  titles  of  nobility  ai'e  thus  expedient  in  the  state,i|  J^  ' 
it  is  also  expedient  that  their  owners  should  form  an  independent  and  separate*    ^  ,  |  ^ 
branch  of  the  legislature.    If  they  were  confounded  with  the  mass  of  the  people,'    -m  ^^ ''  J 
and  like  them  had  only  a  vote  in  electing  representatives,  their  privileges  would- 
soon  be  borne  down  and  overwhelmed  by  the  popular  torrent,  which  would  effect-^ 
ually  level  all  distinctions.    It  is  therefore  highly  necessary  that  the  body  of  i 
nobles  should  have  a  distinct  assembly,  distinct  deliberations,  and  distinct  powers! 
from  the  commons.  ■ 

The  commons  consist  of  all  such  men  of 'prppertv  in  the  kingdom  as  have  not  H 
seats  in  the  house  of  lordsTevery,  one  01  wnicn  has  a  voic^  jn  P§^l^'»iIV1'V^  ^jthfif  Ir 
per^ynally,  pr  by  bia  rpprfi^i^^ilarives.     In  a  free  state  every  man,  who  is  supposed  ^ 
a  freej^geat,  ought  to  be  in  some  measure  his  own  governor;  and  therefore  a 
tJiSnch  at  least  of  the  legislative  power  should  reside  in  the  whole  body  of  the 
people.    And  this  power,  when  the  territories  of  the  state  are  small  and  its  citi- 
zens easily  known,  should  be  exercised  by  the  people  *in  their  aggregate   r  i^^gg  -1 
or  collective  capacity,  as  was  wisely  ordained  in  the  petty  republics  of  ^  J 

Greece,  and  the  first  rudiments  of  the  Roman  state.    But  this  will  be  highly 
inconvenient,  when  the  public  territory  is  extended  to  any  considerable  degree, 
and  the  number  of  citizens  is  increased.    Thus  when,  after  the  social  war,  all 
the  burghers  of  Italy  were  admitted  free  citizens  of  Rome,  and  each  had  a  vote 
in  the  public  assemblies,  it  became  impossible  to  distinguish  the  spurious  from 
the  real  voter,  and  from  that  time  all  elections  and  popular  deliberations  grew 
tumultuous  and  disorderly ;  which  paved  the  way  for  Marius  and  Sylla,  Pompey 
and  Csesar,  to  trample  on  the  liberties  of  their  country,  and  at  last  to  dissolve 
the  commonwealth.    In  so  large  a  state  as  ours,  it  is  therefore  very  wisely  con- 
trived that  the  people  should  do  that  by  their  representatives,  which  it  is  imprac- 
ticable to  perform  in  person ;  representatives,  chosen  by  a  number  of  mmute 
and  separate  districts,  wherein  all  the  voters  are,  or  easily  may  be,  distinguished. . 
The  counties  are  therefore  represented  by  knights,  elected  by  the  proprietors  of  I  ^ 
lands ;   the  citizens  and  boroughs  are  represented  by  citizens  and  burgesses,  ; 
chosen  by  the  mercantile  part,  or  supposed  trading  interest  of  the  nation ;  much  * 
in  the  same  manner  as  the  burghers  in  the  diet  of  Sweden  are  chosen  by  the 
corporate  towns,  Stockholm  sending  four,  as  London  does  with  us,  other  cities 
two,  and  some  onlv  one.  (e)    The  number  of  English  representatives  is  513,  and- 
of  Scots  45 ;  in  all  558.  (12)    ^nd  every  member,  though  chosen  by  one  partic-l   • 
ular  district  when  elected  and  returned,  serves  for  the  whole  realm  ;  for  the  end!  ^  . 
of  his  coming  thither  is  not  particular,  but  general;  not  barely  to  advantage  hisi  )  ." 
constituents,  but  the  common  wealth  ;  to  advise  his  majesty  (as  appears  from  the| 
writ  of  summons)  (/)  *'  de  communi  consiUo  super  negotiis  quibusdam  arduis 


(t)  Mod.  Un.  Hist  xxxUl.  18.  (f)  i  Inst.  18. 


(12)  By  8tat.  39  and  40  Geo.  Ill,  c.  67,  one  hundred  representatives  of  Ireland  mnst  be  added 
to  theBe.  By  stat  2  William  IV,  cc.  45,  65  and  88,  the  number  of  English  representatives  was 
reduced  to  500 ;  the  Sootch  representation  increased  to  53,  and  the  Irish  to  105,  making  the  total 
number  658. 

101 


Digitized  by 


Google 


159 


Of  the  Parliament. 


[Book  I. 


ei  urgbiiiiTyiis,  regent,  statuniy  et  defensionem  regni  Anglm  et  ecdesim  AnglicancB 
ooncerfientibus"  And  therefore  he  is  not  bound,  like  a  deputy  in  the  united 
provinces,  to  consult  with,  or  take  the  advice  of,  his  constituents  upon  any  par- 
ticular point,  unless  he  himself  thinks  it  proper  or  prudent  so  to  do.  (13) 
r  *160 1  *These  are  the  constituent  parts  of  a  parliament ;  the  king,  tne  lords 
L  ■'    spiritual  and  temporal,  and  the  commons.  (14)    Parts,  of  which  each  is 

so  necessary,  that  the  consent  of  all  three  is  required  to  make  any  new  law  that 
shall  bind  the  subject.    Whatever  is  enacted  for  law  by  one,  or  by  two  only,  of 

1  the  three,  is  no  statute;  and  to  it  no  regard  is  due,  unless  in  matters  relating  to 
their  own  privileges.  For  though,  in  times  of  madness  and  anarchy,  the  com- 
mons once  passed  a  vote,  (g)  "that  whatever  is  enacted  or  declared  for  law  by 
the  commons  in  parliament  assembled,  hath  the  force  of  law ;  and  all  the  people 
of  this  nation  are  concluded  thereby,  although  the  consent  and  concurrence  of 
the  king  or  house  of  peers  be  not  had  thereto  f  yet,  when  the  constitution  was 
restoredlia  all  its  forms,  it  was  particularly  enacted  by  statute  13  Car.  II,  c.  1, 
that  if  any  person  shall  maliciously  or  advisedly  aflSrm'that  both  or  either  of  the 
houses  of  parliament  have  any  legislative  authority  without  the  king,  such  per- 
son shall  incur  all  the  penalties  of  a  prwmunire, 

III.  We  are  next  to  examine  the  laws  and  customs  relating  to  parliament,  thus 
united  together,  and  considered  as  one  ft^gregateJaody*. 

The  power  and  jurisdiction  of  parliamentTsaysSir  Edward  Coke,  {h)  is  so 
transcendent  and  absolute,  that  it  cannot  be  confined,  either  for  causes  or  per- 
sons, within  any  bounds.  And  of  this  high  court,  he  adds,  it  may  be  truly  said, 
"  si  antiquitatem  species,  est  veiustissima  ;  si  dignitat&tn,  est  honoratissima  ;  st 
jurisdictionem,  est  capacissiina."  It  hath  sovereign  and  uncontrollable  author- 
ity in  the  making,  confirming,  enlarging,  restraining,  abrogating,  repealing, 
reviving,  and  expounding  of  laws,  concerning  matters  of  all  possible  denomina- 
tions, ecclesiastical  or  temporal,  civil,  military,  maritime,  or  criminal :  this  being 
the  place  where  that  absolute  despotic  power  which  must  in  all  governments 
reside  somewhere,  is  intnisted  by  the  constitution  of  these  kingdoms.  All  mis- 
r  4:^g-.  1  chiefs  and  *grievances,  operations  and  remedies,  that  transcend  the 
L  J  ordinary  course  of  the  laws,  are  within  the  reach  of  this  extraordinary 

tribunal.  It  can  regulate  or  new  model  the  succession  to  the  crown ;  as  was 
done  in  the  reign  of  Henry  VIII  and  William  III.  It  can  alter  the  established 
religion  of  the  land ;  as  was  done  in  a  variety  of  instances,  in  the  reigns  of  King 

I  Henry  VIII  and  his  three  children.  It  can  change  and  create  afresh  even  the 
constitution  of  the  kingdom  and  of  parliaments  themselves ;  as  was  done  by  the 
act  of  union,  and  the  several  statutes  for  triennial  and  septennial  elections.  It 
can,  in  short,  do  every  thing  that  is  not  naturally  impossible ;  and  therefore 
some  have  not  scruplea  to  call  its  power,  by  a  figure  rather  too  bold,  the  omni- 
potence of  parliament.  (15)  True  it  is,  that  what  the  parliament  doth,  no 
authority  upon  earth  can  undo ;  so  that  it  is  a  matter  most  essential  to  the  lib- 
erties of  this  kingdom  that  such  members  be  delegated  to  this  important  trust 
•   as  are  most  eminent  for  their  probity,  their  fortitude,  and  their  knowledge ;  for 

iff)  i  Jan.  leiS.  (A)  4  Inst.  36. 


(13)  [See  this  point 
(14)By1 


_  put  in  the  close  of  Burke's  speech  to  the  electors  of  Bristol.] 
^  the  constitution  of  the  U  nited  States  the  senate  is  composed  of  two  senators  from  each 
Btate/chosen  by  the  legislaiures  Uicreof  for  six  years :  art.  1,  $  3;  and  the  house  of  representa- 
tives of  members  chosen  every  second  year  by  the  people  of  the  several  states ;  art.  1,  M-  Rep- 
resentatives are  apportioned  among  the  several  states  according  to  their  respective  numbers, 
excluding  Indians  not  taxed,  and  by  a  ratio  previously  fixed  by  congress,  but  not  to  exceed  one 
for  every  thirty  thousand.    Each  state  is  to  have  at  least  one  representative.    lb. 

(15)  [De  Lolme  has  improved  upon  this,  and  has,  I  think,  unwarrantably  asserted,  that  "it  is 
a  fundamental  principle  with  the  English  lawyers,  that  parliament  can  do  every  thine  but  make 
a  woman  a  man,  and  a  man  a  woman.''  p.  134.  The  omnipotence  of  parliament  signifies  nolhing 
more  than  the  supreme  sovcrei^  power  of  the  state,  or  a  power  of  action  unccmtrolled  by  any 
superior.  In  this  sense,  the  king,  in  the  exercise  of  his  prerogatives,  and  the  house  of  lords,  in 
the  interpretation  of  laws,  are  also  omnipotent ;  that  is,  free  from  Uie  control  of  any  superior  pro- 
vided by  the  constitution.] 
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it  was  a  known  apothegm  of  the  great  lord  treasurer  Burleigh,  "  that  England 
cjiiU  never  be  ruined  but  by  a  parliament;"  and,  as  Sir  Matthew  Hale  observes, 
(/*)  **  this  being  the  highest  and  greatest  court,  over  which  none  other  can  have 
jurisdiction  in  the  kingdom,  if  by  any  means  a  misgovernment  should  any  way 
f.ill  upon  it  the  subjects  of  this  kingdom  are  left  without  all  manner  of  remedy. 
To  th3  same  purpose  the  president  Montesquieu,  though  I  trust  too  hastily,  pre- 
sages (k)  that,  as  Rome,  Sparta,  and  Carthage,  have  lost  their  liberty,  and  per- 
ished, so  the  constitution  of  England  will  in  time  lose  its  liberty,  will  perish : 
it  will  perish,  whenever  the  legiSative  power  shall  become  more  corrupt  than 
the  executive. 

It  must  be  owned  that  Mr.  Locke,  (?)and  other  theoretical  writers,  have  held,  that 
"  there  remains  still  inherent  in  the  people  a  supreme  power  to  remove  or  alter 
the  legislative,  when  they  find  the  legislative  act  contrary  to  the  trust 
♦reposed  iu  them ;  for,  when  such  trust  is  abused,  it  is  thereby  forfeited,  r  ^^j^go  i 
and  devolves  to  those  who  gave  it"    But  however  just  this  conclusion   ^  ■* 

may  be  in  theory,  we  cannot  practically  adopt  it,  nor  take  nnv  7^/yi  afpng  for 
carrying  it  into  execution,  under  any  dispensation  of  government  at  present 
actually  existing.  For  this  devolution  of  power,  to  the  people  at  large,  includes 
in  it  a  dissolution  of  the  whole  form  of  government  established  by  tnat  people ; 
reduces  all  the  members  to  their  original  state  of  equality;  and,  by  annihila- 
ting the  sovereign  power,  repeals  all  positive  laws  whatsoever  before  enacted. 
No  human  laws  will  therefore  suppose  a  case,  which  at  once  must  destroy  all 
law,  and  compel  men  to  build  afresh  upon  a  new  foundation ;  nor  will  they 
make  provision  for  so  desperate  an  event,  as  must  render  all  legal  provisions 
ineffectual,  (m)  So  long  therefore  as  the  English  constitution  lasts,  we  may 
venture  to  affirm,  that  the  power  of  parliament  is  absolute  and  without  control.  (16) 

In  order  to  prevent  the  mischiefs  that  might  arise,  by  placing  this  extensive 
authority  in  hands  that  are  either  incapable,  or  else  improper,  to  manage  it,  it 
is  provided  by  the  custom  and  law  of  parliament,  (n)  that  no  one  shall  sit  or 
vote  in  either  house,  unless  he  be  twenty-one  years  of  age.  This  is  also  expressly 
declared  by  statute  7  and  8  W.  Ill,  c.  25,  with  regard  to  the  house  of  commons ; 
doubts  having  arisen  from  some  contradictory  Sijudications,  whether  or  no  a 
minor  was  incapacitated  from  sitting  in  that  house,  (o)  It  is  also  enacted  by 
statute  7  Jac.  I,  c.  6,  that  no  member  be  permitted  to  enter  into  the  house  of 
commons,  till  he  hath  taken  the  oath  of  allegiance  before  the  lord  steward  or 
his  deputy ;  and,  by  30  Car.  II,  St.  2,  and  1  Geo.  I,  c.  13,  that  no'  member  shall 
vote  or  sit  in  either  house,  till  he  hath  in  the  presence  of  the  house  taken  the 
oath  of  allegiance,  supremacy,  and  abjuration,  and  subscribed  and  repeated  the 
declaration  against  transubstantiation,  (17)and  invocation  of  sainte,  and  the  sacri- 
fice of  the  mass.  Aliens,  unless  naturalized,  were  likewise  by  the  law  of 
parliament  incapable  to  serve  therein :  {p)  and  now  it  is  enacted,  by  statute  12 
and  13  W.  Ill,  c.  2,  that  no  alien,  *even  though  he  be  naturalized,  shall  r  ^^^o  i 
be  capable  of  being  a  member  of  either  house  of  parliament    And  there   ^  J 

are  pot  only  these  standing  incapacities;  but  if  any  person  is  made  a  peer  by 


(0  Of  iMirliftments.  49.  (Jt)  Sp.  L.  11.  e.  {I)  On  Gov.  p.  2.  H  149,  287. 

(n)  Whitelocke.  c.  60.    4  Inst  47.  (o)  Com.  Journ.  16  Deo.  1680. 

[p)  1  Com.  Joarn.  16  Mai*.  1623 :  18  Feb.  1626. 


(fl»)  See  page  UL 


(16)  [Locke  himself  qualifies  his  position  much  iu  the  same  way  as  it  is  qualified  in  the  text* 
He  says,  *'  the  commumty  may  be  said  in  this  respect  to  be  always  the  supreme  power,  but  as 
considered  under  any  form  of  government ;  because  this  power  of  tiie  people  can  never  take 
place  till  the  government  is  dissolved.] 

No  such  absolute  and  uncontrolled  authority  exists  in  the  American  legislative  bodies.  See 
notes,  pp.  1^  and  146.    Also  Cooley,  Const.  Lira.  7. 

(17)  The  acts  relating  to  declaration  against  transubstantiation  were  repealed  by  Stat.  10  Geo. 
TV,  c.  7,  which  prescribes  a  form  of  oath  to  be  taken  by  Roman  Catiiolics  instead  of  the  oaths 
of  allegiance,  supremacy  and  abjuration.  Until  recentlv  Jews  could  not  sit  in  parUament 
unless  they  could  take  the  oath  of  abjuration,  containmg  the  words  "upon  the  faith  of  a 
Christian,"  but  this  requirement  was  dispensed  with  in  18^8.  The  form  or  oathnowrequire^ 
by  members  of  parliament  is  prescribed  by  Stat.  31  and  32  Yio.  o.  73,  $  8. 

103 


iiA  ^, 


Digitized  by 


Google 


163 


Of  the  Parliament. 


[Book  I. 


the  king  or  elected  to  serve  in  the  house  of  commons  by  the  people,  yet  may 
the  respective  houses  upon  complaint  of  any  crime  in  such  person,  and  proof 
thereof,  adjudge  him  disabled  and  incapable  to  sit  as  a  member :  {q)  and  this  by 
the  law  and  custom  of  parliament  (18) 

For,  as  every  court  of  justice  hath  laws  and  customs  for  its  direction,  some 
the  civil  and  canon,  some  the  common  law,  others  their  own  peculiar  laws  and 
customs,  so  the  high  court  of  parliament  hath  also  its  own  peculiar  law,  called 
the  lex  et  consuetudo  parliamefUi  ;  a  law  which,  Sir  Edward  Ooke  (r)  observes, 
is  "ab  omnibus  qucsrenday  a  muUis  ignorata  (19)  a  paucis  cognitar  It  will 
not  therefore  be  expected  that  we  should  enter  into  the  examination  of  this 
law,  with  any  degree  of  minuteness :  since,  as  the  same  learned  author  assures  us, 
{t)  it  is  much  bettor  to  be  learned  out  of  the  rolls  of  parliament,  and  other  records, 
and  by  precedents,  and  continual  experience,  than  can  be  expressed  by  any  one 
man.  it  will  be  sufficient  to  observe,  that  the  whole  of  the  law  and  custom  of 
parliament  has  its  original  from  this  one  maxim, "  that  whatever  matter  arises 
concerning  either  house  of  parliament,  ought  to  be  examined,  discussed,  and 
adjudged  m  that  house  to  which  it  relates,  and  not  elsewhere."  (u)  Hence,  for 
instance,  the  lords  will  not  suffer  the  commons  to  interfere  in  settling  the  elec- 
tion of  a  peer  of  Scotland:  the  commons  will  not  allow  the  lords  to  judge  of 
the  election  of  a  burgess ;  nor  will  either  house  permit  the  subordinate  courts 
of  law  to  examine  the  merits  of  either  case.  (20)    But  the  maxims  upon  which 


(a)  Whitelooke.  of  Pari.  o.  102.    See  Lord's  Jonm.  3  May,  16-20  ;  13  May,  1621 ;  26  May,  1725.    Com.  Joiirn. 
14  Feb.  1580 ;  21  Jan.  1628 :  9  Nov.  21  Jaa.  1610  :  6  Mar.  1676  ;  6  Mar.  1711 ;  17  Feb.  1769. 


(r)  llnatll. 


(<)  4  Inst.  50. 


(u)  4  Inat.  16. 


Q8)  [This  sentence  was  not  in  the  first  editions,  bnt  was  added,  no  donbt,  by  the  learned 
judge,  with  an  allusion  to  the  Middlesex  election.  The  circumstances  of  that  case  were  briefly 
these :  On  the  19th  Jan.  1764,  Mr.  Wilkes  was  expelled  the  house  of  commons,  for  being  the 
author  of  a  paper  called  the  North  Briton,  Ko.  45.  At  the  next  election,  in  1768,  he  was 
elected  for  the  county  of  Middlesex ;  and  on  3d  Feb.  1769,  it  was  resolved  that  John  Wilkes, 
Es^.,  having  published  several  libels  specified  in  the  journals,  &e  expelled  this  house  ;  and  a  new 
writ  having  been  ordered  for  the  county  of  Middlesex,  Mr.  Wilkes  was  re-elected  without 
opposition;  and  on  the  17th  Feb.  1769,  it  was  resolved  that  "  John  Wilkea,  Esq.,  having  been 
in  this  session  of  parliament  expelled  this  house,  was  and  is  incapable  of  being  elected  a  mem- 
ber to  serve  in  this  present  parliament  f  and  the  election  was  declared  void  and  a  new  writ 
ordered.  He  was  a  second  time  re-elected  without  opposition,  and  on  17th  March,  1769,  the 
house  again  declared  the  election  void,  and  ordered  a  new  wiit.  At  the  next  election, 
Mr.  Luttrel,  who  had  vacated  his  seat  by  accepting  the  Chiltem  Hundreds,  offered  himself  as 
a  caudate  against  Mr.  Wilkes.  Mr.  Wilkes  had  1143  votes,  and  Mr.  Luttrel  296.  Mr.  Wilkes 
was  affain  returned  by  the  sheriff.  On  the  15th  April,  1769,  the  house  resolved,  that  Mr. 
Luttrel  ought  to  have  been  returned,  and  ordered  the  return  to  be  amended.  On  the  29th  April, 
a  petition  was  presented  by  certain  freeholders  of  Middlesex,  against  the  return  of  Mr.  Lut- 
trel ;  and  on  the  8th  May,  the  house  resolved  that  Mr.  Luttrel  was  duly  evicted.  Ou  the  ;kl  May, 
1783,  it  was  resolved,  that  the  resolutions  of  the  17th  Feb.,  1769,  should  be  expunged  from  the 
ioumals  of  the  house,  as  being  subversive  of  the  rights  of  the  whole  body  of  el6cU»rs  of  this 
Kingdom.  And  at  the  same  time  it  was  ordered,  Uiat  all  the  declarations,  orders  and  resolutions 
respecting  the  election  of  John  Wilkes,  Esq.,  should  be  expunged.] 

In  the  United  States  each  house  of  Congress  judges  of  the  election,  return.^  and  qualifica- 
tions of  its  own  members :  Const,  art.  1,  $  5 ;  and  its  decisions  are  conclusive.  State  v,  Jarrett, 
17  Md.  309;  People  v,  Mahaney,  13  Mich.  481 ;  Lamb  v,  Lynd,  44  Penu.  St.  336.  Each  house 
mav  also  determine  the  rules  of  its  proceedings,  punish  its  members  for  disorderlv  behavior, 
and  with  the  concurrence  of  two- thirds,  expel  a  member.  Const,  art.  1,  $  5.  All  legislative 
bodies  have  also  a  common  parliamentary  law  power  to  punish  contempts  either  in  members 
or  third  persons,  which  tend  to  obstruct  legislation.  See  Anderson  v.  Dunn,  6  Wheat.  204; 
Hiss  v.  Bartlett,  3  Gray,  463;  Bumham  v,  Morrissey,  14  Gray,  226;  State  v,  Mathews,  37 
N.  H.  450. 

(19)  [Lord  Holt  has  observed,  that ''  as  to  what  my  Lord  Coke  says,  that  the  lex  parliamenti 
est  a  miUiis  ignorata,  is  only  because  they  will  not  apply  tiiemselves  to  understand  it"  2  Ld. 
Ray.  1114.] 

(20)  [The  house  of  commons  merely  avails  itself,  when  thus  sitting  judicially,  of  the  maxim, 
that  aJl  courts  are  final  judges  of  contempts  against  themselves.  See  the  case  of  Brass  Cros- 
by, 3  Wils.  188;  Bl.  Rep.  754,  and  7  State  Tnals,  437;  19  State  Trials,  1117 ;  2  Hawkins,  ch. 
14,  $$  72,  73,  74.  And  m  conformity  with  tiiis  principle,  it  was  determined  in  the  eases  of  the 
King  t'.  Flower,  8  T.  R.  314,  and  Burdett  v.  Abbott,  14  East,  1 ;  Burdott  v,  Colnian,  id.  163;  4 
Tauntk  401,  S.  C,  that  the  privileges  df  parliament^  whether  in  punishing  a  person,  not  one  uf 
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they  proceed,  together  with  the  method  of  proceeding,  rest  entirely  in  the  breast 
of  the  pai'liamcnt  itself;   and  are  not  defined  and  ascertained  by  any  particular  « 
stated  laws.  (21)  I 

*The privileges  of  parliament  are  likewise  very  larse  and  i?»dffiWtc.  r  ^^q.  -i  i 
And  therefore  when  in  31  Hen.  VI,  the  house  of  lords  propounded  a  *•  J  ' 
question  to  the  judges  concerning  them,  the  chief  justice,  ISir  John  Foiiiescue, 
in  the  name  of  his  brethren,  declared,  "  that  they  ought  not  to  make  answer  to 
that  question :  for  it  hath  not  been  used  aforetime  that  the  justices  should  in 
any  wise  determine  the  privileges  of  the  high  court  of  parliament.  For  it  is 
so  nigh  and  mighty  in  its  nature,  that  it  may  make  law :  and  that  which  is  law, 
it  may  make  no  law :  and  the  determination  and  knowledge  of  that  privilege 
belongs  to  the  lords  of  parliament,  and  not  to  the  justices."  (x)  Privilege  of 
parliament  was  principally  established,  in  order  to  protect  its  members,  not  only 
from  being  molested  by  theit  fellow-subjects,  but  also  more  especially  from  being 
oppressed  oy  the  power  of  the  crown.  If  therefore  all  the  privileges  of  parlia- 
ment were  once  to  be  set  down  and  ascertained,  and  no  privilege  to  be  allowed 
but  what  was  so  defined  and  detennined,  it  were  easy  for  the  executive  power  to 
devise  some  new  case,  not  within  the  line  of  privilege,  and  under  pretenci* 
thereof,  to  harass  any  refractory  member  and  violate  the  freedom  of  parliament 
The  dignity  and  inaependence  of  the  two  houses  are  therefore  in  great  measure 
preserved  by  keeping  their  privileges  indefinite.  (22)  Some  however  of  the 
more  notorious  privileges  of  the  members  of  either  house  are,  privilege  of 
speech,  of  person,  of  their  domestics,  and  of  their  lands  and  goods.  (23)  As  to 
the  first,  privilege  of  speech,  it  is  declared  by  the  statute  1  W.  and  M.  St.  2,  c.  2, 
as  one  of  the  liberties  of  the  people,  "  that  the  freedom  of  speech,  and  debates, 
and  proceedings  in  parliament,  ought  not  to  be  impeached  or  questioned  in  any 
court  or  place  out  of  parliament.  And  this  freedom  of  speech  is  particularly 
demanded  of  the  king  in  person,  by  the  speaker  of  the  house  of  commons,  at 

(X)  Sold.  Baronage,  part  1.  o.  4. 


their  members,  or  in  punSshmg  one  of  their  own  body,  are  not  amenable  in  a  conrt  of  common 
law;  that  tbeir  adjudication  or  any  offence  is  a  sufficient  judgment,  the  warrant  of  the  speaker  a 
sufficient  commitment,  and  that^  outer  doors  may  be  broken  open  to  have  execution  of  their 
process. 

The  courts  of  Westminster,  however,  may  jndee  of  the  privilege  of  parliament,  when  it  is  inci- 
dent to  a  suit  of  which  the  court  is  possessed,  and  mav  proceed  to  execution  between  the  sessions, 
notwithstanding  appeals  lodjred,  &c.    2  St.  Tr.  66,  2()9.] 

See  also  the  recent  case  of  Stockdale  t\  Hansard,  7  C.  and  P.  737;  9  Ad.  and  El.,  1 ;  and  11  Ad. 
and  El.  253,  and  the  account  of  the  result  thereof  in  May's  Const.  Hist.  c.  9.  Also  nute  to  same 
case.  Broom's  Const.  L.  966. 

(21)  [This  sentence  seems  to  imply  a  discretionary  power  in  the  two  houses  of  parliament, 
which  surely  is  repugnant  to  the  spirit  of  our  constitution.  The  law  of  parliament  is  part  of 
the  general  law  of  the  land,  and  must  be  discovered  and  construed  like  all  other  laws.  The 
members  of  the  respective  houses  of  parliament  are  in  most  instances  the  judges  of  that  law ; 
and,  like  the  judges  of  the  realm,  when  they  are  deciding  upon  past  laws,  they  are  under  the 
most  sacred  obligation  to  inquire  and  decide  what  the  law  actually  is,  and  not  what,  in  their 
will  and  plea^mre,  or  even  in  their  reason  and  wisdom,  it  ought  to  be.  "When  they  are  declaring 
what  is  the  law  of  parliament,  their  character  is  totally  different  from  that  with  which,  as  legisla- 
tors, they  are  invested  when  they  are  frammg  new  laws ;  and  they  ought  never  to  forget  the 
admonition  of  that  great  and  natnotic  chief  justice,  Lord  Holt,  viz. :  "  that  the  authority  of  the 
parliament  is  from  the  law,  ana  as  it  is  circumscribed  by  law,  so  it  may  be  exceeded ;  and  if  they 
do  exceed  those  legal  bounds  and  authority,  their  acts  are  wrongful,  and  cannot  be  justified  any 
more  than  the  acts  of  private  men."    1  Salk.  505.] 

(22 J  [It  is  a  most  pernicious  doctrine  to  maintain  that  the  privileges  of  either  separate 
branch  of  the  legislature  are  arbitrary,  because  nowhere  defined  by  any  particular  stated 
laws.  Precedents  and  law  bind  each  house  of  parliament  no  less  than  each  court  at  West- 
minster. Lord  Chief  Justice  Holt  laid  down  the  law  very  differently  from  Lord  Coke.  "The 
authority  of  parliament,"  said  Lord  Holt,  *'is  from  the  law,  and  as  it  is  circumscribed  by  the  law, 
so  it  mav  be  exceeded,  and  if  they  do  exceed  those  legal  bounds,  and  authority,  their  acts  are 
wrongful  and  cannot  be  justified  any  more  than  the  acts  of  private  men."  1  Salk.  505;  2  Ld. 
Ray.  1114.] 

(23)  [The  privileges  of  domestics,  lands  and  goods,  are  taken  away  by  10  Greo.  Ill,  c.  50.] 
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the  opeuing  of  eyery  new  parliameni  (24)  So  likewise  are  the  other  priyileffes, 
of  persons,  servants,  lands,  and  goods:  which  are  immunities  as  ancient  as  Ed- 
r  *1  r5 1    ^       ^^^  Confessor ;  in  whose  laws  (z)  *  we  find  this  precept, "  ad  synodos 

I  ^"^  J  venieniibusy  sive  summoniti  sint,  sive  per  se  ^uid  agendum  habuerint, 
sit  summa pax:*'  and  so  too  in  the  old  Gothic  constitutions  "extenditur  hoc 
pax  et  securitas  ad  quatuordecim  dies  convocato  regni  senaiur  (a)  This  included 
formerly  not  only  privilege  from  illegal  violence,  but  also  from  legal  arrests, 
and  seizures  bjr  process  from  the  courts  of  law.  And  still,  to  assault  by  violence 
a  member  of  either  house,  or  his  menial  servant,  is  a  high  contempt  of  parlia- 
ment, and  there  punished  with  the  utmost  severity.  It  has  likewise  peculiar 
penalties  annexed  to  it  in  the  courts  of  law,  by  the  statutes  5  Hen.  IV,  c.  6,  and 

II  Hen.  VII,  c.  11.  Neither  can  any  member  of  either  house  be  arrested  and 
taken  into  custody,  unless  for  some  indictable  oflTence,  without  a  breach  of  the 
privilege  of  parliament.  (25) 

But  all  other  privileges  which  derogate  from  the  common  law  in  matters  of 
civil  riffht  are  now  at  an  end,  save  only  as  to  the  freedom  of  the  member's  per- 
son :  wnich  in  a  peer  (by  the  privilege  of  peerage)  is  forever  sacred  and  inviolable ; 
and  in  a  commoner  (by  the  privilege  of  parliament)  for  forty  days  after  every 
prorogation,  and  forty  days  before  the  next  appointed  meeting ;  {b)  which  is  now 
in  effect  as  long  as  tne  parliament  subsists,  it  seldom  being  prorogued  for  more 
than  fourscore  days  at  a  time.  As  to  all  other  privileges,  which  obstruct  the 
ordinary  course  of  justice,  they  were  restrained  by  the  statutes  12  W.  Ill,  c,  3,  2 
and  3  Ann,  c.  18,  and  11  Geo.  II,  c.  24,  and  are  now  totally  abolished  by  statute 
10  Geo.  Ill,  c.  50,  which  enacts, 'that  any  suit  may  at  any  time  be  brought  against 
any  peer  or  member  of  parliament,  their  servants,  or  any  other  person  entitled 
to  privilege  of  parliament ;  which  shall  not  be  impeached  or  delayed  by  pretence 
of  any  such  privilege ;  except  that  the  person  of  a  member  of  the  house  of  com- 
mons sliall  not  thereby  be  subjected  to  any  arrest  of  imprisonment.  Likewise,  for 
the  benefit  of  commerce,  it  is  provided  by  statute  4  Geo.  Ill,  c.  34,  that  any 

(M)  Cap.  8 .  (a)  Sternh.  d€jurt  Ooth,  I  3,  o.  8  (bj  S  Lev.  79. 

(24)  But  the  right  to  freedom  of  speech  doep  not  protect  a  memher  in  nuhlishing  aftoi-wards 
a  speech  which  refleets  ii]jurioasly  upon  individuals :  Rex  v.  Lord  Abingaon,  1  Enp.  226 ;  Rex 
V.  Creevey,  1  M.  and  S.  ^278;  except  possible  where  it  is  published  bona  fide  for  the  information 
of  his  constituents.  David-son  r.  Duncan,  7  El.  and  Bl.  233.  Upon  the  complete  exemption  of 
legislators  from  liability  for  what  thcv  may  do  while  in  the  discharge  of  their  duty,  see  Coffin  r. 
Coffin,  4  Mass.  1 ;  Jefferson's  Manual,  $  3;  Cushlng  Legis,  Aasemb.  $  602;  Hosmer  v.  Loveland, 
19  Barb.  Ill;  State  r.  Bumham,  9  N^.  H.  34. 

(25)  [By  the  common  law,  peers  of  the  realm  of  England :  6  Co.  49,  a,  68,  a;  Hob.  61 ;  Sty. 
Rep.  222;  2  Salk.  512;  2  H.  Blac.  272;  3  East,  127;  and  peeresses,  whether  bv  birt^  or  marri- 
age: 6  Co.  52;  Sty.  Rep.  252;  1  Vent.  298;  2  Chan.  Cas.  224;  are  constantly  privileged  from 
arrests  in  oiril  suits,  on  account  of  their  dignity,  and  because  they  are  suppotieu  to  haVe  sulfi- 
cient  property,  by  which  they  may  be  compelled  to  appear;  which  privilege  is  extended  by  the 
act  ofumon  with  Scotland:  5  Ann.  c.  8,  art.  22;  and  see  Fort  165;  2  Str.  990;  to  Scotch  peers 
and  peeresses;  and  by  the  act  of  union  with  Ireland,  39  and  40  Geo.  Ill,  c,  67,  art.  4;  see  7 
Taunt  679;  1  Moore,  410,  S.  C.;  to  Irish  peers  and  peeresses.  And  they  are  not  liable  to  be 
attached  for  the  non-payment  of  money,  pursuant  to  an  order  of  nisi  prius,  which  has  been 
made  a  rule  of  court.  Ld.  Falkland's  case,  E.  36  Geo.  Ill,  E.  B;  7  Durnf.  and  Ea>t,  171;  and 
see  id.  448.  But  this  privilege  will  not  exempt  them  from  attachments  for  not  obeying  the  pro- 
cess of  the  courts :  1  Wils.  332 ;  Say.  Rep.  50  S.  C. ;  1  Burr.  631 ;  nor  does  it  extend  to  peeresses 
by  marriage,  if  they  afterward  intermarry  with  commoners.  Co.  Lit  IG;  2  Inst.  50;  4  Co.  118: 
Dyer,  79. 

TThere  a  capias  issues  against  a  peer,  the  court  will  set  aside  the  proceedings  for  irregularity. 
4  Taunt  668.  But  it  seems  that  the  sheriff  is  not  a  trespasser  for  executing  it  Doug.  671. 
However,  all  persons  concerned  in  the  arrest  are  liable  to  punishment  by  the  respective  houses  of 
parliament    Fortescue,  165.] 

Upon  the  subject  of  exemption  of  legislators  from  arrest,  see  Cushlng,  Leg.  Asscmb.  part  3,  chap. 
2,  where  the  constitutional  and  statutory  pn)vi^(ions  in  America  are  rei'orrud  to. 

Members  of  the  house  of  commons  arc  privileged  from  arrerft,  not  only  during  the  actual  sitting 
of  parliament,  but  for  a  convenient  time  to  enable  them  to  come  Irom  and  return  to  anv  piirt 
of  the  kingdom,  before  the  first  meeting  and  after  the  final  dissolution  of  it  And  tLi.s  con- 
venient time  appears  to  be  fixed  at  forty  days.  See  Goudy  v.  DunciMube,  1  Excb.  430.  As  to 
the  bankruptcy  of  a  member  of  the  house  of  commons,  see  the  New  Bankruptcy  Act  32  and  33 
Vio.  0.  71,  U  120-124. 
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trader,  having  priWJege  of  parliament,  may  be  served  *with  legal  process   r  ♦!  gg  i 
for  any  just  debt  to  tJie  amount  of  100^.,  ana  unless  he  makes  satisfaction    ^ 
within  two  months,  it  shall  be  deemed  an  act  of  bankruptcy ;  and  that  commis- 
sions of  bankrupt  may  be  issued  against  such  privileged  traders,  in  like  man- 
ner as  against  any  other. 

The  only  way  by  which  courts  of  justice  could  anciently  take  cognizance  of  i 
privilege  of  parliament  was  by  writ  of  privilege,  in  the  nature  of  a  supersedeas, 
to  deliver  the  party  out  of  custody  when  arrested  in  a  civil  suit  (c)  For  when 
a  letter  was  written  by  the  speaker  to  the  judges,  to  stay  proceedings  against  a 
privileged  person,  they  rejected  it  as  contrary  to  their  oath  of  office.  (3)  .  But  i 
since  the  statute  12  W.  Ill,  c.  3,  which  enacts  that  no  privileged  person  shall  be 
subject  to  arrest  or  imprisonment,  it  hath  been  held  that  such  arrest  is  irregular  j 
ab  initio,  and  that  the  party  may  be  discharged  upon  motion,  (e)  (26)  It  is  to 
be  obseiTed,  that  there  is  no  precedent  of  any  such  writ  of  privilege,  but  only  in 
civil  suits ;  and  that  the  statute  of  1  Jac,  I,  c.  13,  and  that  of  King  William 
(which  remedy  some  inconveniences  arising  from  privileges  of  parliament,) 
speak  only  of  civil  actions.  And  therefore  the  claim  of  privilege  hath  been 
usually  guarded  with  an  exception  as  to  the  case  of  indictable  crimes;  (/)  or, 
as  it  has  been  frequently  expressed,  of  treason,  felony,  and  breach  (or  surety)  of 
the  peace,  (g)  Whereby  it  seems  to  have  been  understood  that  no  privilege  was 
allowable  to  the  members,  their  families,  or  servants,  in  any  crime  whatsoever, 
for  all  crimes  are  treated  by  the  law  as  being  contra  pacem  domini  regis.  And 
instances  have  not  been  wanting  wherein  privileged  persons  have  been  con- 
victed of  misdemeanors,  and  committed,  or  prosecuted  to  outlawry,  even  in  the 
middle  of  a  session ;  (A)  which  proceeding  has  afterwards  received  the  sanction 


and  approbation  of  parliament,  (i)  *To  which  may  be  added,  that  a  few  r  <,- g^^  -. 
years  ago  the  case  of  writing  and  publishing  seditious  libels  was  resolved   L  -* 

by  both  houses  (k)  not  to  be  entitled  to  privilege ;  (27)  and  that  the  reasons  upon 
which  that  case  proceeded,  (l)  extended  equally  to  every  indictable  offence.  So 
that  the  chief,  if  not  the  only,  privilege  of  parliament,  in  such  cases,  seems  to 
be  the  right  of  receiving  immediate  information  of  the  imprisonment  or  deten- 
tion of  any  member,  with  the  reason  for  which  he  is  detained ;  a  practice  that 
is  daily  used  upon  the  slightest  military  accusations,  preparatory  to  a  trial  by  a 
court  martial ;  (m)  and  which  is  recognized  by  the  several  temporary  statutes 
for  suspending  the  habeas  corpus  act ;  (n)  whereby  it  is  provided,  that  no  mem- 
ber of  either  house  shall  be  detained  till  the  matter  of  which  he  stands  suspected 
be  first  communicated  to  the  house  of  which  he  is  a  member,  and  the  consent 
of  the  said  house  obtained  for  his  commitment  or  detaining.  But  yet  the  usage 
has  uniformly  been,  ever  since  the  revolution,  that  the  communication  has  been 
subsequent  to  the  arrest. 

These  are  the  general  heads  of  the  laws  and  customs  relating  to  parliament 
considered  as  one  aggregate  body.    We  will  next  proceed  to 

IV.  The  laws  and  customs  relating  to  the  house  of  lords  in  particular.  These, 
if  we  exclude  their  judicial  capacity,  which  will  be  more  properly  treated  of  in  the 
third  and  fourth  books  of  these  Commentaries,  will  take  up  but  little  of  our  time. 

One  very  ancient  privilege  is  that  declared  by  the  charter  of  the  forest,  (o) 
confirmed  m  parliament,  9  Hen.  Ill,  viz :  that  every  lord  spiritual  or  temporal  sum- 

(c)  Dyer,  69.    4  Pryn.  Brev,  Pari.  757.    (<f)  Latch.  48.    Nov,  83.    («)  Stra.  9^.    {/)  Com.  Joum.  17  Ang:.  1641. 
{a)  4  Inst.  25.    Com.  Jonrti.  20  May,  1675.  (A)  MuA.  16  Edw.  IV.  in  ^coccA.— Lonl  Raym.  1461. 

(?)  Cora.  Journ.  16  May,  1728.  (*)  Com.  Journ.  24  Nov.    Lonl's  Joiini.  29  Nov.  1763. 

(I)  Lord's  Protest.  iMd.       (m)  Com.  Journ.  20  April,  1762.       (n)  Particularly  17  Geo.  11,  c.  6.       (o)  C.  11. 

(26)  The  privilege  in  these  cases  la  the  privilege  not  of  the  house  merely,  bnt  of  the  people, 
and  to  enable  the  member  to  discharge  the  trust  coniided  to  him  bv  his  constituents.  Coffin 
».  Coffin,  4  Mass.  27.  The  court  from  which  the  process  issues  should  therefore  di>?char«ro  him 
on  motitm,  and  any  court  or  officer  having  authonty  to  issue  writs  of  habeas  cfn'pua  might  aho 
inquire  into  the  case,  and  rele&se  the  party  from  the  unlawful  restraint.  Cooley  Const.  Lim. 
134 ;  Gushing  Legis.  Assemb.  J  346  to  397. 

(27)  [The  contrary  had  been  determined  a  short  time  before  in  the  c&se  of  Mr.  Wilkes  by  the 
nnaoumous  judgment  of  Lord  Camden  and  the  court  of  common  pleas.    2  Wils.  251.] 
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moned  to  parliament,  and  passing  through  the  king's  forests,  may,  both  in  going 
r  4t2pg  -I  and  returning,  kill  one  or  two  of  the  king's  deer  without  *warrant;  in 
"■  '  J  view  of  the  forester  if  he  be  present,  or  on  blowing  a  horn,  if  he  be 
absent ;  that  he  may  not  seem  to  take  the  king's  venison  by  stealth. 

In  the  next  place  thejr  have  a  right  to  be  attended,  and  constantly  are,  by  the 
jud^  of  the  courts  of  king's  bench  and  common  pleas,  and  such  of  the  barons 
of  the  exchequer  as  are  of  the  degree  of  the  coif,  or  have  been  made  Serjeants 
at  law ;  as  likewise  by  the  king's  learned  counsel,  bein^  Serjeants,  and  by  the 
masters  of  the  court  of  chancery ;  for  their  advice  in  pomt  of  law,  and  for  the 
greater  dignity  of  their  proceedings.  The  secretaries  of  state,  with  the  attorney 
and  solicitor  general,  were  also  used  to  attend  the  house  of  peers,  and  have  to 
this  day  (together  with  the  judges,  &c.)  their  regular  writs  of  summons  issued 
out  at  the  beginning  of  every  parliament,  (p)adtraciandum  et  consilium  inwen- 
detidum^  though  not  ad  consentiendum  ;  but,  whenever  of  late  years  they  nave 
been  members  of  the  house  of  commons,  (q)  their  attendance  here  hath  fallen 
into  disuse.  (28]) 

I  Another  privilege  is,  that  every  peer,  by  license  obtained  from  the  king,  may 
make  another  lord  of  parliament  his  proxy,  to  vote  for  him  in  his  absence,  (r) 
A  privilege  which  a  member  of  the  other  nouse  can  by  no  means  have,  as  he  is 
himself  but  a  proxy  for  a  multitude  of  other  people,  (s)  (29) 

Each  peer  has  also  a  right,  by  leave  of  the  house ,  when  a  vote  passes  contrary 
to  his  sentiments,  to  enter  his  dissent  on  the  journals  of  the  house,  with  the 
reasons  for  such  dissent ;  which  is  usually  styled  his  protest 

All  bills  likewise,  that  may  in  their  consequences  any  way  affect  the  right  of 
the  peerage,  are  by  the  custom  of  parliament  to  have  their  first  rise  and  begin- 
ning in  the  house  of  peers,  and  to  suffer  no  changes  or  amendments  in  the  house 
of  commons. 

r  *1  fiQ  1  *There  is  also  one  statute  peculiarly  relative  to  the  house  of  lords ;  6 
L  J-"^  J  Ann^  c.  23,  which  regulates  the  election  of  the  sixteen  represenative 
peers  of  North  Britain,  in  consequence  of  the  twenty-second  and  twenty-third 
articles  of  the  union ;  and  for  that  purpose  prescribes  the  oaths,  &c,  to  be  taken 
by  the  electors ;  directs  the  mode  of  balloting ;  prohibits  the  peers  electing  from 
being  attended  in  an  unusual  manner;  ana  expressly  provides,  that  no  other 
matter  shall  be  treated  of  in  that  assembly,  save  only  the  election,  on  pain  of 

I  incurring  a  prcsinunire. 
V.  The  peculiar  laws  and  customs  of  the  house  of  commons  relate  principally 
to  the  raismg  of  taxes,  and  the  election  of  members  to  serve  in  parliament. 
First,  with  regard  to  taxes;  it  is  the  ancient  indisputable  privilege  and  right 
of  the  house  of  commons,  that  all  grants  of  subsidies  or  ])arliamentury  iiidd  do 
begin  in  their  house,  and  are  first  bestowed  by  them ;  (t)  although  their  gnints 

(p)  ^tat.  31  Hcr>.  VIIT,  ch.  10.    Smith's  Commonw-.  b.  2,  c.  2.    Moor.  551.    4  Inst.  4.    TTnlo.  orpAri.  140. 
(o)  .SCO  Com.  Joiirn.  11  Apr.  1614 ;  8  Feb.  1020 ;  10  Feb.  1625;  4  losL  48.  (r)  sield.  Baronnge,  p.  l,c.  L 

(«)  4  Inst.  12.  (t)  4  Inst.  S». 

(28)  [On  acconnt  of  this  attendanco  there  are  several  resohitions  before  the  restoration, 
declaring  the  attorney-general  incapable  of  sitting  among  the  commons.  Sir  iloneage  Finch, 
member  for  ^e  University  of  Oxford,  afterwards  Lord  Nottingham  and  Chancell<»r,  was  the 
first  attorney-general  who  enjoyed  that  privilege.    Sim.  28.] 

(29)  [The  pmxies  in  the  English  house  of  lords  are  stifl  entered  in  \j9,1\vl  ex  Uccwtia  regis: 
this  created  a  doubt  in  Nov.  1788,  whether  the  proxies  in  that  parliament  were  legal  on 
account  of  the  king's  illness  f  1  Ld.  Mountm.  342.  But  this  I  conceive  is  now  so  much  a 
mere  form,  that  the  license  may  be  presumed.  Proxies  cannot  be  used  in  a  committee.  lb. 
106.  (2  lb.  191.) 

The  order  that  no  lord  should  have  more  that  two  proxies  was  made  2  Oar.  I,  because  the 
Duke  of  Buckingham  had  no  less  than  fourteen.    1  Rushw.  269. 

A  similar  order  was  made  in  Ireland  during  Lord  Stafford's  lieutenancy  to  correct  a  like 
abuse. 

If  a  peer,  after  appointing  a  proxy,  appears  personally  in  imrliament,  his  pn>xy  is  rovokcd 
and  annulled.  4  Inst.  13.  By  orders  of  the  nouse,  no  pruxy  shall  vote  upon  a  questiou 
of  guilty  or  not  guilty ;  and  a  spiritual  lord  shall  only  be  a  proxy  for  a  spiritual  lord,  and  a 
temporal  lord  for  a  temporal.  Two  or  more  peers  may  be  proxy  to  one  absent  peer;  but 
Lork  Ooke  is  of  opinion,  4  Inst  12,  that  they  cannot  vote  unless  they  all  ouncur.  1  TVuudd.  4J .] 
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ara  not  eflTectual  to  all  intents  and  purposes,  nntil  tbey  have  the  assent  of  tlie 
other  two  branches  of  the  legislature.  The  general  reason,  given  for  this  exclu- 
sive privilege  of  the  house  of  commons,  is,  tnat  the  supplies  are  raised  upon  the 
body  of  the  people,  and  therefore  it  is  proper  that  they  alone  should  have  the 
riglit  of  taxing  themselves.  This  reason  would  be  unanswerable,  if  the  com- 
mons taxed  none  but  themselves :  but  it  is  notorious  that  a  very  large  snare  of 
property  is  in  the  possession  of  the  house  of  lords ;  that  this  property  is  equally 
taxable,  and  taxed,  as  the  property  of  the  commons;  and  therefore  the  commons, 
not  being  the  sole  persons  taxed,  this  cannot  be  the  reason  of  their  having  tlie 
sole  right  of  raising  and  modelling  the  supply.  The  true  reason,  arising  from 
tlifi-^pmt-oLijur  constitution,  seems  to  be  this.  The  lordSjTelng  a  "permanent 
hereditary  body,  created  at*pl0a5nre  by  the  king,  are  supposed  more  liable  to  be 
influenced  by  the  crown,  and  when  once  influenced  to  continue  so,  than  the 
commons,  who  are  a  temporary,  elective  body,  freely  *nominated  by  the  r  4j^~q  -i 
people.    It  would  therefore  be  extremely  dangerous,  to  give  the  lords  any   ^  J 

power  of  framing  new  taxes  for  the  subject ;  it  is  sufficient  that  they  have  a 
power  of  rejecting,  if  they  think  the  oommons  too  lavish  or  improvident  in  their 
grants.  But  so  reasonably  jealous  are  the  commons  of  this  valuable  privilege, 
that  herein  they  will  not  suffer  the  other  house  to  exert  any  power  but  that  of 
rejecting ;  they  will  not  permit  the  least  alteration  or  amendment  to  be  made  by 
the  lords  to  the  mode  ef  taxing  the  people  by  a  money  bill ;  under  which  appel- 
lation are  included  all  bills,  by  which  money  is  directed  to  be  raised  upon  the 
subject,  for  any  purpose  or  in  any  shape  whatsoever ;  either  for  the  exigencies 
of  government,  and  collected  from  the  kingdom  in  general,  as  the  land  tax;  or 
for  private  benefit,  and  collected  in  any  particular  district,  as  by  turnpikes,  par- 
ish rates,  and  the  like.  (30)  Yet  Sir  Mathew  Hale  (u)  mentions  one  case, 
founded  on  the  practice  of  parliament  in  the  reign  of  Heniy  VI,  (w)  wherein 
he  thinks  the  lords  may  alter  a  money  bill :  and  that  is,  if  the  commons  grant  a 
tax,  as  that  of  tonnage  and  poundage,  for  four  years;  and  the  lords  alter  it  to 
a  less  time,  as  for  two  years ;  here,  he  says,  the  bill  need  not  be  sent  back  to  the 
commons  for  their  concurrence,  but  may  receive  the  royal  assent  without  farther 
ceremony;  for  the  alteration  of  the  lords  is  consistent  with  the  ^rant  of  the 
commons.  But  such  an  experiment  will  hardly  be  repeated  by  the  lords,  under 
the  present  improved  idea  of  the  privilege  of  the  house  of  commons,  and,  in 
any  case  where  a  money  bill  is  remanded  to  the  commons,  all  amendments  in 
the  mode  of  taxation  are  sure  to  be  rejected.  •^ 

Next,  with  regard  to  the  elections  of  knights,  citizens  and  burgesses ;  we  may 
observe,  that  herein  consists  the  exercise  of  the  democratical  part  of  our  consti- 
tution :  for  in  a  democracy  there  can  be  no  exercise  of  sovereignty  but  by 
suffrage,  which  is  the  declaration  of  the  i)eople's  wilL    In  all  democracies  there^ 


/ 
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Bat  Boe  the  answer  to  this  case  by  Sir  Henea^fO  FInoh.  Com.  Joam.  83 


(30)  [This  rule  is  now  extended  to  all  bills  for  oanalB,  paving,  provisions  for  the  poor,  and  to 
eyerj  bill  in  which  tolls,  rates,  or  duties,  are  ordered  to  be  collected;  and  also  to  aU  bills 
in  which  pecuniary  penalties  and  fines  are  imposed  for  offences.  3  Hats.  110.  But  it  shoidd 
seem  it  is  carried  beyond  its  original  spirit  and  intent,  when  the  money  raised  is  not  granted 
to  the  crown. 

Upon  the  application  of  this  rule,  there  have  been  many  warm  contests  between  the  lords  and 
commons,  in  which  the  latter  seem  always  to  have  prevailed.  See  many  conferences  collected  by 
Mr.  Hatsel,  in  his  appendix  to  the  3d  volume. 

In  Appendix  D.,  the  conference  of  20th  and  22d  April,  1671,  the  gonoral  question  is  debated 
with  infinite  ability  on  both  sides,  but  particularly  on  the  part  of  the  oommons  in  an  argument 
drawn  up  by  Sir  Heneage  Finch,  then  attorney-general.] 

The  lant  of  these  contests  occurred  in  1860,  and  resulted  in  resolutions  5th  and  6th  July  of 
that  year,  in  which  the  comm<»ns  deny  to  the  house  of  lords  the  right  even  to  reject  the  bills 
affecting  the  revenue  which  the  commons  may  pass.    See  May  Const.  Hist.  c.  7. 

In  the  congress  of  the  United  States,  all  bills  for  the  raising  of  revenue  must  originate  with 
the  house  of  representatiyea,  though  the  senate  mt^  propose  and  ooncor  with  amendments. 
Const  art  1,  $  7. 
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fore  it  is  of  the  ntmosi  importance  to  regulate  by  whom,  and  in  what  manner, 
r  *1 71 1  ^^^  suffrages  are  to  *be  given.  And  the  Athenians  were  so  justly  jealous 
•-  J   of  this  prerogative,  that  a  stranger,  who  interfered  in  the  assemblies  of 

the  people,  was  punished  by  their  laws  with  death :  because  such  a  man  was 
esteemea  ffuilty  of  high  treason,  by  usurping  those  rights  of  sovereignty,  to 
which  he  had  no  title,  In'England,  where  the  people  do  not  debate  in  a  collec- 
tive body  but  by  representation,  the  exercise  of  this  sovereignty  consists  in  the 
^choice  of  representatives.  The  laws  have  therefore  very  strictly  guarded 
against  usurpation  or  abuse  of  this  power,  by  many  salutary  provisions ;  w^hich 
may  be  reduced  to  these  three  points,  1.  The  qualifications  of  the  electors.  2.  The 
qualifications  of  the  elected.    3.  The  proceedings  at  elections. 

1.  As  to  the  qualifications  of  the  electors.  The  true  reason  of  requiring  any 
qualification,  with  regai*d  to  property,  in  voters,  is  to  exclude  such  persons  as 
are  in  so  mean  a  situation  that  they  are  esteemed  to  have  no  will  of  their  own. 
If  these  persons  had  votes,  they  would  be  tempted  to  dispose  of  them  under 
some  undue  influence  or  other.  This  would  give  a  great,  an  artful,  or  a  wealthy 
man,  a  larger  share  in  elections  than  is  Qonsistent  with  general  liberty.  If  it 
were  probable  that  every  man  would  give  his  vote  freely  and  without  influence 
of  any  kind,  then,  upon  the  true  theory  and  genuine  principles  of  liberty, 
every  member  of  the  community,  however  poor,  snould  have  a  vote  in  electing 
those  delegates,  to  whose  charge  is  committed  the  disposal  of  his  property,  his 
liberty,  and  his  life.  But,  since  that  can  hardly  be  expected  in  persons  of 
indigent  fortunes,  or  such  as  are  under  the  immediate  domiuion  of  others,  all 
popular  states  have  been  obliged  to  establish  certain  qualifications;  whereby 
some,  who  are  suspected  to  have  no  will  of  their  own,  are  excluded  from  voting, 
in  order  to  set  other  individuals,  whose  wills  may  be  supposed  independent,  more 
thoroughly  upon  a  level  with  each  other.  (31) 

And  this  constitution  of  suffrages  is  framed  upon  a  wiser  principle,  with  us, 
than  either  of  the  methods  of  voting,  by  centuries  or  by  tribes,  amon^  the 
r  *172 1  ^^^^^8.  In  the  method  *by  centuries,  instituted  by  Servius  Tullius,  it 
L  J   was  principally  property,  and  not  numbers,  that  turned  the  scale:  in 

the  method  by  tribes,  ffradnallv  introduced  by  the  tribunes  of  the  people,  num- 
bers only  were  regarded,  ana  property  entirely  overlooked.  Hence  the  laws 
passed  by  the  former  method  had  usually  too  great  a  tendency  to  aggrandize 
the  patncians  or  rich  nobles ;  and  those  by  the  latter  had  too  much  of  a  level- 
ling principle.  Our  constitution  steers  between  the  two  extremes.  Only  such 
are  entirely  excluded,  as  can  have  no  will  of  their  own :  there  is  hardly  a  free 
agent  to  lie  found,  who  is  not  entitled  to  a  vote  in  some  place  or  other  in  the 
kingdom.  Nor  is  comparative  wealth,  or  property,  entirely  disregarded  in 
elections ;  for  though  the  richest  man  has  only  one  vote  at  one  place,  yet,  if  his 
property  be  at  all  diffused,  he  has  probably  a  right  to  vote  at  more  places  than 
one,  and  therefore^has  many  representatives.  TTuaJaJJie  spirit  of  our  constitu- 
tion: not  that  I  assert  it  is  in  fact  quite  so  perfect  (x)  as  I  have  hcre"endeav- 
oured  to  describe  it;*  for,  if  any  alteration  might  be  wished  or  suggested  in  the 

{X)  The  candid  and  intelligent  reader  will  apply  this  obscn'ation  to  many  other  parts  of  the  work  before 
him,  wherein  the  cnnstitntion  of  onr  laws  and  government  are  represented  as  nearly  approaching  to  )>er- 
fection;  without  desoendiiiir  to  tlie  Invidious  task  of  pointing  oat  such  deviations  and  corruptions,  as  length 
of  time  and  a  loose  state  of  national  morals  have  too  great  a  tendnncv  to  produce.  The  incurvations  of 
I  pnictice  arc  tlien  the  most  notorious  when  comfiared  with  the  rectitude  of  the  rule;  and  to  elucidate  the 
clearness  of  the  spring,  conveys  the  strongest  satire  on  those  who  have  polluted  or  disturbed  it. 


(31)  Proper^  qualifications  in  electors  are  not  now  required  in  the  United  States,  except  in 
a  very  few  exoei)tional  cases;  and  the  reasoning  upon  which  they  have  been  demanded  in 
England,  though  accepted  as  more  or  less  conclusive  at  an  early  day  in  America,  has  generally 
been  repudiates  since.  It  is  not  now  believed  that  the  possession  of  wealth  necessarily  places 
one  above  corruption,  nor  that  the  poor  man  would,  as  a  matter  of  course,  barter  any  polit- 
ical power  or  influence  he  may  possess  for  the  means  of  support  Whether  the  one  class  or 
the  <ither  is  more  open  to  temptation,  may  be  regarded,  pernaps,  as  a  disputed  question,  but 
the  classification  that  admits  all  the  one  class  and  excludes  all  the  other,  on  any  such  grriund 
■6  here  stated  by  the  learned  commentator,  is  almost  universally  regarded  m  America  as 
vicious. 

110 


Digitized  by 


Google 


Chap,  2.]  Qualifications  op  ELEcroRS.  172 

present  frame  of  parliaments,  it  should  be  in  favour  of  a  more  complete  repre- 
sentation of  the  people,  (32) 

But  to  return  to  our  qualifications ;  and  first  those  of  electors  for  knights  of ' 
the  shire.  1.  By  statute  8  Hen.  VI,  c.  7,  and  10  Hen.  VI,  c.  2,  famended  by  (33) 
14  Geo.  Ill,  c.  58,)  the  knights  of  the  shire  shall  be  cho6en  or  people  whereof 
every  man  shall  have  freehold  to  the  value  of  forty  shillings  by  the  year  within 
the  county ;  which  (by  subsequent  statutes)  is  to  be  clear  of  all  charges,  and 
deductions,  except  parliamentary  and  parochial  taxes.  The  knights  of  shires 
are  the  representatives  of  the  landholders,  or  landed  interest  of  the  kingdom  :  *^ 
their  electors  must  therefore  have  estates  in  lands  or  tenements,  within  the 
county  represented :  these  estates  must  be  freehold,  that  is,  for  term  of  life  at 
least ;  because  beneficial  leases  for  long  terms  of  years  were  not  in  use  at  the 
making  of  these  statutes,  and  copyholders  were  then  little  better  than  villeins, 
absolutely  dependent  upon  their  lords ;  this  freehold  must  be  of  forty  shillings 
annual  value ;  because  that  sum  would  then,  with  proper  industry,  furnish  all  the 
♦necessaries  of  life,  and  render  the  freeholder,  if  he  pleased,  an  independ-  r  4,. ««  -1 
ent  man.    For  Bishop  Fleetwood,  in  his  chronicon  preciosum,  written   ^  ■* 

at  the  beginning  of  the  present  century,  has  fully  proved  forty  shillings  in  the 


(32)  The  following  is  the  existing  state  of  the  franchise  as  stated  by  Messrs.  Broom  and 
Hadle}' : 

Voters  at  elections,  or  persons  enjojrlng  the  franchise,  may  with  few  exceptions  be  divided 
into  two  dashes,  viz.:  voters  in  counties  and  voters  in  boroughK,  whose  qualifications  are 
different,  and  principally  depend  upon  the  reform  acts  of  1832  and  1837. 

Voters  for  counties  comprise,  hrst,  the  forty  shilling  freeholders,  that  is,  those  who  have  a 
freehold  property  in  fee  simple  or  fee  tail  of  that  value  per  annum.  Secondly,  any  person 
possosHing  a  freehold  estate  for  life  or  lives  of  the  annual  value  of  fortv  shillings,  but  under 
bl.  If  persons  <»f  this  class  do  not  actually  occupy  the  premises  which  qualify  them,  they 
mn.^t  cither  have  possessed  the  estate  before  June  7,  1832,  or  they  must  have  acquired  it  by 
marriage,  marriage  settlement;  devise,  or  by  virtue  of  some  bonehce  or  office.  Thirdly,  any 
person  who  possesses  an  estate  for  life  or  lives  of  any  tenure,  of  the  annual  value  of  bl. 
Fourthly,  lessees  and  their  assignees  for  a  term  originally  created  for  not  less  than  sixty  years 
of  the  annual  value  of  5/,  or  for  a  term  not  less  than  twenty  years  of  the  annual  value  of 
50/.  Sub-lessees  of  these  persons  are  also  entitled  to  the  franchise  if  they  actually  occupy 
the  premises  in  question.    Fifthly,  the  occupiers  of  lands  rated  at  12/  per  annum. 

Voters  in  btiroughs  comprise  the  following  classes  of  persons.  First,  the  rated  occnpiers  of 
dwelling  houses  within  the  bonmgh  of  any  value,  wno  have  dulv  paid  their  poor  rates. 
This  qualification,  granted  by  the  reform  act  of  18b7,  does  not  entitle  a  person  to  a  vote  by 
reason  of  his  being  a  joint  occupier  of  any  dwelling  house,  but  as  it  is  expressly  enacted  that 
the  franchises  conferred  by  that  act  are  in  addition  to  and  not  in  substitution  of  any  fran- 
chises already  existing,  this  provision  does  not  take  away  the  right  of  voting  conferred  by 
Stat  2.  Will.  iV,  c.  45,  $  29,  on  all  joint  occupiers  in  a  borough  when  the  annual  value  of  the 
house  divided  by  the  number  of  occupiers  is  not  less  than  10/. 

Secondly,  the  rated  occupiers  of  premises  other  than  a  dwelling  house  of  the  annual  value 
of  10/ ;  and  in  this  case  joint  occupiers  may  vote  if  the  premises  divided  by  the  number  of  occu- 
piers be  not  less  than  10/.  If  it  bo  less,  none  of  the  occupiers  have  any  vote.  Thirdly,  the 
occnpiers  of  lodgings,  such  lodgings  being  part  of  the  one  and  the  same  dwelling  house,  and  of 
the  annual  value  otlO/  if  let  unfurnished. 

The  alM»ve  mentioned  comprise  the  principal  persims  who  are  now  entitled  to  the  franchise ; 
the  privilege  is  also  possessed  by  some  persons  as  members  of  certain  universities,  who  have 
a  right  of  voting  for  candidates  to  be  returned  to  parliament  by  such  universities.  And  there 
are  a  few  other  persons,  such  as  freeholders  and  burgage  tenants  in  some  cities  and  towns 
having  certain  estates,  also  freemen  and  liverymen  in  IJondon,  and  freemen  and  burgesses  by 
servitude  in  a  few  other  places. 

To  the  foreffoing  it  may  be  added  that  alieuB,  persons  under  twenty-one  years  of  age,  or  of 
unsound  mina,  or  convicted  of  felony  and  undergoing  a  term  of  imprisonment,  are  incapable 
of  voting. 

The  qualifications  of  voters  in  Scotland  and  Ireland  are  somewhat  different  from  those  in 
England.    They  are  regulated  mainly  by  the  acts  relative  thereto  passed  in  1868. 

(33)  [The  14  Geo.  Ill,  c.  58,  made  the  residence  of  the  electors  and  the  elected  in  their 
respective  counties,  cities  and  borouehs,  no  longer  necessary.  It  had  been  required  from  both 
by  a  statute  passed  in  the  1  Hen.  V,  8  Hen.  VI,  c.  7,  and  23  Hen.  VI,  c.  14.  Yet  in  thr  year  1820 
it  wtis  determined  by  the  house  of  commons  that  these  statutes  are  only  directory,  and  not 
conclusory,  and  the  high  sheriff  of  Leicestershire  was  censured  for  not  returning  one  who  had 
a  minority  of  votes,  because  he  was  not  resident  within  the  county.  The  house  declared  him 
to  be  duly  elected,  and  ordered  the  retom  to  be  amended; 
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reign  of  Henry  VI,  to  have  been  eqnal  to  twelve  pounds  per  annum  in  the 
reign  of  Queen  Anne ;  and,  as  the  value  of  money  is  very  considerably  lowered 
since  the  bishop  wrote,  I  think  we  may  fairly  conclude,  from  this  and  other  cir- 
cumstances, that  what  was  equivalent  to  twelve  pounds  in  his  days  is  equivalent 
to  twenty  at  present.  The  other  less  important  qualifications  of  the  electors  for 
counties  in  England  and  Wales  may  be  collected  from  the  statutes  cited  in  the 
margin,  {y)  which  direct,  2.  That  no  person  under  twenty-one  years  of  age 
shall  be  capable  of  voting  for  any  member.  This  extends  to  all  sorts  of 
members,  as  well  for  boroughs  as  counties ;  as  does  also  the  next,  viz. :  3.  That 
no  person  convicted  of  perjury,  or  subornation  of  perjury,  shall  be  capable  of 
voting  in  anj  election.  4.  That  no  person  shall  vote  in  right  of  any  rreehold, 
granted  to  him  fraudulently  to  qualify  him  to  vote.  Fraudulent  grants  are  such 
as  contain  an  agreement  to  reconvey,  or  to  defeat  the  estate  granted ;  which  affree- 
ments  are  made  void,  and  the  estate  is  absolutely  vested  in  the  person  to  whom 
it  is  so  granted.  And,  to  guard  the  better  against  such  frauds,  it  is  farther  pro- 
vided, 5.  That  everv  voter  shall  have  been  in  the  actual  possession,  or  receipt  of 
the  profits,  of  his  freehold  to  his  own  use  for  twelve  calendar  months  before 
except  it  came  to  him  by  descent,  marriage,  marriage-settlement,  will,  or  promo- 
tion to  a  benefice  or  oflBce.  6.  That  no  person  shall  vote  in  respect  of  an 
annuity  or  rent-charge,  unless  registered  with  the  clerk  of  the  peace  twelve  cal- 
endar months  before.  7.  That  in  mortgaged  or  trust  estates,  the  person  in 
possession,  under  the  above-mentioned  restrictions,  shall  have  the  vote.  8.  That 
only  one  person  shall  be  admitted  to  vote  for  any  one  house  or  tenement,  to 
prevent  the  splitting  of  freeholds.  9.  That  no  estate  shall  qualify  a  voter, 
unless  the  estate  has  oeen  assessed  to  some  land  tax  aid,  at  least  twelve  months 
r  myfA  "I  before  the  election.  10.  That  no  tenant  by  copy  of  court  roll  shall  *be 
L  J  permitted  to  vote  as  a  freeholder.  Thus  much  for  the  electors  in 
counties. 

As  for  the  electors  of  citizens  and  burgesses,  these  are  supposed  to  be  the 
mercantile  part  or  trading  interest  of  this  kingdom.  But,  as  trade  is  of  a  fluc- 
tuating nature,  and  seldom  long  fixed  in  a  place,  it  was  formerly  left  to  the 
crown  to  summon, /?ro  re  nata,  the  most  flourishing  towns  to  send  representa- 
tives to  parliament  So  that,  as  towns  increased  in  trade,  and  grew  populous, 
they  were  admitted  to  a  share  in  jthe  legislature.  But  the  misfortune  is,  that 
the  deserted  boroughs  continued  to  be  summoned,  as  well  as  those  to  whom 
their  ti*ade  and  inhabitants  were  transferred ;  except  a  few  which  petitioned  to 
be  eased  of  the  expense,  then  usual,  of  maintaining  their  members :  four  shillings 
a  day  being  allowed  for  a  knight  of  the  shire,  and  two  shillings  for  a  citizen  or 
burgess:  which  was  the  rate  of  wages  established  in  the  reign  of  Edward  III.  (z) 
(34)     Hence  the  members  for  boroughs  now  bear  above  a  quadruple  proportion 

(y)7and8W.ni,o.85.    lOAnn.o.23.    81  Geo.  n,  o.  14.    8 Geo. m,  c. 24.    S  Geo.U,c.91.  18Geo.lI,c.l8. 
(z)  4  InsC.  16. 

(34)  [Lord  Coke,  in  the  page  referred  to  by  the  learned  judge,  Bays,  that  this  rate  of  wages 
hath  been  time  out  of  mind,  and  that  it  is  expressed  in  many  records ;  and,  for  example,  refers 
to  one  in  46  Ed.  Ill,  where  this  allowance  is  made  to  one  of  the  knights  for  the  county  of 
Middlesex.  But  Mr.  Prvnne's  fourth  Register  of  Parliamentary  Writs  is  confined  almost 
entirely  to  the  investigation  of  this  subject,  aud  contains  a  very  particular  chronological  his- 
tory of  the  writ  de  expcnsis  militumy  civium,  ct  hurgenstuniy  which  was  framed  to  enforce  the 
payment  of  these  wages.  Mr.  Pr3mne  is  of  opinion  that  these  wages  had  no  other  origin  than 
that  principle  of  natural  equity  and  justice  qui  sentit  commodumf  debet  sentire  et  onus.  p.  5. 

And  Mr.  Prynne  further  informs  us,  "  that  the  first  writs  of  this  kind  extant  in  our  records 
are  coeval  with  our  king's  first  writs  of  summons  to  elect  and  send  knights,  citizens,  and 
burgesses  to  parliament,  both  of  them  being  first  invented,  issued  and  recorded  together  in 
49  Hen.  Ill,  before  which  there  are  no  memorials  nor  evidences  of  either  of  those  writs  in  our 
historians  or  records,"  p.  2.  The  first  writs  direct  the  sheriff  to  levy  from  the  community,  i. 
e.  the  electors  of  the  county,  and  to  pay  the  knights,  rationahiles  expensas  tnms  in  veniendo  ad 
dictum  parliamentuMf  ibidem  mornndo,  et  cxin<le  ad  propria  redeundo.  And  when  the  writs  of 
Kumnions  were  renewed,  in  the  23d  of  Edw.  I,  these  writs  issued  again  in  the  same  form  at  the 
end  of  tiie  parliament^  and  were  continued  in  the  same  manner  till  the  16  Edw.  II,  when  Mr. 
Piynne  finas  the  " memoriable  writs"  which  first  reduced  the  expense  of  the  lepresentati^es 
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to  those  for  counties,  and  the  number  of  parliament  men  is  increased  since 
Fortescue's  time  in  the  reign  of  Henry  the  Sixth,  from  300  to  upwards  of  500, 
exclusive  of  those  for  Scotland.  The  universities  were  in  general  not  empow- 
ered to  send  burgesses  to  parliament;  though  once,  in  28  Edw.  I,  when  a 
parliament  was  summoned  to  consider  of  the  king^s  right  to  Scotland,  there 
were  issued  writs,  which  required  the  university  of  Oxford  to  send  up  four  or 
five,  and  that  of  Cambridge  two  or  three,  of  tneir  most  discreet  and  learjied 
lawyers  for  that  purpose.{aj  But  it  was  King  James  the  First  who  indulged 
them  with  the  permanent  privilege  to  send  constantly  two  of  their  own  body : 
to  serve  for  those  students  who,  though  useful  members  of  the  community,  were 
neither  concerned  in  the  landed  nor  the  trading  interest ;  and  to  protect  in  the 
legislature  the  rights  of  the  republic  of  letters.  The  right  of  election  in  boroughs 
is  various,  depending  entirely  on  the  several  charters,  customs,  and  constitutions 
of  the  respective  places,  which  has  occasioned  infinite  disputes ;  though  now  by 
statute  *2  Geo.  ll,  c.  24,  the  right  of  voting  for  the  future  shall  te  r  ♦!  75  n 
allowed  according  to  the  last  determination  of  the  house  of  commons   ^  J 

concerning  ii  (35)  And  by  statute  3  Geo.  Ill,  c.  15,  no  freeman  of  any  city  or 
borough  (other  than  such  as  claim  by  birth,  marriage,  or  servitude,)  shall  be 
entitled  to  vote  therein,  unless  he  hath  been  admitted  to  his  freedom  twelve 
calendar  months  before.(36)  . 

2.  Next,  as  to  the  qualifications  of  persons  to  be  elected  members  of  the  house  I 
of  commons.(37)     Some  of  these  depend  upon  the  law  and  custom  of  parlia-  I 

(a)  Prynne,  Pari.  Writs,  i,  M5. 

to  a  certeda  sum  by  the  day,  viz :  4«.  a  day  for  every  knight  and  25.  for  every  citizen  and 
burgess ;  and  they  specified  also  the  number  of  days  for  which  this  allowance  was  to  be  made, 
being  more  or  less  according  to  the  distance  between  the  place  of  meeting  in  parliament  and  the 
member's  residence.  When  this  sum  was  first  ascertainetl  in  the  writ,  the  parliament  was  held 
at  York,  and  therefore  the  members  for  Yorkshire  were  only  allowed  their  wages  for  the  number 
of  days  the  parliament  actually  sat,  being  supposed  to  incur  no  expense  in  returning  to  their 
respective  homos ;  but,  at  the  same  time,  the  members  for  the  distant  counties  had  a  proportion- 
ate allowance  in  addition.  Though,  from  this  time,  the  number  of  days  and  a  certain  sum  are 
specifically  expressed  in  the  writ,  yet  Mr.  Prynne  finds  a  few  instances  after  this  where  the 
allowance  is  a  less  sum ;  and,  in  one  where  one  of  the  county  members  had  but  3^.  a  day, 
because  he  was  not  in  fact,  a  knight.  But,  with  those  few  exceptions,  the  sum  and  form  contin- 
ued with  little  or  no  variation.  Mr.  Prynne  conjectures,  with  great  appearance  of  reason,  that 
the  members  at  that  time  enjoyed  the  privilege  of  parliament  only  for  the  number  of  days  for 
which  they  were  allowed  wages,  tJ^at  being  considorea  a  sufficient  time  for  their  return  to  their 
respective  dwellings,  p.  68.  But  this  allowance,  from  its  nature  and  origin,  did  not  preclude 
any  other  specific  engagement  or  contract  between  the  member  and  his  constituents ;  and  the 
editor  of  Glanville's  Reports  has  given  in  the  preface,  p.  23,  the  copy  of  a  curious  agreement 
between  John  Strange,  the  member  for  Dunwich,  and  his  electors,  m  the  3  Edw.  IV,  1463,  in 
which  the  member  covenants  "  whether  the  parliament  hold  long  time  or  short,  or  whether  it 
fortune  to  be  prorogued,  that  he  wiU  take  for  his  wages  only  a  cade  and  half  a  barrel  of  herrings, 
to  be  delivered  by  Christmas." 

In  Scotland  the  representation  of  the  shires  was  introduced  or  confirmed  bj  the  authoritjr  of 
the  legislature,  in  the  seventh  parliament  of  James  I,  anno  1427,  and  there  it  is  at  the  same  time 
expressly  provided,  that  "  the  commissaries  sail  have  costago  of  them  of  ilk  shire  that  awe 
coiupeirance  in  parliament."  Murray's  Stat. 

It  is  said,  that  Andrew  Marvell,  who  was  member  for  Hull  in  the  parliament  after  the  restora 
tion,  was  the  last  person  in  this  country  that  received  wages  from  his  ctmstituents.  Two  shillings 
a  day,  the  allowance  to  a  burgess,  was  so  considerable  a  sum  in  ancient  times,  that  there  are 
many  instances  where  boroughs  petitioned  to  be  excused  from  sending  members  to  parliament, 
representing  that  they  were  engaged  in  building  bridges,  or  other  public  works,  and  therefore 
unable  to  bear  such  an  extraordinary  expense.    Pryn.  on  4  Inst.  32.] 

(35)  [This  act  being  merely  retrospective,  it  was  provided  by  $  27  of  28  Geo.  Ill,  c.  52,  and  34 
Geo.  Ill,  c.  83,  that  Si  decisions  of  committees  of  the  house  of  commons,  with  respect  to  the 
right  of  election,  or  of  choosing  or  appointing  the  returning  officer,  shall  be  final  and  conclusive 
upon  the  subject  forever.] 

(36)  This  is  called  the  Durham  act,  and  it  was  occasioned  by  the  corporation  of  Durhaip 
having,  upon  the  eve  of  an  election,  in  order  to  serve  one  of  the  candidates,  admitted  215  honorary 
freemen. 

(37.)  [Any  person  may  be  elected  a  member  of  the  house  of  commons  if  not  affected  by  one 
or  other  of  certain  disqualifications  which  depend  upon  the  law  and  custom  of  parliament,  tn 
npon  the  statute  law.    Whence  it  appears  that  no  person  included  iu  the  subjoined  list  is 
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ment,  declared  by  the  house  of  commons  :(5)  others  upon  certain  statutes.  ,  And 
from  these  it  appears,  1.  That  they  must  not  be  aliens  bom,(c)  or  miiiors.'(rf)  2. 
That  they  must  not  be  any  of  the  twelve  judges,(e)  because  they  sit  in  the 
lords'  house;  nor  of  the  clergy,(  /)  for  they  sit  in  the  conyocation ;  nor  persons 
attainted  of  treason  or  felony,(^)  for  they  are  unfit  to  sit  any  where.  3.  That 
sheriffs  of  counties,  and  mayors  and  bailiffs  of  boroughs,  are  not  eligible  in  their 
respective  jurisdictions,  as  being  returning  officers  ;Ui)  but  that  sheriffs  of  one 
county  are  eligible  to  be  knights  of  another.^*)  4.  That,  in  strictness,  all  mem- 
bers ought  to  have  been  inhabitants  of  the  places  for  which  they  are  chosen  :{k) 
but  ^this,  having  been  long  disregarded,  was  at  length  entirely  repealed  by 
statute  14  Geo.  Ill,  c.  58.  6.  That  no  persons  concerned  in  the  management  of 
any  duties  or  taxes  created  since  1692,  except  the  commissioners  of  the  treasury,(/) 
nor  any  of  the  officers  following,  (m)  viz.:  commissioners  of  prizes,  transports, 
sick  and  wounded,  wine  licences,  navy,  and  victualling;  secretaries  or  receivers 
of  prizes ;  comptrollers  of  the  army  accounts ;  agents  for  regiments ;  governors 
of  plantations  aird  their  deputies ;  officers  of  Minorca  or  Gibraltar ;  officers  of 
r*176l  *^^  excise  and  customs ;  *clerks  or  deputies  in  the  several  offices  of  the 
L  J  treasury,  exchequer,  navy,  victualling,  admiralty,  pay  of  the  army  or  navy, 
secretaries  of  state,  salt,  stamps,  appeals,  wine  licences,  nackney  coaches,  hawkers, 
and  pedlars,  nor  any  persons  that  hold  any  new  offices  under  the  crown  created 
«ince  1705,{n)  are  capable  of  being  elected  or  sitting  as  members.  (88)     6.  That  no 

(5)  4  Inst.  47,  48  (c)  See  page  168 

(d)  Ibid.  (e)  Com.  Journ.  9  Nov.  1605  (/)  Com.  Joiun.  13  Oct.  1553 ;  8  Feb.  1620  ;  17  Jan.  1661. 

(a)  Com.  JoTir.  21  Jan.  1580.    4  Inst.  47. 

(A)  Bro.  Alfr.  t.  Parliament,  7.  Com.  Journ.  25  June,  1604  ;  14  April,  1614  ;  22  Mar.  1620 ;  2,  4, 16  June,  17 
Nov.  1685  ;  Hale  of  Pari.  114.       «)  4  Inst.  48.    Whitelockc  of  Farlr  oh.  99,  100,  101. 
(*)  Stat.  1.  Henry  V.  c.  I.    23  Hen.  VI.  c.  15.  [l)  Stat.  5  and  6  W.  and  M.  c.  7. 

(m)  Stat.  11  and  12  W.  HI,  c.  2.   12  and  13  W.  HI,  c  10.   6  Ann  c.  7.  15  Geo.  U,  c.  22.   (n)  Stot  6  Ann.  o.  7. 

eligible  to  sit  amongst  the  commons :  an  alien  bom  or  naturalized,  an  idiot  or  lunatic  if  incurable, 
a  person  attainted  of  treason  or  convicted  of  felony,  a  peer  of  the  realm  or  of  Scotland,  or  a 
representative  peer  of  Ireland,  a  judge  of  a  superior  court  of  England,  (except  the  master  of  the 
rolls^)  or  of  the  court  of  admiralty,  or  in  bankruptcy,  or  of  a  county  court  The  following 
officials  likewise  are  disqualified :  a  metropolitan  police  ma^strate,  a  recorder  for  the  boroTigh 
for  which  he  is  appointed,  a  revising  barrister  for  any  place  within  his  district,  a  judge  of  Scotliind 
or  Ireland,  any  one  ordained  to  the  office  of  priest  or  deacon  of  the  church  of  England,  a  minister 
of  the  church  of  Scotland,  or  any  one  in  holy  orders  in  the  church  of  Rome.  Sheriffs  of  counties 
and  mayors  and  bailiffs  or  boroughs  are  not  eligible  in  their  respective  jurisdictions,  as  being 
returning  officers,  but  the  sheriff  of  one  county  is  eligible  to  serve  as  knight  for  anotiier,  or  for 
any  county  of  a  city  or  borough  within  his  county,  provided  the  writ  for  tne  election  is  directed 
not  to  himself,  but  to  some  other  returning  officer. 

No  government  contractor  nor  person  having  a  pension  under  the  crown  during  pleasure,  or  for 
any  term  of  years,  is  qualified  to  be  elected  or  to  sit ;  nor  is  any  person  holding  an  office  imder 
the  crown,  created  since  1705,  capable  of  being  elected  or  of  sittmg,  though  should  he  do  so,  an 
act  of  indemnity  may  perhaps  be  passed  by  the  legislature. 

Innovations  on  the  above  rule  have,  however,  been  made  by  successive  statutes  with  a  view  to 
the  requirements  of  the  government  and  the  conduct  of  the  public  service ;  ex.  gr.  as  regards  the 
vice-president  of  the  bocurd  of  trade,  the  president  of  the  poor  law  board,  the  first  commissioner 
of  works,  the  vice-president  of  the  committee  of  the  privy  council  on  education,  and  the  post- 
master-general. 

It  has  been  fdrther  enacted  that  not  more  than  four  of  the  principal,  and  four  of  the  under- 
secretaries of  state  shall  sit  at  the  same  time  in  the  house  of  commons ;  that  the  seat  of  any 
member  accepting  the  office  of  under-secretary  to  a  principal  secretary  of  state,  there  being  four 
under-secretaries  then  in  the  house,  shall  be  thereupon  vacated ;  that  if  at  any  general  election 
there  are  returned  as  members  to  serve  in  parliament  a  greater  number  of  persons  holding  such 
office  of  principal  or  under-secretary  than  are  permitted  to  sit  and  vote  in  the  house,  no  one  of 
t«uch  persons  shall  be  capable  of  sitting  until  the  number  of  persons  returned  as  members  and 
holding  the  same  office  as  himself  has,  by  death,  resignation  or  otherwise  been  reduced  to  the 
number  permitted  by  law  to  sit  in  the  house ;  and  that  the  like  rules  shall  apply  in  all  cases  in 
which  a  limit  is  imposed  upon  the  number  of  persons  holding  any  other  office  who  may  at  the 
same  time  sit  and  vote  as  members  of  the  house  of  commons. 

Lastly,  if  any  member  accepts  an  office  under  the  crown,  except  an  officer  in  the  army  or  na^ 
accepting  a  new  commission,  nis  seat  is  void ;  but  such  member  is  capable  of  being  re-elected, 
provided  the  office  be  one  created  prior  to  the  year  1705.1 

(38)  By  Stat.  6  Ann.  c.  7,  $  26,  the  seat  of  a  member  is  vacated  if  he  accepts  a  place  of  honor 
and  profit  under  the  crown,  in  existence  prior  to  1705. 

By  the  custom  of  parliament  a  mepiber  cannot  resign  his  se^t    Jf,  however,  he  desires  to 
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(o)  Stat.  6  Ann.  c.  7.    1  Geo.  c.  56.  (p)  Stat.  6  Ann.  o.  7. 

(q)  Stat.  23  Hen.  VI,  c.  15.  (r)  Stat.  9  Ann.  c.  6.  (s)  Stat.  83  Goo.  11,  o.  20. 

(i)  See  page  163.  (u)  Stat.  7  Geo.  I,  c.  28. 

(te)  4  lust.  10.  48.    Prvn.  Plea  for  Lords,  379.    2  Whitelocke,  359,  868.  (x)  Pryn.  on  4  Inst  IS. 

ry;  WaLslngh.  A.  D.  1105.  r«;  4  Inst.  48. 

(a)  7  Hen.  IV,  c.  15.  8  Hen.  VI,  o.  7.  23  Hon.  VJ,  c.  14.  1  W.  and  M.  St.  1,  c.  2.  2  W.  and  M.  st.  1,  o.  7. 
ft  and  6  W.  and  M.  c.  20.  7  W.  HI,  c.  4.  7  and  8  W.  HI,  o.  7,  and  c.  25.  10  and  11  W.  HI,  c.  7.  12  and  18  W.  IH, 
e.  10.  6  Ann.  c.  23.  9  Ann.  c.  5.  10  Ann.  c.  19,  and  c.  88.  2 Geo.  II,  c.  24.  8  Geo.  II,  c.  80.  18  Ge«>.  II.  c.  18. 
19  Geo.  U,  28.    16  Goo.  UI,  c.  16.   11  Geo.  UI,  c.  42.   14  Geo.  Ill,  c.  15.  16  Geo.  HI,  c.  86.  28  Geo.  UI,  c.  02. 
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person  having  a  pension  under  the  crown  during  pleasure,  or  for  any  term  of 
years,  is  capable  of  being  elected  or  sitting,  (o)  7.  That  if  any  member  accepts  an 
office  under  the  crown,  except  an  officer  in  the  army  or  navy  accepting  a  new 
commission,  his  seat  is  void;  but  such  member  is  capable  of  being  re-elected,  (p) 
9.  That  all  knights  of  the  shire  shall  be  actual  knights,  or  such  notable  esquires 
and  gentlemen  as  have  estates  sufficient  to  be  kni^ts,  and  by  no  means  of  the 
deffree  of  yeomen,  (q)  This  is  reduced  to  a  still  greater  certainty,  by  ordaining, 
8.  That  every  knight  of  a  shire  shall  have  a  clear  estate  of  freehold  or  copyhold 
to  the  value  of  six  hundred  pounds  per  annum^  and  every  citizen  and  burgess  to 
the  value  of  three  hundred  pounds  j^  except  the  eldest  sons  of  peers,  and  o£r per- 
sons qualified  to  be  knights  of  shires,  and  except  the  members  for  the  two  uni- 
versities :  (r)  which  somewhat  balances  the  ascendant  which  the  boroughs  have  VjU^/f  *  * 
gained  over  the  counties,  by  obliging  the  trading  interest  to  make  choice  of  landed  y^  ,i  \ 
men ;  and  of  this  qualification  the  member  must  make  oath,  and  give  in  thex  '  ,  v^*  ^ 
particulars  in  writing,  at  the  time  of  his  taking  his  seat,  (a)  But  subject  to  these  |  .^*i^^' 
standing  restrictions  and  disqualifications,  every  subject  of  the  realm  is  eligible 
of  common  right :  though  there  are  instances  wherein  persons  in  particular 
circumstances  have  forfeited  that  common  right,  and  have  been  declared  ineligi- 
ble/or that  parliament  by  vote  of  the  house  of  commons,  (t)  or  for  ever  by  an 
act  of  the  legislature,  {u)  ^39.)  But  it  was  an  unconstitutional  prohibition,  which 
was  gi-ouiided  on  an  ordinance  of  the  house  of  lords,  (lo)  and  inserted  in  the 
khiffs  writs  for  the  parliament  holden  at  Coventry,  6  Hen.  IV,  that  no  appren- 
tice or  *other  man  of  the  law  should  be  elected  a  knight  of  the  shire  r4»i77'"i 
therein  :  {x)  in  return  for  which,  our  law  books  and  historians  {y)  have   L  -I 

branded  tnis  parliament  with  the  name  of  parliamentum  indoctum,  or  the  lack- 
learning  parliament ;  and  Sir  Edward  Coke  observes,  with  some  spleen,  {z)  that 
tliere  never  was  a  good  law  made  thereat. 

3.  The  third  point,  regai'ding  elections,  is  the  method  of  proceeding  therein. 
This  is  also  regulated  by  the  law  of  parliament,  and  the  several  statutes  referred 
to  in  the  margin ;  {a)  all  of  which  I  shall  blend  together,  and  extract  out  of  them  a 
summary  account  of  the  method  of  proceeding  to  elections.  (40) 


vacate  it,  he  has  a  convenient  mode  of  doinff  so,  by  applying  for  the  stewardship  of  the  Chiltem 
Hondreds  of  Stoke,  Denborough  and  Borlenham,  which,  though  a  mere  sinecure,  is  held  to  be  a 
place  of  honor  and  profit  under  the  crown,  and  consequently  vacates  the  seat.  This  nominal 
^lace  is  in  the  gift  of  the  chancellor  of  the  exchequer.  As  soon  as  the  office  is  obtained,  it  is 
resigqed,  that  it  may  serve  the  same  purpose  again. 

Mr.  Chitty  says  it  is  a  matter  of  course  to  confer  this  office  on  application,  and  such  is  the 
practice ;  but  there  is  one  notable  instance  of  refusal.  In  1842,  while  charges  of  corrupt  prac- 
tices in  elections  were  pending  in  the  commons,  one  of  the  members  concerned  having  applied 
to  the  chancellor  of  the  exchequer  for  the  stewardship  of  the  Chiltem  Hundreds,  that  omcer, 
who  anticipated  similar  applications  from  others  in  the  same  situation,  decided  upon  refusing  the 
appointment.  This  refusal  created  some  excitement  at  the  time,  but  though  unprecedented,  was 
generally  applauded  in  view  of  the  circumstances. 

(;$9)  [This  clause  from  the  word  though  has  been  added  since  1769,  the  time  when  the  Mid- 
dlesex election  was  discussed  in  the  house  of  commons.  The  learned  Judge,  upon  that  occasion, 
maintained  the  incapacity  of  Mr.  TVilkes  to  be  re-elected  to  that  parhamunt,  m  consequence  of 
his  expulsion ;  and,  as  he  had  not  mentioned  expulsion  as  one  of  the  disqualifications  of  a  can- 
didate, the  preceding  sentence  was  cited  against  him  in  the  house  of  commons.] 

(40)  The  following  are  the  formalities  of  an  election : 

[In  the  case  of  a  general  election,  following  a  dissolution  of  parliament,  the  procedure 
is,  after  a  royal  proclamation  to  that  effect,  that  writs  are  sent  from  the  petty  bag  office  to  the 
sheriff  of  every  countv,  and  the  returning  officer  of  every  city  and  bonmgh,  for  the  election  of 
knights,  citizens  and  burgesses,  to  serve  in  parliament.  If  a  vacancy  takes  place  during  the 
session  the  speaker,  on  motion  made,  signs  a  warrant  to  the  clerk  of  the  crown  in  chancery,  to 
issae  a  writ  for  tiie  retam.  of  a  fresh  member :  and  the  same  course  is  pursued  during  the 
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As  soon  as  the  parliament  is  summoned,  the  lord  chancellor,  or  if  a  vacancy 
happens  during  the  sitting  of  parliament,  the  speaker  by  order  of  the  house,  and 
without  such  order,  if  a  vacancy  happens  by  death,  or  the  member's  becoming  a 
peer,  (41)  in  the  time  of  a  recess  for  upwards  of  twenty  days,  sends  his  warrant 
to  the  clerk  of  the  crown  in  chancery ;  who  thereupon  issues  out  writs  to  the 
sheriffs  of  every  county,  for  the  election  of  all  the  members  to  serve  for  that 
county,  and  every  city  and  borough  therein.  Within  three  days  after  the  receipt 
of  this  writ,  the  sheriff  is  to  send  his  precept,  under  his  seal,  to  the  proper 
returning  officers  of  the  cities  and  boroughs,  commanding  them  to  elect  their 
members:  and  the  said  returning  officers  are  to  proceed  to  election  within  eight 
days  from  the  receipt  of  the  precept,  giving  four  day's  notice  of  the  same;  (b) 
and  to  return  the  persons  chosen,  together  with  the  precept,  to  the  sheriff. 

But  elections  of  knights  of  the  sliire  must  be  proceeded  to  by  the  sheriffs 
r*178l  ^^^^s^l^^s  in  person,  at  the  next  county  court  *that  shall  happen 
»■  -'   after  the  delivery  of  the  writ.    The  county  court  is  a  court  held  eveiy 

month  or  oftener  by  the  sheriff,  intended  to  try  little  causes  not  exceeding  the 
value  of  forty  shillings,  in  what  part  of  the  county  he  pleases  to  appoint  for 
that  purpose:  but  for  the  election  of  knights  of  the  shire  it  must  be  held  at  the 
most  usual  place.  (42)    If  the  county  court  falls  upon  the  day  of  delivering  the 

CbJ  In  the  boroiiffh  of  New  Shoreham,  In  Sussex,  wherein  certain  freeholders  of  the  country  are  enti- 
tled to  vote  by  statute  11  Geo.  Ill,  c.  55,  the  election  must  be  within  ttoelve  days,  with  eight  days'  notice  of. 
the  same. 

recess  of  parliament,  as  soon  as  the  speaker  is  informed  of  the  vacancy  by  the  certificate  of  two 
members.  On  the  receipt  of  such  writ,  the  sheriff,  or  other  returning  officer,  is  to  give  public 
notice  that  an  election  will  be  held  within  a  certain  specified  time.  He  is  also  to  provide  wr  the 
erection  of  polling  booths  and  give  public  notice  of  the  situation  of  each  booth. 

On  the  day  of  election,  as  soon  as  the  writ  has  been  read,  the  sheriff  or  other  returning  (»fficer, 
must  take  the  bribery  oath,  after  which  it  is  usual  for  the  respective  candidates  to  be  proposed 
and  seconded  by  electors,  and  if  no  more  are  proposed  than  can  be  returned  they  are  then  and 
there  duly  elected.  If  there  be  more  than  the  proper  number,  the  sheriff,  or  returning  officer, 
calls  for  a  show  of  hands,  and  pronounces  the  candidate  or  candidates  duly  elected  for  whom,  in 
^is  opinion,  the  largest  number  of  hands  is  displayed.  This  decision  if  not  questioned  is  conclu- 
'/ give :  but  a  poll  is  often  called  for,  and  if  demanded  by  any  candidate  or  elector  must  be  granted. 
The  poll  in  most  instances  must  commence  the  day  or  day  but  one  after  the  nomination,  and  in 
most  cases  can  only  last  one  da^,  and  between  the  hours  of  eieht  and  four. 

Till  1854  every  voter  was  obliged  to  take  the  bribery  oath,  if  so  required,  but  this  necessity  no 
longer  exists ;  there  are  only  two  questions  which  can  now  be  put  to  an  elector  before  he  votes, 
viz. :  1st.,  whether  he  be  the  same  person  whose  name  appears  on  the  register,  and  2d,  whether 
he  have  already  voted ;  and  if  requured,  he  must  answer  tiiese  questions  on  oath. 

At  the  termination  of  the  poll  tne  poll  books  are  to  be  closed  and  sealed,  and  delivered  to  the 
sheriff  or  returning  officer,  wno  in  counties  is  to  keep  them  until  the  day  but  one,  and  in  boroughs 
till  the  day  followmg  the  poll,  when  he  is  openly  to  break  the  seals,  add  up  the  number  of  votes, 
then  opemy  declare  the  state  of  the  poll,  and  make  proclamation  of  the  member  or  members 
duly  elected.  In  cities  and  boroughs^  however,  the  returning  officer  may,  if  he  pleases,  declare 
the  final  state  of  the  poll,  and  make  the  return  immediately  at  the  close  of  the  poll :  if  he  does 
not  do  so  then  he  must  wait  till  the  next  day. 

Formerly,  if  a  candidate  was  considered  unduly  returned  to  parliament,  the  remedy  was  by 

Eetition  to  the  house  of  commons,  on  which  the  house  appointed  a  committee  of  its  own  mem- 
ers  to  try  the  question.  But  now  by  31  and  32  Yic,  c.  125,  the  petition  is  to  be  presented  to 
the  court  of  common  pleas,  and  the  case  is  to  be  tried  by  one  of  the  puisne  judges  of  the  supe- 
rior courts,  without  a  jury.] 

(41)  [By  Stat.  24  Geo.  Ill,  $  2,  c.  26,  if  during  anv  recess  any  two  members  give  notice  to 
the  speaker,  by  a  certificate  under  their  hands,  that  there  is  a  vacancy  by  death,  or  that  a  writ 
of  summons  has  issued  under  the  great  seal  to  call  up  any  member  to  the  house  of  lords,  the 
speaker  shall  forthwith  give  notice  of  it  to  be  inserted  in  the  Gazette,  and  at  the  end  of  four 
teen  days  after  such  insertion,  he  shall  issue  his  warrant  to  the  clerk  of  the  crown,  commanding 
him  to  make  out  a  new  writ  for  the  election  of  another  member.  And  to  prevent  any  impedi- 
ment in  the  execution  of  this  act  by  the  speaker's  absence  from  the  kingdom,  or  by  the  vacancy 
of  his  seat,  at  the  beginning  of  everv  parliament  he  shall  appoint  any  number  of  members, 
from  three  to  seven  inclusive,  amd  shall  publish  the  appointment  in  the  Gazette.  These  mem- 
bers, in  the  absence  of  the  speaker,  shaU  have  the  same  authority  as  is  given  to  him  by  this 
statute.] 

(42)  The  shires,  and  some  of  the  boroughs,  are  now  divided  into  districts  for  the  purposes  of 
these  elections. 

[By  the  stetute  of  52  G«o.  Ill,  c.  144,  $  2,  the  speaker  of  the  house  of  ooxomox)B  Txxoiy  dor- 
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writ,  or  within  six  days  after,  the  sheriff  may  adjourn  the  court  and  election  to 
some  other  convenient  time,  not  longer  than  sixteen  days,  nor  shorter  than  ten ; 
but  he  cannot  alter  the  place,  without  the  consent  of  all  the  candidates :  and, 
in  all  such  cases,  ten  days'  public  notice  must  be  given  of  the  time  and  place  of 
the  election. 

And,  as  it  is  essential  to  the  very  being  of  parliament  that  elections  should 
be  absolutely  free,  therefore  all  undue  influences  upon  the  electors  are  illegal 
and  strongly  prohibited.  (43)    For.  Mr.  Locke  (c)  ranks  it  among  those  breaches 
of  trust  in  the  executive  magistrate,  which,  according  to  his  notions,  amount  to 
a  dissolution  of  the  government,  "  if  he  employs  the  force,  treasure  and  offices 
of  the  society,  to  corrupt  the.  representatives,  or  openly  to   pre-engage  the 
electors,  and  prescribe  what  manner  of  person  shall  be  chosen.    For,  thus  to 
regulate  candidates  and  electors,  and  new-model  the  ways  of  election,  what  is 
it,  says  he,  but  to  cut  up  the  government  by  the  roots,  and  poison  the  very 
fountain  of  public  security?"    As  soon  therefore  as  the  time  and  place  of  elec-  \ 
tion,  either  in   counties  or  boroughs,  are  fixed,  all   soldiers  quartered  in  the  \ 
place  are  to  remove,  at  least  one  day  before  the  election,  to  the  distance  of  two   \ 
miles  or  more ;  and  not  to  return  till  one  day  after  the  poll  is  ended;    Kiots  / 
likewise  have  been  frequently  determined  to  make  an  election  void.    By  vote 
also  of  the  house  of  commons,  to  whom  alone  belongs  the  power  of  detennin-^ 
ing  contested  elections,  no  lord  of  parliament,  or  lord  lieutenant  of  a  county  hath 
any  right  to  interfere  in  the  elections  of  commoners ;  and,  by  statute,  the  lord  war- 
den of  the  cinque  ports  shall   not  recommend  any  members  there.    If  any 
officer  of  the  excise,  customs,  stamps,  *or  certain  other  branches  of  the   r  ♦i  79  i 
revenue,  presume  to  intermeddle  in  elections,  by  persuading  any  voter   L  ^ 

or  dissuading  him,  he  forfeits  100?.,  and  is  disabled  to  hold  any  office. 

Thus  are  the  electors  of  one   branch  of  the  legislature  secured  from  any 
undue  influence  from  either  of  the  other  two,  and  from  all  external  violence  \ 
and  compulsion.    But  the  greatest  danger  is  that  in  which  themselves  co-operate,  I 
by  the  infamous  practice  of  bribery  and  corruption.    To  prevent  which  it  is  \ 
enacted,  that  no  candidate  shall,  after  the  date  (usually  called  the  teste)  of  the    / 
writs,  or  after  the  vacancy,  give  any  money  or  entertainment  to  his  electors,  or 
promise  to  give  any,  either  to  particular  persons,  ^^-^  ^^iiii^p]^^  '^x\  gpr^^l;  in 
order  to  his  oeinff  elected :  on  pain  of  being  incapaSle  to  serve  for  that  place  in 
parliament.    And  if  any  money,  gift,  office,  employment,  or  reward  be  given  or 
promised  to  be  given  to  any  voter,  at  any  time,  in  order  to  influence  him  to 
"ve  or  withhold  his  vote,  as  well  he  that  takes  as  he  that  offers  such  bribe,  for- 
feits 500i.,  and  is  for  ever  disabled  from  voting  and  holding  any  office  in  any 
corporation ;  unless,  before  conviction,  he  will  discover  some  other  offender  of 
the  same  kind,  and  then  he  is  indemnified  for  his  own  offence,  {d )    The  first 
instance  that  occurs,  of  election  bribery,  was  so  early  as  13  Eliz.,  ^hen  one, 
Thomas  Longe,  (being  a  simple  man  and  of  small  capacity  to  serve  in  parlia- 
ment,) acknowledged  that  he  had  given  the  returning  officer  and  others  of  the 
borough  for  which  he  was  chosen,  four  pounds  to  be  returned  member,  and  was 
for  that  premium  elected.    But  for  this  offence  the  borough  was  toierced,  the 
member  was  removed,  and  the  officer  fined  and  imprisoned,  {e)    But,  as  this 

(cj  On  Gov.  p.  2  h  222. 

(a)  In  like  manner  the  Julian  Vxvr  de  atntniu  Inflicted  rtnes  and  Inflmy  npon  all  who  were  grnilty  of  cor- 
ruption at  elections ;  but,  if  the  person  guilty  convicted  another  offender,  he  waa  restored  to  his  credit 
a^ain.    Ff.  48,  14.  1. 

(ej  4  Inst.  23.  Hale  of  Pari.  112.    Com.  Journ.  10  and  11  May,  1571. 

ing  any  recess,  cause  a  new  writ  to  be  issued  for  the  election  of  another  member  in  the  room  of 
one  who  has  been  declared  a  bankrupt,  and  has  not  superseded  the  fiat  of  bankruptcy  within 
twelve  months  after  it  issued.] 

(43)  [By  the  ancient  common  law  of  the  land,  and  by  the  declaration  of  rights,  1  "W.  and 
M.  St.  2,  c.  2.  The  3d  Edw.  I,  c.  5,  is  also  cited,  but  Mr.  Christian  observes  that  it  related 
to  the  election  of  sheriffs,  coroners,  <fcc.,  for  parliamentary  representation  was  then  unknown.  It 
has  been  decided  that  a  wager  between  two  electors  upon  the  success  of  their  respective  candi- 
dates is  illegal,  because  if  permitted,  it  would  manifestly  corrupt  the  freedom  of  elections. 
1  T.  R.  55.] 
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(  practice  hath  since  taken  much  deeper  and  more  universal  root,  it  hath  occa- 
[  sioned  the  making  of  these  wholesome  statutes;  to  complete  the  efficacy  of 
S  which,  there  is  nothing  wanting  but  resolution,  and  integrity  to  put  them  in 
f  strict  execution.  (44) 
r  *180 1  *Undue  mfluence  being  thus  (I  wish  the  depravity  of  mankind  would 
L  J   permit  me  to  say,  effectually)  guarded  against,  the  election  is  to  be  pro- 

ceeded to  on  the  day  appointed ;  the  sheriff  or  other  returning  officer  first  tak- 
ing an  oath  against  bribery^  and  for  the  due  execution  of  his  office.  The  candi- 
dates likewise,  if  required,  must  swear  to  their  qualification ;  and  the  electors 
in  counties  to  theirs ;  and  the  electors  both  in  counties  and  boroughs  are  also 
compellable  to  take  the  oath  of  abjuration  and  that  against  bribery  and  corrup- 
tion. And  it  might  not  be  amiss,  if  the  members  elect>ed  were  bound  to  take 
the  latter  oath,  as  well  as  the  former ;  which  in  all  probability  would  be  much 
more  effectual,  than  administering  it  only  to  the  electors. 

The  election  being  closed,  the  returning  officer  in  boroughs  returns  his  pre- 
cept to  the  sheriff,  with  the  persons  elected  by  the  majority ;  and  the  sheriff 
returns  the  whole,  together  with  the  writ  for  the  county,  and  the  knights 
elected  thereupon,  to  the  clerk  of  the  crown  in  chancery,  before  the  day  of 
meeting,  if  it  be  a  new  parliament,  or  within  fourteen  days  after  the  election,  if 
it  be  an  occasional  vacancy,  and  this  under  penalty  of  500Z.  If  the  sheriff  does 
not  return  such  knights  only  as  are  duW  elected,  he  forfeits,  by  the  old  statutes 
of  Hen.  VI,  100?.  and  the  returning  officer  in  boroughs  for  a  like  false  return 
40Z.;  and  they  are  besides  liable  to  an  action,  in  which  double  damages  shall  be 
recovered,  by  the  latter  statutes  of  King  William :  and  any  person  bribing  the 
returning  officer  shall  also  forfeit  300?.  But  the  members  returned  bv  him  are 
the  sitting  members,  until  the  house  of  commons,  upon  petition,  shall  adjudge 
the  return  to  be  false  and  illegal.  The  form  and  manner  of  proceeding  upon 
such  petition  are  now  regulated  by  statute  10  Geo.  Ill,  c.  16,  (amended  by  11 
Geo.  Ill,  c.  43,  and  made  perpetual  by  14  Geo.  Ill,  c.  15,)  which  directs  the 
method  of  choosing  by  lot  a  select  committee  of  fifteen  members,  who  are 
sworn  well  and  truly  to  try  the  same,  and  a  true  judgment  to  give  according  to 
the  evidence.  (45)  And  this  abstract  of  the  proceedings  at  elections  of  knights, 
citizens  and  burgesses,  concludes  our  inquiries  into  the  laws  and  customs  more 
peculiarly  relative  to  the  house  of  commons. 

r  4:jgj  -1  *VI.  I  proceed  now,  sixthly,  to  the  method  of  making  laws,  which  is 
L  -»   much  the  same  in  both  houses ;  and  I  shall  touch  it  very  briefly,  begin- 

ning in  the  house  of  commons.  But  first  I  must  premise,  that  for  dispatch  of 
busmess  each  house  of  parliament  has  its  speaker.  The  speaker  of  the  house 
of  lords,  whose  office  it  is  to  preside  there,  and  manage  the  formality  of  busi- 
ness, is  the  lord  chancellor,  or  keeper  of  the  king's  great  seal,  or  any  other 
appointed  by  the  king's  commission :  and,  if  none  be  so  appointed,  the  house  of 
lords  (it  is  said)  may  elect  The  speaker  of  the  house  of  commons  is  chosen  by 
the  house;  but  must  be  approved  by  the  king.  (46)    And  herein  the  usage 

(44)  [The  legislature  has  exerted  its  utmost  energies,  especially  of  late  years,  but  ineffec- 
tually^, to  check  these  dangerous  and  demoralizing  courses.  At  length,  in  the  year  1804,  all 
existmg  statutes  on  the  subject  were  repealed,  and  otiier  provisions  substituted,  together  with 
an  entirely  new  mode  of  conducting  elections,  by  an  act  entitled,  "  The  Corrupt  Practices  and 
Prevention  Act."  This  statute  defines  carefully  and  comprehensively  what  comprehends 
bribery^  treating  and  undue  influence;  imposes  serious  penalties;  totally  prohibits  acts  for- 
^  merly  found  to  be  modes  of  exercising' corrupt  influence,  and  strictJy  limits  legitimate  expenses, 
reouiring  them  to  be  paid  only  through  an  oincer  called  the  election  auditor,  whose  accounts  are 
to  he  published;  and  finally  disables  a  candidate,  declared  by  an  election  committee  guilty,  by 
himself  or  his  agents,  of  bribery,  treating  or  undue  influence,  firom  being  elected  or  sitting  in 
the  house  of  commons,  for  the  place  where  the  offence  was  committed,  during  the  parliament 
then  in  existence.] 

(Ab)  See  note  40  ante. 

(46)  [Sir  Edward  Coke,  upon  being  elected  speaker  in  1592,  in  his  addres^s  to  the  throne, 
declared,  "  this  is  only  as  yet  a  nomination,  and  no  election,  until  your  mtyesly  givelh  allow- 
ance and  approbation."  2  Hats.  154.  But  the  house  of  commons  at  present  would  scarce 
admit  their  speaker  to  hold  such  language.  Till  Sir  Fletcher  Norton  ww  elected  speaker* 
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of  the  two  houses  differs,  that  the  speaker  of  the  house  of  commons  cannot  give 
his  opinion  or  argue  any  question  m  the  house;  but  the  speaker  of  the  houstj. 
of  lords,  if  a  lord  of  parliament,  may.  (47)  In  each  house  the  act  of  the  major- 
ity (48)  binds  the  whole ;  and  this  majority  is  declared  by  votes  openly  and 
publicly  riven:  not  as  at  Venice,  and  many  other  senatorial  assemblies,  privately 
or  by  ballot  This  latter  method  may  be  serviceable,  to  prevent  intrigues  ana 
unconstitutional  combinations :  but  it  is  impossible  to  be  practised  witn  us ;  at 
least  in  the  house  of  commons,  where  every  member's  conauct  is  subject  to  the 
future  censure  of  his  constituents,  and  therefore  should  be  openly  submitted  to 
their  inspection. 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is  of  a  private  nature, 
it  is  first  necessary  to  prefer  a  petition ;  which  must  he  presented  by  a  member, 
and  usually  sets  wrth  the  grievance  desired  to  be  remedied.  (49)  This  petition 
(when  founded  on  facts  that  may  be  in  their  nature  disputed)  is  referred  to  a 
committee  of  members,  who  examine  the  matter  alleged,  and  accordingly  report 
it  to  the  house ;  and  then  (or  otherwise,  upon  the  mere  petition)  leave  is  given 
to  bring  in  the  bill.  In  public  matters  the  bill  is  brought  in  upon  motion  made 
to  the  house,  without  any  ptition  at  all.  Formerly,  all  bills  were  drawn  in  the 
form  of  petitions,  (50)  which  were  entered  upon  the  parliament  rolls  with  the 


29th  Nov.  1774,  every  gentleman  wjio  was  proposed  to  fill  that  honorable  office  affected 
great  modesty,  and,  u  elected,  was  almost  forced  into  the  chair,  and  at  the  same  time  he 
r^neated  permission  to  plead,  in  another  place,  his  excuses  and  inability  to  discharge  the 
office,  which  he  used  to  do  upon  being  presented  to  the  king.  But  Sir  Fletcher  Norton  was  the 
first  who  disregarded  this  ceremony  both  in  the  one  house  and  in  the  other.  His  successors, 
Mr.  Ck>mewall  and  Mr.  Addington,  requested  to  make  excuses  to  the  throne,  but  were  refused 
by  the  house,  though  Mr.  Addington,  in  the  beginning  of  the  present  parliament,  26th  Nov. 
1790,  followed  the  example  of  Sir  Fletcher  Norton,  and  intimated  no  wi^  to  be  excused.  See 
1  Woodd.  59.  Sir  John  Gust  was  the  last  speeUcer  who  addressed  the  throne  in  the  language 
of  diffidence,  of  which  the  following  sentence  may  serve  as  a  specimen :  "  I  can  now  be  an 
humble  suitor  to  your  majesty,  that  you  would  give  your  faithful  commons  an  opportunity  of 
rectifying  this  the  only  inaidvertent  step  which  they  can  ever  take,  and  be  ^raciou^y  pleased  to 
direct  them  to  present  some  other  to  your  majesty,  whom  they  may  not  nereafter  be  sorry  to 
have  chosen,  nor  your  majesty  to  have  approved."  6  Nov.  1761.  The  chancellor  used  to  reply 
In  a  handsome  speech  of  compliment  ana  encouragement,  but  now  he  shortly  informs  the  com- 
mons that  his  maiesty  approves  of  their  speaker,  who  claims  the  ancient  privileges  of  the  com- 
mons, and  then  they  return  to  their  own  house.] 

(47)  [But  when  the  house  resolves  itself  into  a  committee,  the  chairman  regularly  appointed 
every  new  parliament  presides  at  the  table,  and  the  speaker  may  then  speak  and  vote  as  any  one 
of  the  other  members  tor  the  time.] 

(48^  [In  the  house  of  commons  the  speaker  never  votes  but  when  there  is  an  equality  with- 
out his  casting  vote,  which  in  that  case  creates  a  minority ;  but  the  speaker  of  the  house  of  lords 
hoo  no  casting  vote,  but  his  vote  is  counted  with  tne  rest  of  the  house ;  and  in  the  case  of  an 
equality,  the  non-contents  or  negative  voices  have  Uie  same  effect  and  operation  as  if  thoy  were 
in  fact  a  minority.    Lords'  Joum.  25  June,  I66I.} 

(49)  This,  although  usual  in  American  legislative  proceedings,  is  not  a  necessi^.  Any  mem- 
ber may  introduce  a  biU,  for  either  a  public  or  private  purpose,  on  leave  obtained  as  a  matter  of 
course;  or  after  notice  given,  in  the  manner  pointed  out  by  the  rules  of  the  house. 

(50)  [The  commons  for  near  two  centuries  continued  the  style  of  very  humble  peititioners. 
Theur  petitions  frequently  began  with  "your  poor  commons  bog  and  pray,'*  and  concluded 
with  "Tor  God's  sake,  and  as  an  act  of  ohsiity  :"—Vo8 poveres  communes prient  et  supplientpur 
Dieu  et  en  CBuvre  de  eharite.  Rot.  Pari,  p&ssim.  It  appears  that,  prior  to  the  reign  of  Hen.  Y, 
it  had  been  the  practice  of  the  kings  to  add  and  enact  more  than  the  commons  petitioned  for. 
In  consequence  of  this  there  is  a  very  memorable  petition  from  Uie  commons  in  2  Hen.  Y, 
which  states  that  it  is  the  liberty  and  freedom  of  the  commons  that  there  should  be  no  statute 
without  their  assent,  considering  that  they  have  ever  been  as  well  asaenters  as  petitioners,  and 
therefore  they  pray  that,  for  the  Aiture,  there  may  be  no  additions  or  diminutions  to  their 

Ketitions.  And  in  answer  to  this,  the  king  granted  that  from  henceforth  they  should  be 
ound  in  no  instance  without  their  assent,  saving  his  royal  prerogative  to  grant  and  deny 
what  ho  pleased  of  their  petitions.  Ruff.  Pref.  xv,  Rot.  Pari.  2  Hen.  Y,  No.  22.  It  was  long 
after  its  creation,  or  rather  separation  from  the  barons,  before  the  house  of  commons  was 
conscious  of  its  own  strength  and  dignity ;  and  such  was  their  modesty  and  diffidence,  tJiat 
they  used  to  request  the  lords  to  send  them  some  of  their  members  to  instruct  them  in  their 
duty.  "  on  account  of  the  arduousness  of  their  charge,  and  the  feebleness  of  their  own  powers 
and  understandings :  "—pttr  Varduite  de  lour  chargey  et  le  foeblesce  de  lour  poiars  et  sens.  Rot. 
ParL  1  R.  II,  No.  4.] 
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king's  answer  thereunto  subjoined;  not  in  any  settled  forms  of  words,  but 
r  #232 1  *^  ^^^®  circumstances  of  the  case  required :  (/)  and,  at  the  end  of  each 
^  ^   parliament,  the  judges  drew  them  into  the  form  of  a  statute,  which  was 

entered  on  the  slatute  rolls.  In  the  reign  of  Henry  V,  to  prevent  mistakes  and 
abuses,  the  statutes  were  drawn  up  by  the  judges  before  the  end  of  the  parlia- 
ment; and,  in  the  reign  of  Henry  VI,  bills  m  the  form  of  acts,  according  to  the 
modem  customs,  were  first  introduced. 

The  persons  directed  to  bring  in  the  bill  present  it  in  a  competent  time  to 
the  house,  drawn  out  on  paper,  with  a  multitude  of  blanks,  or  void  sp.ices, 
where  anything  occurs  that  is  dubious,  or  necessat-y  to  be  settled  by  the  parlia- 
ment itself;  (such,  especially,  as  the  precise  date  of  times,  the  nature  and 
quantity  of  penalties,  or  of  any  sums  of  money  to  be  raised),  being  indeed  only 
the  skeleton  of  the  bill.  In  the  house  of  lords,  if  the  bill  begins  there,  it  is 
(when  of  a  private  nature)  referred  to  two  of  the  judges,  to  examine  and  report 
the  state  of  the  facts  alleged,  to  see  that  all  necessary  parties  consent,  and  to 
settle  all  points  of  technical  propriety.  (51)  This  is  read  a  first  time,  and  at  acon- 
yenient  distance  a  second  time ;  and,  after  each  reading,  the  speaker  opens  to 
the  house  the  substance  of  the  bill,  and  puts  the  question  whether  it  shall  pro- 
ceed anjr  farther.  The  introduction  of  the  bill  may  be  originally  opposed,  aa 
the  bill  itself  may  at  either  of  the  readings ;  and,  if  the  opposition  succeeds, 
the  bill  must  be  dropped  for  that  session ;  as  it  must  also  if  opposed  with  suc- 
cess in  any  of  the  subsequent  stages. 

After  the  second  reading  it  is  combiitted,  tha^  is,  referred  to  a  committee ; 
which  is  either  selected  by  the  house  in  matters  of  small  importance,  or  else 
upon  a  bill  of  consequence,  the  house  resolves  itself  into  a  committee  of  the 
whole  house.  A  committee  of  the  whole  house  is  composed  of  every  member ; 
and,  to  form  it,  the  speaker  quits  the  chair,  (another  member  being  appointed 
chairman),  and  may  sit  and  debate  as  a  private  member.  In  these  committees 
the  bill  is  debated  clause  by  clause,  amendments  made,  the  blanks  filled  up,  and 
r  *18S  1  sometimes  the  bill  entirely  new  modelled.  After  it  *has  gone  through 
I-  ^   the  committee,  the  chainnan  reports  it  to  the  house,  with  such  amend- 

ments as  the  committee  have  made ;  and  then  the  house  reconsiders  the  whole 
bill  again,  and  the  question  is  repeatedly  put  upon  every  cls^use  and  amendment. 
When  the  house  hath  agreed  or  disagreed  to  the. amendments  of  the  committee, 
and  sometimes  added  new  amendments  of  its  own,  the  bill  is  then  ordered  to  he 
engrossed,  or  written  in  a  strong  gross  hand,  on  one  or  more  long  rolls  (or 
presses)  of  parchment  sewed  together.  When  this  is  finished,  it  is  read  a  third 
time,  and  amendments  are  sometimes  then  made  to  it ;  and  if  a  new  clause  be 
added,  it  is  done  by  talking  a  separate  piece  of  parchment  on  the  bill,  which  is 
called  a  rider,  (g)  The  speaker  then  again  opens  the  contents;  and,  holding  it 
up  in  his  hands,  puts  the  question  whether  the  bill  shall  pass.  If  this  is  agi-eed 
to,  the  title  to  it  is  then  settled,  which  used  to  be  a  general  one  for  all  the  acts 
passed  in  the  session,  till  in  the  first  year  of  Henry  VIII,  distinct  titles  were 
introduced  for  each  chapter.  After  this,  one  of  the  members  is  directed  to 
carry  it  to  the  lords  and  desire  their  concurrence;  who,  attended  by  several 
more,  carries  it  to  the  bar  of  the  house  of  peers,  and  there  delivers  it  to  their 
speaker,  who  comes  down  from  his  woolsack  to  receive  it. 

It  there  passes  through  the  same  forms  as  in  the  other  house,  (except  engross- 
ing, which  is  already  done),  and,  if  rejected,  no  more  notice  is  taken,  but  it 
passes  sub  silentio,  to  prevent  unbecoming  altercations.  But,  if  it  is  agi'ced  to, 
the  lords  send  a  message,  by  two  masters  in  chancery,  (or,  upon  matters  of  high 

(f)  See,  among  numborless  other  iDstanceB,  the  arfUsuU  cJeri,  9  Edw.  n.  (g)  Koy.  84. 

(51)  [A  public  bill,  being  fonnded  on  reaBons  of  state  policy,  the  honse,  in  afrreeine  to  its 
second  reading,  accepts  and  affirms  those  reasons ;  but  the  expediency  of  a  private  bill  being 
mainly  founded  upon  allegations  of  fact,  which  have  not  yet  been  proved,  the  house,  in  agree- 
ing to  its  second  reading,  affirms  the  principle  of  the  bill  conditionally,  and  subject  to  the 
proof  of  such  oUegatious  before  the  conunittco.  May,  Pari.  Pract  Oth  ed.  701.] 
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dignity  or  importance,  by  two  of  the  judges),  that  they  have  agreed  to  the 
same ;  and  the  bill  remains  with  the  lords,  if  they  have  made  no  amendment  to 
it.  But,  if  any  amendments  are  made,  such  amendments  are  sent  down  with 
the  bill  to  receive  the  concurrence  of  the  commons.  If  the  commons  disagree 
to  the  amendments,  a  conference  usually  follows  between  members  deputed 
from  each  house,  who,  for  the  most  part,  settle  and  adjust  the  difference ;  but 
if  both  houses  remain  inflexible,  the  bill  is  dropped.  If  the  commons  agree  to 
the  amendments,  the  bill  is  sent  back  to  the  lords  by  one  of  the  members, 
*with  a  message  to  acquaint  them  therewith.  The  same  forms  are  r^io^-i 
observed,  mutatis  mutandis,  when  the  bill  begins  in  the  house  of  lords.  ^  ^ 
But,  when  an  act  of  gra<3e  or  pardon  is  passed,  it  is  first  signed  by  his  majesty, 
and  then  read  once  only  in  each  of  the  houses,  without  any  new  engrossing  or 
amendment.  (Ji)  And  when  both  houses  have  done  with  any  bill,  always  it  is 
deposited  in  the  house  of  peers,  to  wait  the  royal  assent ;  except  in  the  case  of 
a  bill  of  supply,  which,  after  receiving  the  concurrence  of  the  lords,  is  sent  back 
to  the  house  of  commons,  ii) 

The  royal  assent  may  oe  ^ven  two  ways:  1.  In  person;  when  the  king 
comes  to  the  house  of  peers,  in  his  crown  and  royal  robes,  and,  sending  for 
the  commons  to  the  bar,  the  titles  of  all  the  bills  that  have  passed  both  houses 
are  read;  and  the  king's  answer  is  declared  by  the  clerk  of  the  parliament  in 
Norman-French :  (52)  a  badge,  it  must  be  owned,  (now  the  only  one  remaining), 
of  conquest ;  and  which  one  could  wish  to  see  fall  into  total  oblivion,  unless  it 
be  reserved  as  a  solemn  memento  to  remind  us  that  our  liberties  are  mortal, 
ha\-ing  once  been  destroyed  by  a  foreign  force.  If  the  king  consents  to  a  public 
bill,  the  clerk  usually  declares,  "  le  roy  le  veut,  the  king  wills  it  so  to  be :"  if  to 
a  private  bill,  "  soit  fait  co-nime  il  est  desire^  be  it  as  it  is  desired."  If  the  king 
refuses  his  assent,  it  is  in  the  gentle  language  of  "  le  roy  s^avisera,  (53)  the  king 
will  advise  upon  it."  When  a  bill  of  supply  is  passed,  it  is  carried  up  and  pre- 
sented to  the  king  by  the  speaker  of  the  house  of  commons ;  {k)  and  the  royal 
assent  is  thus  expressed,  "  le  roy  remercie  ses  loyal  suhjedsy  ace  pt  leur  benevo- 
lence, et  ausi  le  veut,  the  king  thanks  his  loyal  subjects,  accepts  their  benevolence, 
and  wills  it  so  to  be."  In  case  of  an  act  of  grace,  which  oiginally  proceeds 
from  the  crown,  and  has  the  royal  assent  in  the  first  stage  of  it,  the  clerK  of  the 
parliament  thus  pronounces  the  gratitude  of  the  subject :  "  les  prelats,  seigneurs^ 
et  commons,  ence  present  parliamejit  assemhlees,  an  7iom  de  touts  vous  autres  sub- 
jects, *reniercient  tres  humhlement  votre  majeste,  et  prie^it  a  Dieti  vous  r#i  qk-i 
donner  en  sa7ite  bone  vie  et  longue;  the  prelates,  lords,  and  commons,  in  ^  ^ 
this  present  parliament  assembled,  in  the  name  of  all  your  other  subjects,  most 
humbly  thank  your  majesty,  and  pray  to  God  to  grant  you  in  health  and  wealth 
long  to  live."  (l)    2.  By  the  statute  33  Hen.  VIII,  c.  21,  the  king  may  give  his 

(A)  D'Ewefl'  Joum.  20,  73.    Com.  Joiim.  27  June,  1747.  {i\  Com.  Journ.  2IJaI.  1660. 

{k)  Jiot.  Pari.  9  Hen.  IV,  in  Pi7a.  4  Inst.  30,  31.  {h  D'Ewes' Journ.  35. 

(52)  [Until  the  reign  of  Richard  III,  ail  the  statutes  are  either  in  French  or  Latin,  but 
gonerallv  in  French.! 

(53)  fThe  words  el  rot  t^avisera  corre8pond  to  the  phrase  formerly  used  by  courtu  of  justice, 
when  they  required  time  to  consider  of  their  judgment,  tiz. :  curia  advisare  vult.  Arm  thoro 
can  be  little  doubt  but  ori^nally  these  words  implied  a  Serious  intent  to  take  the  subject  under 
consideration,  and  they  omy  bocame  in  effect  a  negative  when  the  bill  or  petition  was  annulled 
by  a  dissolution,  before  the  king  communicated  the  result  of  his  deliberation ;  for,  in  the 
rolls  of  parliament,  the  king  sometimes  answers,  that  the  petition  is  unreastmable,  and  cannot 
be  granted :  sometimes  he  answers,  that  he  and  hi.<<  council  will  consider  of  it ;  as  in  37  Edw. 
Ill,  No.  33  Quant  au  ceste  articlpy  il  demaiide  grand  amsementj  et  partant,  rai  se  ent  avisera  par 
gan  congeil,'\ 

This  prerogative  of  rejecting  bills  was  last  exercised  by  Queen  Anne,  A.  D.,  1707,  who  refused 
her  assent  to  a  bill  for  settling  Uie  militia  in  Scotland.  May,  Pari.  Prac.  .'>th  ed.  494 — 5^ 
citing  18  Lord's  J.  50(5.  William  III  haU  refUsed  his  assent,  A.  D.  1692,  to  the  bill  for  trien- 
nial parliaments.  And  on  one  occasion  the  prerogative  of  rejecting  bills  was  exercised  by 
Queen  Elizabeth  at  the  close  of  a  session,  to  the  extent  of  rcJ4*etiug  lort3'-eight  bills,  while  she 
gave  asisent  to  twenty-four  pubUo  ana  nineteen  private  bills,  which  had  passed  both  houses  of 
parliament.    D'Ewes,  596. 
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assent  by  letters  patent  under  his  great  seal,  signed  with  his  hand,  and  notified 
in  his  absence,  to  both  houses  assembled  together  in  the  high  house.  And,  when 
the  bill  has  received  the  royal  assent  in  either  of  these  ways,  it  is  then,  and  not 
before,  a  statute  or  act  of  parliament  (54) 

This  statute  or  act  is  placed  among  the  records  of  the  kingdom ;  there  need- 
ing no  formal  promulgation  to  give  it  the  force  of  a  law,  as  was  necessaiy  by  the 
civil  law  with  regard  to  the  emperor's  edicts;  because  every  man  in  England  is, 
in  judgment  of  law,  party  to  the  making  of  an  act  of  parliament,  being  present 
thereat  by  his  representatives.  However,  a  copv  thereof  is  usually  printed  at 
the  king's  press,  for  the  information  of  the  whole  land.  And  formerly,  before 
the  invention  of  printing,  it  was  used  to  be  published  by  the  sheriff  of  every 
county ;  the  king's  writ  being  sent  to  him  at  the  end  of  every  session,  together 
with  a  transcript  of  all  the  acts  made  at  that  session,  commanding  him  "  ul  sfnt- 
uta  ilia,  et  oinnes  articulos,  in  eisdein  contefitos,  in  singulis  ubi  loeis  expedire 
viderit,  puhlice  proclamari,  et  firmiter  teneri  et  observari  faciat."  And  the  usage 
was  to  proclaim  them  at  his  county  court,  and  there  to  keep  them,  that  whoever 
would  might  read  or  take  copies  thereof;  which  custom  continued  till  the  reign 
of  Henry  the  Seventh,  (m)  (55) 

An  act  of  parliament,  thus  made,  is  the  exercise  of  the  highest  authoritj  that 
this  kingdom  acknowledges  upon  earth.  It  hath  power  to  bind  every  subject  in 
the  land,  and  the  dominions  thereunto  belonging;  nav,  even  the  king  himself, 
r*186l  ^^  particularly  named  therein.  And  it  cannot  be  altered,  *amended,  dis- 
L  -»  pensed  with,  suspended,  or  repealed,  but  in  the  same  forms,  and  by  the 
same  authority  of  parliament :  for  it  is  a  maxim  in  law,  that  it  requires  the  same 
strength  to  dissolve,  as  to  create,  an  obligation.  It  is  true  it  was  formerly  held, 
that  the  king  might,  in  many  cases,  dispense  with  penal  statutes :  (»)  but  now, 
by  statute  1  W.  and  M.  st  2,  c.  2,  it  is  declared  that  the  suspending  or  dispens- 
ing with  laws  by  regal  authority,  without  consent  of  parliament,  is  illegal. 

Vll.  There  remains  only,  in  the  seventh  and  last  place,  to  add  a  word  or  two 
concerning  the  manner  in  which  parliaments  may  be  adjourned,  prorogued,  or 
dissolved. 

An  adjournment  is  no  more  than  a  Continuance  of  the  session  from  one  day 
to  another,  as  the  word  itself  signifies :  and  this  is  done  by  the  authority  of 
each  house  separately  every  day ;  and  sometimes  for  a  fortnight  or  a  month 
together,  iis  at  Christmas  or  Easter,  or  upon  other  particular  occasions.  But 
the  adjournment  of  one  house  is  no  adjournment  of  the  other,  (o)  (56)     It  hath 

(m)  3  lost.  41.    4  lD0t  96.  (n)  Finch.  L.  81,  234.    Bacon,  Elem.  c.  19.  {o)  4  Inst.  88. 

(54)  [The  33  Geo.  Ill,  o.  13,  directs  the  clerk  of  parliament  to  indorse  on  every  act  the  time 
it  receives  the  royal  assent,  from  which  day  it  becomes  operative,  if  no  other  is  KpiTili'ul.  And 
by  48  Greo.  Ill,  c.  106,  when  a  bill  for  contmuing- expiring  acts  shall  not  have  ua^scd  before  such 
acts  expire,  the  bill,  when  passed  into  a  law,  shall  have  effect  from  the  date  o1  the  expiration  of 
the  act  intended  to  be  continued.] 

(55)  In  1809  provision  was  made  by  law  for  the  general  diatributicm  of  the  published  statutes 
of  Great  Britain. 

The  constitution  of  the  United  States,  art.  1,  $  7,  provides  as  follows:  "Every  bill  which 
shall  have  passed  the  house  of  representativeis  and  the  senate,  shall,  bef(»re  it  becomes  a  law, 
be  presented  to  the  president  of  thC  United  States.  If  h«  appmve,  ho  shall  si^n  it ;  but  if 
not,  he  shall  return  it  with  his  objections  to  that  house  in  which  it  shall  have  originated,  who 
shall  enter  the  objections  at  large  on  their  journal,  and  proceed  ta  reconsider  it  If  afUjr  such 
reconsideration  two-thirds  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  house, '  by  which  it  shall  likewise  bo  reconsidered,  and  if 
approved  by  two- thirds  of  that  house,  it  shall  become  a  law.  But  in  all  such  cases  the  votes 
or  both  houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of  the  perscms  voting;  for 
and  against  the  bill  shall  be  entered  on  the  journal  of  each  htmse  respeetivelj'.  If  nny  bill 
shall  not  be  returned  by  the  president  within  ten  days  (Sundays  excepted)  after  it  shairhave 
been  pre^^ented  to  him,  the  same  shall  be  a  law  in  like^  manner  a^  if  ho  had  si<r;ied  it;  unless  con- 
gress by  their  adjournment  prevent  its  return,  in  which  case  it  shall  not  be  a  law." 

The  governors  of  nearl^^'  all  the  states  have  a  similar  negative  upon  state  legislation. 

(56)  By  the  constitution  of  the  United  States,  neither  house  of  congress  can,  without  the 
consent  of  the  other,  adjourn  for  more  than  three  dars,  nor  to  any  other  place  than  that  at 
which  the  two  houses  may  be  dttuig.    Art  1,  $  3.    The  president  has  puweri  in  caee  of  didft- 
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also  been  usual,  when  his  majesty  hath  signified  his  pleasure  that  both  or  either 
of  the  houses  should  adjourn  themselves  to  a  certain  day,  to  obey  the  kind's 
pleasure  so  signified,  and  to  adjourn  accordingly,  (p)  Otherwise,  besides  the 
indecorum  of  a  refusal,  a  prorogation  would  assuredly  follow ;  which  would 
often  be  very  inconvenient  to  both  public  and  private  business :  for  prorogation 

imts  an  end  to  the  session ;  and  then  such  bills  as  are  only  begun  and  not  per- 
fected, must  be  resumed  de  novo  (if  at  all)  in  a  subsequent  session  :  whereas,  after 
on  adjournment,  all  things  continue  in  the  same  state  as  at  the  time  of  the  adjourn- 
ment made,  and  may  be  proceeded  on  without  any  fresh  commencement.  (57) 
A  prorogation  is  the  continuance  of  the  parliament  from  one  session  to 
another,  as  an  adjournment  is  a  *continuation  of  the  session  from  day  r  *i  07 1 
to  day.    This  is  done  by  the  royal  authority,  expressed  either  by  the   ^  ^ 

lord  chancellor  in  his  majesty's  presence,  or  by  commission  from  the  crown,  or 
frequently  by  proclamation.  (oS)  Both  houses  are  necessarily  prorogued  at  the 
same  time ;  it  not  being  a  prorogation  of  the  house  of  lords  or  commons,  l^^it 
of  the  parliament.  The  session  is  never  understood  to  be  at  an  end  until  a  pro- 
rogation ;  though,  unless  some  act  be  passed  or  some  judgment  given  in  parlia- 
ment, it  is  in  truth  no  session  at  all.  (q)  And  formerly,  the  usage  was  for  the 
king  to  give  the  royal  assent  to  all  such  bills  as  he  approved,  at  the  end  of  every 
session,  and  then  to  prorogue  the  parliament ;  though  sometimes  only  for  a  day 
or  two;  (r)  after  which  all  business  then  depending  in  the  houses  was  to  be 
begun  again ;  which  custom  obtained  so  strongly,  that  it  once  became  a  ques- 
tion, (s)  whether  giving  the  royal  assent  to  a  single  bill  did  not  of  course  put 
an  end  to  the  session.  And,  though  it  was  then  resolved  in  the  negative,  yet 
the  notion  was  so  deeply  rooted,  that  the  statute  1  Car.  I,  c.  7,  was  passed  to 
declare,  that  the  king's  assent  to  that  and  some  other  acts  should  not  put  an 
end  to  the  session  ;  and,  even  so  lata  as  the  reign  of  Charles  II,  we  find  a  pro- 
viso frequently  tacked  to  a  bill,  (t)  that  his  majesty's  assent  thereto  should  not 
determine  the  session  of  parliament  But  it  now  seems  to  be  allowed,  that  a 
prorogation  must  be  expressly  made,  in  order  to  determine  the  session.  And,  if 
at  the  time  of  an  actual  rebellion,  or  imminent  danger  of  invasion,  the  parlia- 
ment shall  be  separated  by  adjournment  or  prorogation,  the  king  is  empowered 
(u)  to  call  them  together  by  proclamation,  with  fourteen  day's  notice  of  the  time 
appointed  for  their  re-assembling.  (59) 

( ©)  Com.  Jonm.  passim ;  e.  ff.  11  June,  1572:  5  Apr.  Ifi04;  4  June,  14  Nov.  18  Dec.  1«21;  11  Jul.  Ifl26;  18  Sept 
1660;  2S  Jul.  1667;  4  Aug.  1685;  24  Fob.  I«»l;«l  June,  1712;  16  Apr  1717;  3  Feb.  1741;  10  Dec.  1746;  21  May, 
1708.    iq)  4  Inst.  28.    Hale  of  Pari.  38.    Hat.  61.        (r)  Com.  Jour.  21  Oct.  1.W3.        («)  Ibid.  21  Nov.  1554. 

U)  Stat.  12  Car.  II,  c.  1.    22  ami  23  Car.  II,  c.  1.       (u)  Stat.  30  Geo.  II,  c.  25. 

greemcnt  between  the  two  houses  with  respect  to  the  time  of  adjournment,  to  adjourn  them 
to  such  time  as  he  shall  think  proper.  Art.  2,  $  3.  For  a  decision  uuder  a  similar  pn»vision, 
see  People  v.  Hatch,  33  III.  9. 

(57)  [Orders  of  parliament  also  determine  by  prorogation,  consequently  all  pernon?*  taken 
into  custody  under  such  orders  may,  after  prorogation  of  parliament,  as  well  as  aller  (lis.s<»lu- 
tion,  be  discharged  on  a  habeas  corpus ;  generalFv,  however,  that  form  is  not  observed,  as  tlio 
power  of  either  nouse  to  hold  in  imprisonment  expires,  and  the  party  may  at  once  walk  forth 
on  tl\e  pron)gation  or  dissolution  of  the  parliament.  Com.  Dig.  Parliament,  0.  1.  The  state 
of  8U1  impeachment  is  not  affected  by  the  session  terminating  either  <me  way  or  the  other : 
Raym.  1:^  ;  1  Lev.  384 ;  and  appeals  and  writs  of  error  remain,  and  are  to  be  proceeded  in, 
as  they  stood  at  the  last  session.    2  Lev.  93 ;  Com.  Dig,  Parliament,  0.  l.] 

(58)  [At  the  beginning  of  a  new  parliament,  when  it  is  not  intended  that  the  parliament 
should  meet  at  the  return  of  the  writ  of  summons  for  the  dispatch  of  business,  the  practice  is 
to  prorogue  it  by  a  writ  of  prorogation,  as  the  parliament  in  1790  was  prorogued  twice  by 
writ:  Com.  Journ.  26th  Nov.  1790;  and  the  first  parliament  in  this  reign  was  prorogued  by 
four  writs.  Id.  3  Nov.  1761.  On  the  day  upon  which  the  writ  of  summons  is  returnable,  the 
members  of  the  house  of  commons  who  attend  do  not  enter  their  own  house,  or  wait  for  a 
message  from,  tiie  lords,  but  go  immediately  up  to  the  house  of  lords,  where  the  chancellor 
reads  the  writ  of  prorogation.  lb.  And  when  it  is  intended  that  they  shtnild  moot  upon  the 
day  to  which  the  parliament  is  prorogued  for  dispatch  of  business,  notice  is  given  by  a  pro- 
clamation.] 

C^'J)  [By  statutes  37  Geo.  Ill,  c.  127,  and  39  and  40  Geo.  Ill,  c.  14,  the  king  may  at  any  time 
by  proclamation,  appoint  parliament  to  meet  at  the  expiration  of  fourteen  days  from  the  date 
of  the  proclamatipn  ;  and  this  without  regard  to  the  period  to  which  parliiuuent  may  stand 
lhx>rogned  or  o^jcmnied.] 
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A  dissolution  is  the  civil  death  of  the  parliament ;  and  this  may  be  eflfectod 
three  ways :  1.  By  the  king's  will,  expressed  either  in  person  or  by  represen- 
tation ;  for,  as  the  king  has  the  sole  right  of  convening  the  parliament,  so 
r  *188 1  ^^®^  *^^  ^®  *  branch  of  the  royal  prerogative,  that  he  may  whenever  he 
L  ^^^  J  pleases  prorogue  the  parliament  for  a  time,  or  put  a  final  period  to  its 
existence.  If  nothing  had  a  right  to  prorogue  or  dissolve  a  parliament  but 
itself,  it  might  happen  to  become  perpetual.  And  this  would  be  extremely 
dangerous,  if  at  any  time  it  should  attempt  to  encroach  upon  the  executive 
power :  as  was  fatally  experienced  by  the  unfortunate  King  Charles  the  First ; 
who  having  unadvisedly  passed  an  act  to  continue  the  parliament  then  in  being 
till  such  time  as  it  should  please  to  dissolve  itself,  at  last  fell  a  sacrifice  to  that 
inordinate  power,  which  he  himself  had  consented  to  give  them.  It  is  therefore 
extremely  necessary  that  the  crown  should  be  empowered  to  regulate  the  dui-a- 
tion  of  these  assemblies,  under  the  limitations  which  the  English  constitution 
hfi^  prescribed:  so  that,  on  the  one  hand,  they  may  frequently  and  regularly 
come  together,  for  the  dispatch  of  business,  and  redress  of  grievances ;  and  may 
not,  on  the  other,  even  with  the  consent  of  the  crown,  be  continued  to  an 
inconvenient  or  unconstitutional  length. 

2.  A  parliament  may  be  dissolved  by  the  demise  of  the  crown.  This  dissolu- 
tion formerly  happened  immediately  upon  the  death  of  the  reigning  sovereign : 
for  he  being  considered  in  law  as  the  hejid  of  the  parliament,  caput  j)ri7icipiumy 
et  finis,  that  failing,  the  whole  body  was  held  to  be  extinct.  But,  the  calling  a 
new  parliament,  immediately  on  the  inauguration  of  the  successor,  being  found 
inconvenient,  and  dangers  being  apprehended  from  having  no  parliament  in 
being  in  case  of  a  disputed  succession,  it  was  enacted  by  the  statutes  7  and  8 
Wm.  Ill,  c.  15,  and  6  Ann.  c.  7,  that  the  parliament  in  being  shall  continue  for 
six  months  after  the  death  of  any  king  or  queen,  unless  sooner  prorogued  or 
dissolved  by  the  successor ;  that,  if  the  parliament  be,  at  the  time  of  the  king's 
death  separated  by  adjournment  or  prorogation,  it  shall,  not\vithstanding, 
assemble  immediately ;  and  that,  if  no  parliament  is  then  in  being,  the  members 
of  the  last  parliament  shall  assemble,  and  be  again  a  parliament, 
r  ♦ISQ 1  *^'  Lastly,  a  parliament  may  be  dissolved  or  expire  by  length  of  time. 
^  J   For,  if  either  the  legislative  body  were  perpetual,  or  might  last  for  the 

life  of  the  prince  who  convened  them,  as  formerly ;  and  were  so  to  be  sup- 
plied, by  occasionally  filling  the  vacancies  with  new  representatives ;  in  these 
cases,  if  it  were  once  corrupted,  the  evil  would  be  past  all  remedy :  but  when 
different  bodies  succeed  each  other,  if  the  people  see  cause  to  disapprove  of  the 
present,  they  may  rectify  its  faults  in  the  next.  A  legislative  assembly  also,  which 
is  sure  to  be  separated  again,  (whereby  its  members  will  themselves  become  private 
men,  and  subiect  to  the  full  extent  of  the  laws  which  they  have  enacted  for 
others,)  will  think  themselves  bound,  in  interest  as  well  as  duty,  to  make  only 
such  laws  as  are  good.  The  utmost  extent  of  time  that  the  same  parliament 
was  allowed  to  sit,  by  the  statute  6  W.  and  M.  c.  2,  was  three  years ;  after  the 
expiration  of  which,  reckoning  from  the  return  of  the  first  summons,  the  parlia- 
ment was  to  have  no  longer  continuance.  But,  by  the  statute  1  Geo.  I,  st  2,  c. 
38,  (in  order,  professedly,  to  prevent  the  great  and  continued  expenses  of  frequent 
elections,  and  the  violent  heats  and  animosities  consequent  thereupon,  and  for 
the  peace  and  security  of  the  government,  then  just  recovering  from  the  late 
rebellion,)  this  term  was  prolonged  to  seven  years :  and,  what  alone  is  an  instance 
of  the  vast  authority  of  parliament,  the  very  same  house  that  was  chosen  for 
three  years,  enacted  its  own  continuance  for  seven.  So  that,  as  our  constitution 
now  stands,  the  parliament  must  expire,  or  die  a  natural  death,  at  the  end  of 
every  seventh  year,  if  not  sooner  dissolved  by  the  royal  prerogative.  (60) 

(60)  In  the  United  States  each  congress  continues  for  the  period  for  which  the  members  of 
the  popular  branch  are  cho.^en ;  that  is  to  say,  for  two  yeaw.    "Within  that  period  two  sessions 
are  held  regularly,  and  more  may  be,  when  extra  sessions  are  colled  by  the  president  or 
ordered  by  congress. 
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CHAPTER  in. 
OF  THE  KING  AND  HIS  TITLE, 


The  snpreme  executive  power  of  these  kingdoms  is  Tested  by  our  laws  in  a 
single  person,  the  king  or  queen :  for  it  matters  not  to  which  sex  the  crown 
descends ;  but  the  person  entitled  to  it,  whether  male  of  female,  is  immediately 
invested  with  all  the  ensigns,  rights,  and  prerogatives  of  sovereign  power;  as  is 
declared  by  statute  1  Mar.  st  3,  c.  1. 

In  discoursing  of  the  royal  rights  and  authority,  I  shall  consider  the  king 
under  six  distinct  views ;  1.  With  regard  to  his  title.  2.  His  royal  family. 
3.  His  councils.  4.  His  duties.  5.  llis  prerogative.  6.  His  revenue.  And, 
first,  with  regard  to  his  title. 

The  executive  power  of  the  English  nation  being  vested  in  a  single  person, 
by  the  general  consent  of  the  people,  the  evidence  of  which  geneml  consent  is 
long^  and  immemorial  usage,  it  became  "necessary  to  the  freedom  and  peace  of 
Tliestate,  that  a  rule  should  be  laid  down,  uniform,  universal,  and  j)ermanent ; 
in  order  to  mark  out  with  precision,  who  is  that  single  person,  to  whom  are  com- 
mitted (in  subservience  to  the  law  of  the  land)  the  care  and  protection  of  the 
community ;  and  to  whom,  in  return,  the  duty  and  allegiance  of  every  individual 
are  due.  It  is  of  the  highest  importance  to  the  public  tranquility,  and  to  the 
consciences  *of  private  men,  that  this  rule  should  be  clear  and  indis-  r  #^gj  -i 
putable:  and  our  constitution  has  not  left  us  in  the  dark  upon  this   *-  ^ 

material  occasion.  It  will  therefore  be  the  endeavour  of  this  chapter  to  trace  out 
the  constitutional  doctrine  of  the  royal  succession,  with  that  freedom  and  regard 
to  truth,  yet  mixed  with  that  reverence  and  respect,  which  the  principles  of  lib- 
erty and  the  dignity  of  the  subject  require. 

I'he  grand  fundamental  maxim  upon  which  the  jiLS  coroncB,  or  right  of  suc- 
cession to  the  throne  of  these  kingdoms,  depends,  I  take  to  be  this :  "  that  the 
crown  ij^ by  common  law  and  constitutional  custom,  hereditary;  and  this  in  a 
manner  peculiar  to  itself:  but  that  the  right  of  inheritance  may  from  time  to 
time  be  changed  or  limited  by  act  of  parliament ;  under  which  limitations  the 
crown  still  continues  hereditary."  And  this  proposition  it  will  be  the  business 
of  this  chapter  to  prove,  in  all  its  branohes ;  ^first,  that  the  crown  is  hereditary ; 
secondly,  that  it  is  hereditary  in  a  manner  peculiar  to  itself;  thirdly,  that  this 
inheritance  is  subject  to  limitation  by  parliament ;  lastly,  that  when  it  is  so  limi- 
ted, it  is  hereditary  in  the  new  proprietor. 

1.  First,  it  is  in  general  hereditary ,  or  descendible  to  the  next  heir,  on  the 
death  or  demise  of  the  last  proprietor.    All  regal  governments  must  be  either^ 
hereditary  or  elective :  and,  as  I  believe  there  is  no  instance  wherein  the  crownl 
of  England  has  ever  been  asserted  to  be  elective,  except  by  the  regicides  at  the! 
infamous  and  unparalleled  trial  of  King  Charles  I,  it  must  of  consequence  bel 
hereditary.    Yet,  while  I  assert  an  hereditary,  I  by  no  means  intend  a  jure  divinoA 
title  to  the  throne.    Such  a  title  may  be  allowed  to  have   subsisted  under  the* 
theocratic  establishments  of  the  children  of  Israel  in  Palestine :  but  it  never  yofc 
subsisted  in  any  other  country ;  save  only  so  far  as  kingdoms,  like  other  human 
fabrics,  are  subject  to  the  general  and  ordinary  dispensations  of  Providence. 
Nor  inileed  have  2i.jure  divino  and  an  hereditary  right  any  necessary  connexioni 
with_each  other;  as  some  have  very  weakly  imagined..     The  titles  of  David  and) 
Jehu  were  *equally  / wre  divinOy  as  those  of  either  Solomon  or  Ahab ;  and   r  *^q.^  -i 
yet  David  slew  the  sons  of  his  predecessor,  and  Jehu  his  predecessor   •-       "^  J 
himself.    And  when  our  kings  have  the  same  warrant  as  they  had,  whether  it  be 
to  sit  upon  the  throne  of  their  fathers,  or  to  destroy  the  house  of  the  preceding 
sovereign,  they  will  then,  and  not  before,  possess  "the  crown  of  England  by  a 
right  luLe  theirs,  immediately  derived  from  heaven.    The  hereditary  right  wmch 
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fche  law£  of  England  acknowledge,  owes  its  origin  to  the  founders  of  out  con- 
strtutibn,  and  to  them  only.  It  has  no  relation  to,  nor  depends  upon,  the  civil 
TITws  of  tlie  Jews,  the  Greeks,  the  Romans,  or  any  other  nation  upon  earth  :  the 
municipal  laws  of  one  society  having  no  connexion  with,  or  influence  upon,  the 
fundamental  polity  of  another.  The  founders  of  our  English  monarchy  might 
perhaps,  if  they  had  thought  proper,  have  made  it  an  elective  monarchy :  but 
they  rather  chose,  and  upon  good  reason,  to  establish  originally  a  succession  by 
inlieritance.  This  has  been  acquiesced  in  by  general  consent ;  and  ripened  by 
degrees  into  common  law :  the  very  same  title  that  every  private  man  has  to  his 
own  estate.  Lands  are  not  naturally  descendible  any  more  than  thrones :  but 
the  law  has  thought  proper,  for  the  benefit  and  peace  of  the  public,  to  establish 
hereditary  succession  in  the  one  as  well  as  the  other. 

It  must  be  owned,  an  elective  monarchy  seems  to  be  the  most  obvious,  and 
best  suited  of  any  to  the  rational  principles  of  g:overnment,  and  the  freedom  of 
human  nature :  and  accordingly  we  find  from  history  that,  in  the  infancy  and . 
first  rudiments  of  almost  every  state,  the  leader,  chief  magistrate,  or  prince, 
hath  usually  been  elective.  •  And,  if  the  individuals  who  compose  that  state 
could  always  continue  true  to  first  principals,  uninfluenced  by  passion  or  preju- 
dice, unassailed  by  corruption,  and  unawed  by  violence,  elective  succession  were 
as  much  to  be  desired  in  a  kingdom,  as  in  other  inferior  communities.  The 
best,  the  wisest,  and  the  bravest  man,  would  then  be  sure  of  receiving  that  crown, 
which  his  endowments  have  merited ;  and  the  sense  of  an  unbiassed  majority 
r  #293 1  would  be  dutifully  acquiesced  in  by  the  few  who  were  *of  different 
L  -I  opinions.  ButiiistflryjuidL  observatixui  will  inform  us,  that  elections  of 
every  kind  fiujhcjirfiafittt  state  of  human  nature)  are  too  frequently  brought 
about  by  influence,  partiality,  and  artifice :  and,  even  where  the  case  is  other- 
wise, these  pi*actices  will  be  often  suspected,  and  as  constantly  charged  upon  the 
successful,  by  a  splenetic  disappointed  minority.  This  is  an  evil  to  which  all 
societies  are  liable ;  as  well  those  of  a  private  and  domestic  kind,  as  the  great 
community  of  the  public,  which  regulates  and  includes  the  rest.  But  in  the 
former  there  is  this  advantage ;  that  such  suspicions,  if  false,  proceed  no  farther 
than  jealousies  and  murmurs,  which  time  will  effectually  suppress ;  and,  if  true, 
the  injustice  may  be  remedied  by  legal  means,  by  an  appeal  to  the  tribunals  to 
which  every  member  of  society  has  (by  becoming  such)  virtually  engaged  to 
submit    Whereas  in  the  great  and  independent  society,  wnich  every  nation  com- 

Soses,  there  is  no  superior  to  resort  to  but  the  law  of  nature :  no  method  to  re- 
ress  the  infringements  of  that  law,  but  the  actual  exertion  of  private  force.  As 
therefore  between  two  nations,  complaining  of  mutual  injuries,  the  quarrel  can 
only  be  decided  by  the  law  of  arms ;  so  in  one  and  the  same  nation,  when  the 
fundamental  principles  of  their  common  union  are  supposed  to  be  invaded,  and 
more  especially  when  the  appointment  of  their  chief  magistrate  is  alleged  to  be 
unduly  made,  the  only  tribunal  to  which  the  complainants  can  appeal  is  that  of 
the  God  of  battles,  the  only  process  by  which  the  appeal  can  be  carried  on  is  that 
of  a  civil  and  intestine  war.  An  heredit^iry  succession  to  the  crown  is  therefore 
now  established,  in  this  and  most  other  countries,  in  order  to  prevent  that  peri- 
odical bloodshed  and  misery,  which  the  history  of  ancient  imperial  Rome,  and 
th^  more  modern  experience  of  Poland  and  Germany,  may  shew  us  are  the  con- 
sequences of  elective  kingdoms. 

2.  But,  secondly,  as  to  the  particular  mode  of  inheritance,  it  in  general  cor- 
responds with  the  feudal  path  of  descents,  chalked  out  by  the  common  law  in 
the  succession  to  landed  estates ;  yet  with  one  or  two  material  exceptions.  Like 
estates,  the  crown  will  descend  lineally  to  the  issue  of  the  reigning  monarch ; 
r  *194l  ^  i^^.did  from  King  John  to  Richard  II,  through  *a  regular  pedigree  of 
^  -*   six  lineal  generations.    As  in  common  descents,  the  preference  of  males 

to  females,  and  the  riffht  of  primogeniture  among  the  males,  are  strictly  adhered 
to.  Thus  Edward  V  succeeded  to  the  crown,  in  preference  to  Richard,  his 
younger  brother,  and  Elizabeth,  his  elder  sister.  Like  lands  or  tenements,  the 
crown,  on  failure  of  the  male  line,  descends  to  the  issue  female ;  according  to 
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the  ancient  British  custom  remarked  by  Tacitns;  (a)  ^^solent  frnminarum  ducfa 
bell(ire,  et  sexum  in  iviperiis  non  discernere.^'  Thus  Mary  I  succeeded  to  Edward 
VI ;  and  the  line  of  Margaret  Queen  of  Scots,  the  daughter  of  Henry  VII,  suc- 
ceeded on  failure  of  the  line  of  Henry  VIII,  his  son.  But  among  the  females, 
the  crown  descends  by  right  of  primogeniture  to  the  eldest  daugnter  only  and 
her  issue ;  and  not  as  in  common  inheritances,  to  all  the  daughters  at  once ; 
the  evident  necessity  of  a  sole  succession  to  the  throne  having  occasioned  the 
royal  law  of  descents  to  depart  from  the  common  law  in  this  respect :  and  there- 
fore Queen  Mary  on  -the  death  of  her  brother  succeeded  to  the  crown  alone,  and 
not  in  partnership  with  her  sister  Elizabeth,  Again  :  the  doctrine  of  represent- 
ation prevails  in  the  descent  of  the  crown,  as  it  does  in  other  inheritances; 
whereby  the  lineal  descendants  of  any  person  deceased,  stand  in  the  same  place 
as  their  ancestor,  if  living,  would  have  done.  Thus  Kichard  II  succeeded  his 
grandfather  Edward  III,  in  right  of  his  father  the  Black  Princ»e,  to  the  exclu- 
sion of  all  his  uncles,  his  grandfather's  younger  children.  Lastly,  on  failure 
of  lineiil  descendants,  the  crown  goes  to  the  next  collateral  relations  of  the  late 
king ;  provided  they  are  lineally  descended  from  the  blood  royal,  that  is,  from 
that  royal  stock  which  originally  acquired  the  crown.  Thus  Iienry  I  succeeded 
to  William  II,  John  to  Eichard  I,  and  James  I  to  Elizabeth  ;  being  all  derived 
from  the  Conquerer,  who  was  then  the  only  regal  stock.  But  herein  "there  is 
no  objection  (as  in  the  case  of  common  descents)  to  the  succession  of  a  brother, 
an  uncle,  or  other  collateral  relation,  of  the  half  blood  ;  that  is,  where  the 
relationship  proceeds  not  from  the  same  covple  of  ancestors  (which  constitutes 
a  kinsman  of  the  whole  blood)  but  from  a  single  ancestor  only ;  as  when  two 
persons  are  derived  from  the  same  father,  and  not  from  the  same  *mother,  r*i  qk-i 
or  vice  versa ;  provided  only  that  the  one  ancestor,  from  whom  both  *•  J 
are  descended,  be  that  from  whose  veins  the  blood  royal  is  communicated  to 
each.  Thus  Mary  I  inherited  to  Edward  VI,  and  Elizabeth  inherited  to  Mary ; 
all  children  of  the  same  father,  King  Henry  VIII,  but  all  by  different 
mothers.  (1)  The  reason  of  which  diversity,  between  royal  and  common  descents, 
will  be  better  understood  hereafter,  when  we  examine  the  nature  of  inheritances 
in  general. 

The  doctrine  of  hereditary  right  does  by  no  means  imply  an  indefeasible 
right  to  the  throne.    No  man  will,  I  think,  assert  this,  that  has  considered  our 
laws,  constitution,  and  history,  without  prejudice,  and  with  any  degree  of 
attention.     It  is  unquestionably    in  the    breast  of  the    supreme  legislative 
authority  of  this  kingdom,  the  king  and  both  houses  of  parliament,  to  defeat 
this  hereditary  right ;  and,  by  particular  entails,  limitations,  and  provisions,  to 
exclude  the  immediate  heir,  and  vest  the  inheritance  in  any  one  else.    This  is 
strictly  consonant  to  our  laws  and  constitution ;  as  may  be  gathered  from  the  | 
expression  so  frequently  used  in  our  statute  book,  of  the  king's  majesty,  his  { 
heirs,  and  successors.''    In  which  we  may  observe,  that  as  the  word,  "  heirs,"  i 
necessarily  implies  an  inheritance  or  hereditary  right,  generally  subsisting  in  the 
royal  person ;  so  the  word,  ^'  successors,"  distinctly  taken^  must  imply  that  tiiis 

(a)  In  vU,  Agriootm, 

(I)  It  is  not  veiy  easy  to  say  whether  Ma^  and  Elizabeth  took  the  crown  by  inheritance,  or 
special  parliamentary  limitation.  When  the  35  Henry  YIII,  c.  1,  passed,  they  had  both,  by  jk 
preceding  statute,  the  28  Hen.  VIII,  c.  7,  been  declared  illegitimate,  and  not  capable  of  inheriting 
the  crown ;  that  statute,  idthout  repealing  the  former,  limited  the  succession  to  them  and  the 
heirs  of  their  bodies  respectively  under  certain  circumstances  and  np(m  certain  conditions.  On 
the  accession  of  Mary  the  clauses  in  28  Hen.  YIII,  c.  7,  by  which  her  illegitimacy  had  been 
declared,  were  repealed :  1  M.  st  2,  o.  1 ;  and  in  1  M.  at.  3,  c.  1,  she  is  called  "  the  mheritrix  to 
tiie  imperial  crown,*'  but  the  35  Hen.  YIII,  c.  1,  was  not  formally  repealed.  Elizabeth  did  not 
formally  repeal  the  clauses  of  the  28  Hen.  YIII,  c.  7,  which  affected  her  legitimacy,  but  by  1 
Eliz.  c.  3,  she  was  recognized  as  being  lineally  and  lawfully  descended  of  the  blood  royal  of  the 
realm;  at  the  same  time,  however,  the  limitation  of  the  crown  by  the  35  Hon.  YIII,  c.  1,  was 
escpressly  confinncd.  The  inference  from  the  whole  seems  to  be,  that  though  neither  of  them 
ehose  to  rely  on  the  parliamentary  limitation  alone,  neither  thought  it  right  entirely  to  forgo  the 
Bsoority  which  it  afforded.] 
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inheritance  may  sometimes  be  broken  through ;  or,  that  there  may  be  a  succes- 
sor, without  being  the  heir,  of  the  king.  And  this  is  so  extremely  reasonable, 
that  without  such  a  power,  lodged  somewhere,  our  polity  would  be  very  defect- 
ive. For,  let  us  barely  suppose  so  melancholy  a  case,  as  that  the  heir  apparent 
should  be  a  lunatic  an  idiot,  or  otherwise  incapable  of  reigning:  how  miserable 
would  the  condition  of  the  nation  be,  if  he  were  also  incapable  of  being  set  aside ! 
It  is  therefore  necessary  tLat  this  power  should  be  lodged  somewhere ;  and  yet 
the  inheritance,  and  regal  dignity,  would  be  very  precarious  indeed,  if  this  power 
were  expressly  and  avowedly  lodged  in  the  hands  of  the  subject  only,  to  be 
exerted  whenever  prejudice,  caprice,  or  discontent,  should  happen  to  take  the 
lead.  Consequently  it  can  no  where  be  so  properly  lodged  as  in  the  two  houses 
r*1961  ^^  parliament,  by  and  with  the  *consent  of  the  reigning  king;  who,  it 
*-  .is  not  to  be  supposed,  will  agree  to  any  thing  improperlv  prejudicial  to 
the  rights  of  his  own  aescendants.  And  therefore  in  the  king,  lords,  and  com- 
mons, in  parliament  assembled,  our  laws  have  expressly  lodged  it 

4.  But,  fourthly ;  however  the  crown  may  be  limited  or  transferred,  it  still 
retains  its  descendible  quality,  and  becomes  hereditary  in  the  wearer  of  it.  And 
hence  in  our  laAv  the  king  is  said  never  to  die,  in  his  political  capacity;  though, 
in  common  with  other  men,  he  is  subject  to  mortality  in  his  natural :  because 
immediately  upon  the  natural  death  of  Henry,  William,  or  Edward,  the  king 
survives  in  his  successor.  For  the  rieht  of  the  crown  vests,  6*0  instantly  upon 
his  heir;  either  the  hceres  natvs.  if  the  course  of  descent  remains  unimpeached, 
or  the  hoeres  factus,  if  the  inheritance  be  under  any  particular  settlement.  So 
that  there  can  be  no  interregnum ;  2  but,  as  Sir  Matthew  Hale  {h)  observes,  the 
right  of  sovereignty  is  fully  invested  in  the  successor  by  the  very  descent  of  the 
croAvn.  And  therefore,  however  acquired,  it  becomes  in  him  absolutely  heredi- 
tary, unless  by  the  rules  of  the  limitation  it  is  otherwise  ordered  and  determined. 
In  the  same  manner  as  landed  estates,  to  continue  our  former  comparison,  are 
by  the  law  hereditary,  or  descendible  to  the  heirs  of  the  owner ;  but  still  there 
exists  a  power,  by  which  the  property  of  those  lands  may  be  transferred  to 
another  person.  If  this  transfer  be  made  simply  and  absolutely,  the  lands  will 
be  hereditary  in  the  new  owner,  and  descend  to  his  heir  at  law :  but  if  the 
transfer  be  clogged  with  any  limitations,  conditions,  or  entails,  the  lands  must 
descend  in  that  channel,  so  limited  and  prescribed,  and  no  other. 

In  these  four  points  consists,  as  I  take  it,  the  constitutional  notion  of  heredi- 
itary  right  to  the  throne:  which  will  be  still  farther  elucidated,  and  made  clear 
beyond  all  dispute,  from  a  short  historical  view  of  the  successions  to  the  crown 
of  England,  the  doctrines  of  our  ancient  lawyers,  and  the  several  acts  of  parlia- 
ment that  have  from  time  to  time  been  made,  to  create,  to  declare,  to  confirm, 
*ri97 1    ^  liniit,  or  to  bar,  the  hereditary  *title  to  the  throne.    And  in  the 

^  -I  pursuit  of  this  inquiiy  we  shall  find,  that,  from  the  days  of  Egbert,  the 
first  8ole  monarch  of  this  kingdom,  even  to  the  present,  the  four  cardinal 
maxmis  above  mentioned  have  ever  been  held  the  constitutional  canons  of  suc- 
cession. It  is  true,  the  succession,  through  fraud,  or  force,  or  sometimes  through 
necessity,  when  in  hostile  times  the  crown  descended  on  a  minor  or  the  like, 
has  been  very  frequently  suspended ;  but  has  generally  at  last  returned  back 
into  the  old  hereditary  channel,  though  sometimes  a  very  considerable  period 
has  intervened.  And,  even  in  those  instances  where  the  succession  has  been 
violated,  the  crown  has  ever  been  looked  upon  as  hereditary  in  the  wearer  of  it. 
Of  which  the  usurpers  themselves  were  so  sensible,  that  they  for  the  most  part 
endeavored  to  vamp  up  some  feeble  shew  of  a  title  by  descent,  in  order  to 
amuse  the  people,  while  they  gained  the  possession  of  the  kingdom.  And, 
when  possession  was  once  gained,  they  considered  it  as  the  purchase  or  acquisi- 

(6)  1  Hist.  p.  C.  61. 

(2)  It  18  upon  this  principle  that  the  whole  neriod  of  the  commonwealth  is  reckoned  as  a  part 
of  the  reign  of  Charles  II,  who  was  considered  as  succeeding  to  the  crown  immediately  on  the 
execution  of  his  faUier,  though  not  in  possession  until  the  restoration  in  1660. 
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tion  of  a  new  estate  of  inheritance,  and  transmitted  or  endeavonred  to  transmit 
it  to  their  own  posterity,  by  a  kind  of  hereditary  right  of  usurpation. 

King  Egbert,  about  the  year  800,  found  himself  in  possession  of  the  throne 
of  the  West  Saxons,  by  a  long  and  undisturbed  descent  from  his  ancestors  of 
above  three  hundred  yeai's.  How  his  ancestors  acquired  their  title,  whether  by 
force,  by  fraud,  by  contract,  or  by  election,  it  matters  not  much  to  inquire;  and 
is  indeed  a  point  of  such  high  antiquity,  as  must  render  all  inquiries  at  best  but 
plausible  guesses.  His  right  must  be  supposed  indisputably  good,  because  we 
know  no  better.  The  other  kingdoms  of  the  heptarchy  he  acquired,  some  by 
consent,  but  most  by  a  voluntary  submission.  And  it  is  an  established  maxim 
in  civil  polity,  and  the  law  of  nations,  that  when  one  country  is  united  to 
another  in  such  a  manner,  as  that  one  keeps  its  government  and  states,  and  the 
other  loses  them,  the  latter  entirely  assimilates  with  or  is  melted  down  in  the 
former,  and  must  adopf  its  laws  and  customs,  {c)  And  in  pursuance  of  this 
maxim  there  hath  ever  been,  since  the  union  of  the  heptarchy  in  King  Egbert, 
a  *general  acquiescence  under  the  hereditary  monarchy  of  the  West  r  ^^^^  -i 
Saxons,  through  all  the  united  kingdoms.  L  ^ 

From  Egbert  to  the  death  of  Edmund  Ironside,  a  period  of  above  two 
hundred  years,  the  crown  descended  regularly,  through  a  succession  of  fifteen 
princes,  without  any  deviation  or  inteiTuption :  save  only  that  the  sons  of  King 
Ethelwolf  succeeded  to  each  other  in  the  kingdom,  without  regard  to  the 
children  of  the  elder  branches,  according  to  the  rule  of  succession  prescribed  by 
their  father,  and  confirmed  by  the  wittena-gemote,  in  the  heat  of  the  Danish 
invasions ;  and  also  that  King  Edred,  the  uncle  of  Edwy,  mounted  the  throne 
for  about  nine  years,  in  the  riffht  of  his  nephew,  a  minor,  the  times  being  very 
troublesome  and  dangerous.  But  this  wa^  with  a  view  to  preserve,  and  not  to 
destroy,  the  succession  ;  and  accordingly  Edwy  succeeded  him.  (3) 

King  Edmund  Ironside  was  obliged,  by  the  hostile  irruption  of  the  Danes,  at 
first  to  divide  his  kingdom  with  Canute,  King  of  Denmark ;  and  Canute,  after 
his  death,  seized  the  whole  of  it,  Edmund's  sons  being  driven  into  foreign 
coimtries.  Here  the  succession  was  suspended  by  actual  force,  and  a  new 
family  introduced  upon  the  throne:  in  whom  however  this  new  acquired  throne 
continued  hereditary  for  three  reigns ;  when,  upon  the  death  of  Hardiknute,  the 
ancient  Saxon  line  was  restored  in  the  person  of  Edward  the  Confessor. 

He  was  not  indeed  the  true  heir  to  the  crown,  being  the  younger  brother  of 
King  Edmund  Ironside,  who  had  a  son  Edward,  sirnamed  (from  his  exile)  the 
outlaw,  still  living.  But  this  son  was  then  in  Hungary ;  and,  the  English  hav- 
ing just  shaken  off  the  Danish  yoke,  it  was  necessaiy  that  somebody  on  the  spot 
should  mount  the  throne ;  and  the  Confessor  was  the  next  of  the  royal  line  then 
in  England.  On  his  decease  without  issue,  Harold  II  usurped  the  throne ;  and 
almost  at  the  same  instant  came  on  the  Norman  invasion :  the  right  to  the 
crown  being  all  the  time  in  Edgar,  sirnamed  Atheling,  ^which  signifies  in  the 
Saxon  language  illustrious,  or  of  royal  blood,)  who  was  tJie  son  of  Edward  the 
Outlaw,  and  grandson  of  Edmund  *Ironside ;  or,  as  Matthew  Paris  {d)  r  ^^^^  -• 
well  expresses  the  sense  of  our  old  constitution,  ^^Edmundus  autem   *-  -* 

latusferreum,  rex  naturalis  de  stirpe  regum,  genuif  Edwardum;  et  Edwardus 
gennit  Edgarum,  cui  de  jure  debebatur  regnum  Anghrum.^' 

William  the  Norman  claimed  the  crown  by  virtue  of  a  pretended  grant  from 
King  Edward  the  Confessor;  a  grant  which,  if  real,  was  in  itself  utterly 
invalid :  because  it  was  made,  as  Harold  well  observed  in  his  reply  to  William^s 
demand,  (e)  "  absque  generali  senatus,  et  popuU  conventu  et  edicto  ;  "  which  also 
very  plainly  implies,  that  it  then  was  generally  understood  that  the  kinff,  with 
consent  of  "the  general  council,  might  dispose  of  the  crown  and  change  the  line 

(0)  Pnff.  L.  of  N.  and  X.  b.  8,  o.  12,  $  «.  (d)  A.  D.  1066.  (c)  WlUiam  of  MahoBb.  1 8. 

-  — -^ 

(3)  There  were  some  other  exceptions :  Athelstan  and  Edmund  Ironside  were  both  illegitimate 
sons,  and  both  took  the  crown  whue  they  had  legitimate  brothers  living.] 
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of  succession.  (4)  William's  title  however  was  altogether  as  good  as  Harold's, 
he  being  a  mere  private  subject,  and  an  utter  stranger  to  the  royal  blood.  Edgar 
Athelinff's  undoubted  right  was  overwhelmed  by  the  violence  of  the  times; 
though  frequently  asserted  by  the  English  nobility  after  the  conquest,  till  such 
time  as  he  died  without  issue :  but  all  their  attempts  proved  unsuccessful,  and 
only  served  the  more  firmly  to  establish  the  crown  in  the  family  which  had 
newljr  acquired  it 

This  conquest  then  by  William  of  Normandy  was,  like  that  of  Canute  before, 
a  forcible  transfer  of  the  crpwn  of  England  into  a  new  family:  but,  the  crown 
being  so  transferred,  all  the  inherent  properties  of  the  crown  were  with  it  trans- 
ferr^  also.  For,  the  victory  obtained  at  Hastings  not  being  (/)  a  victory  over 
the  nation  collectively,  but  only  over  the  person  of  Harold,  the  only  right  that 
the  conqueror  could  pretend  to  acquire  thereby,  was  the  right  to  possess  the 
crown  of  England,  not  to  alter  the  nature  of  the  government  And  therefore, 
as  the  English  laws  still  remained  in  force,  he  must  necessarily  take  the  crown 
subject  to  those  laws,  and  with  all  its  inherent  properties ;  the  first  and  princi- 
pal of  which  was  its  descendibility.  Here  then  we  must  drop  our  race  of  Saxon 
kings,  at  least  for  a  while,  and  derive  our  descents  from  William  the  Conqueror 
as  &m  a  new  stock,  who  acquired  by  right  of  war  (such  as  it  is,  yet  still  the 
r  *2oo  1  *^^^.^*^^  resort  of  kings)  a  strong  and  undisputed  title  to  the  inheri- 
*  J   able*  crown  of  England. 

Accordingly  it  descended  from  him  to  his  sons  William  II  and  Henry  L 
Robert,  it  must  be  owned,  his  eldest  son,  was  kept  out  of  possession  bv  the  arts 
and  violence  of  his  brethren  ;  who  perhaps  might  proceed  upon  a  notion,  which 
prevailed  for  some  time  in  the  law  of  descents,  (though  never  adopted  as  the 
rule  of  public  successions,)  ( g)  that  when  the  eldest  son  was  already  provided 
for,  (as  Kobert  was  constituted  Duke  of  Normandy  by  his  father's  will,)  in  such 
a  case  the  next  brother  was  entitled  to  enjoy  the  rest  of  their  father's  inherit- 
ance.  But,  as  he  died  without  issue,  Henry  at  last  had  a  good  title  to  the  throne, 
whatever  he  might  have  at  first 

Stephen  of  Blois,  who  succeeded  him,  was  indeed  the  grandson  of  the  con- 
queror, by  Adelicia  his  daughter,  and  claimed  the  throne  by  a  feeble  kind  of 
hereditary  right:  not  as  being  the  nearest  of  the  male  line,  but  as  the  nearest 
male  of  the  blood  royal,  excepting  his  elder  brother  Theobald ;  who  was  Earl  of 
Blois,  and  therefore  seems  to  have  waived,  as  he  certainly  never  insisted  on,  so 
troublesome  and  precarious  a  claim.    The  real  right  was  in  the  Empress  Matilda 
»  or  Maud,  the  daughter  of  Henry  I ;  the  rule  of  succession  being,  (where  women 
*  are  admitted  at  all,)  that  the  daughter  of  a  son  shall  be  preferred  to  the  son  of  a 
.  daughter.    So  that  Stephen  was  little  better  than  a  mere  usurper ;  and  there- 
'  fore  he  rather  chose  to  rely  on  a  title  by  election,  {h)  while  the  Empress  Maud 
did  no.  fail  to  assert  her  hereditary  right  by  the  sword :  which  dispute  was 
attended  with  various  success,  and  ended  at  last  in  the  compromise  made  at  Wal- 
lingford,  that  Stephen  should  keep  the  crown,  but  that  Henry,  the  son  of  Maud, 
should  succeed  him,  as  he  afterwards  accordingly  did. 

Henry,  the  second  of  that  name,  was  (next  after  his  mother  Matilda)  the 
undoubted  heir  of  William  the  Conqueror;  but  he  had  also  another  connexion 
r  #201  I  i^  blood,  which  endeared  *him  still  farther  to  the  English.  He  was  line- 
•-  J   alljr  descended  from  Edmund  Ironside,-  the  last  of  the  Saxon  race  of 

hereditary  kings.  For  Edward  the  Outlaw,  the  son  of  Edmund  Ironside,  had 
(besides  Edgar  Atheling,  who  died  without  issue)  a  daughter,  Margaret,  who 

{/)  Hale,  Hist.  C.  L.  c.  5.    Seld.  Review  of  Tlthea.  c  8.  (g)  See  Lord  Lyttleton'e  Life  of  Henry  H, 

vof.  1.  p.  487 

(h)  **  Ego  Siephanut  DHjfratia  tuaenau  eleri  et  populi in  rtgem  Jnalorum  deetut.  dc,*^  iCart,  A.  D.  1186. 
Ric.  de  Hagustald.  8U.    Heanie  ad  GuU.  Neuhr.  711.) 

(4)  [Perhaps  it  also  as  plainly  implies,  what  the  coronation  service  and  other  documents, 
together  with  the  reason  of  the  thing,  raise  a  dtrong  presumption  of,  that  at  this  time  the  cro^^ 
was  partly  elective ;  elective  with  a  restriction  to  one  iAmiiy,  and  a  pnxTerence  of  primogeniture 
and  legitimacy.] 
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was  married  to  Malcolm  king  of  Scotland ;  and  in  her  the  Saxon  hereditary 
right  resided.  By  Malcolm  she  had  several  children,  and  among  the  rest  Matilda 
the  wife  of  Henry  I,  who  by  him  had  the  Empress  Maud,  the  mother  of  Henry 
11.  Upon  which  account  the  Saxon  line  is  in  our  histories  frequently  said  to 
have  been  restored  in  his  person,  though  in  reality  that  right  subsisted  in  the 
sons  of  Malcolm  by  Queen  Margaret ;  King  Henry's  best  title  being  as  heir  to 
the  conqueror,  {b) 

From  Henry  II  the  crown  descended  to  his  eldest  son  Richard  I,  who  dying 
childless,  the  ri^ht  vested  in  his  nephew  Arthur,  the  son  of  Geoffrey  his  next 
brother :  but  John,  the  youngest  son  of  King  Henry,  seized  the  throne ;  claim- 
ing, as  appears  from  his  charters,  the  crown  by  hereditary  right :  (t)  that  is  to 
say,  he  was  next  of  kin  to  the  deceased  king,  being  his  surviving  brother ; 
whereas  Arthur  was  removed  one  degree  farther,  being  his  brother's  son,  though 
by  right  of  representation  he  stood  in  the  place  of  his  father  Geoffrey,  And 
however  flimsy  this  title,  and  those  of  William  Rufus  and  Stephen  of  Blois, 
may  appear  at  this  distance  to  us,  after  the  law  of  descents  hath  now  been  set- 
tled for  so  many  centuries,  they  were  suflBcient  to  puzzle  the  understandings  of 
our  brave,  but  unlel>tered  ancestors.  Nor,  indeed,  can  we  wonder  at  the  number 
of  partisans  who  espoused  the  pretensions  of  King  John  in  particular,  since 
even  in  the  reign  of  his  father  King  Henry  II,  it  was  a  point  undetermined,  {Jc) 
whether,  ever  in  common  inheritances,  the  child  of  an  elder  brother  should  suc- 
ceed to  land  in  right  of  representation,  or  the  younger  suviving  brother  in 
right  of  proximity  of  blood.  Nor  is  it  to  this  day  decided,  in  the  collateral 
succession  to  the  fiefs  of  the  empire,  whether  the  order  of  the  stocks,  or  the 
proximity  of  degree,  shall  take  place.  (/)  However,  on  the  death  of  Arthur 
*and  his  sister  Eleanor  without  issue,  a  clear  and  indisputable  title  r^on^l 
rested  in  Henry  III,  the  son  of  John  ;  and  from  him  to  Richard  the  *-  J 
Second,  a  succession  of  six  generations,  the  crown  descended  in  the  true  heredi- 
tary line.  Under  one  of  which  race  of  princes  (m)  we  find  it  declared  in  par- 
liament, "  that  the  law  of  the  crown  of  England  is,  and  always  hath  been,  that 
the  children  of  the  king  of  England,  whetner  bom  in  England  or  elsewhere, 
ought  to  bear  the  inheritance  after  the  death  of  their  ancestors.  Which  law  our 
sovereign  lord  the  king,  the  prelates,  earls,  and  barons,  and  other  great  men, 
together  with  all  the  commons  in  parliament  assembled,  do  approve  and  afiii*m 
for  ever," 

Upon  Richard  the  Second's  resignation  of  the  crown,  he  having  no  children, 
the  right  resulted  to  the  issue  of  his  grandfather  Edward  III.  That  king  had 
many  children  besides  his  eldest,  Edward  the  black  prince  of  Wales,  the  father 
of  Richard  II ;  but,  to  avoid  confusion,  I  shall  only  mention  three :  William  his 
second  son,  who  died  without  issue;  Lionel,  duke  of  Clarence,  his  third  son; 
and  John  of  Gant,  duke  of  Lancaster,  his  fourth.  By  the  rules  of  succession, 
therefore,  the  posterity  of  Lionel,  duke  of  Clarence,  were  entitled  to  the  throne 
\\\nm  the  resignation  of  King  Richard ;  and  had  accordingly  been  declared  by 
the  king,  many  years  before,  the  presumptive  heirs  of  the  crown;  which  declara- 
tion was  also  confirmed  in  parliament,  {n)  But  Henry,  duke  of  Lancaster,  the 
son  of  John  of  Gant,  having  then  a  large  army  in  the  kingdom,  the  pretence 
of  raising  which  was  to  recover  his  patrimony  from  the  king,  and  to  redress  the 
grievances  of  the  subiect,  it  was  impossible  for  any  other  title  to  be  asserted 
with  any  safety ;  and  he  became  king  under  the  title  of  Henry  IV.  But,  as  Sir 
Mathew  Hale  remarks,  {o)  though  the  people  unjustly  assisted  Henry  IV  in  his 
jsurpation  of  the  crown,  yet  he  was  not  admitted  thereto  until  he  had  declared 
that  he  claimed,  not  as  a  conqueror,  (which  he  very  much  inclined  to  do)  {p)  but  as 

(I)  '•  —Regni  AngUae ;  quod  nobis  jure  competU  haereditario.**    Spelm.  Hist.  R.  John  apud  WUkioB,  854. 

{k)  Glanl.  1.  7,  c.  S.  (I)  Mod.  Un.  Ui6t.  xxx.  512.  {m,  Stat.  26  £d\7.  ni,  st  2. 

(n)  Stanford's  GeneaL  Hist.  246.  (o)  Hist.  C.  L.  o.  5.  {p)  Seld  Tit.  Hon.  1,  8. 

(5)  [Henry  the  Second  crowned  his  eldest  son  Henry  (who  died  before  him)  in  his  life-time: 
another  strung  circumstance  to  show  in  how  unsettled  and  precarious  a  state  was  the  right  of 
hereditary  succession  in  his  age.    See  Lord  Lyt.  book  3.] 
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a  successor,  descended  by  right  line  of  the  blood  royal ;  as  appears  from  the  rolls 
of  parliament  in  those  times.  And,  in  order  to  do  this,  he  set  up  a  show  of  two 
r  «203  1  ^^^^  •  **^h®  o^®  i*P<>^  ^^^  pretence  of  being  the  first  of  the  blood  royal 
"■  J   in  the  entire  male  line,  whereas  the  duke  of  Clarence  left  only  one 

daughter,  Philippa ;  from  which  female  branch,  by  a  marriage  with  Edmond 
Mortimer,  earl  of  March,  the  house  of  York  descended :  the  other  by  reviving 
an  exploded  rumour  first  propogated  by  John  of  Gant,  that  Edmond,  Earl  of 
Lancaster,  (to  whom  Henry's  mother  was  heiress)  was  in  reality  the  elder  brother 
of  Edward  I;  though  his  parents,  on  account  of  his  personal  deformity, 
had  imposed  him  on  the  world  for  the  younger ;  and  therefore  Henry  would  be 
entitled  to  the  crown,  either  as  successor  to  Kichard  II,  in  case  the  entire  male 
line  was  allowed  a  preference  to  the  female ;  or  even  prior  to  that  unfortunate 
prince,  if  the  crown  could  descend  through  a  female,  while  an  entire  male  line 
was  existing. 

However,  as  in  Edward  the  Third's  time  we  find  the  parliament  approving 
and  affirming  the  law  of  the  crown,  as  before  stated,  so  in  the  reign  of  Henry 
rV,  they  actually  exerted  their  right  of  new-settling  the  succession  to  the  crown. 
And  this  was  done  by  the  statute  7  Hen.  IV,  c.  2,  whereby  it  is  enacted,  "  that 
the  inheritance  of  the  crown  and  realms  of  England  and  France,  and  all  other 
the  king's  dominions,  shall  be  set  and  remain  (q)  in  the  person  of  our  sovereign 
lord  the  king,  and  in  the  heirs  of  his  body  issuing ;"  and  Prince  Henry  .is 
declared  heir  apparent  to  the  crown,  to  hold  to  him  and  the  heirs  of  his  body 
issuing,  with  remainder  to  the  Lord  Thomas,  Lord  John,  and  Lord  Humphry, 
the  king's  sons,  and  the  heirs  of  their  bodies  respectively;  which  is  indeed 
nothing  more  than  the  law  would  have  done  before,  provided  Henry  the  Fourth 
had  been  a  rightful  king.  It  however  serves  to  shew  that  it  was  then  generally 
understood,  tSat  the  king  and  parliament  had  a  right  to  new-model  and  regulate 
the  succession  to  the  crown ;  and  we  may  also  observe  with  what  caution  and 
delicacy  the  parliament  then  avoided  declaring  any  sentiment  of  Henry's  origi- 
nal title.  However  Sir  Edward  Coke  more  than  once  expressly  declarer,  (r) 
r  *204 1  ^^*^  ^^  *^®  ^™®  ^^  *passing  this  act  the  right  of  the  crown  was  in  tne 
[   ^U4  J   ^gg(;gjj^  ^Qjy^  Philippa,  daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crown  aescended  regularly  from  Henry  IV  to  his  son  and 
grandsons  Henry  V  and  VI ;  in  the  latter  of  whose  reigns  the  house  of  York 
asserted  their  dormant  title ;  and,  after  imbruing  the  kingdom  in  blood  and 
confusion  for  seven  years  together,  at  last  established  it  in  the  person  of  Edward 
IV.  At  his  accession  to  the  throne,  after  a  breach  of  the  succession  that  con- 
tinued for  three  descents,  and  above  threescore  years,  the  distinction  of  a  king 
de  jure  and  a  king  de  facto  began  to  be  first  taken ;  in  order  to  indemnify  such 
as  had  submitted  to  the  late  establishment,  and  to  provide  for  the  peace  pf  the 
kingdom,  by  confirming  all  honours  conferred  and  all  acts  done  by  those  who 
were  now  called  the  usurpers,  not  tending  to  the  disherison  of  the  rightful  heir. 
In  statute  1  Edw.  IV,  c.  1,  the  three  Henrys  are  styled, "  late  kings  of  England 
successively  in  dede,  and  not  of  ryght"  And  in  all  the  charters  which  I  have 
met  with  of  King  Edward,  wherever  he  has  occasion  to  speak  of  any  of  the  line 
of  Lancaster,  he  calls  them  "  nuper  de  facto,  et  nan  dejure,  reges  Ayigltce" 

Edward  IV  left  two  sons  and  a  daughter;  the  eldest  of  which  sons,  King  Ed- 
ward V,  enjoyed  the  regal  dignity  for  a  very  short  time,  and  was  then  deposed 
by  Richard,  his  unnatural  uncle,  who  immediately  usurped  the  royal  dignity, 
having  previously  insinuated  to  the  populace  a  suspicion  of  bastardy  in  the 
children  of  Edward  IV,  to  make  a.shew  of  some  hereditary  title;  after  which 
he  is  generally  believed  to  have  murdered  his  two  nephews,  upon  whose  death 
the  right  of  the  crown  devolved  to  their  sister  Elizabeth. 

The  tyrannical  reign  of  King  Richard  III,  ^ave  occasion  to  Henry,  earl  of 
Richmond,  to  assert  his  title  to  the  crown.  A  title  the  most  remote  and  unac- 
countable that  was  ever  set  up,  and  which  nothing  could  have  given  success  to 
but  the  universal  detestation  of  the  then  usurper  Richard.    For,  besides  that  he 

(q)  Sa(t  mye  et  demoerge.  (r)  4  Inst.  87,  906. 
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claimtd  under  a  descent  from  John  of  Gant,  whose  title  was  now  exploded,  the 
claim,  (such  as  it  was)  was  through  John  Earl  of  Somerset,  a  bastard  son,  begot- 
ten by  John  of  *Gant  upon  Catharine  Swinfoi-d.  It  is  true  that,  by  an  act  r^on^i 
of  parliament,  20  Bic.  II,  this  son  was,  with  others,  legitimated  and  made  L  J 
inheritable  to  all  lands,  offices,  and  dimities,  as  if  he  had  been  bom  in  wedlock ; 
but  still  with  an  express  reservation  of  the  crown,  "  excepta  dignitate  regalir  {J) 

Notwithstanding  all  this,  immediately  after  the  battle  of  Bosworth  Field,  ne 
assumed  the  regal  dignity ;  the  right  of  the  crown  then  being,  as  Sir  Edward 
Coke  expressly  declares,  (0  in  Elizabeth,  eldest  daughter  of  Edward  lY;  and  his 
possession  was  established  by  parliament,  holden  the  first  year  of  his  reign.  In 
the  act  for  which  purpose  the  parliament  seems  to  have  copied  the  caution  of 
their  predecessors  m  the  reign  of  Henry  IV ;  and  therefore,  (as  Lord  Bacon  the 
histonan  of  this  reign  observes,)  carefully  avoided  any  recognition  of  Henry 
VII's  right,  which  indeed  was  none  at  all;  and  the  king  would  not  have  it  by 
way  of  new  law  or  ordinance,  whereby  a  right  might  seem  to  be  created  and 
conferred  upon  him ;  and  therefore  a  middle  way  was  rather  chosen,  by  way  (as 
the  noble  historian  expresses  it,)  of  establishmenty  and  that  under  covert  and  indif- 
erent  words,  "  that  the  inheritance  of  the  crown  should  resty  remain,  and  abide,  in 
King  Henry  VII  and  the  heirs  of  his  body;^'  thereby  providing  for  the  future, 
and  at  the  same  time  acknowledging  his  present  possession ;  but  not  determin- 
ing either  way,  whether  that  possession  was  dejure  or  de  facto  merely.  However, 
he  soon  after  married  Elizabeth  of  York,  the  undoubted  heiress  of  tne  conqueror, 
and  thereby  gained  (as  Sir  Edward  Coke  (u)  declares)  by  much  his  best  title  to 
the  crown.  (6)  Whereupon  the  act  made  in  his  favour  was  so  much  disregarded, 
that  it  never  was  printed  in  our  statute  books. 

Henry  the  Eighth,  the  issue  of  this  marriage,  succeeded  to  the  crown  by  clear, 
indisputable,  hereditary  right,  and  ti-ansmitted  it  to  his  three  children  m  suc- 
cessive order.  But  in  nis  reign  we  at  several  times  find  the  parliament  busy  in 
regulating  the  succession  to  the  kingdom.  And,  first  by  *statute  25  r«o()gi 
Hen.  Vin,  c.  12,  which  recites  the  mishiefs  which  have  and  may  ensue  >-  J 
by  disputed  titles,  because  no  perfect  and  substantial  provision  hath  been  made 
by  law  concerning  the  succession ;  and  then  enacts,  that  the  crown  shall  be 
entailed  to  his  majesty,  and  the  sons  or  heirs  male  of  his  bodv;  and  in  default 
of  such  sons  to  the  Lady  Elizabeth  (who  is  declared  to  be  the  king's  eldest  issue 
female,  in  exclusion  of  the  Lady  Mary,  on  account  of  her  suppos^  ille^timacy 
by  the  divorce  of  her  mother  Queen  Catharine)  and  to  the  Lady  Elizabeth^s 
heirs  of  her  body;  and  so  on  from  issue  female  to  issue  female,  and  the  heirs  of 
their  bodies,  by  course  of  inheritance  according  to  their  ages,  as  the  crown  of 
England  hath  been  accustomed,  and  ought  to  go,  in  case  where  there  be  heirs 
female  of  the  same :  and  in  default  of  issue  female,  then  to  the  king's  right  heirs 
for  ever.  This  single  statute  is  an  ample  proof  of  all  the  four  positions  we  at 
first  set  out  with. 

Bui^  upon  the  king's  divorce  from  Ann  Boleyn,  this  statute  was,  with  regard  to 
the  settlement  of  the  crown,  repealed  by  statute  28  Hen.  VIII,  c.  7,  wherein  the 
Lady  Elizabeth  is  also,  as  well  as  the  Lady  Mary,  bastardized,  and  the  crown 
settled  on  the  King's  children  by  Queen  Jane  Seymour,  and  his  future  wives; 
and,  in  defect  of  such  children,  then  with  this  remarkable  remainder,  to  such 
persons  as  the  king  by  letters  patent,  or  last  will  and  testament,  should  limit  and 
appoint  the  same:  a  vast  power,  but  notwithstanding,  as  it  was  regularly  vested 
in  him  by  the  supreme  legislative  authority,  it  was  therefore  indisputably  valid. 
But  this  power  was  never  earned  into  execution ;  for  by  statue  36  Hen.  VIII, 
c.  1,  the  king's  two  daughters  are  legitimated  a^ain,  and  the  crown  is  limited  to 
Prince  Edward  by  name,  after  that  to  the  lady  Mary,  and  then  to  the  lady 
Elizabeth,  and  the  heirs  of  their  respective  bodies ;  which  succession  took  effect 

(•)  4  Inst  88.  (0  Ibid,  87.  («)  IhUL  87. 


(6)  [And  yet  it  \»  difficult  to  see  what  title  to  the  crown  he  could  have  gained  by  manying 
the  nghtful  queen.] 
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accordingly,  being  indeed  no  other  than  the  usual  course  of  the  law,  with  regard 
to  the  descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  th^  minds  of  the  people,  through 
this  jumble  of  acts  for  limiting  the  succession,  by  statute  1  Mar.  st.  2,  c.  1, 
r  ^207  "I  Queen  Mary's  *hereditary  right  to  the  throne  is  acknowledged  and 
*-  J  recognized  in  these  words :  "  The  crown  of  these  realms  is  most  lawfully, 

justly  and  rightly  descended  and  come  to  the  queen^s  highness  that  now  is,  being 
the  very  true  and  undoubted  heir  and  inheritrix  thereof."  And  again,  upon  the 
queen's  marriage  with  Philip  of  Spain,  in  the  statute  which  settles  the  prelimi- 
naries of  that  match,  (x)  the  hereditary  right  to  the  crown  is  thus  asserted  and 
declared :  *'  As  touching  the  right  of  the  queen's  inheritance  in  the  realm  and 
dominions  of  England,  the  children,  whether  male  or  female,  shaJl  succeed  in 
them,  according  to  the  known  laws,  statutes,  and  customs  of  the  same."  Which 
determination  of  the  parliament,  that  the  succession  shall  continue  in  the  usual 
course  seems  tacitly  to  imply  a  power  of  new-modelling  and  altering  it,  in  case 
the  legislature  had  thought  proper. 

On  Queen  Elizabeth's  accession,  her  right  is  recognized  in  still  stronger  terms 
than  her  sister's ;  the  parliament  acknowledging,  (y)  "  that  the  queen's  highness 
is,  and  in  very  deed  and  of  most  mere  right  ought  to  be,  by  the  laws  of  God, 
and  the  laws  and  statutes  of  this  realm,  our  most  lawful  and  rightful  sovereign 
liege  lady  and  queenj  and  that  her  highness  is  rightly,  lineafiy,  and  lawfully 
descended  and  come  of  the  blood  royal  of  this  realm  of  England;  in  and  to 
whose  princely  person,  and  to  the  heirs  of  her  body  lawfully  to  be  begotten, 
after  her,  the  imperial  crown  and  dignity  of  this  realm  doth  belong."  And  in 
the  same  reign,  by  statute  13  Eliz.  c.  1,  we  find  the  right  of  parliament  to  direct 
the  succession  of  the  crown  asserted  in  the  most  explicit  words :  "  If  any  person 
shall  hold,  affirm,  or  maintain  that  the  common  laws  of  this  realm,  not  altered 
by  parliament,  ought  not  to  direct  the  right  of  the  crown  of  England ;  or  that 
the  queen's  majesty,  with  and  by  the  authority  of  parliament,  is  not  able  to  make 
laws  and  statutes  of  sufficient  force  and  validity  to  limit  and  bind  the  crown  of 
this  realm,  and  the  descent,  limitation,  inheritance,  and  government  thereof: 
r  4C208 1  ^^^^  person,  so  holding,  affirming,  or  maintaining,  shall  *during  the  life 
L  J   of  the  queen,  be  guilty  of  high  treason ;  and  after  her  decease  shall  be 

guilty  of  a  misdemeanor,  and  forfeit  his  goods  and  chattels." 

On  the  death  of  Queen  Elizabeth,  without  issue,  the  line  of  Henry 'VIII 
become  extinct  It  therefore  became  necessary  to  recur  to  the  other  issues  of 
Henry  VII,  by  Elizabeth  of  York  his  queen ;  whose  eldest  daughter  Margaret 
having  married  James  IV,  King  of  Scotland,  King  James  the  Sixtli  of  Scotland, 
and  of  England  the  First,  was  the  lineal  descendant  from  that  alliance.  So  that 
in  his  person,  as  clearly  as  in  Henry  VIII,  centered  all  the  claims  of  different 
competitors,  from  the  conouest  downwards,  he  being  indisputably  the  lineal 
heir  of  the  conqueror.  Ana,  what  is  still  more  remarkable,  in  his  person  also 
centered  the  right  of  the  Saxon  monarchs,  which  had  been  suspended  from 
the^  conquest  tul  his  accession.  For,  as  was  formerly  observed,  Margaret,  the 
sister  of  Edgar  Atheling,  the  daughter  of  Edward  the  Outlaw,  and  grand- 
daughter of  King  Edmund  Ironside,  was  the  person  in  whom  the  hereditary 
right  of  the  Saxon  kings,  supposing  it  not  abolished  by  the  conquest,  resided. 
She  married  Malcolm  King  of  Scotland ;  and  Henry  II,  by  a  descent  from 
Matilda  their  daughter,  is  generally  called  the  restorer  of  the  Saxon  line.  But 
it  must  be  remembered,  that  Malcolm  by  his  Saxon  queen  had  sons  as  well  as 
daughters ;  and  that  the  roval  family  of  Scotland,  from  that  time  downwards, 
were  the  offspring  of  Malcolm  and  Margaret  Of  this  royal  family.  King  James 
the  First  was  the  direct  lineal  heir,  and  therefore  united  in  his  person  every  possi- 
ble claim  by  hereditary  right  to  the  English  as  well  as  Scottish  throne,  being 
the  heir  both  of  Egbert  and  William  the  conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than  wisdom,  who  could 
deduce  an  hereditary  title  for  more  than  eight  hundred  years,  should  easily  be 

(X)  1  Mar.  St.  2,  c.  2.  (y)  Stat.  1  Eliz.  o.  3. 
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taught  by  the  flatterers  of  the  times  to  believe  there  was  sometliing  diyine  in 
this  righl^  and  that  the  finder  of  Providence  was  visible  in  its  *preserva-  r  ^i^ooq  "i 
tion.     Whereas,  though  a  wise  institution,  it  was  clearly  a  human  insti-   ^  -* 

tution ;  and  the  right  inherent  in  him  no  natural,  but  a  positive  right  (7)  And 
in  this,  and  no  other,  light  was  it  taken  bv  the  English  parliament,  who  by 
statute  1  Jac.  I,  c.  1,  did  "  recognize  and  acknowledge,  that  immediately  upon 
the  dissolution  and  decease  of  Elizabeth,  late  queen  of  England,  the  imperial 
crown  thereof  did  by  inherent  birthright,  and  lawful  and  undoubted  succession, 
descend  and  come  to  his  most  excellent  majesty,  as  being  lineally,  justly,  and 
lawfully,  next  and  sole  heir  of  the  blood  royal  of  this  realm/'  Not  a  word  here 
of  any  right  immediately  derived  from  heaven  ;  which,  if  it  existed  any  where, 
must  be  sought  for  among  the  aborigines  of  the  island,  the  ancient  "Britons, 
among  whose  princes,  indeed,  some  have  gone  to  search  it  for  him.  (z) 

But,  wild  and  absurd  as  the  doctrine  of  divine  right  most  undoubtedly  is,  it  is 
still  more  astonishing,  that  when  so  many  human  hereditary  rights  had  centered 
in  this  king,  his  son  and  heir  King  Charles  the  First  should  be  told  by  those 
infamous  judges,  who  pronounced  his  unparalleled  sentence,  that  he  was  an 
elective  prince ;  elected  by  his  people,  and  therefore  accountable  to  them  in  his 
own  proper  person,  for  his  conduct  The  confusion,  instability,  and  madness, 
which  followed  the  fatal  catastrophe  of  that  pious  and  unfortunate  prince,  will 
be  a  standing  argument  in  favor  of  hereditary  monarchy  to  all  future  ages ;  as 
they  proved  at  last  to  the  then  deluded  people :  who,  in  order  to  recover  that 
peace  and  happiness  which  for  twenty  years  together  they  had  lost,  in  a  solemn 
parliamentary  convention  of  the  estates,  restored  the  right  heir  of  the  crown. 
And  in  the  proclamation  for  that  purpose,  which  was  drawn  up  and  attended 
by  both  houses,  (a)  they  declared,  "  that  according  to  their  duty  and  allegiance 
they  did  heartily,  joyfully,  and  unanimously  acknowledge  and  proclaim,  that 
immediately  upon  the  *decease  of  our  lat^  sovereign  lord  King  Charles,  r  ^^^iq  "i 
the  imperial  crown  of  these  realms  did  by  inherent  birthright  and  law-  *•  -* 
ful  and  nndoubted  succession  descend  and  come  to  his  most  excellent  majesty 
Charles  the  Second,  as  being  lineally,  justly^  and  lawfully,  next  heir  of  the  blood 
royal  of  this  realm :  and  thereunto  they  most  humbly  and  faithfully  did  submit 
and  oblige  themselves,  their  heirs,  and  posterity  for  ever." 

Thus  I  think  it  clearly  appears,  from  the  highest  authority  this  nation  is 
acquainted  with,  that  the  crown  of  England  hath  ever  been  an  hereditary  crown, 
though  subject  to  limitations  by  parliament  (8)  The  remainder  of  this  chapter 
will  consist  principally  of  those  instances  wherein  the  parliament  has  asserted 
or  exercised  this  right  of  altering  and  limiting  the  succession ;  a  right  which, 
we  have  seen,  was.  before  exercised  and  asserted  in  the  reigns  of  Henry  IV, 
Henry  VII,  Henry  VIII,  Queen  Mary,  and  Queen  Elizabeth. 

The  first  instance,  in  point  of  time,  is  the  famous  bill  of  exclusion,  which 
raised  such  a  ferment  in  tne  latter  end  of  the  reign  of  King  Charles  the  Second. 
It  is  well  known  that  the  purport  of  this  bill  was  to  have  set  aside  the  king's 
brother  and  presumptive  heir,  the  Duke  of  York,  from  the  succession,  on-  the 
score  of  his  being  a  papist ;  that  it  passed  the  house  of  commons,  but  was 
rejected  by  the  lords ;  the  king  having  also  declared  beforehand,  that  he  never 

{z)  Elisabeth  of  York,  the  mother  of  Qneen  Margaret  ot  Scotland,  was  heirees  of  the  house  of  Mortimer 
Ana  Mr.  Carte  observes,  that  the  house  of  Mortimer,  in  virtue  of  its  descent  from  Gladys,  only  sister  to 
Llewellin  ap  Jorworth  the  great,  had  the  true  right  to  the  principality  of  Wales.    Hist.  Kng,  ill,  706. 

(a)  Com.  Joam.  8  May,  1660. 

(7)  [It  is  difficnlt  to  say  in  what  light  it  was  considered  in  that  parliament  which,  in  the 
preamble  to  the  statute,  declares  with  nauseous  pedantry,  that,  "  upon  the  knees  of  their 
hearts,  they  agnize  their  constant  faith,  obedience  and  loyalty  to  his  majesty  and  his  royal 
progeny."] 

{6)  [The  foregoing  and  subsequently  related  facts  are  evidence  of  the  power  of  a  legisla- 
ture, and  it  is  not  easy  to  extract  from  them  that  any  settled  course  of  descent  iimdamentally 
regulated  or  controlled  that  ^ower ;  and  it  is  finally  seen  that  a  legislature,  viz. :  a  convention, 
not  a  parliament,  recalled  King  Charles  II ;  it  will  as  soon  also  be  seen  that  another  con- 
vention thought  it  expedient  to  elect,  in  the  dry  meaning  of  the  word  elect,  another  king  and 
queen  to  replace  the  pertinacious,  but  conscientious,  brother  of  King  Charles  U.] 
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would  be  brought  to  consent  to  it  And  from  this  transaction  we  may  collect 
two  things :  1.  That  the  crown  was  universally  acknowledged  to  be  hereditary ; 
aod  the  inheritance  indefeasible  unless  by  parliament:  else  it  had  been  needless 
to  pi-efer  such  a  bill.  2.  That  the  parliament  had  a  power  to  have  defeated  the 
inheritance :  else  such  a  bill  had  b€^n  ineffectual.  The  commons  acknowledged 
the  hereditary  right  then  subsistinff ;  and  the  lords  did  not  dispute  the  power, 
but  merely  the  propriety,  of  an  exclusion.  However,  as  the  bill  took  no  effect. 
King  James  the  Second  succeeded  to  the  throne  of  his  ancestors ;  and  might  have 
enjoyed  it  during  the  remainder  of  his  life  but  for  his  own  infatuated  conduct, 
V  which,  with  other  concurring  circumstances,  brought  on  the  revolution  in  1G88. 
r  *211 1  *The  true  ground  and  principle  upon  which  that  memorable  event 
*-  -'   proceeded  was  an  entirely  new  case  in  politics,  %i'hich  had  never  before 

happened  in  our  history, — the  abdication  of  the  reigning  monarch,  and  the 
vacancy  of  the  throne  thereupon.  It  was  not  a  defeasance  of  the  right  of  suc- 
cession, and  a  new  limitation  of  the  crown,  by  the  king  and  both  houses  of 
parliament :  it  was  the  act  of  the  nation  alone,  upon  a  conviction  that  there  was 
no  king  in  being.  For,  in  a  full  assembly  of  the  lords  and  commons,  met  in  a 
convention  upon  the  supposition  of  this  vacancy,  both  houses  (b)  came  to  this 
resolution :  "  That  King  James  the  Second,  having  endeavorea  to  subvert  the 
constitution  of  the  kingdom,  by  breaking  the  original  contract  between  king 
and  people ;  and,  by  the  advice  of  Jesuits  and  other  wicked  persons,  having  vio- 
lated the  fundamental  laws ;  and  having  withdrawn  himself  out  of  this  King- 
dom; has  abdicated  the  government,  and  that  the  throne  is  thereby  vacant.'* 
Thus  ended  at  once,  by  this  sudden  and  unexpected  vacancy  of  the  tnrone,  the 
old  line  of  succession ;  which  from  the  conquest  h*d  lasted  above  six  hundred 
years,  and  from  the  union  of  the  hei)tarchy  in  King  Egbert,  almost  nine  hun- 
dred. The  facts  themselves  thus  appealed  to,  the  king's  endeavour  to  subvert  the 
constitution  by  breaking  the  original  cfm tract,  his  violation  of  the  fundamental 
laws,  and  his  withdrawing  himself  out  of  the  kingdom,  were  evident  and  noto- 
rious ;  and  the  consequences  drawn  from  these  facts,  (namely,  that  they  amounted 


to  an  abdication  of  the  government;  which  Abdwftiw»-4id  not  affect  only  ^jie 

persoii'"orTire' Mn g  Tiimself/TJut  also  all  his  heirs,  and  rendcreS  the  throne  abso- 

luteiy  and  cbmplelelTvacafitj^lt  *t)eT6n^Qd.  j-o  our '  aqicestors  to  determine.   . For, 

whenever  a  question  Wises  between  Ihe  society  at  large  an3  any  magistrate  vested 

with  powers  originally  delegated  by  that  society,  it  must  be  decided  by  the  voice 

of  the  society  itself :  there  is  not  upon  earth  any  other  tribunal  to  resort  to. 

And  that  these  consequences  were  fairly  deduced  from  these  facts,  our  ancestors 

have  solemnly  determined,  in  a  full  parliamentary  convention  representing  the 

r  *212 1   ^^^^^  society.    The  *reasons  upon  which  they  decided  may  be  found  at 

^  J    large  in  the  parliamentary  proceedings  of  the  times ;  and  may  be  matter 

1  of  instructive  amusement  for  us  to  contemplate,  as  a  speculative  point  of  history. 

u  But  care  must  be  taken  not  to  carry  this  inquiry  further  than  merely  for  instruc- 

//  tion  or  amusement.    The  idea,  that  the  consciences  of  posterity  were  concerned 

in  the  rectitude  of  their  ancestors'  decisions,  gave  birth  to  those  dangerous 

i  political  heresies,  which  so  long  distracted  the  state,  but  at  length  are  happily 

/ '  extinguished.    I  therefore  rather  choose  to  consider  this  great  political  measure 

upon  the  solid  footing  of  authority,  than  to  reason  in  its  favor  from  its  justice, 

moderation,  and  expediency:  b^jause  that  might  imply  a  right  of  dissenting  or 

revolting  from  it,  in  case  we  should  think  it  to  have  been  unjust,  oppressive,  or 

inexpedient     Whereas,  our  ancestors  having  most  indisputably  a  competent 

Qiurisdiction  to  decide  this  great  and  important  question,  and  having  in  fact 
decided  it,  it  is  now  become  our  duty  at  this  distance  of  time  to  acquiesce  in  their 
determination ;  being  born  under  that  establishment  which  was  built  upon  this 
foundation,  and  obliged  by  every  tie,  religious  as  well  as  civil,  to  maintain  it.  (9) 

{b)  Com.  Journ.  7  Feb.  1<M8. 

*^     (9)  [This  is  not  the  only  instance  in  which  the  learned  commentator'R  abstract  love  oi 
liberty,  conpled  with  his  reverence  for  the  oonstitation,  as  it  is  established,  has  involved  hiui 
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But,  while  we  rest  this  fundamental  transaction,  in  point  of  authorily,  upon  | 
grounds  the  least  liable  to  cavil,  we  are  bound  both  in  justice  and  gratitude  to 
aid,  that  it  was  conducted  with  a  temper  and  moderation  wliich  naturally 
arose  from  its  equity ;  that,  however  it  might  in  some  respects  go  beyond  the 
letter  of  our  ancient  laws,  (the  reason  of  which  will  more  fully  appear  here- 
afber,)  (c)  it, was  agreeable  to  the  spirit  of  our  constitution,  and  the  rights  of 
human  nature ;  and  that  though  in  other  points,  owing  to  the  peculiar  eircum- 
slaZCCes  of  things  and  persons,  it  was  not  altogether  so  perfect  as  might  have 
been  wished,  yet  from  thence  a  new  aera  commenced,  in  which  the  bounds  of 
prerogative  and  inwrt3'  have  been  better  dSfhifedT^^e  principles  of  govem^nent 
more  thoroughly  examined  and  understood,  and  the  rights  of  the  subject  more 
explicitly  guarded  by  legal  provisions,  than  in  any  other  period  of  the  English 
history.  In  narticular  it  is  *worthy  observation  that  the  convention,  in  p  ^^^^  -i 
this  their  juogment,  avoided  with  great  wisdom  the  wild  extremes  into   L  -» 

whick-thd^  visionary  theories  of  some  zealous  republicans  would  have  led  them. 
They  held  that  this  misconduct  of  King  James  amounted  to  an  endeavour  to 
subvert  the  constitution ;  and  not  to  an  actual  subversion,  or  total  dissolution, 
of  the  ffovernment,  according  to  the  principles  of  Mr.  Locke :  {d)  which  wouldj 
have  reduced  the  society  almost  to  a  state  of  nature ;  would  have  levelled  all 
distinctions  of  honour,  rank,  offices,  and   property :  would  have  annihilated  the 
sovereign  power,  and  in  consequence  have  repealed  all  positive  laws ;  and  would 
have  left  the  people  at  liberty  to  have  erecteiajifiw^system  of  state  upon  a  new  , , 
foundation  of  polity.    They  therefore  very^rudentiy)  voted  it  to  amount  to  no  I 
more  than  an  abdication  of  the  government,  and"  5  consequent  vacancy  of  the  I 
throne ;  whereby  the  government  was  allowed  to  subsist,  though  the  executive  I 
ma^strate  was  gone,  and  the  kingly  office  to  remain,  though  King  James  was 
no  longer  king.  («)    And  thus  the  constitution  was  kept  entire;  which  upon 
every  sound  principle  of  government  must  otherwise  have  fallen  to  pieces,  had 
so  principal  and  constituent  a  part  as  the  royal  authority  been  abolished,  or  even 
suspended.  (10)  I 

This  single  postulatum,  the  vacancy  of  the  throne,  being  once  established,! 
the  rest  that  was  then  done  followed  almost  of  course.  For,  if  the  throne  be  at 
any  time  vacant,  (which  may  happen  by  other  means  besides  that  of  abdication ; 
as  if  all  the  blood  royal  should  fail,  without  any  successor  appointed  by  parlia- 
ment;) if,  I  say,  a  vacancy  by  any  means  whatsoever  should  happen,  tne  right 
of  disposing  of  this  vacancy  seems  naturally  to  result  to  the  lords  and  com- 
mons, the  trustees  and  representatives  of  the  nation.  For  there  are  no  other 
hands  in  which  it  can  so  properly  be  intrusted ;  and  there  is  a  necessity  of  its 
being  intrusted  somewhere,  else  the  whole  frame  of  government  must  be  dis- 
solved and  perish.  The  lords  and  commons  having  therefore  determined  this 
main  fundamental  article,  that  there  was  a  vacancy  of  the  throne,  they  proceeded 
to  fill  up  that  vacancy  in  such  manner  as  they  *iudged  the  most  proper,  r  ♦014.  i 
And  this  was  done  by  their  declaration  of  12  February,  1688,  (/)  in  the   L  J 


^r 


ti.i. 


Id 


'/'> 


/.'• 


(e)  See  Chap.  7. 

(6)  Law  offbrfeU.  118, 119. 


•rf)  On  Gov.  p.  2,  c.  19, 

(/)  Com.  Joum.  12  Feb.  1688. 


m  a  political  fallacy.    By  what  process  of  reasoning  it  can  be  demonstrated,  that  it  is  our  duty  to  ' 
ac(miesce  in  the  demonstrations  of  our  ancestors,  though  they  were  bound  by  no  such  obligation 
with  regard  to  theirs,  is  not  easily  to  be  conceived.    Yet  such  is  hj  plain  and  natural  inference  a 
proposition  of  our  author.    The  principle  that  a  people  have  the  right  to  choose  and  to  regulate 
theu:  own  form  of  government,  it  true  in  1688,  does  not  become  false,  by  the  lap.^e  of  time  ;  and 
reasoning  a  priori^  it  may  be  more  safely  exercised  now  than  at  any  antecedent  period,  because 
the  science  of  government  is  better  understood.    The  respect  and  attachment  due  to  the  mstitu- 
tiona  of  a  firee  state,  like  ours,  so  far  from  being  compromised,  are  included  and  avowed  in  this  ' 
pentiment    And  the  learned  commentator  might  have  better  urged  the  improbability  of  the  na- 
tion again  having  occasion  to  exercise  this  power  over  the  constitution,  than  have  enforced  the  ' 
obligation  to  maintain  the  constitution  because  we  are  bom  under  it.] 

(10)  [The  unusual  combination  of  favorable  circumstances  which  attended  this  revolution,  and 
the  temper  and  moderation  of  its  conductors,  are  well  commented  upon  by  Mr.  HaUam.  Const. 
Hidt.  0.  14     See  also  Professor  Smyth's  Lect  on  Hist.,  No.  20.] 
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following  manner :  "  that  William  and  Mary,  prince  and  princess  of  Orange,  be, 
and  be  declared  king  and  queen,  to  hold  the  crown  and  royal  dignity  during  their 
lives,  and  the  life  of  the  survivor  of  them  ;  and  that  the  sole  and  full  exercise 
of  the  regal  power  be  only  in,  and  executed  by,  the  said  prince  of  Orange,  in  the 
names  of  the  said  prince  and  princess,  during  their  joint  lives :  and  after  their 
deceases  the  said  crown  and  royal  dignitj  to  be  to  the  heirs  of  the  body  of  the 
said  princess ;  and  for  default  of  such  issue  to  the  Princess  Anne  of  Denmark 
and  the  heirs  of  her  body ;  and  for  default  of  such  issue  to  the  heirs  of  the  body 
of  the  said  prince  of  Orange." 

Perhaps,  upon  the  principles  before  established,  the  convention  might  (if  they 
pleased)  have  vested  the  regal  dignity  in  a  family  entirely  new,  and  strangers  to 
the  royal  blood :  but  they  were  too  well  acquainted  with  the  benefits  of  heredi- 
tary succession,  and  the  influence  which  it  has  by  custom  over  the  minds  of  the 
people,  to  depart  any  farther  from  the  ancient  line  than  temporary  necessityand 
self-preservation  required.  They  therefore  settled  the  crown,  first  on  King 
William  and  Queen  Mary,  King  James's  eldest  daughter,  for  their  joint  lives: 
then  on  the  survivor  of  them ;  and  then  on  the  issue  of  Queen  Mary :  upon 
failure  of  such  issue,  it  was  limited  to  the  Princess  Anne,  King  James's  second 
daughter^  and  her  issue ;  and  lastly,  on  failure  of  that,  to  the  issue  of  King 
William,  who  was  the  grandson  of  Charles  the  First,  and  nephew  as  well  as  son- 
in-law  of  King  James  the  Second,  being  the  son  of  Mary,  his  eldest  sister.  This 
settlement  imluded  all  the  protestant  posterity  of  King  Chai'les  I,  except  such 
other  issue  as  King  James  might  at  any  time  have,  which  was  totally  omitted 
through  fear  of  a  popish  succession.  And  this  order  of  succession  took  effect 
accordingly. 

These  three  princes,  therefore,  King  William,  Queen  Mary,  and  Queen  Anne, 
did  not  take  the  crown  by  hereditary  right  or  descent,  but  by  way  of  donation 
r  *215 1  or^wrcAo^e,  as  the  *lawvers  call  it ;  by  which  they  mean  any  method 
L  -^   of  acquiring  an  estate  otherwise  than  by  descent    i'he  new  settlement 

did  not  merely  consist  in  excluding  King  James,  and  the  person  pretended  to 
be  the  prince  of  Wales,  and  then  suffering  the  crown  to  descend  in  the  old  hered- 
itary channel:  for  the  usual  course  of  descent  was  in  some  instances  broken 
through ;  and  yet  the  convention  still  kept  it  in  their  eye,  and  paid  a  great, 
though  not  total,  regard  to  it.  Let  us  see  how  the  succession  would  have  stood, 
if  no  abdication  had  happened,  and  King  James  had  left  no  other  issue  than  his 
two  daughters.  Queen  Mary  and  Queen  Anne.  It  would  have  stood  thus: 
Queen  Mary  and  her  issue ;  Queen  Anne  and  her  issue ;  King  William  and  his 
issue.  But  we  may  remember,  that  Queen  Mary  was  only  nominally  que«u, 
jointly  with  her  husband  King  William,  who  alone  had  the  regal  power ;  and 
king  \Villiam  was  personally,  preferred  to  Queen  Anne,  though  his  issue  was 
postponed  to  hers.  Clearly,  therefore,  these  princes  were  successively  in  posses- 
sion of  the  crown  by  a  title  different  from  the  usual  course  of  descents. 

It  was  towards  the  end  of  King  William's  reign,  when  all  hopes  of  any  sur- 
viving issue  from  any  of  these  prmces  died  with  the  Duke  of  Gloucester,  that 
the  king  and  parliament  thought  it  necessary  again  to  exert  their  power  of 
limiting  and  appointing  the  succession,  in  order  to  preveut  another  vacancy  of 
the  throne ;  which  must  have  ensued  upon  their  deaths,  as  no  farther  provision 
was  made  at  the  revolution  than  for  the  issue  of  Queen  Mary,. Queen  Anne,  and 
King  William.  The  parliament  had  previously,  by  the  statute  of  1  W.  and  M. 
st  2,  c.  2,  enacted,  that  every  person  who  should  be  reconciled  to,  or  hold  com- 
munion with,  the  see  of  Rome,  should  profess  the  popish  religion,  or  should 
marry  a  papist,  should  be  excluded,  and  be  forever  incapable  to  inherit,  possess, 
or  enjoy  the  crown  ;  and  that  in  such  case  the  people  should  be  absolved  from 
their  allegiance,  and  the  crown  should  descend  to  such  persons,  being  protest- . 
ants,  as  would  have  inherited  the  same,  in  case  the  person  so  reconciled,  holding 
communion,  professing,  or  marrying,  were  naturally  dead.  To  act  thereft»re 
r  *ai  r  1  consistently  with  themselves,  and  at  the  same  *time  pay  as  much  regard 
I  -*   to  the  old  hereditary  line  as  their  former  resolutions  would  admit,  they 
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turned  their  eyes  on  the  Princess  Sophia,  electress  and  duchess  dowager  of 
Hanover,  the  most  accomplished  princess  of  her  age.  (g)  For,  upon  the  impend- 
ing extinction  of  the  protestant  posterity  of  Charies  the  First,  the  old  law  of 
legal  descent  directed  them  to  recur  to  the  descendants  of  James  the  First ;  and 
the  Princess  Sophia,  being  the  youngest  daughter  of  Elizabeth  queen  of 
Bohemia,  who  was  the  daughter  of  James  the  First,  was  the  nearest  of  the 
ancient  blood  royal,  who  was  not  incapacitated  by  professng  the  popish  religion. 
On  her,  therefore,  and  the  heirs  of  her  body,  bein^  protestants,  the  remainder  of 
the  crown,  expectant  on  the  death  t)f  Kin^  WilUiam  and  Queen  Anne  without 
issue,  was  settled  by  statute  12  and  13  W.  Ill,  c.  2.  And  at  the  same  time  it 
was  enacted,  that  whosoever  should  hereafter  come  to  the  possession  of  the 
crown  should  join  in  the  communion  of  the  church  of  England  as  by  law 
established. 

This  is  the  last  limitation  of  the  crown  that  has  been  made  by  parliament : 
and  these  several  actual  limitations,  from  the  time  of  Henry  IV,  to  the  present, 
do  clearly  prove  the  power  of  the  king  and  parliament  to  new-model  or  alter 
the  succession.  And  indeed  it  is  now  again  made  highly  penal  to  dispute  it: 
for  by  the  statute  6  Ann.  c.  7,  it  is  enacted,  that  if  any  person  maliciously, 
advisedly,  and  directly,  shall  maintain,  by  writing  or  printing,  that  the  kings  of 
this  realm  with  the  authority  of  parliament  are  not  able  to  make  laws  to  bind 
the  crown  and  the  descent  thereof,  he  shall  be  guilty  of  high  treason ;  or  if  he 
maintains  the  same  by  only  preaching,  teaching,  or  advised  speaking,  he  shall 
incur  the  penalties  of  a  prcBviuni're. 

The  Princess  Sophia  dying  before  Queen  Anne,  the  inheritance  thus  limited 
descended  on  her  son  and  heir  King  George  the  First ;  and,  having  on  the  death 
of  the  queen  taken  effect  in  his  person,  from  him  it  descended  to  his  late 
majesty  King  George  the  Second;  and  from  him  to  his  grandson  and  heir,  our 
present  gracious  sovereign,  King  George  the  Third.  . 

♦Hence  it  is  easy  to  collect,  that  the  title  to  the  crown  is  at  present  r  ^^-i  ^  -i 
hereditary,  though  not  quite  so  absolutely  hereditary  as  formerly:  and  L  ^  '  J 
the  common  stock  or  ancestor,  from  whom  the  descent  must  be  derived,  is  also  I 
diflferent.  Formerly  the  common  stock  was  King  Egbert ;  then  William  the 
Conqueror;  afterwards  in  James  the  First's  time  the  two  common  stocks  united, 
and  so  continued  till  the  vacancy  of  the  throne  in  1688 :  now  it  is  the  Princess 
Sophia,  in  whom  the  inheritance  was  vested  by  the  new  king  and  parliament. 
Formerly  the  descent  was  absolute,  and  the  crown  went  to  the  next  heir  with- 
out any  restriction  :  but  now^  upon  the  new  settlement,  the  inheritance  is  con- 
ditional; being  limited  to  such  heirs  only,  of  the  body  of  the  Princess  Sophia, 
as  are  protestant  members  of  the  church  of  England,  and  are  married  to  none 
but  protestants. 

And  in  tliis  due  medium  consists,  I  apprehend,  the  true  constitutional  notion 
of  the  right  of  succession   to   the  imperial   crown  of  these  kingdoms.    The 
exta-emes,  between  which  it  steers,  are  each  of  them  equally  destructive  of  those 
ends^r  which  societies  were  fbrhied  and  kept  on  foot     Where  the  magistrate, 
upon  every   succession,   is  elected  by  the  people,  and  may  by  the  express  ^ 
provision  of  the  laws  be  deposed  (if  not  punished)  by  his  subjects,  this  may ; 
sound  like  the  perfection  of  liberty,  and  look  well  enough  when  delineated  on' 
paper;  but  in  practice  will  be  ever  productive   of  tumult,   contention  and| 
anarchy.    And,  on  the  other  hand,  divine,  indefeasible,  hereditary  right,  whei 
coupled  with  the  doctrine  of  unlimited  passive  obedience,  is  surely  of  all  con- 
stitutions the  most  thoroughly  slavish  and  dreadful.     But  when  such  an  heredi- 
tary right,  as  our  laws  have  created  and  vested  in  the  royal  stock,  is  closely 
interwoven  with  those  liberties,  which,  we  have  seen  in  a  former  chapter,  are 
equally  the  inheritance  of  the  subject;  this  union  will  form  a  constitution,  in 
theory  the  most  beautiful  of  any,  in  practice  the  most  approved,  and,  I  trust,  in 

fgj  Sandford,  In  his  genealogical  history,  piibllshwl  A.  D.  1677,  speaking  of  the  princesses  Elizabeth, 
Lonisa,  and  Sophin,  daughters  of  the  quee'n  of  Bohemia,  says,  the  first  wjw  repim»d  the  most  learned,  the 
•ecoud  the  greatest  artist,  and  the  last  one  of  the  most  accomplished  ladies  in  Europe. 
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» /duration  the  most  permanent.  It  was  the  duty  of  an  expounder  of  our  laws  to 
II  lay  this  constitution  before  tlie  student  in  its  true  and  genuine  li^ht :  jJLiaJthe 
I  duty  of  every  good  Englishman  to  understand,  to  revere,  to  defend  it.  (11) 


CHAPTER  IV. 
OF  THE  KING'S  ROYAL  FAMILY. 

The  first  and  most  considerable  branch  of  the  king^s  royal  family,  regarded 
by  the  laws  of  England,  is  the  queen. 

The  queen  of  England  is  either  queen  regent,  Queen  consort  ov  queen  dowager 
The  queen  regent,  regnant,  or  sovereign,  is  she  wJio  holds  the  crown  in  her  own 
right ;  as  the  first  (and  perhaps  the  second)  Queen  Mary,  Queen  Elizabeth,  and 
Queen  Anne;  and  such  a  one  has  the  same  powers,  prerogatives,  rights,  digni- 
ties, and  duties,  as  if  she  had  been  a  king.  This  was  observed  in  the  entrance 
of  the  last  chapter,  and  is  expressly  declared  by  statute  1  Mar.  I,  st.  3,  c.  1.  But 
the  queen  consort  is  the  wife  of  the  reigning  king ;  and  she,  by  virtue  of  her 
marriage,  is  participant  of  divers  prerogatives  above  other  women,  (a) 

And  first,  she  is  a  public  person,  exempt  and  distinct  from  the  king :  and 
not,  like  other  married  women,  so  closely  connected  as  to  have  lost  all  legal  or 
separate  existence  so  long  as  the  mamage  continues.     For  the  queen  is  of 

(a)  Finch,  L.  86. 

(11)  By  the  constitntdon  of  the  United  StAtes  the  president,  who  is  the  fedenil  executive,  is 
chosen  by  electors,  who  are  themselves  chosen  by  tne  people  of  the  several  states  to  perform 
that  duty.  Each  state  appoints  in  snch  manner  as  the  legislature  thereof  may  direct,  a  num- 
ber of  electors  equal  to  the  whole  number  of  senators  and  representatives  to  which  the  state 
may  be  entitled  m  congress :  Const,  art  2,  $  1 ;  and  those  electora  meet  in  the  respective 
states  and  vote  by  ballot  for  president  and  vice-president,  one  of  the  persons  voted  for,  at 
least,  not  being  an  inhabitant  of  the  same  state  with  themselves ;  the  result  of  which  voting 
Is  transmitted  to  the  seat  of  government,  and  canvassed  in  joint  convention  of  the  two  houses 
of  congress.  If  no  one  person  have  a  majority  of  all  the  votes  cast  for  president,  the  house 
of  representatives  proceeds  immediately  to  choose  a  president  by  ballot,  from  the  persons,  not 
exceeding  three,  having  the  highest  number  of  votes ;  but  in  this  election  they  vote  by  states, 
the  representation  of  «ach  state  being  entitled  to  one  vote,  and  a  majority  of  all  the  states  being 
necessary  to  a  choice.  If  no  person  has  a  minority  of  all  the  votes  cast  for  vice-president,  the 
senate,  n'om  the  two  highest  numbers  on  the  li)<t,  chooses  a  vice-president ;  a  majority  vote  of  a 
quorum  of  two-thirds  o?  all  the  senators  being  requisite  to  an  election.  Const.  12th  amendment. 
rTo  person  is  eligible  to  either  of  these  offices  except  a  natural  bom  citizen,  or  one  who  was  a 
citizen  at  the  time  of  the  adoption  of  the  constitution,  and  who  has  attained  the  age  of  thirty-five 
years.    Const  art.  2,  $  1* 

In  case  of  the  removal  of  the  president  from  office  or  of  his  death,  resignation  or  inability  to 
discharge  the  powers  and  duties  of  his  office,  the  same  devolve  on  the  vice-president  Const 
art.  2,  §  1.  And  in  case  of  vacancy  in  the  office  of  vice-president,  then  such  powers  and 
duties  devolve  upon  the  president  pro  tern,  of  the  senate,  or,  if  there  be  no  such  officer,  then 
upon  the  speaker  of  the  nouse  of  representatives  for  the  time  being.  1  Stat  at  Large,  233. 
And  if  Uie  house  of  representatives  shaU  not  choose  a  president  when  the  right  devolves 
upon  them,  by  the  fourUi  day  of  March  next  following,  the  vice-president  becomes  acting 
president,  as  in  the  case  of  the  death  or  other  constitutional  disability  of  the  president  Const 
l2th  amendment  The  president  and  vice-president,  like  all  other  civil  officers,  are  subject  to  be 
removed  from  office,  on  impeachment  for  and  conviction  of  treason,  bribery,  or  other  high  crimes 
and  misdemeanors.    Const  art.  2.  $  4. 

By  the  constitution,  as  originally  adopted,  the  electors  chosen  in  the  states  cast  their  votes 
for  two  persons,  without  designating  which  was  their  choice  for  president  and  which  for  vice- 
president,  and  the  persons  having  the  highest  number,  if  a  majority  of  all,  became  president, 
and  the  one  having  the  next  hignest  number,  if  a  majoritv,  became  vice-president ;  but,  when 
party  lines  came  to  be  distinctly  drawn,  bo  that  the  candidates  of  one  party,  in  the  absence  of 
mtrigue  or  bad  faith,  were  likelv  alwayrs  to  receive  the  same  number  of  votes,  the  purpose  of 
this  scheme  of  election  was  wholly  defeated,  and  the  constitution,  after  the  exciting  election 
of  Mr.  Jefferson  by  Uie  house  of  representatives  over  Mr.  Burr,  who  had  been  candidate  before 
the  people  for  the  second  position  only,  was  changt-d  as  above  nbtiwn. 
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ability  to  purchase  lands,  and  to  conyey  them,  to  make  leases,  to  grant  copy- 
holds, and  do  other  acts  of  ownership,  without  the  concurrence  of  her  lord ; 
which  no  other  married  woman  can  do :  (b)  a  privilege  as  old  as  the  Saxon 
era.  (c)  She  is  also  capable  of  taking  a  grant  from  the  king,  which  no  other 
wife  is  from  her  husband ;  and  in  this  particular  she  agrees  with  the  Augusta, 
or  piissima  regina  conjux  divi  imperatoris  of  the  Roman  laws ;  who,  according 
to  Justinian,  (a)  was  equally  ^capable  of  making  a  grant  to,  and  receiv-  r  «qi  q  -. 
ing  one  from,  the  emperor.    The  queen  of  England  hath  separate  courts   ^  J 

and  ofl&ces  distinct  from  the  king's,  not  only  in  matters  of  ceremony,  but  even 
of  law ;  and  her  attorney  and  solicitor  general  are  entitled  to  a  place  within  the 
bar  of  his  majesty's  courts,  together  with  the  king's  counsel,  {e)  She  may  like- 
wise sue  and  be  sued  alone,  without  joining  her  husband.  She  may  also  have  a 
separate  property  in  goods,  b&  well  as  lands,  and  has  a  right  to  dispose  of  them 
by  will.  In  short,  she  is  in  all  legal  proceedings  looked  upon  as  a  feme  sole, 
and  not  as  a  feme  covert ;  as  a  single,  not  as  a  married  woman.  (/)  For  which 
the  reason  given  by  Sir  Edward  Coke  is  this;  because  the  wisdom  of  the  com- 
mon law  would  not  have  the  king,  (whose  continual  care  and  study  is  for  the 
public  and  circa  ardua  regni,)  to  be  troubled  and  disquieted  on  account  of  his 
wife's  domestic  affairs ;  and  therefore  it  vests  in  the  queen  a  power  of  transact- 
ing her  own  concerns,  without  the  intervention  of  the  king,  as  if  she  was  an 
unmarried  woman. 

The  queen  hath  also  many  exemptions  and  minute  prerogatives.  For  instance: 
she  pavs  no  toll;  (g)  nor  is  she  liable  to  amercement  in  any  court.  (7t)  But  in 
general,  unless  where  the  law  has  expressly  declared  her  exempted,  she  is  upon 
the  same  footing  with  other  subjects ;  being  to  all  intents  and  purposes,  the 
king's  subject,  and  not  his  equal :  in  like  manner  as,  in  the  imperial  law,  "  Aur^ 
gusta  legibus  soluta  non  estJ^  (i) 

The  queen  bath  also  some  pecuniary  advantages,  which  form  her  a  distinct 
revenue:  as  in  the  first  place,  she  is  entitled  to  an  ancient  perquisite  called 
queen-gold,  aurum  reyincB,  which  is  a  royal  revenue,  belonging  to  every  queen 
consort  during  her  marriage  with  the  king,  and  due  from  every  person  who 
hath  made  a  voluntary  offering  or  fine  to  the  king,  amounting  to  ten  marks  or 
upwai'ds,  for  and  in  consideration  of  any  privileges,  grants,  licences,  pardons,  or 
*other  matter  of  royal  favour  conferred  upon  him  by  the  king:  and  it  r  ^coo/n  -i 
is  due  in  the  proportion  of  one  tenth  part  more,  over  and  above  the  entire   ^  J 

offering  or  fine  made  to  the  king ;  and  becomes  an  actual  debt  of  record  to  the 
queen's  majesty  by  the  mere  recording  of  the  fine,  {k)  (1)  As,  if  an  hundred 
marks  of  silver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  or  to  have 
a  fair,  market,  park,  chase,  or  free- warren:  there  the  queen  is  entitled  to  ten 
marks  in  silver,  or  (what  was  formerly  an  equivalent  denomination)  to  one  mark 
in  gold,  by  the  name  of  queen-gold,  or  aurum  regincB.  (J)  But  no  such  payment 
is  due  for  any  aids  or  subsidies  granted  to  the  king  in  parliament  or  convoca- 
tion; nor  for  fines  imposed  by  courts  on  offenders,  against  their  will;  nor  for 
voluntary  presents  to  the  king,  without  any  consideration  moving  from  him  to 
the  subject;  nor  for  any  sale  or  contract  whereby  the  present  revenues  or  posses- 
sions of  the  crown  are  granted  away  or  diminished,  (m) 

The  original  revenue  of  our  ancient  queens,  before  and  soon  after  the  con- 
quest, seems  to  have  consisted  in  certain  reservations  or  rents  out  of  the  demesne 
lands  of  the  crown,  which  were  expressly  appropriated  to  her  majesty,  distinct 
from  the  king.    It  is  frequent,  in  domesday  book,  after  specifying  the  rent 

ib)  4  Rep.  23. 

ie)  Seld.  Jan.  Angl.  I.  42.  The  instance  meant,  loo.  citat.  is  where  -fflthelswith,  wife  to  Buri?hred,  kina 
of  the  \'ercian8,  i^Tinteil  a  patent  to  Cuthwale.  (d)  Cod.  5, 16.  28.  (e)  Seld.  tit.  hon.  I,  6.  7. 

(/)  Finch.  L.  86.    Co.  Utt.  13S.  {g)  Co.  LItt.  ISa.  (A)  Finch.  L.  186.  (»)  Ff.  I.  3,  81. 

(*)  Pryn.  Awr.  rtg.  2.  (J)  12  Rep.  21.    4  Inst.  358.  (m)  Ibid.    Pryn.  6.    Madox,  Hist.  Exch.  242. 

(1)  [Lord  Littleton  enters  at  some  length  into  this  snhject  of  fines  to  the  king  as  one  con- 
siderable soaroe  of  tiie  royal  revenue  in  the  early  periods  of  our  Anglo-Norman  history,  and 
cites  from  Madoz  a  vast  number  of  instances,  some  indeed  Indiorons,  but  idi  scandidons  and 
tTiamiical,  in  which  fines  were  paid.    Henry  II,  book  2.] 
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due  to  the  crown,  to  add  likewise  the  quantity  of  gold  or  other  renders  reserved 
to  the  q'leen.  (n)  These  were  frequently  appropriated  to  particular  purposes ; 
to  buy  wool  for  her  majesty's  use,  \o)  to  purchase  oil  for  her  lamps,  (p)  or  to  fur- 
nish her  attire  from  head  to  foot,  {q)  which  was  frequently  very  costly,  as  one 
r  *221 1  ^^^^^^  Tohe,  in  the  fifth  year  of  Henry  II,  *stood  the  city  of  London  in 
^  J   upwards  of  fourscore  pounds,  (r)     A  practice  somewhat  similar  to  that 

of  the  eastern  countries,  where  whole  cities  and  provinces  were  specifically 
assiffned  to  purchase  particular  parts  of  the  queen's  apparel,  (s)  And,  for  a 
further  addition  to  her  income,  this  duty  of  queen-gold  is  supposed  to  have 
been  ori^nally  granted;  those  matters  of  grace  and  favour,  out  of  which  it 
arose,  being  frequently  obtained  from  the  crown  by  the  powerful  intercession  of 
the  queen.  There  are  traces  of  its  payment,  though  obscure  ones,  in  the  book  ol 
domesday,  and  in  the  great  pipe-roll  of  Henry  the  First,  (t)  In  the  reign  of 
Henry  the  Second  the  manner  of  collecting  it  appears  to  have  been  well  under- 
stood, and  forms  a  distinct  head  in  the  ancient  dialogue  of  the  exchequer,  (w) 
written  in  the  time  of  that  prince,  and  usually  attributed  to  Gervase  of  Tilbury. 
From  that  time  downwards  it  was  regularly  claimed  and  enjoyed  by  all  the  queen 
consorts  of  England  till  the  death  of  Henry  VIII ;  though,  after  the  accession 
of  the  Tudor  fan[iily,  the  collecting  of  it  seems  to  have  been  much  neglected : 
and  there  being  no  queen  consort  afterwards  till  the  accession  of  James  I,  a 
period  of  near  sixty  years,  its  very  nature  and  quantity  became  then  a  matter  of 
doubt;  and,  being  referred  by  the  kin^  to  the  cnief  justices  and  chief  baron,  their 
report  of  it  was  so  very  unfavorable,  (v)  that  his  consort  Queen  Anne  (though  she 
claimed  it)  yet  never  thought  proper  to  exact  it.  In  1635, 11  Car.  I,  a  time 
fertile  of  expedients  for  raising  money  upon  dormant  precedents  in  our  old 
records  (of  which  ship-money  was  a  fatal  instance,)  the  king,  at  the  petition  of 
his  queen,  Henrietta  Maria,  "issued  out  his  writ  (w)  for  levying  it ;  but  after- 
wards purchased  it  of  his  consort  at  the  price  of  ten  thousand  pounds;  finding 
it,  perhaps,  too  trifling  and  troublesome  to  levy.  And  when  afterwards,  at  the 
r  *222  1  restoration,  by  *the  abolition  of  the  military  tenures,  and  the  fines  that 
'•  J   were  consequent  upon  them,  the  little  that   legally  remained  of  this 

revenue  was  reduced  to  almost  nothing  at  all,  in  vain  did  Mr.  Prynne,  by  a 
treatise  which  does  honour  to  his  abilities  as  a  painful  and  judicious  antiquary, 
endeavour  to  excite  Queen  Catharine  to  revive  this  antiquated  claim. 

Another  ancient  perquisite  belonging  to  the  queen  consort,  mentioned  by  all 
our  old  writers,  {x)  and,  therefore  only,  worthy  notice,  is  this :  that,  on  the  taking 
of  a  whale  on  the  coast,  which  is  a  royal  fish,  it  shall  be  divided  between  the  king 
and  queen;  the  head  only  being  the  king's  property,  and  the  tail  of  it  the 
queen's,  "Z>e  sturgoine  observettir,  quod  rex  ilUim  habehit  integrum:  de  balena 
veto  sufficit,  si  rex  habeat  caput,  et  regina  caudamP  The  reason  of  this  whim- 
sical division,  assigned  by  our  ancient  records,  (y)  was,  to  furnish  the  queen's 
wardrobe  with  whalebone.  (2) 

But  farther,  though  the  queen  is  in  all  respects  a  subject,  yet,  in  point  of  the 
security  of  her  life  and  person,  she  is  put  on  the  same  footing  with  the  king.  It 
is  equally  treason  (by  the  statute  25  Edw.  Ill,)  to  compass  or  imagine  the  death 


(n)  Bede/ordscire  Maner.  Lestone  redd,  per  annum  xxii  lib.  d-c. ;  ad  optit  regince  ii  uciai  auri.Sertford- 
scire.  In  Lene,  ^c,  conmtetud.  ut  prtepoHtys  manerii  venienie  domina  ma  (rtgina)  in  maner,  prastentaret « 
xriti  oras  denar.  utesset  ipsa  lato  animo.     Pn  ii.  Ap^tcnd.  to  Aur.  Reg.  2,  3. 

(o)  Cmiaa  eondvfuindi  Uinam  reginm.     Doincsrt.  ibtd. 

(p)  Civitas  Lundon.    Pro  oleo  ad  lampnd.  regina.    (Mag.  rot.  pip.  temp.  Hen.  TTy  ibid  ) 

(q)  Vicecomes  lierkescire.  xri  I.  pro  camm  regina;.  (Maa.  rot.  pip.  lu.— 22  Ben.  II,  ibid.)  Civikts  Lund 
cordubanario  regina  xx  ».    (Mn§.  rot.  2  Hen.  II.    M;idox.  Ilist.  Kxcn.  4 19  J 

(r)  Pro  roba  ad  opus  regin<e,  quater  xx  L  et  ri  s  viii  d.    (Mag.  rot.  5  Hen.  II,  ibid,  250  J 

(s)  Solere  aiuni  barbaros  reges  Persiarum  ac  Sgrorum—uxoribus  civitates  attribuere,  hoe  modo  t  hcee  civi- 
tas mulieri  redimiculum  prabeat.  Jure  in  collum,  hotc  in  crines,  ife.    (Cio.  in  Verrem.  lib.  3.  cap.  83 J 

CtJ  ^See  Madox,  Discepttd.  EpUtolar.  74.    Pryn.  Aur.  lieg.  Append.  5.    (uj  Lib.  2,  c.  26. 

CvJ  Mr.  Prviinc,  with  aome  appearance  of  reason,  insinuates  that  their  researches  were  very  superflclal. 
(Aur.  Reg.  126.; 

(wj  19  Rym.  Feed.  721.  (xj  Bracton,  1.  8,  c.  8.    Britten,  c  17.    Flet  1. 1,  c.  40  et  46. 

(VJ  Pryn*  -^w-  -S^- 127. 

(2)  [The  reason  is  more  whimsical  than  the  diyision,  for  the  whalebone  lies  entirely  in  the 
head.] 
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of  our  lady  the  king's  companion,  as  of  the  king  himself:  and  to  violate,  or 
defile  the  queen  consort,  amounts  to  the  same  high  crime ;  as  well  in  the  per- 
son committing  the  fact,  as  in  the  queen  herself,  if  consenting.  A  law  of  Henry 
the  Eighth  (z)  made  it  treason  also  for  any  woman,  who  was  not  a  virgin,  to 
marry  the  king  without  informing  him  thereof:  but  this  law  was  soon  aftei 
repealed,  (3)  it  trespassing  too  strongly  as  well  on  natural  justice  as  female 
modesty.  If,  however,  the  queen  be  accused  of  any  species  of  treason,  she  shall, 
(whether  consort  or  dowager)  be  tried  by  the  peers  of  parliament,  as  Queen  Ann 
Boleyn  was  in  28  Hen.  VIII. 

Tne  husband  of  a  queen  regnant,  as  Prince  George  of  Denmark  was  to  Queen 
Anne,  is  her  subject:  and  may  be  guilty  of  high  treason  against  Ker:  but,  in 
the  instance  of  conjugal  infidelity,  he  is  not  subjected  U)  the  same  penal 
♦restrictions,  for  which  the  reason  seems  to  be  that,  if  a  queen  consort  r  ^^nao  n 
is  unfaithful  to  the  royal  bed,  this  may  debase  or  bastardize  the  heirs  to  L  -' 
the  crown ;  but  no  such  danger  can  be  consequent  on  the  infidelity  of  the  hus- 
band to  a  queen  regnant 

A  queen  dowager  is  the  widow  of  the  king,  and,  as  such,  enjoys  most  of  the 
privileges  belonging  to  her  as  queen  consort  But  it  is  not  high  treason  to  con- 
spire her  death,  or  to  violate  her  chastity,  for  the  same  reason  as  was  before 
alleged,  because  the  succession  to  the  crown  is  not  thereby  endangered.  Yet 
still,  jt?ro  dignitate  regally  no  man  can  marry  a  queen  dowager  without  special 
licence  from  the  king,  on  pain  of  forfeiting  his  lands  and  goods.  This,  Sir  Ed- 
ward Coke  (a)  tells  us,  was  enacted  in  parliament  in  6  Hen.  VI,  though  the 
statute  be  not  in  print.  But  she,  though  an  alien  bom,  shall  still  be  entitled  to 
dower  after  the  king's  demise,  which  no  other  alien  is.  {h)  A  queen  dowager, 
when  married  again  to  a  subject,  doth  not  lose  her  regal  dignity,  as  peeresses 
dowager  do  their  peerage  when  they  marry  commoners.  For  Catherine,  queen 
dowager  of  Henry  V,  though  she  married  a  private  gentleman,  Owen  ap  Mere- 
dith ap  Theodore,  commonly  called  Owen  Tudor,  yet,  by  the  name  of  Catherine, 
queen  of  England,  maintained  an  action  against  the  bishop  of  Carlisle.  (4)  And 
so,  the  queen  dowager  of  Navarre,  marrying  with  Edmond  earl  of  I^ancaster, 
brother  to  King  Edward  the  First,  maintained  an  action  of  dower  (after  the 
death  of  her  second  husband)  by  the  name  of  queen  of  Navarre,  (c) 

The  prince  of  Wales,  or  heir-apparent  to  the  crown,  and  also  his  royal  con- 
sort, and  the  princess  royal,  or  eldest  daughter  of  the  king,  are  likewise  peculiarly 
regarded  by  the  laws.  For,  by  statute  25  Edw.  Ill,  to  compass  or  conspire  the 
death  of  the  former,  or  to  violate  the  chastity  of  either  of  the  latter,  are  as  much 
high  treason  as  to  conspire  the  death  of  the  king,  or  violate  the  chastity  of  the 
queen.  And  this  upon  the  same  reason  as  was  before  given :  because  tlie  prince 
of  Wales  is  next  in  succession  to  the  crown,  and  to  violate  his  wife  might  ta,int 
the  blood  royal  with  bastardy :  and  the  eldest  daughter  of  the  king  is  also  alone 
inheritable  to  the  *crown,  on  failure  of  issue  male,  and  therefore  more  r*2241 
respected  by  the  laws  than  any  of  her  younger  sisters,  insomuch  that    ^  -1 

upon  this,  united  with  other  (feudal)  pnnciples,  while  our  military  tenures  were 
in  force,  the  king  might  levy  an  aid  for  marrying  his  eldest  daughter,  and  her 
only.     The  heir-apparent  to  the  crown  is  usually  made  prince  of  Wales,  (5)  and 

(«)  Stat  88  Hen.  VIII,  o.  81.     (a)  2  Inst  18.    See  Riley's  Flao.  Pftrl.  672.    (6)  Co.  Litt.  31.  b.     (c)  2  Inst.  50. 

(3)  [This  was  a  clause  in  the  act,  which  attainted  Oneen  Catharine  Howard,  and  her  accom- 
plices, for  her  incontinence ;  but  it  was  not  repealed  till  the  1  Edw.  VI,  c.  12,  which  abrogated 
all  treasons  created  since  the  memorable  statute  in  the  25  Edw.  III.] 

(4)  [The  foregoing  proposition  is  not  really  illustrated  by  the  case  of  Catherine,  inasmuch  as 
her  marriage  witti  Tudor  was  carefully  concealed,  and  not  discovered  till  after  her  burial,  when 
it  produced  great  public  excitement  and  uproar,  as  she  left  four  children.  It  is  needless  to  remind 
the  reader  that  Tudor  proved  the  ancestor  of  a  new  dynasty  of  British  sovereigns.] 

(5)  [This  creation  has  not  been  confined  to  the  heir- apparent,  for  both  Queen  Maiy  and 
Queen  Elizabeth  were  created  by  their  father,  Henry  VIII,  princesses  of  Wales,  each  of  them 
at  the  time  (die  latter  after  the  illegitimation  of  Mary)  being  heir  presumptive  to  the  crown.  4 
Bume,  113. 

fidward  II  was  the  first  prince  of  "Wales.    VThen  his  father  had  subdued  the  kingdom  of 
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earl  of  Chester,  by  special  creation,  and  investiture :  but,  being  the  king's  eldest 
son,  he  is  by  inheritance  duke  of  Cornwall,  without  any  new  creation.  (6) 

The  rest  of  the  royal  family  may  be  considered  in  two  different  lights,  accord- 
ing to  the  different  senses  in  which  the  term  royal  family  is  used.  The  larger 
sense  includes  all  those  who  are  by  any  possibility  inheritable  to  the  crown. 
Such,  before  the  revolution,  were  all  the  descendants  of  William  the  Conqueror, 
who  had  branched  into  an  amazing  extent,  by  intermarriages  with  the  ancient 
nobility.  Since  the  revolution  and  act  of  settlement,  it  means  the  protestant 
issue  of  the  Princess  Sophia ;  now  comparatively  few  in  number,  but  which,  in  pro- 
cess of  time,  may  possibly  be  as  largely  diffused.  The  more  confined  sense  includes 
only  those,  who  are  within  a  certain  degree  of  propinquity  to  the  reigning  prince, 
and  to  whom,  therefore,  the  law  pays  an  extraordmary  regard  and  respect ;  but, 
after  that  degree  is  past,  they  fall  into  the  rank  of  ordinary  subjects,  and  are  sel- 
dom considered  any  farther,  unless  called  to  the  succession  upon  failure  of  the 
nearer  lines.  For,  though  collateral  consanguini<fy  is  regarded  indefinitely,  with 
respect  to  inheritance  or  succession,  yet  it  is  and  can  only  be  regarded  within 
some  certain  limits,  in  any  other  respect,  by  the  natural  constitution  of  things 
and  the  dictates  of  positive  law.  {e) 

The  younger  sons  and  daughters  of  the  king,  and  other  branches  of  the 
royal  family,  who  are  not  in  the  immediate  line  of  succession,  were  therefore 
little  farther  regarded  by  the  ancient  law,  than  to  give  them,  to  a  certain  degree, 
precedence  before  all  peers  and  public  oflBcers,  as  well  ecclesiastical  as  temporal, 
r  ^225 1  '^^^^  ^s  ^one  by  the  statute  31  Hen.  VIII,  c.  10,  *which  enacts  that  no 
L  J    person,  except  the  king's  children,  shall  presume  to  sit  or  have  place  at 

the  side  of  the  cloth  of  estate  in  the  parliament  chamber ;  and  that  certain  great 
ofScers  therein  named  shall  have  precedence  above  all  dukes,  except  only  such 
as  shall  happen  to  be  the  king's  son,  brother,  uncle,  nephew,  (which  Sir  Edward 
Coke  (/)  explains  to  signify  grandson  or  nepos),  or  brother's  or  sister's  son. 
Therefore,  after  these  degrees  are  past,  peers  or  others  of  the  blood  royal  are 
entitled  to  no  place  or  precedence  except  what  belongs  to  them  by  their  personal 
rank  or  dignity :  which  made  Sir  Edward  Walker  complain,  {g)  that  by  the  hasty 
creation  of  Prince  Rupert  to  be  duke  of  Cumberland,  and  of  the  earl  of  Lenox 
to  be  duke  of  that  name,  previous  to  the  creation  of  King  Charles'  second  son, 
James,  to  be  duke  of  York,  it  might  happen  that  their  grandsons  would  have 
precedence  of  the  grandsons  of  the  duke  of  York. 

Indeed  under  the  description  of  the  king's  children  his  grandsons  are  held  to 
be  included,  without  having  recourse  to  Sir  Edward  Coke's  interpretation  of 
nephew  J  and  therefore  when  his  late  majesty  King  George  II  created  his  grand- 
son Edward,  the  second  son  of  Frederick,  prince  of  Wales,  deceased,  duke  of 
York,  and  referred  it  to  the  house  of  lords  to  settle  his  place  and  precedence, 

(d)  8  Rep.  1.    Sold.  Tit.  of  Hon.  2,  5. 

(6)  See  e»8aif  on  CoUateral  ConaanguinUy^  In  Law  Tracts,  4to:  Oxon.  1771.  (/)  4  Inst.  8G2.  {g)  Tracts,  p.  8D1. 

Wales,  he  promised  the  people  of  that  country,  upon  condition  of  their  submission,  to  give  them  a 
prince  who  had  been  bom  among  them,  and  who  could  speak  no  other  language. 

Upon  their  acauiescence  with  this  deceitful  offer,  he  conferred  the  principah'ty  of  Wales  upon 
his  second  son,  Ldward,  then  an  infant  Edward,  by  the  de^th  of  his  eldest  brother,  Alfonso, 
became  heir  to  the  crown,  and  from  that  time,  this  honor  has  been  appropriated  only  to  the  eldest 
sons  or  eldest  daughters  of  the  kings  of  England.    2  Hume,  243.1 

(6)  [The  king's  eldest  living  son  and  heir  apparent  takes,  under  the  grant  ann.  11  E.  Ill,  the 
dukedom  of  Cornwall,  and  retains  it  during  the  king,  his  father's  life :  on  the  accession  of  such 
duke  to  the  crown,  the  duch^  vests  in  the  king's  eldest  son  living,  and  heir-apparent.  But,  if 
there  be  no  eldest  son  and  heir-apparent,  the  dukedom  remains  with  the  king,  me  heir-presump- 
tive in  no  case  being  entitled  to  the  dukedom.  See  1  Ves.  294 ;  Collin's  Bar.  148.  The  rule  may 
be  shortly  stated :  until  a  prince  be  bom,  the  king  is  seized ;  but  when  bom,  the  prince  becomes 
seized  in  fee  of  the  possessions ;  and,  except  as  to  presentations  to  benefices,  leases  generally 
made  by  the  king  are  voidable  by  scire  facias,  sued  at  the  instance  of  the  prince.  See  Com.  Dig, 
tit.  Koy,  Geo.  V.  Id.  280,  281 ;  Ca.  Ch.  215.  But,  as  to  what  leases  or  grants  made  by  the  king 
shall  be  good,  see  stat.  33  Geo.  II,  c.  10.  If  the  eldest  son  die,  and  leave  a  son,  such  son  would 
not  take ;  but  the  duchv  reverts  to  the  crown.  And  there  is  no  minority  with  reference  to  the 
posaessions  of  a  duke  of  ComwalL 
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they  certified  (A)  that  he  ought  to  have  place  next  to  the  late  duke  of  Cumber- 
land, the  then  King's  youngest  son  ;  and  that  he  might  have  a  seat  on  the  left 
hand  of  the  cloth  or  estate.  But  when,  on  the  accession  of  his  present 
majesty,  those  royal  personages  ceased  to  take  place  as  the  children^  and  ranked 
only  as  the  brother  and  uncUy  of  the  kinff ;  they  also  left  their  seats  on  the  side 
of  the  cloth  of  estate;  so  that  when  the  duke  of  Gloucester,  his  majesty's 
second  brother,  took  his  seat  in  the  house  of  peers,  {%)  he  was  placed  on  the 
upper  end  of  the  earl's  bench  (on  which  the  dukes  usually  sit)  next  to  his 
royal  highness  the  duke  of  York.  And  in  1718,  upon  a  (question  referred  to  all 
the  judges  by  King  George  I,  it  was  resolved,  by  the  opinion  of  ten  against  the 
other  two,  that  the  education  and  care  of  all  the  king's  grandchildren  while 
minors  did  belong  of  right  to  his  majesty,  as  king  of  this  realm,  even  during 
their  father's  life,  {k)  But  they  all  agreed,  that  tne  care  and  'approbation  of 
their  marriages,  when  grown  up,  belonged  to  the  king  their  grandfather.  (7) 
And  the  judges  have  more  recently  concurred  in  opinion,  {I)  that  this  care  ana 
approbation  extend  also  to  tlie  presumptive  heir  of  the  crown  ;  though  to  what 
other  branches  of  the  royal  family  the  same  did  extend,  they  did  not  find  pre- 
cisely determined.  The  most  frequent  instances  of  the  crown's  interposition 
go  no  *farther  than  nephews  and  nieces ;  (m)  but  examples  are  not  r  ^gofi  i 
wanting  of  its  reaching  to  more  distant  collaterals,  {n)    And  the  stat-   L  J 

ute  6  Hen.  VI,  before  mentioned,  which  prohibits  the  marriage  of  a  queen 
dnvager  without  the  consent  of  the  king,  assigns  this  reason  for  it:  (8) 
"  because  the  disparagement  of  the  queen  shall  give  greater  comfort  and  example 
to  other  ladies  of  estate,  who  are  of  the  blood-royal,  more  lightly  to  disparage 
themselves."  {o)  Therefore  by  the  statute  28  Hen.  VIII,  c.  18,  (repealed,  among 
other  statutes  of  treasons,  by  1  Edw.  VI,  c.  12,)  it  was  made  hign  treason,  for 
any  man  to  contract  marriage  with  the  king's  children,  or  reputed  children,  his 
sisters  or  aunts  ex  parte  paterna,  or  the  children  of  his  brethren  or  sisters ; 
being  exactly  the  same  degrees  to  which  precedence  is  allowed  by  the  statute  31 
Hen.  VIII,  before  mentioned.  And  now,  by  statute  12  Geo.  Ill,  c.  11,  no 
descendant  of  the  body  of  King  George  II,  (other  than  the  issue  of  princesses 
married  into  foreign  families)  is  capable  of  contracting  matrimony,  without  the 
previous  consent  of  the  king  signified  under  the  ^eat  seal ;  and  any  marriage 
contracted  without  such  consent  is  void.  Provided,  that  such  of  the  said 
descendants  as  are  above  the  age  of  twenty-five  may,  after  a  twelvemonth's 
notice  given  to  the  king's  privy  council,  contract  and  solemnize  marriage  with- 
out the  consent  of  the  crown ;  unless  both  houses  of  parliament  shall,  before 
the  expiration  of  the  said  year,  expressly  declare  their  disapprobation  of  such 
intended  marriage.  And  all  persons  solemnizing,  assisting,  or  being  present  at, 
any  such  prohibited  marriage,  shall  incur  the  penalties  of  the  statute  of 
prcemunirer  (9) 

(Jk)  I»rd«'  Jonrn.  24  Apr.  1760.  (0  Lords'  Jonm.  10  Jan.  1765. 

(*)  Porlesc.  Al.  401—440.  (?)  LDrMs*  Jonrn.  28  Feb.  1772. 

(m)  R(»e  (besides  the  instances  cited  in  Fortescue  Aland)  for  brothfirs  and  sisters ;  under  king  Edward  ITL 
4  Hym.  302,  403.  411. 601,  SOS,  512,  54»,  6S3— under  Henry  V.  9  Rym.  710.  71 1.  741-nnder  Eilward  IV.  11  Ryra. 
661,  M\  590, 801— under  Henry  Vni.  13  Rym.  249,  423— under  Edward  V[.  7  St.  Tr.  8,  8.  For  nep?iews  and 
nieces ;  under  Henrv  III.  1  Rym.  852— under  Edward  1.  2  Ryra.  489— under  Edward  III.  6  Rvra.  561— under 
Richard  II.    7  Rym'.  264— umfer  Richard  III.    12  Rym.  232,  244— under  Honry  VIII.    12  RynK  26.  :U. 

(n)  To  great  nieces ;  under  Edward  II.  6  Rym.  575.  6U.  To/trst  cousins  ;  un«ler-Edward  II.  6  Ryra.  177. 
To  second  and  third  cousins ;  under  Edward  III.  5  Rym.  729— under  Richard  II.  7  Rvm.  225— under  Henry 
VI.  10  Rym.  322— under  Henrv  VII.  12  Rym.  529— under  qneen  Elizabeth,  Camd.  Xnn.  A.  D.  15(52.  To 
fourth  cousins ;  under  Henry  Vll.  12  Rym.  829.  To  the  blood-royal  in  general;  under  Richard  U.  7  Rym. 
787.  (o)  JftU.  Plac.  Pari.  672. 

(7)  A  fUU  report  of  tl^e  arguments  of  the  jndgea  may  be  seen  iu  State  Trials,  vol.  xi.  295. 

(8)  [The  occasion  of  this  statute  was  the  marriage  of  Catharine;  mother  to  Henry  YI,  with 
Owen  Tudor,  a  private  gentleman.    See  p.  223.1 

(9)  In  1793  tne  Duke  of  Sussex  was  married  while  in  Rome  to  the  Lady  Augusta  Murray, 
without  the  consent  of  the  crown ;  and  on  his  return  to  England  caused  the  mamage  to  be 
celebrated  anew.  Some  (question  was  made  whether  the  marriage  ac^t  could  have  auy  force 
l)eyoDd  the  British  domimons,  and  the  king  directed  a  suit  for  the  nullity  of  the  marriage  to 
be  mstituted.  This  was  done  accordingly,  and  the  court  of  arches  declared  the  marriage 
absolutely  null  and  void.    Heseltine  v.  Lady  Murray,  2  Add.  400.    This,  however,  did  not  put 
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OHAPTEB  V. 
OF  THE  COUNCILS  BELONGING  TO  THE  KING. 

The  third  point  of  view,  in  which  we  are  to  consider  the  king,  is  with  regard 
to  his  councils.  For,  in  order  to  assist  him  in  the  discharge  of  his  duties,  the 
maintenance  of  his  dignity,  and  the  exertion  of  his  prerogative,  the  law  hath 
assigned  him  a  diversity  of  councils  to  advise  with. 

1.  The  first  of  these  is  the  high  court  of  parliameAt,  whereof  we  have  already 
treated  at  large. 

2.  Secondly,  the  peers  of  the  realm  are  hy  their  hirth  hereditary  counsellors 
of  the  crown,  and  may  be  called  together  by  the  king  to  impart  their  advice  in 
all  matters  oif  importance  to  the  realm,  either  in  time  of  parliament,  or,  which 
hath  been  their  principal  use,  when  there  is  no  parliament  in  being,  {a)  Ac- 
cordingly Bracton,  {b)  speaking  of  the  nobility  of  his  time,  says  Siey  might 
probably  be  called  "  consules,  a  consulendo  ;  reais  enivi  tales  sibi  associant  ad 
cansulendum.^*  And  in  our  law  books  (c)  it  is  laid  down  that  peers  are  created 
for  two  reasons:  1,  ad  consulendum;  2,  ad  defendcndum  regent:  on  which  account 
the  law  gives  them  certain  great  and  high  privileges ;  such  as  freedom  from 
arrests,  &c.,  even  when  no  parliament  is  .sitting;  because  it  intends,  that  they 
are  always  assisting  the  king  with  their  counsel  for  the  commonwealth,  or  keeping 
the  realm  in  safety  by  their  prowess  and  valour. 

r  «228 1  *Instances  of  conventions  of  the  peers,  to  advise  the  king,  have  been 
"-  J   in  former  times  very  frequent,  though  now  fallen  into  disuse  by  reason 

of  the  more  regular  meetings  of  parliament.  Sir  Edward  Coke  (d)  gives  us  an 
extract  of  a  record,  5  Hen.  IV,  concerning  an  exchange  of  lands  between  the 
king  and  the  earl  of  Northumberland,  wherein  the  value  of  each  was  agreed  to 
be' settled  by  advice  of  parliament,  (if  any  should  be  called  before  the  feast  of 
Saint  Lucia),  or  otherwise  by  advice  of  the  grand  council  of  peers,  which  the 
king  promises  to  assemble  before  the  said  feast,  in  case  no  parliament  shall  be 
called.  Many  other  instances  of  this  kind  of  meeting  are  to  be  found  under  oui 
ancient  kings ;  though  the  formal  method  of  convoking  them  had  been  so  long 
left  off,  that  when  King  Charles  I,  in  1640,  issued  out  writs  under  the  great  seal 
to  call  a  great  council  of  all  the  peers  of  England  to  meet  and  attend  his  majesty 
at  York,  previous  to  the  meeting  of  the  long  parliament,  the  earl  of  Clarendon  {e) 
mentions  it  as  a  new  invention,  not  before  heard  of;  that  is,  as  he  explains 
himself,  so  old  that  it  had  not  been  practiced  in  some  hundreds  of  years.  But, 
though  there  had  not  so  long  before  been  an  instance,  nor  has  there  been  any 
since,  of  assembling  them  in  so  solemn  a  manner,  yet  in  cases  of  emergency  our 
princes  have  at  several  times  thought  proper  to  call  for  and  consult  as  many  of 

\a)  Co.  Lltt  no.  (b)  L.  1,  0.  8.  (o)  7  Bep.  84,  9  Bep.  49, 18  Bep.  96.  (d)  1  Inst  110. 

{«)  Hist  b.  2. 


the  qnestion  at  rest,  and  in  1843,  on  the  death  of  the  duke  of  Snssex,  Sir  Anffnstas  IVEste.  the 
Bon  of  his  royal  highness  by  this  marriage,  claimed  the  dukedom  and  other  honors  or  his 
father.  There  was  no  objection  to  the  marriage  in  point  of  form ;  it  having  been  celebrated 
according  to  the  rites  of  the  church  of  England,  by  a  clergyman  of  the  establishment,  and  it 
would  unquestionably  have  been  |i;ood  but  for  the  prohibition  of  the  royal  marriage  act.  .The 
Judges  were  unanimously  of  opinion  that  the  prohibition  was  personal,  and  followed  the 
members  of  the  royal  family  wherever  they  might  go ;  and  the  house  of  lords  concurring  in 
this  opinion,  it  was  decided  that  Sir  Augustus  had  not  made  out  his  claim.  11  CI.  and 
Fin.  &5. 

A  later  statute  than  the  one  referred  to  in  the  text  3  and  4  Vic.  c.  52,  $  4,  forbids  a  mar- 
riage by  the  king  or  queen  when  under  al^gency,  and  before  arriving  at  the  age  of  eighteen 
years,  without  the  consent  in  writing  of  the  regent  and  the  two  houses  of  parliament ;  and 
makes  every  such  marriage  without  the  required  consent  void,  an4  the  per8<mB  concerned 
therein  guilfy  of  high  treason. 
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the  nobility  as  could  easily  be  got  together;  as  was  particnlarly  the  case  with 
King  James  the  Second,  after  the  landing  of  the  prince  of  Orange,  and  with 
the  prince  of  Orange  himself,  before  he  called  that  convention  parliament, 
which  afterwards  called  him  to  the  throne. 
Besides  this  general  meeting,  it  is  usually  looked  upon  to  be  the  right  of  each 

Particular  peer  of  the  realm  to  demand  an  audience  of  the  king,  and  to  lay 
efore  him,  with  decency  and  respect,  such  matters  as  he  shall  iudge  of  import- 
ance to  the  public  weal.  And  therefore,  in  the  reign  of  Edwara  II,  it  was 
made  an  article  of  impeachment  in  parliament  against  *the  two  Hugh  r  ^cooo  i 
Spencers,  father  and  son,  for  which  they  were  banished  the  kingdom,   ^  ■* 

"  that  they  by  their  evil  covin  would  not  suffer  the  great  men  of  the  realm  the 
king's  good  counsellors,  to  speak  with  the  king,  or  to  come  near  him,  but  only 
in  the  presence  and  hearing  of  the  said  Hugh  the  father  and  Hugh  the  son,  or 
one  of  them,  and  at  their  will,  and  according  to  such  things  as  pleased 
them."(/) 

3.  A  third  council  belonging  to  the  king  are,  according  to  Sir  Edward  Coke, 
( ^ )  his  judges  of  the  courts  of  law,  for  law  matters.  And  this  appears  frequently 
in  our  statutes,  particularly  14  Edw.  Ill,  c  5,  and  in  other  books  of  law.-  So 
that  when  the  king's  council  is  mentoned  generally,  it  must  be  defined,  particu- 
larized, and  understood,  secundum  auhjectam  materidm ;  and,  if  the  subject  be 
of  a  legal  nature,  then  by  the  king's  council  is  understood  his  council  for  mat- 
ters of  Taw,  namely  his  judges.  Therefore  when  by  stat.  16  Ric.  II,  c.  5,'  it  was 
made  a  high  offence  to  iinport  into  this  kingdom  any  papal  bulls,  or  other  pro- 
cesses from  Bome ;  and  it  was  enacted,  that  the  offenders  should  be  attached  b& 
their  bodies,  and  brought  before  the  king  and  his  council  to  answer  for  sucn 
offence ;  here,  by  the  expression  of  the  king's  council  were  understood  the  king's 
judges  of  his  courts  of  justice,  the  subject  matter  being  legal;  this  being  the 
general  way  of  interpreting  the  word  council,  (h)  (1) 

4.  But  the  principal  council  belonging  to  the  king  is  his  privy  council,  which 
is  generally  called,  by  way  of  eminence,  the  council.  And  this,  according  to 
Sir  Edward  Coke's  description  of  it,  (t^  is  a  noble,  honourable,  and  reverend 
assembly,  of  the  king  and  such  as  he  wills  to  be  of  his  privy  council,  in  the 
king's  court  or  palace.  The  king's  will  is  the  sole  constituent  of  a  privy  coun- 
cellor;  and  this  also  regulates  their  number,  which  of  ancient  time  was  twelve 
or  thereabouts.  Afterwards  it  increase^  to  so  large  a  number,  that  it  was  found 
inconvenient  for  secrecy  and  dispatch ;  and  *thererore  King  Charles  the  r  ^coqa  i 
Second  in  1679  limited  it  to  thirty ;  whereof  fifteen  were  to  be  the  princi-  L  J 
pal  officers  of  state,  and  those  to  be  counsellors,  virtute  officii  ;  and  the  other  fifteen 
were  composed  of  ten  lords  and  five  commoners  of  the  king's  choosing,  (k)  But 
since  that  time  the  number  has  been  much  augmented,-and  now  continues  in- 
definite, (2)    At  the  same  time,  also,  the  ancient  office  of  lord  president  of  the 

(/)  4  Inst  68.  iff)  I  InAt  110.  {h)  3  Inst  125.        (<)  4  Inst.  6S.        {k)  Temple's  Mem.  Part.  S. 

(1)  nil.  Jastioe  Ck)l6ridge  doubts  this  interpretation,  and  is  inclined  to  the  opinion  that  the 
tribiinal  referred  to  is  that  out  of  which  subsequently  grew  the  courts  of  chancery  and  star 
chamber.    And  see  HaUam,  Const.  Hist.  c.  1. 

(2)  In  modem  usage  the  following  officers  of  state  have  seats  in  the  Queen's  chief  council  or 
**  Cabinet  as  it  is  usually  caUed :  The  first  lord  of  the  treasury,  the  chancellor  of  the  exchequer, 
the  five  princiijal  secretaries  of  State,  the  first  lord  of  the  Admiralty,  and  the  lord  high  Goan- 
cellor.  6ut  it  is  also  customary  to  include  among  the  number  the  lord  President  of  the'Oouncil, 
and  the  lord  Priyy  Seal.  Several  other  ministerial  functionaries  usually  have  seats  in  the  cabinet ; 
never  less  than  three  and  rarely  so  many  as  seven  or  eight,  in  addition  to  those  above  mention- 
ed. The  selection  is  made  either  from  amongst  such  or  the  principal  officers  of  state  and  heads 
of  departments  having  seats  in  parliament,  whose  rank,  talenta,  political  reputation  and  weight 
would  be  likely  to  render  them  the  most  useful  auxiliaries,  or  fifom  those  whose  services  to  their 
party  while  in  opposition  may  have  given  them  the  strongest  claims  to  this  distinction.  Todd. 
Pari.  Gov.  VoL  2,  p.  153. 

Persons  may  be  called  to  the  ''  cabinet,''  however,  without  being  incumbents  of  any  office,  as 
was  the  case  of  the  earl  of  Carlisle  in  the  ministry  of  Earl  Grey.    All  the  members  are  not 
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council  was  revived  in  the  person  of  Anthony,  earl  of  Shaffcsbury;  an  officer 
that  by  the  statute  of  31  Hen.  VIII,  c.  10,  has  precedence  next  after  tlie  lord 
chancellor  and  lord  treasurer. 

Privy  counsellors  are  made  by  the  king's  nomination,  without  either  pat<-nt 
or  grant;  and,  on  taking  the  necessarv  oaths,  they  become  immediately  privy 
counsellors  during  the  life  of  the  king  that  chooses  them,  but  subject  to  removal 
at  his  discretion. 

As  to  the  quaUfimtions  of  members  to  sit  at  this  board:  any  natural  bom  sub- 
ject of  England  is  capable  of  being  a  member  of  the  privy  council,  taking  the 
proper  oaths  for  security  of  the  government,  and  the  test  for  security  of  the 
church.  ^3)  But,  in  order  to  prevent  any  persons  under  foreign  attachments 
from  insinuating  themselves  into  this  important  trust,  as  happened  in  the  reign 
of  King  William  in  many  instances,  it  is  enacted  by  the  act  of  settlement,  (l) 
that  no  person  born  out  of  the  dominions  of  the  crown  of  England,  unless  born 
of  English  parents,  even  though  naturalized  by  parliament,  shall  be  capable  of 
being  of  the  privy  council. 

The  duty  of  a  privv  counsellor  appears  from  the  oath  of  office,  {m)  which 
consists  of  seven  articles :  1.  To  advise  the  king  according  to  the  best  of  his 
cunning  and  discretion.  2.  To  advise  for  the  king's  honour  and  good  of  the 
public,  without  partiality  through  aflFection,  love,  meed,  doubt,  or  dread. 
3.  To  keep  the  king's  council  secret  4.  To  avoid  corruption.  5.  To  help  and 
r  ^,031  1  strengthen  the  execution  of  what  *8hall  be  there  resolved.  6.  To  with- 
"-  J   stand  all  persons  who  would  attempt  the  contrary.    And  lastly,  in 

general,  7.  To  observe,  keep,  and  do,  all  that  a  good  and  true  counsellor  ought 
to  do  to  his  sovereign  lord. 

The  power  of  the  privy  council  is  to  inquire  into  all  oifences  against  the  gov- 
ernment, and  to  commit  the  offenders  to  safe  custody,  in  order  to  take  their 
trial  in  some  of  the  courts  of  law.  But  their  jurisaiction  herein  is  only  to 
inquire,  and  not  to  punish ;  and  the  persons  committed  by  them  are  entitled 
to  their  habeas  corpus  by  statute  16  Car.  1,  c.  10,  as  much  as  if  committed  by  an 
ordinarv  justice  of  the  peace.  And  by  the  same  statute,  the  court  of  star  cham- 
ber, and  the  court  of  requests,  both  of  which  consisted  of  privy  counsellors, 
were  dissolved ;  audit  was  declared  illegal  for  them  to  take  cognizance  of  any 
matter  of  property  belonging  to  the  subjects  of  this  kingdom.  But  in  planta- 
tion or  admiralty  causes,  which  arise  oui  of  the  jurisdiction  of  this  kingdom; 
and  in  matters  of  lunacy  or  idiocy,  (n)  being  a  special  flower  of  the  prerogative; 
with  regard  to  these,  although  they  may  eventually  involve  questions  of  exten- 
sive property,  the  privy  council  continues  to  have  cognizance,  being  the  court 
of  appeal  in  such  cases,  or  rather  the  appeal  lies  to  the  king's  majesty  himself 
in  council.  (4)  Whenever  also  a  question  arises  between  two  provinces  in  America 

(2)  Stat.  13  and  18  WiU.  m,  o.  S.  (»)  4  Inst  M.  (n)  8  P.  Wma.  108. 


necessarily  called  to  eveiy  meeting,  bnt  only  those  are  summoned  whose  advice  and  assistance 
are  required  on  the  particular  occasion. 

In  practice  an  aaministration  is  formed  by  some  one  selected  by  the  queen  for  the  purpose, 
who  IS  called  the  prime  minister  or  premier,  and  who  will  fill  the  important  offices  of  state  with 
thoae  who  are  friendly  to  .his  policy.  The  premier  himself  usually  becomes  first  lord  of  the 
treasury,  but  sometimes  selects  some  other  position.  The  cabinet  must  contain  members  of  both 
houses  of  parliament.  Sometimes  a  judge  has  been  called  to  a  seat  in  the  cabinet,  as  in  the 
cases  of  Lord  Mansfield  and  Lord  Elleuborough ;  but  this  was  always  considered  objectionable 
on  constitutional  grounds;  the  theory  of  the  constitution  being  that  the  Judge  should  be  inde- 
pendent of  the  crown. 

(3)  The  oath  now  prescribed  is  tiio  veiy  simple  form  given  in  the  Promissory  Oaths  act  1868, 
31  and  32  Vic.  c.  72. 

(4)  This  judicial  tribunal  was  entirely  reorganized  under  stat  2  and  3  Will.  IT,  o.  92 ;  3  and  4 
WilL  lY,  c.  41 ,'  and  6  and  7  Yic.  c  38.  It  consists  now  of  the  president  of  the  council,  the 
lord  chancellor,  the  archbishops  of  Canterbury  and  York  the  lor^s  justices  of  the  court  of 
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or  elsewhere,  as  concerning  the  extent  of  their  charters  and  the  like,  the  king 
in  his  council  exercises  original  jurisdiction  therein,  upon  the  principles  oi 
feudal  sovereignty.  And  so  likewise  when  any  person  claims  an  island  or  a 
province,  in  the  nature  of  a  feudal  principality,  by  grant  from  tlie  king  or  his 
ancestors,  the  determination  of  that  right  belongs  to  his  majesty  in  council :  as 
was  the  case  of  the  earl  of  Derby  with  re^rd  1^  the  Isle  of  Man  in  the  reign 
of  Queen  Elizabeth  ;  and  the  earl  of  Cardigan  and  others,  as  representatives  of 
the  duke  of  Montague,  with  relation  to  the  island  of  St.  Vincent  in  1764  But 
from  all  the  dominions  of  the  crown,  excepting  Great  Britain  and  Ireland,  an 
appellate }\\n^Aici\oxi  *(in  the  last  resort)  is  vested  in  the  same  tribunal;  V  ^.^go  1 
which  usually  exercises  its  judicial  authority  in  a  committee  of  the   L  ^ 

whole  privy  council,  who  hear  the  allegations  and  proofs,  and  make  their  report 
to  iiis  majesty  in  council,  by  whom  the  judgment  is  finally  given. 

The  privileges  of  privy  counsellors,  as  such,  (abstracted  from  their  honorary 
precedence,)  (o)  consist  principally  in  the  security  which  the  law  has  given  them 
against  attempts  and  conspiracies  to  destroy  their  lives.  For,  by  statute  3  Hen. 
Vll,  c.  14,  if  any  of  the  king's  servants  of  his  household  conspire  or  imagine  to 
take  away  the  life  of  a  privy  counsellor,  it  is  felony,  though  nothing  be  done 
upon  it  The  reason  of  making  this  statute.  Sir  Edward  Coke  (p)  tells  us,  was 
because  such  a  conspiracy  was,  just  before  this  parliament,  made  by  some  of 
King  Henry  the  Seventh's  household  servants,  and  great  mischief  was  like  to 
have  ensued  thereupon.  This  extends  only  to  the  king's  menial  servants.  But 
the  statute  9  Ann.  c.  16,  goes  farther  and  enacts  that  any  person  that  shall  unlaw- 
fully attempt  to  kill,  or  shall  unlawfully  assault,  and  strike,  or  wound,  any  privy 
counsellor  in  the  execution  of  his  office,  shall  be  a  felon  without  benefit  ot 
clergy.  This  statute  was  made  upon  the  daring  attempt  of  the  Sieur  Guiscard, 
who  stabbed  Mr.  Harley,  afterwards  earl  of  Oxford,  witn  a  penknife,  when  under 
examination  for  high  crimes  in  a  committee  of  the  privy  council.  (5) 

The  dissolution  of  the  privy  council  depends  upon  the  king's  pleasure ;  and 
he  may,  whenever  he  thinks  proper,  discharge  any  particular  member,  or  the 
whole  of  it,  and  appoint  another.  By  the  common  law,  also,  it  was  dissolved 
ipso  facto  by  the  king's  demise,  as  deriving  all  its  authority  from  him.  But  now, 
to  prevent  the  inconveniences  of  having  no  council  in  being  at  the  accession  of 
a  new  prince,  it  is  enacted  by  statute  6  Ann.  c.  7,  that  the  privy  council  shall 
continue  for  six  months  after  the  demise  of  the  crown,  unless  sooner  determined 
by  the  successor.  (6) 

(o)  See  page  405.  (p)  8  Inst  88. 

appeals  in  chanceiy,  the  master  of  the  rolls,  the  vice  chancelloTS,  the  chief  Justices  of  the 
qneen's  bench  and  common  pleas,  and  chief  baron  of  the  exchequer,  the  judges  of  the  courts 
of  probate  and  admiralty,  two  members  who  have  been  judges  in  India  or  the  colonies,  all  privy 
councillors  who  have  held  any  of  the  other  offices  above  mentioned,  and  two  persons  appomted 
under  sign  manual.  It  is  called  the  judicial  committee  of  the  privy  council,  and  it  hears  appeals 
from  the  colonial  courts  and  India,  and  also  in  ecclesiastical  cases.  By  stat  6  and  7  Yic.  c.  38, 
appeals  and  other  matters  may  be  heard  before  three  members.  This  tribunal  also  hears  appli- 
cationH  for  the  extension  of  letters  patent,  or  other  matters  relating  thereto,  and  for  licenses  to 
republish  books  aft«r  the  death  of  their  authors. 

(f))  Both  these  statutes  are  repealed.    See  9  G-eo.  IT,  c.  31. 

(())  Under  the  government  of  the  United  States  the  heads  of  the  departments ,  consist  of  the 
secretaries  of  state,  of  the  treasury,  of  war,  of  the  navv,  of  the  intenor,  the  attorney-general 
and  the  postmaster- general.  The  constitution,  art.  2,  $  2,  empowers  the  president  to  require 
the  opinion  in  writing,  of  the  principal  officer  in  each  of  the  executive  departments,  upon  any 
subject  relating  to  the  duties  of  their  respective  offices.  "Washington  originated  the  practice 
of  consulting  all  the  heads  of  departments  on  important  measures,  and  by  later  presidents 
they  have  generally  been  convened  for  joint  consultation,  until  "  cabinet  meetings,"  to  deter- 
mine the  course  of  the  admini^^tration  on  all  questions  of  importance  are  expected  as  a  matter 
of  ijourse.  The  cabinet,  however,  as  a  body  of  councillors,  has  no  necessary  place  in  our  con- 
stitutional system,  and  each  president  wiU  accord  to  it  such  weight  and  influence  in  his 
administration  as  he  shall  see  fit.  The  president— not  the  cabinet— is  responsible  for  all  the 
measures  of  the  administration,  and  whatever  is  done  by  one  of  the  heads  of  departments  is 
considered  as  done  by  the  president  through  the  proper  executive  agent.  In  this  fact  oon- 
dstB  one  impkntiftnt  difference  between  the  executive  df  Great  Britain  and  of  the  United 
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CHAPTEB  VL 


OF  THE  KING'S  DUTIES. 


Z<' 


v.'' 


I  PROCEED  next  to  the  duties,  incumbent  on  the  king  by  onr  constitntion ;  m 
consideration  of  which  duties  his  dimity  and  prerogative  are  established  by  the 
laws  of  the  land:  (1)  it  being  a  maxim  m  the  law,  that  protection  and  subjec- 
tion are  reciprocal,  (a)  And  these  reciprocal  duties  are  what,  I  apprehend,  were 
meant  by  the  convention  in  1688,  when  they  declared  that  King  James  had 
broken  the  original  contract  between  king  and  people.  But,  however,  as  the 
terms  of  that  ori^nal  contract  were  in  some  measure  disputed,  being  alleged  to 
exist  principally  in  theory,  and  to  be  only  deducible  by  reason  and  the  rules  of 
natural  law ;  in  which  deduction  different  understandings  might  very  consider- 
ably differ :  it  was,  after  the  revolution,  judged  proper  to  declare  these  duties 
expressly,  and  to  reduce  that  contract  to  a  plain  certainty.  So  that,  whatever 
doubts  might  be  formerly  raised  by  weak  and  scrupulous  minds  about  the  exist- 
ence of  such  an  original  contract,  they  must  now  entirely  cease ;  especially  with 
P~^  jard  to  every  prince  who  hath  reigned  since  the  year  1688. 
rhe  ^ncipal  duty  of  the  king  is,  to  govern  his  people  according  to  law. 
?c  fegiBus  infinita  aut  libera  potestas,  was  the  constitution  of  our  German 
cestors  on  the  continent,  {b)    And  this  is  not  only  consonant  to  the  princi- 


(aj  7  Rep.  5. 


fbj  Tac.  de  Mor.  Cferm.  e.  7. 


States ;  the  acts  of  the  former  beins  considered  those  of  his  advisers,  who  alone  are  restpontn- 
ble  therefor,  while  the  acts  of  the  advisers  of  the  American  executive  are  considered  as  directed 
and  controlled  by  him.  Another  important  difference  in  the  cabinets  is,  that  in  the  United 
States  there  is  nb  " premier ; ''  no  leadmg  member  of  the  adminintration  who  selects  the  others; 
and  though  the  position  of  secretaiy  of  state  is  generally  considered  the  leading  one,  yet  this 
is  not  alwavs  true  in  fact,  and  the  incumbent  has  not,  in  the  cabinet,  a  recognized  superiority 
over  the  others.  A  third  difference  is,  that  the  members  of  the  American  cabinet  cannot  have 
seats  in  the  legislature.  Const,  of  U.  S.  art.  1,  $  6.  A  fourth  and  more  important  difference  is, 
that  there  is  no  constitutionfid  principle  in  the  American  system  which  requires  the  cabinet  to 
be  in  accord  with  the  congress  or  with  either  house  thereof.  The  president  selects  for  beads 
of  the  departments  persons  who  concur  in  his  own  views,  and  he  is  not  expected  to  change  his 
advisers  because  the  opposition  is  in  the  ascendancy  in  congress.  It  has  n^quently  happened 
in  our  history  that  the  president's  friends,  in  one  or  both  nouses  of  congress,  have  been  in  a 
minority  for  a  considerable  period. 

(1)  Some  of  the  constitutional  provisions  reepectmg  the  president  of  the  United  States  have 
been  reieired  to  in  preceding  notes,  but  it  may  not  be  unimportant  to  give  a  summary  of  them 
here. 

He  is  to  hold  his  of&ce  for  four  years,  and  at  stated  times  receive  for  his  services  a  compensa- 
tion, which  shall  neither  be  increased  nor  diminished  during  the  period  for  which  he  shall  have 
been  elected,  and  he  shall  not  receive  during  that  period  any  other  emolument  from  the  United 
States  or  any  of  them.    Art  2,  $  1. 

He  is  to  be  commander-in  c^ef  of  the  army  and  navy,  and  of  the  militia  of  the  several 
states  when  called  into  the  actual  service  of  the  United  States :  he  may  require  the  opinion  in 
writing  of  the  principal  ofElcer  in  each  of  the  executive  departments  upon  any  subject  relat- 
ing  to  the  duties  of  their  respective  ofices,  and  he  shall  have  power  to  grant  reprieves 
and  pardons  for  offences  against  the  United  States,  except  in  cases  of  impeachment    Art 

5J,  $2. 

He  has  power,  by  and  with  the  advice  and  consent  of  the  senate,  to  make  treaties,  and  he 
appoints,  with  the  like  advice  and  consent,  the  principal  judicial  and  other  ofScers.  He  fills 
vacancies  during  the  recess  of  the  senate  by  oonmussions  which  expire  at  the  end  of  their  next 
session.    lb. 

He  is  from  time  to  time  to  give  congress  information  of  the  state  of  the  Union,  and  recom- 
mend to  their  consideration  such  measures  as  he  shaU  jud^e  necessary  and  expedient.  ^  He 
may  on  extraordinary  occasions  convene  the  two  houses  or  either  of  tliem,  and  in  case  of  dis- 
agreement between  them  in  respect  to  the  time  of  adjournment,  he  may  adjourn  them  to  mvh 
time  as  he  shall  think  proper.  He  is  to  receive  ambassadors  and  other  public  minUters ;  to  take 
care  that  the  laws  be  faithfully  executed,  and  to  commission  all  the  ofScers  of  the  United 
States.  Art  2,  $  3. 
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plef»  of  nature,  of  *liberty,  of  reason,  and  of  society,  but  has  always  been   r  ^.go^.  -i  I  ^ 
esteemed  an  express  part  of  the  common  law  of  En^and,  even  when   "-  -'  I  '!>t- 

nrerogative  was  at  the  highest.  "  The  king,"  saith  Bracton,  (c)  who  wrote  under  | 
lleury  III,  "  ought  npt  to  be  subiect  to  man,  but  to  €hod,  ana  to  the  law ;  for  the 
Isiw  maketh  the  king.  Let  the  king  therefore  render  to  the  law,  what  the  law 
bus  invested  in  him  with  regard  to  others;  dominion  and  power  for  he  is  not 
truly  king,  where  will  and  pleasure  rules,  and  not  the  law."  And  affain,  {d)  the 
king  also  hath  a  superior,  namoly-6fid«  and  also  the  law,  by  which  he  was  made 
a  king."  Thus  Bracton:  andli'ortescue  also,  (e)  having  first  well  distinguished 
between  a  monarchy  absoluteljciind  despotically  regal,  which  is  introduced  by 
conquest  and  violence,  aad  a  political  or  civil  monarchy  which  arises  from 
mutual  consent,  (of  which  last  species  he  asserts  the  government  of  England 
to  be;)  immediatelv  lays  it  down  as  a  principle,  that  ^Hhe  king  of  England 
must  nile  his  people  according  to  the  aecrees  of  the  laws  thereof:  insomuch 
that  he  is  bound  by  an  oath  at  his  coronation  to  the  observance  and  keeping  of 
his  own  laws."  But,  to  obviate  all  doubts  and  difQculties  concerning  this  mat- 
ter, it  is  expressly  declared  by  statute  12  and  13  W.  Ill,  c.  2,  ^Hhat  the  laws  of 
England  are  the  birthright  of  the  people  thereof:  and  all  the  kings  and  queens 
who  shall  ascend  the  throne  of  this  realm  ought  to  administer  the  government 
of  the  same  according  to  the  said  laws ;  and  all  their  ofQcers  and  ministers 
ought  to  serve  them  respectively  according  to  the  same:  and  therefore  all  the 
laws  and  statutes  of  this  realm,  for  securing  the  established  religion,  and  the 
rights  and  liberties  of  the  people  thereof,  and  all  other  laws  and  statutes  of  the 
same  now  in  force,  are  ratified  and  confirmed  accordingly."  ^ 

And,  as  to  the  terms  of  the  original  contract  between  king  and  people,  these  t  ^ 
I  apprehend  to  be  now  couched  in  the  *coronation  oath,  which  by  the   r  ^.oqr  i  | 
statute  1  W.  and  M.  st.  1,  c.  6,  is  to  be  administered  to  every  king  and   "-  •*' 

queen,  who  shall  succeed  to  the  imperial  crown  of  these  realms,  by  one  of  the 
archbishops  or  bishops  of  the  realm,  in  the  presence  of  all  the  people ;  who  on 
their  parts  do  reciprocally  take  the  oath  of  allegiance  to  the  crown.  This  coro- 
nation oath  is  conceived  m  the  following  terms : 

T/ie  archbishop  or  bishop  shall  say, — "  Will  you  solemnly  promise  and  swear 
to  govern  the  people  of  this  kingdom  of  England,  and  the  dominions  thereto 
belonging,  according  to  the  statutes  in  parliament  agreed  on,  and  the  laws  and 
customs  of  the  same  ?"  —  The  king  or  queen  shall  say,  "  I  solemnly  promise  so 
to  do." — Archbishop  or  bishop,  "  Will  you  to  your  power  cause  law  and  justice,  in 
mercy,  to  be  executed  in  all  your  judgments  ?"  —  King  or  queen,  "  I  will" — 
Archbislwp  or  bishop, "  Will  you  to  the  utmost  of  your  power  maintain  the 
laws  of  God,  the  true  profession  of  the  gospel,  and  the  protestant  reformed 
religion  established  by  the  law  ?  (2)  And  will  you  preserve  unto  the  bishops  and 
clergy  of  this  realm,  and  to  the  churches  committed  to  their  charge,  all  such 
rights  and  privileges  as  by  law  do  or  shall  appertain  unto  them  or  any  of 
them  ?"  —  Kina  or  queen,  "All  this  I  promise  to  do."  —  After  this  the  king  or- 
queen,  laving  his  or  Jier  hand  upon  the  holy  gospels,  shall  say,  "  The  things 
which  I  have  herebefore  promised  I  will  perform  and  keep :  so  help  me  God :" 
and  then  shall  kiss  the  book.  (3) 

(cj  L.  1,  c.  8.  (d)  L.  2,  d.  16,  J  3.  (e)  C.  9,  f  34. 

(2)  Baring  the  reigns  of  Geo.  Ill,  and  Geo.  lY,  opponents  of  catholic  emancipation  made 
use  of  this  clause  of  the  coronation  oath  as  a  reason  Tor  rejecting  that  measure,  which  thej 
declared  to  be  violative  of  the  spirit  of  the  oath ;  and  this  was  a  view  which  both  these 
monarchs  were  inclined  to  take.    See  May's  Const.  Hist.  c.  1. 

The  oath  of  office  of  the  president  of  the  United  States  is,  ''  I  do  solemnly  swear  (or 
affirm)  that  I  will  faithfully  execute  the  office  of  president  of  the  United  States,  and  will  to 
the  best  of  my  ability  preserve,  protect  and  defend  the  constitution  of  the  United  States.'' 
Const,  art.  2,  ^  1. 

(3)  [  And  it  is  required  both  by  the  bill  of  rights,  1 TT.  and  M.  st  2,  c.  2,  and  the  act  of  settlement, 
12  and  13  W.  III.  c.  2,  that  every  king  and  queen  of  the  affe  of  twelve  years,  either  at  their 
coronation,  or  on  the  nrst  day  of  the  first  parliament  upon  the  tnrone  in  the  house  of  peers  (which 
shall  first  happen),  shall  repeat  and  subscribe  the  declaration  against  popery  aooordmg  to  the  30 
Cor.  II,  st  2,  0. 1.1 
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This  is  the  form  of  the  coronation  oath,  as  is  now  prcscrihed  by  our  laws ; 
the  principal  articles  of  which  appear  to  be  at  least  as  ancient  as  the  mirror  of 
justices,  (/)  and  even  as  the  time  of  Bracton:  (g)  but  the  wording  of  it  was 
changed  at  the  revolution,  because  (as  the  s^tute  alleges)  the  oath  itself 
r  *236  1  *^*^  ^^^^  framed  in  doubtful  words  and  expressions,  with  relation  to 
I-  J   ancient  laws  and  constitutions  at  this  time  unknown,  (h)    However, 

I  in  what  form  soever  it  be  conceived,  this  is  most  undisputably  a  fundamental 
and  original  express  contract,  though  doubtless  the  duty  of  protection  is 
impliedly  as  much  incumbent  on  the  sovereign  before  coronation  as  after :  in 
the  same  manner  as  allegiance  to  the  king  becomes  the  duty  of  the  subject 
immediately  on  the  descent  of  the  crown,  before  he  has  taken  the  oath  of 
allegiance,  or  whether  he  ever  takes  it  at  all.  This  reciprocal  duty  of  the  sub- 
ject will  be  considered  in  its  proper  place.  At  present  we  are  only  to  observe, 
that  in  the  king's  part  of  this  original  contract  are  expressed  all  the  duties  that 
a  monarch  can  owe  to  his  people,  viz:  to  govern  according  to  law ;  to  execute 
judgment  in  mercy;  and  to  maintain  the  established  religion.  And,  with 
respect  to  the  latter  of  these  three  branches,  we  may  further  remark,  that  by  the 
act  of  union,  5  Ann.  c.  8,  two  preceding  statutes  are  recited  and  confirmed ;  the 
one  of  the  parliament  of  Scotland,  the  other  of  the  parliament  of  England  • 
which  enact:  the  former,  that  every  king  at  his  accession  shall  take  and  sub- 
scribe an  oath,  to  preserve  the  protestant  religion  and  presbyterian  church  gov- 
ernment in  Scotland ;  the  latter,  that  at  his  coronation  he  shall  take  and  sub- 
scribe a  similar  oath  to  preserve  the  settlement  of  the  church  of  England  within 
England^  Ireland,  Wales  and  Berwick,  and  the  territories  thereunto  belon^ng. 


< 


CHAPTEB  VIL 
OF  THE  KING'S  PREROGATIVE. 


It  was  observed  in  a  former  chapter,  (a)  that  one  of  the  principal  bulwarks  ol 
civil  liberty,  or,  in  other  words,  of  the  British  constitution,  was  the  limitation 
of  the  king's  prerogative  by  bounds  so  certain  and  notorious,  that  it  is  impossi- 
ble he  should  ever  exceed  them,  without  the  consent  of  the  people,  on  the 
one  hand;  or  without,  on  the  other,  a  violation  of  that  original  contract,  which 
in  all  states  impliedly,  and  in  ours  most  expressly,  subsists  between  the  prince 
I  and  the  subject  It  will  now  be  our  business  to  consider  this  prerogative 
minutely ;  to  demonstrate  its  Jieces8ity.in,gfili£ral ;  and  to  mark  out  m  the  most 
important  instances  its  particular  extent  and  restrictions:  from  which  con- 
siderations this  conclusion  will  evidently  follow,  that  the  powers  which  are 
vested  in  the  crown  by  the  laws  of  England  are  necessary  for  the  support  of 
society ;  and  do  not  intrench  any  farther  on  our  natural  liberties,  than  is  expe- 
dient for  the  maintenance  of  our  civil.  (1) 

(/)  C<g>.  1,  J  2.  iff)  L.  Str.l,  c.  9. 

(Jb)  In  the  old  folio  abrioirnieiit  of  tlio  statutes  printed  by  Lettoti  and  Machlinla  in  the  reign  of  Edward  IV. 
{penes  me. )  there  ispreserved  a  copy  of  the  old  coronation  oath  ;  which.  at(  the  book  is  extremely  scarce,  I  will 
here  transcribe  :  Ceo  est  le  seremetU  que  le  royjurre  a  soun  coronement  i  que  il  aardera  et  meintenera  lez  draUes 
et  lez  frandhises  de  seynt  eaglise  grauntes  auncienment  dez  droitez  roys  Christtens  d\Enpfeiere,  et  quil  aardera 
toutez  sez  terrez  hotumres  et  dignitees  droiiurelx  et  franks  del  coron  du  roialme  d' Engletere  en  tout  maner 
dentierte  sanz  null  maner  damenusement.  et  lez  droitez  dieperges  dilapMez  ou  perduz  de  la  corone  a  soun  poinir 
reappeiler  en  launsien  estate,  el  quit  gardera  lepeas  de  seynt  esglise  et  al  clergie  et  al  people  de  bon  accords,  et 
quQ  face /aire  en  toutez  sezjugmentez  owel  et  droit  justice  oue  discrecion  et  miskricorde,  et  quit  grauntera  a 
tenure  lez  leyes  et  custumez  du  roitUm,  et  a  soun  poiair  lez  face  garde  r  et  qfirmer  que  lez  gentez  du  i  ecpl  avowt 
faitez,  et  esllez,  et  lez  malveys  leyz  et  custumes  de  tout  oustera,  et  ferme  peas  et  esUtblte  al  people  de  aoun 
roitdme  en  ceo  garde  esgardera  a  soun  poiair  i  come  Dieu  luy  aide.  ( Tit.  sacrumentum  regis,  fol.  m.  i  J)  Prvnno 
has  also  iri\cn  iis  a  copy  of  the  coronation  oaths  of  IMchai-d  II.  (Signal  Loyalty,  ii.  240  0  Edward  VI.  (ibid, 
251 ;)  James  I.  and  Charles  I.  {ibul.  2(JU.)   '  (o)  Chap.  1,  page  141. 

(1)  [The  splendor,  rights,  and  powers  of  the  crown,  were  attached  to  it  for  the  benefit  of 
i!be  people,  and  nut  fbr  the  private  graUfioation  of  the  aoveroign.    Thoy  are  thui-uluro  to  bc« 
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There  cannot  be  a  stronger  proof  of  that  genuine  freedom,  which  is  the  boast 
of  this  age  and  country,  than  the  power  of  discussing  and  examining,  with 
decency  and  respect,  the  limits  of  the  king's  prerogative.  A  topic,  that  in  some 
former  ages  was  thought  too  delicate  and  sacred  to  be  profaned  by  the  pen  of  a 
subject  It  was  ranked  among  the  arcaria  imperii:  and,  like  the  mysteries  of 
the  bona  dea^  was  *not  suffered  to  be  pried  into  by  any  but  such  as  were  r  ^c^qq  i 
initiated  in  its  service :  because  perhaps  the  exertion  of  the  one,  like  the   ^  J 

solemnities  of  the  other,  would  not  bear  thejnspection  of  a  rational  and  sober 
incmiry.  The  glorious  Queen  Elizabeth  Tierself  made  no  scruple  to  direct  her 
parliaments  to  abstain  from  discoursing  of  matters  of  state  \  {b)  and  it  was  the 
constant  language  of  this  favourite  princess  and  her  ministers,  that  even  that 
august  assembly  "  ought  not  to  deal,  to  judge,  or  to  meddle  with  her  majesty's 
prerogative  royal."  (c)  And  her  successor.  King  James  the  First,  who  had 
imbibed  high  notions  of  the  divinitj  of  regal  sway,  more  than  once  laid  it  down 
in  his  speeches,  that,  "  as  it  is  atheism  and  blasphemy  in  a  creature  to  dispute 
what  the  Deity  may  do,  so.it  is  presumption  and  sedition  in  a  subject  to  dispute 
what  a  king  may  do  in  the  height  of  his  power :  good  Christians,"  he  adds,  "  will 
be  content  with  God's  will  revealed  in  his  word;  and  good  subjects  will  rest  in 
the  king's  will,  revealed  in  his  law."  (d) 

But,  whatever  might  be  the  sentiments  of  some  of  our  princes,  this  was  never  I 
the  language  of  our  ancient  constitution  and  laws.    The  limitation  of  the  regal  ( 
authority  was  a  first  and  essential  principle  in  all  the  Gothic  systems  of  govern-/ 
ment  established  in  Europe;  though  gradually  driven  out  and  overborne,  hj 
violence  and  chicane,  in  most  of  the  Kingdoms  on  the   continent.    We  havei 
seen,  in  the  preceding  chapter,  the  sentiments  of  Bracton  and  Fortescue,  at  the 
distance  of  two  centuries  from  each  other.    And  Sir  Henry  Finch,  under  Charles 
the  First,  after  the  lapse  of  two  centuries  more,  though  he  lays  down  the  law  of 
prerogative  in  very  strong  and  emphatical  terms,  yet  qualifies  it  with  a  general 
restriction,  in  regard  to  the  liberties  of  the  people.    "  The  king  hath  a  preroga- 
tive in  all  things,  that  are  not  injurious  to  the  subject;  for  in  them  all  it  must 
be  remembered,  that  the  king's  prerogative  stretcheth  not  to  the  doing  of  any 
wrong."  (e)  Nihil  enim  aliud  potest  rex,  nisi  id  solum  quod  *de  jure  potest,   r  ^,239 1 
(/)  And  nere  it  may  be  some  satisfaction  to  remark,  how  widely  the  civil    L  -* 

law  differs  from  our  own,  with  regard  to  the  authority  of  the  laws  over  the  prince,  or, 
as  a  civilian  would  rather  have  expressed  it,  the  authority  of  the  prince  (5ver  the  laws. 
It  is  a  maxim  of  the  English  law,  as  we  have  seen  from  Bracton,  that "  rex  debet 
esse  sub  lege,  quia  lexfacit  regem  ;"  the  imperial  law  will  tell  us,  that,  "  m  omni- 
buSy  imperatoris  excipitur  fortitna ;  cui  ipsas  leges  Deus  subjecit,^'  (g)  AVe  shall 
not  long  hesitate  to  which  of  them  to  give  the  preference,  as  most  conducive  to 
those  ends  for  which  societies  were  framed,  and  are  kept  together ;  especially  as 
the  Roman  lawyers  themselves  seem  to  be  sensible  of  the  unreasonableness  of 
their  own  constitution.  "  Decet  tanien  principem"  says  Paulus, "  servare  leges,  qui-- 
bus  ipse  solutus  est.''  {h)  This  is  at  once  laying  down  the  principle  of  despotic 
power,  and  at  the  same  time  acknowledging  its  absurdity. 

By  the  word  prerogative  we  usually  understand  that  special  pre-eminence, 
which  the  king  hath  over  and  above  all  other  persons,  and  out  of  the  ordinary 
course  of  the  common  law,  in  right  of  his  regal  dignity.  It  signifies,  in  its  ety- 
moloCT  (from  jt?r«  and  rogo,)  something  that  is  required  or  demanded  before,  or 
in  preference  to,  all  others.  And  hence  it  follows,  that  it  must  be  in  its  nature 
singular  and  eccentrical ;  that  it  can  only  be  applied  to  those  rights  and  capaci- 
ties which  the  king  enjoys  alone,  in  contradistinction  to  others,  and  not  to  those 
which  he  enjoys  in  common  with  any  of  his  subjects :  for  if  once  any  one  prerog- 


(6)  Do\rc8,  479. 


(c)  Ibid.  646. 


(/)  Bracton,  I.  S,  tr.  I,  e,  9. 


(rf)  Kingr  Jameg'  Works.  5:»7,  531. 
[q)  Nov.  105.  i  2.  {h)  Pf,  32,  1,23. 


(«;  FiQch,  U  SI,  85. 


gaarded  on  acconnt  of  the  pnblit; ;  they  are  not  to  be  extended  farther  than  the  laws  and  con- 
stitution of  the  country  have  allowed  them;  but  ^nthin  the.se  bounds  thev  are  entitled  to  every 
protection.  Lord  Konyon,  4  T.  K.  410;  and  soe  aldo  Lord  Ilardwicko's  obsen'atioud  in  3 
Atk  i7L] 
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ative  of  the  crown  conld  be  held  in  common  with  the  subject,  it  would  cease  to 
be  prerogative  any  longer.  And  therefore  Finch  (i)  lays  it  down  as  a  ma.\im, 
that  the  prerogative  is  that  law  in  case  of  the  king,  which  is  law  in  no  case  of 
the  subject 

Prerogatives  are  either  direct  or  incidental.  The  direct  are  such  posKire 
r  «24o  i  substantial  parts  of  the  royal  character  and  *authority,  as  are  rooted  in 
"-  J   and  spring  from  the  king's  political  person,  considered  merely  by  itself, 

without  reference  to  any  other  extrinsic  circumstance;  as,  the  right  of  sending 
embassadors,  of  creating  peers,  and  of  making  war  or  peace.  But  such  prerog- 
atives as  are  incidental  bear  always  a  relation  to  something  else,  distinct  from 
the  king's  person ;  and  are  indeed  only  exceptions,  in  favour  of  the  crown,  to 
those  general  rules  that  are  established  for  the  rest  of  the  community ;  such  as, 
that  no  costs  shall  be  recovered  against  the  king ;  that  the  king  can  never  be  a 
joint  tenant;  and  that  his  debt  shall  be  preferred  before  a  debt  to  any  of  his 
subjects.  These,  and  an  infinite  number  of  other  instances,  will  better  be  under- 
stood, when  we  come  regularly  to  consider  the  rules  themselves,  to  which  these 
incidental  prerogatives  are  exceptions.  And  therefore  we  will  at  present  only 
dwell  upon  the  king's  substantive  or  direct  prerogatives. 

These  substantive  or  direct  prerogatives  may  agam  be  divided  into  three  kinds: 
being  such  as  regard,  first,  the  king's  royal  cliaracter ;  secondly,  his  royal 
autlwrity  ;  and,  lastly,  his  royal  income.  These  are  necessary  to  secure  rever- 
ence to  his  person,  obedience  to  his  commands,  and  an  affluent  supply  for  the 
ordinary  expenses  of  government ;  without  all  of  which  it  is  impossible  to  main- 
tain the  executive  power  in  due  independence  and  vigor.  Yet,  in  every  branch 
of  this  large  and  extensive  dominion,  our  free  constitution  has  interposed  such 
reasonable  checks  and  restrictions,  as  may  curb  it  from  trampling  on  those 
liberties  which  it  was  meant  to  secure  and  establish.  The  enormous  weight  of 
prerogative,  if  left  to  itself,  (as  in  arbitrary  governments  it  is,)  spreads  havoc 
and  destruction  among  all  the  inferior  movements:  but,  when  balanced  and 
regulated  (as  with  us)  by  its  proper  counterpoise,  timely  and  judicially  applied, 
its  operations  are  then  equable  and  certain,  it  invigorates  the  whole  machine, 
'  and  enables  every  part  to  answer  the  end  of  its  construction. 

In  the  present  chapter  we  shall  only  consider  the  two  first  of  these  divisions, 
r  4:041 1  *which  relate  to  the  king's  political  cliaracter  and  authority  ;  or,  in  other 
•■  J   words,  his  dignity  and  regal  power ;  to  which  last  the  name  of  pre- 

rogative is  frequently  narrowed  and  confined.  The  other  division,  which  forms 
the  royal  revenue,  will  require  a  distinct  examination  ;  according  to  the  known 
distribution  of  feudal  writers,  who  distinguish  the  royal  prerogatives  into  the 
majora  and  minora  regalia,  in  the  latter  of  which  classes  the  rights  of  the  rev- 
enue are  ranked.  For  to  use  their  own  words,  "  majora  regalia  imperii  prm- 
eminentiam  spectant ;  minora  vero  ab  commodum  pecuniar ium  irmnediate  atti- 
nent;  et  hwc  proprie  fiscaUa  sunt,  et  ad  jus  fisci  pertinent  J'*  {k) 

First,  then,  of  the  royal  dignity.  Under  every  monarchical  establishment,  it 
is  necessary  to  distinguish  the  prince  from  his  subjects,  not  only  by  the  outward 
pomp  and  decorations  of  majesty,  hut  also  by  ascribing  to  him  certain  qualities, 
as  inherent  in  his  royal  capacity,  distinct  from  and  superior  to  those  of  any 
other  individual  in  the  nation.  For  though  a  philosophical  mind  will  consider 
the  royal  person  merely  as  one  man  appointed  by  mutual  consent  to  preside 
over  many  others,  and  will  pay  him  that  reverence  and  duty  which  the  princi- 
ples of  society  demand ;  yet  the  mass  of  mankind  will  be  apt  to  grow  insolent 
and  refractory,  if  taught  to  consider  their  prince  as  a  man  of  no  greater  perfec- 
tion than  themselves.  The  law  therefore  ascribes  to  the  king,  in  his  high  polit- 
ical character,  not  only  large  powers  and  emoluments,  which  form  his  iMvro^ra- 
tive  and  revenue,  but  likewise  certain  attributes  of  a  great  and  transcviulent 
nature;  by  which  the  people  are  led  to  consider  him  in  the  lio^ht  of  u  siiju'rior 
being,  and  to  pay  him  that  awful  respect,  which  may  enable  him  with  greater 


(I)  Flnohi  L.  8B.  fhJPtreffHni,  deJunJUo  1. 1,  o.  L 
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ease  to  carry  on  the  business  of  government.  This  is  what  I  understand  by  the 
royal  dignity,  the  several  branches  of  which  we  will  now  proceed  to  examine. 

I.  And,  first,  the  law  ascribes  to  the  king  the  attribute  of  sovereignty y  or  pre- 
eminence. ^^ Rex  est  vicariuSy'  says  Bracton,  (l^  '^et  minister  Dei  in  terra: 
omnis  quidem  sub  eo  esty  et  ipse  *8ub  nullo,  msi  tantiim  sub  DeoJ'  r  <,,) lo  i 
He  is  said  to  have  imperial  dignity ;  and  in  charters  before  the  con-  L  '^  J 
quest  is  frequently  styled  basileus  and  imperator,  the  titles  respectively 
assumed  by  the  emperors  of  the  east  and  west,  (m)  His  realm  is  declared  to 
be  an  empire,  and  his  crown  imperial,  by  many  acts  of  parliament,  particularly 
the  statutes  24  Hen.  VHI,  c.  12,  and  25  Hen.  VlII,  c.  28 ;  (n)  which  at  the  same 
time  declare  the  king  to  be  the  supreme  head  of  the  realm  in  matters  both 
civil  and  ecclesiastical,  and  of  consequence  inferior  to  no  man  upon  earth, 
dependent  on  no  man,  accountable  to  no  man.  Formerly  there  prevailed  a 
ridiculous  notion,  propagated  by  the  German  and  Italian  civilians,  that  an 
emperor  could  do  many  things  which  a  king  could  not,  (as  the  creation  of 
notaries  and  the  like,)  and  that  all  kings  were  in  some  de^ee  subordinate  and 
subject  to  the  emperor  of  Germany  or  Home.  The  meanmg,  therefore,  of  the 
legislature,  when  it  uses  these  terms  of  empire  and  imperial,  and  applies  them 
to  the  realm  and  crown  of  England,  is  only  to  assert  that  our  king  is  equally 
sovereign  and  independent  within  these  his  dominions,  as  any  emperor  is  in  his 
empire ;  (o)  and  owes  no  kind  of  subjection  to  any  other  potentate  upon  earth. 
Hence  it  is,  that  no  suit  or  action  can  be  brought  against  the  king  even  in  civil 
matters,  because  no  court  can  have  jurisdiction  over  him.  For  all  jurisdiction 
implies  superiority  of  power:  authority  to  try  would  be  vain  and  idle,  without 
an  authority  to  redress;  and  the  sentence  of  a  court  would  be  contemptible, 
unless  that  court  had  power  to  command  the  execution  of  it ;  but  who,  says 
Finch,  (p )  shall  command  the  king  ?  Hence  it  is  likewise,  that  by  law  the  per- 
son of  tne  king  is  sacred,  even  though  the  measures  pursued  in  his  reign  be  com- 
pletely tyrannical  and  arbitrary :  for  no  jurisdiction  upon  earth  has  power  to  try 
nim  in  a  criminal  way ;  mucn  less  to  condemn  him  to  punishment.  If  any 
foreign  jurisdiction  had  this  power,  as  was  formerly  claimed  by  the  pope,  the 
independence  of  the  kingdom  would  be  no  more ;  and,  if  such  a  power  were 
vested  in  any  domestic  *tribunal,  there  would  soon  be  an  end  of  the  con-  r  ^,243 1 
stitution,  by  destroying  the  free  agency  of  one  of  the  constituent  parts   ^  -* 

of  the  sovereign  legislative  power. 

Are  then,  it  may  be  askea,  the  subjects  of  England  totally  destitute  of  remedy, 
in  case  the  crown  should  invade  their  rights,  either  by  private  injuries,  or  public 
oppression  ?  To  this  we  may  answer,  that  the  law  has  provided  a  remedy  in  both 
cases. 

And,  first,  as  to  private  injuries:  if  any  person  has,  in  point  of  property,  a 
just  demand  upon  the  king,  he  must  petition  him  in  his  court  of  chancery, 
where  h^s  chancellor  will  administer  right  as  a  matter  of  grace  though  not  upon 
compulsion,  {q)  (2)  And  this  is  entirely  consonant  to  what  is  laid  down  by  the 
writers  on  natural  law.    "  A  subject,"  says  Puffendorf,  (r)  "  so  long  as  he  con- 

(X)  L.  1.  c.  8.  {mj  Sold.  Tit.of  Hon/I.  8.  fnj  See  also  W  Geo.  IT.  c.  24.    5  Geo.  III.  e.  27. 

(oj  Rex  aUMOpUt  quod  ipse  omnet  Hbertatea  hdberet  in  regno  nto,  quae  imperator  viiuticabai  in  imperio. 
(M.  Paris,  A.  1>.  I09&.  (pj  Finch,  L.  83.  {qj  Fiucli,  L.  256.    6ee  b.  lU.  c.  17. 

(rj  Law  of  N.  and  N.  b.  8,  c.  10. 

(2)  A  government  is  not  liable  to  be  sued  in  its  own  oonrts  except  bv  its  own  consent.  U.  S. 
V.  Peters,  5  Cranch,  139;  Offbom  r.  Bk.  of  U.  8. 9  Wheat  738;  9  How.  386.  Bnt  in  the  American 
states,  generally,  provision  is  made  by  law  for  such  suits,  except  where  some  state  board  of  audi- 
tors or  other  like  tribunal  is  created  for  the  hearing  and  adjustment  of  claims  against  the  pnlilic. 
And  the  federal  government  has  created  a  court  of  claims  for  the  express  purpose  of  tryiug  righis 
asserted  by  individuals  against  the  nation. 

An  agent  of  the  government,  known  to  be  acting  in  that  capacity,  and  not  expressly  making 
himself  liable  by  personal  contract,  is  not  answerable  for  articles  furnished  on  his  order,  but  the 
seller  must  look  to  the  government.  Macheath  v.  Haldimand,  1  T.  R.,  17*2;  Jcmes  v.  Le  Tombo, 
3  Dall.  384 ;  Gill  r.  Brown,  12  Johns.  385 ;  Randall  v.  Van  Vechten,  19  Johns.  63 ;  Brown  v, 
Anstin,  1  Mass.  208 ;  Adams  v.  Whittlesey^  3  Ck>nn.  560 ;  Ghent  v.  Adams,  2  Kelly,  214 ;  Parks 
V.  RO^^  11  How.  362. 
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tinues  a  subject,  hath  no  way  to  oUige  his  prince  to  give  him  his  due,  when  he 
refuses  it;  though  no  wise  prince  will  ever  refuse  to  stand  to  a  lawful  contract 
And,  if  the  prince  gives  the  subject  leave  to  enter  an  action  against  him,  upon 
such  contract,  in  his  own  courts,  the  action  itself  proceeds  rather  upon  natural 
equity,  than  upon  the  municipal  laws.'^  For  the  end  of  such  action  is  not  to 
compel  the  prince  to  obseiTC  tne  contract,  but  to  persuade  him  And,  as  to  per- 
sonal  wrongs ;  it  is  well  observed  by  Mr.  Locke,  \s)  **  the  harm  which  the  sover- 
eign can  do  in  his  own  person  not  being  likely  to  happen  often,  nor  to  extend 
itself  far;  nor  being  able  by  his  single  strength  to  subvert  the  laws,  nor 
oppress  the  body  of  the  people,  (should  any  prince  have  so  much  weakness  and 
ill-nature  as  to  endeavour  to  do  it) — the  inconveniency  therefore  of  some  partic- 
ular mischiefs,  that  may  happen  sometimes,  when  a  heady  prince  comes  to  the 
throne,  are  well  recompensed  by  the  peace  of  the  public  and  security  of  the  gov- 
ernment, in  the  person  of  the  chief  magistrate,  being  thus  set  out  of  the  reach  of 
danger/' 

rJ  \  T  ♦244 1       *Next,  as  to  cases  of  ordinary  public  oppression,  where  the  vitals  of 
■   I-  J   the  constitution  are  not  attacked,  the  law  hath  also  assigned  a  remedy. 

For  as  a  king  cannot  misuse  his  power,  without  the  advice  of  evil  counsellors, 
and  the  assistance  of  wicked  ministers,  these  men  may  be  examined  and  pun- 
ished. The  constitution  has  therefore  provided,  by  means  of  indictments,  and 
parliamentary  impeachments,  that  no  man  shall  dare  to  assist  the  crown  in  con- 
tradiction to  the  laws  of  the  land.  But  it  is  at  the  same  time  a  maxim  in  those 
laws,  that  the  king  himself  can  do  no  wrong:  since  it  would  be  a  great  w^eakness 
and  absurdity  in  any  system  of  positive  law,  to  define  any  possible  wrong,  with- 
out any  possible  redress. 

For,  as  to  such  public  oppressions  as  tend  to  dissolve  the  constitution,  and 
subvert  the  fundamentals  of  government,  they  are  cases,  which  the  law  will 
not,  out  of  decency,  suppose :  being  incapable  of  distrusting  those  whom  it  has 
invested  with  any  part  of  the  supreme  power ;  since  such  distrust  would  render 
the  exercise  of  that  power  precarious  and  impracticable,  (f)  For,  wherever  the 
law  expresses  its  distrust  of  abuse  of  power,  it  always  vests  a  superior  coercive 
authority  in  some  other  hand  to  correct  it ;  the  very  notion  of  which  destroys 
the  idea  of  sovereignty.  If  therefore,  for  example,  the  two  houses  of  parliament, 
or  either  of  them,  had  avowedly  a  right  to  animadvert  on  the  king,  or  each 
other,  or  if  the  king  had  a  rignt  to  animadvert  on  either  of  the  houses,  that 
branch  of  the  legislature,  so  subject  to  animadversion,  would  instantly  cease 
to  be  a  part  of  the  supreme  powx»r ;  the  balance  of  the  constitution  would  be 
overturaed ;  and  that  branch  or  branches,  in  which  this  jurisdiction  resided, 
would  be  completely  sovereign.  The  supposition  of  law  therefore  is,  that 
neither  the  king  nor  either  house  of  parliament,  collectively  taken,  is  ch]  able  uf 
doing  any  wrong ;  since  in  such  cases  the  law  feels  itself  incapable  of  fui  niching 
r*245l  any  adequate  *remedy.  For  which  reason  all  opjiressions  ^\hicli  may 
[  /d4:0  J  jjj^pp^j^  ^Q  spring  from  any  branch  of  the  sovereign  power,  must  neces- 
sarily be  out  of  the  reach  of  any  stated  rule  or  express  legal  provision  ;  but,  if 
ever  they  unfortunately  happen,  the  prudence  of  the  times  must  provide  new 
remedies  upon  new  emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the  unconstitutional  oppres- 
sions, even  of  the  sovereign  power,  advance  with  gigantic  strides,  and  threaten 
desolation  to  a  state,  mankind  wiirnot  be  reasoned  out  of  the  feelings  of 
humanity ;  nor  will  sacrifice  their  liberty  by  a  scrupulous  adherence  to  those 
political  maxims,  which  were  originally  established  to  preserve  it  And  there- 
fore, though  the  positive  laws  are  silent,  exj  erience  will  furnish  us  with  a  very 
remarkable  case,  wherein  nature  and  reason  prevailed.  When  King  James  the 
Second  invaded  the  fundamental  constitution  of  the  realm,  the  convciition 
declared  an  abdication,  whereby  the  throne  was  rendered  vacant,  which  induced 

(ij  On  Gov.  p.  2,  J  a». 

(t)  Se»'  these  points  more  fnlly  dlscnssed  In  the  ConHderaiiont  of  the  Law  of  For/eitnre,  ."M  ctUi.  pn^'e  109 
—126.  wherein  the  very  learned  autbor  has  thrown  many  uow  luiU  iiuporUuitU^liUi  vu  the  textiu'c  vl'  our 
hauuy  coni»iiiuiion. 
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a  new  settlement  of  the  crown.  And  bo  far  as  this  precedent  leads,  and  no 
further,  we  may  now  be  allowed  to  lay  down  the  law  of  redi'ess  against  i)ublic 
oppression.  It,  therefore,  any  future  prince  should  endeavour  to  subvert  the 
constitution  by  breaking  the  original  contract  between  king  and  people,  should 
violate  the  fundamental  laws,  and  should  withdraw  himself  out  of  the  king- 
dom ;  we  are  now  authorized  to  declare  that  this  conjunction  of  circumstances 
would  amount  to  an  abdication,  and  the  throne  would  be  thereby  vacant.  But 
it  is  not  for  us  to  say  that  any  one,  or  two,  of  these  ingredients  would  amount 
to  such  a  situation  ;  for  there  our  precedent  would  fail  us.  In  these,  therefore, 
or  other  circumstances,  which  a  fertile  imagination  may  furnish,  since  both  law 
and  history  are  silent,  it  becomes  us  to  be  silent  too ;  leaving  to  future  genera- 
tions, whenever  necessity  and  the  safety  of  the  whole  shall  require  it,  the  exer- 
tion of  those  inherent,  though  latent,  powers  of  societv,  which  no  climate,  no 
time,  no  constitution,  no  contract,  can  ever  destroy  or  diminish. 

*II.  Besides  the  attribute  of  sovereignty,  the  law  also  ascribes  to  the   r  4:246 1  ( 
king,  in  his  political  capacity,  absolute  perft  cfion.    The  king  can  do  no   *-  H 

wrong;  which  ancient  and  fundamental  maxim  is  not  to  oe  understood,  as  if  * 
every  thing  transacted  by  the  government  was  of  course  just  and  lawful,  but 
means  only  two  things.  First,  that  whatever  is  exceptionable  in  the  conduct  of 
public  affairs,  is  not  to  be  imputed  to  the  king,  nor  is  he  answerable  for  it  per- 
sonally to  his  people:  for  this  doctrine  would  totally  destroy  that  constitutional 
independence  of  the  crown,  which  is  necessary  for  the  balance  of  power  in  our 
free  and  active,  and  therefore  compounded,  constitution.  And  secondly,  it 
means  that  the  prerogative  of  the  crown  extends  not  to  do  any  injury:  it  is 
created  for  the  benefit  of  «the  people,  and  thei'efore  cannot  be  exerted  to  their 
prejudice,  (w)  (3)  t 

The  king,  moreover,  is  not  only  incapable  of  doing  wron^,  but  even  of  thinking 
wrong:  he  can  never  mean  to  do  an  improper  tning:  m  him  is  no  folly  or 
weakness.  And,  therefore,  if  the  crown  should  be  induced  to  grant  any  fran- 
chise or  privilege  to  a  subject  contrary  to  reason,  or  in  any  wise  prejudicial  to 
ihe  commonwealth  or  a  private  person,  the  law  will  not  suppose  the  king  to 
have  meant  either  an  unwise  or  an  injurious  action,  but  declares  that  the  king 
was  deceived  in  his  grant;  and  thereupon  such  grant  is  rendered  void,  merely 
upo'n  the  foundation  of  fraud  and  deception,  either  by  or  upon  those  agents 
wnom  the  crown  has  thought  proper  to  employ.  For  the  la?v  will  not  cast  an 
imputation  on  that  magistrate  whom  it  intrusts  with  the  executive  power,  as  if 
he  was  capable  of  intentionally  disregarding  his  trust ;  but  attributes  to  mere 
imposition  (to  which  the  most  perfect  of  sublunary  beings  must  still  continue 
liable)  those  little  inadvertencies,  which,  if  chargea  on  the  will  of  the  prince, 
might  lessen  him  in  the  eyes  of  his  subjects.  (4)  . 

*Yet  still,  notwithstanding  this  personal  perfection,  which  the  law  r  ^njfy  1 
attributes  to  the  sovereign,  the  constitution  has  allowed  a  latitude  of    ■-         -■  i 

fuj  Plowd.  487. 

-  -  - 

(3)  Mr.  Christian  says  that  "  perhaps  this  means  that,  although  the  kins:  is  subject  to  the 
passions  and  infirmities  of  other  men,  the  constitution  has  prescribed  no  mode  by  which  ho  can 
be  made  personally  amenable  for  any  wron^  which  he  may  actually  commit.  The  law  will 
therefore  presume  no  wrong  where  it  has  provided  no  remedjr/'  But  the  constitutitm  htts  pro- 
vided a  remedy  by  impeachment  of  the  king's  advisers ;  and  it  therefore  assumes  that  the  execu- 
tive authority  can  be  guilty  of  wrong,  though  it  holds  not  the  nominal  head  of  the  government, 
but  the  persons  who  for  the  time  being  wield  the  political  power,  responsible  therefor.  See  Todd, 
Pari.  Gov.  Vol.  1,  p.  40.  Jeremy  Bentham  savs  that  our  author  in  this  chapter  "  in  speaking  of 
the  royal  authority,  has  given  himself  up  to  all  the  puerility  of  fiction,"  Principles  of  Legir«lation. 

In  the  United  States  the  president  himself  mav  be  impeached.     Const,  art.  2,  $  4. 

(4)  This  presumption  of  correct  motives  on  toe  part  of  a  co-ordinate  department  of  the  gov- 
ernment is  extended  to  the  action  of  the  legislature,  and  the  courts  will  not  permit  the  validity 
of  legislation  to  be  questioned,  on  the  ground  that  it  was  obtained  by  oormption  in  the  logis- 


iMive  body.    Baltimore  v.  State,  15  Md.  .376 ;  People  v.  Draper,  15  N.  Y.  545 ;  Johnson  v,  Hig- 
gina,  3  HetJ^.  566;  Sunbuxy  and  Erie  R.  R.  Co.  v.  Cooper,  33  P^iw.  St.  S78;  Ex  parte  New- 

Googk 


miiL  9  Cal.  502. 
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supposing  the  contrary,  in  respect  to  both  houses  of  parliament,  each  of  which 
in  its  turn,  hath  exerted  the  right  of  remonstrating  and  complaining  to  the 
king  even  of  those  acts  of  royalty,  which  are  most  properly  and  personally  his 
own ;  such  as  messages  signed  by  himself,  and  speeches  delivered  from  the 
throne.  And  yet,  such  is  the  reverence  which  is  paid  to  the  royal  person,  that 
though  the  two  houses  have  an  undoubted  right  to  consider  these  acts  of  state 
in  any  light  whatever,  and  accordingly  treat  them  in  their  addresses  as  person- 
ally proceeding  from  the  prince,  yet  among  themselves,  (to  preserve  the  more 
perfect  decency,  and  for  the  greater  freedom  of  debate)  they  usually  suppose 
them  to  How  from  the  advice  of  the  administration.  But  the  privilege  of  can- 
vassing thus  freely  the  personal  acts  of  the  sovereign  (either  directly,  or  even 
through  the  medium  of  his  reputed  advisers)  belongs  to  no  individual,  but  is 
confined  to  those  august  assemblies ;  and  there  too  the  objections  must  be  pro- 
posed with  the  utmost  respect  and  deference.  One  member  was  sent  to  the 
Tower  (v)  for  suggesting  that  his  majesty's  answer  to  the  address  of  the  com- 
mons contained  "nigh  words  to  fright  the  members  out  of  their  duty;"  and 
another,  (w)  for  saying  that  a  part  of  the  king's  speech  "  seemed  rather  to  be 
calculatea  for  the  meridian  of  Germany  than  Great  Britain,  and  that  the  king 
was  a  stranger  to  our  language  and  constitution."  (5) 

In  farther  pursuance  of  this  principle,  the  law  also  determines  that  in  the 
king  can  be  no  negligence  or  laches,  and  therefore  no  delay  will  bar  his  right 
Nullum  tempus  occurrit  regi  has  been  the  standing  maxim  upon  all  occasions ; 
(6)  for  the  law  intends  that  the  king  is  always  busied  for  the  public  good,  and 
therefore  has  not  leisure  to  assert  his  right  within  the  times  limit^  to  sub- 
r  *24Q  1  jects.  (y)  In  the  king  also  can  be  no  stain  ORCorruption  of  *blood ;  for, 
L  J   if  the  heir  to  the  crown  were  attainted  of  treason  or  felony,  and  after- 

wards the  crown  should  descend  to  him,  this  would  purge  the  attainder  ipso  facto. 
{%)  And  therefore  when  Henry  VII,  who,  as  earl  of  Richmond,  stood  attMnted, 
came  to  the  crown,  it  was  not  thought  necessary  to  pass  an  act  of  parliament  to 
reverse  this  attainder;  because,  as  Lord  Bacon,  in  his  history  of  that  prince, 
informs  us,  it  was  agreed  that  the  assumption  of  the  crown  had  at  once  purged 
all  attainders.  Neither  can  the  king  in  judgment  of  law,  as  king,  ever  fe  a 
minor  or  under  age;  and  therefore  his  royal  grants  and  assents  to  acts  of  par- 
liament are  good,  though  he  has  not  in  his  natural  capacity  attained  the  le^l  age 
of  twenty-one.  {a)  By  a  statute,  indeed,  28  Hen.  VIII,  c.  17,  power  was  given  to 
future  kings  to  rescind  and  revoke  all  acts  of  parliament  that  should  be  made 
while  they  were  under  the  age  of  twenty-four ;  but  this  was  repealed  by  the 
statute  1  £)dw.  VI,  c.  11,  so  far  as  related  to  that  prince ;  and  both  statutes  are 
declared  to  be  determined  by  24  Geo.  II,  c.  24.  It  hath  also  been  usually 
thought  prudent,  when  the  heir  apparent  has  been  very  young,  to  appoint  a  pro- 

(V)  Com.  Jonrn.  18  Nov.  1685.  (w)  Ibid.  4  Dec.  1717.  (^)  Finch,  L.  82 ;  Co.  litt.  90. 

(»)  Fluch,  L,  83.  (a)  Co.  LItt.  43.    2  Inst,  proem.  8. 


(5)  Of  late,  however,  freedom  to  discass  the  speech  from  the  throne  is  practically  conceded, 
and  it  is  difficult  to  perceive  wh^  it  should  not  be,  when,  in  a  constitutional  view,  it  is  to  be 
regarded  as  the  speech  of  the  ministry. 

(6)  There  are  many  exceptions  to  this  maxim.  The  right  to  institute  criminal  proceedings 
is  m  many  cases  limited  to  a  definite  period  by  statute,  and  in  the  case  of  a  claim  to  real 
property,  the  right  of  the  crown  is  also  limited  by  statute  to  the  same  period  as  that  of  a 
subject. 

The  maxim  has  been  recognised  in  the  United  States,  and  it  is  held  that  statutes  of  limitations 
do  not  run  against  the  state,  nor  against  the  United  States,  unless  it  is  expresslv  so  provided. 
Kemp  r.  Commonwealth,  1  Hen.  and  M.  88 ;  People  v.  Gilbert,  18  Johns.  228 ;  Uardm  v.  Tay- 
lor, 4  Monr.  516;  LindsaV  v,  Miller*s  lessee,  6  Pet  666;  U.  S.  v.  White,  2  Hill,  59;  Johnston  v. 
Irwin,  3  S.  and  R.  2^1 ;  Madison  Co.  t;.  Bartlett,  1  Scam.  70 ;  State  Bank  v,  Bn)wn,  ibid.  106 ; 
People  ».  Arnold,  4  N.  Y.  508,  Where,  however,  the  state  is  assignee  of  an  individual,  it  can 
claim  no  such  exemption :  U.  S.  o.  Buford,  3  Pet.  30 ;  and  inferior  municipal  bodies  cannot  claim 
iL  Armstrong  r.  Dalton,  4  Dev.  566 ;  Contra,  Madison  Co.  v,  Bartlett,  1  Scam.  70.  Except 
where  they  are  simply  trustees  for  the  whole  public,  as  in  the  case  of  lands  dedicated  to  pubno 
uses.  Alton  v.  Illinois  Transp.  Co.,  12  III.  38. 
156 


Digitized  by 


Google 


Chap.  7.]  The  King's  Perpetuity.  248 

tecior,  ^ardian,  or  regent,  for  a  limited  time:  but  the  very  necessity  of  such 
extraominarj  provision  is  sufficient  to  demonstrate  the  truth  of  that  maxim  of 
the  common  law,  that  in  the  king  is  no  minority;  and  therefore  he  hath  no 
legal  ^ardian.  (b)  (7) 

♦III.  A  third  attribute  of  the  king's  majesty  in  his  perpetuity.  The  r  ^^±0 1 
law  ascribes  to  him,  in  his  political  capacity,  an  absolute  immortality.  *-  J 
The  king  never  dies,  Henry,  Edwsurd,  or  George,  may  die;  but  the  king 
survives  them  all.  For  immediately  upon  the  decease  of  tne  reigning  prince  in 
his  natural  capacity,  his  kingship  or  imperial  dignity,  by  act  of  law,  without 
any  interregjium  or  interval,  is  vested  at  once  in  his  heir,  who  is,  eo  instantly 
king  to  all  intents  and  purposes.  And  so  tender  is  the  law  of  supposing  even 
a  ])o3sibility  of  his  death,  that  his  natural  dissolution  is  generally  called  his 
demise;  demissio  regis,  vel  corona:  an  expression  which  signifies  merely  a 
transer  of  property ;  for,  as  is  observed  in  Plowden,  (c)  when  we  say  the  demise 
of  the  crown,  we  mean  only  that,  in  consequence  of  tne  disunion  of  the  king's 
natural  body  from  his  body  politic,  the  kingdom  is  transferred  or  demised  to  his 
successor;  and  so  the  royal  aignity  remains  perpetual.  Thus  too,  w^hen  Edward 
the  Fourth,  in  the  tenth  year  of  his  reign,  was  driven  from  his  throne  for  a  few 
months,  by  the  house  of  Lancaster,  this  temporary  transfer  of  his  dignity  was 
denominated  his  demise;  and  all  process  was  held  to  be  discontinued,  as  upon 
a  natural  death  of  the  king,  (d) 

♦We  are  next  to  consider  those  branches  of  the  royal  prerogative,  r  ^^f.^  -. 
which  invest  thus  our  sovereign  lord,  thus  all-perfect  and  immortal  in    "-  J 

his  kingly  capacity,  with  a  number  of  authorities  and  powers ;  in  the  exertion 
whereof  consists  the  executive  part  of  government.  This  is  wisely  placed  in  a 
single  hand  by  the  British  constitution,  for  the  sake  of  unanimity,  strength  and 
dispatch.  Were  it  placed  in  many  hands,  it  would  be  subject  to  many  wills: 
many  wills,  if  disunited  and  drawing  different  ways,  create  weakness  in  a  govern- 
ment ;  and  to  unite  those  several  wills,  and  reduce  them  to  one,  is  a  work  of 
more  time  and  delay  than  the  exigencies  of  state  will  afford.  The  king  of  Eng- 
land is  therefore  not  only  the  chief,  but  properly  the  sole,  magistrate  of  the  nation, 
all  others  acting  by  commission  from,  and  in  due  subordination  to  him :  in  like 
manner  as,  upon  the  great  revolution  in  the  Roman  state,  all  the  powers  of  the 
ancient  magistracy  of  the  commonwealth  were  concentrated  in  the  new  emperor : 
so  that,  as  Gravina  (e)  expresses  it,  "  in  ejus  unius  persona  veteris  reipublicm 
vis  atque  majestas  per  cumulatas  niagistratuum  potestates  exprimebatur.^^ 

After  what  has  been  premised  in  this  chapter,  I  shall  not  (I  trusty  be  consid- 
ered as  an  advocate  for  arbitrary  power,  when  I  lay  it  down  as  a  pnnciple,  that 
in  the  exertion  of  lawful  prerogative  the  king  is  and  ought  to  be  absolute ;  that 

(6)  The  methods  ofappoinliufr  this^ardlan  or  rcgenlhave  been  so  various,  and  the  duration  of  his  power 
so  uncei-tain,  that  from  hence  aione  It  may  be  collected  that  hid  office  is  nnlcnown  to  the  common  law;  and 
therefore  (as  Sir  Edward  Coke  says,  4  Inst.  5S. )  the  surest  way  is  to  have  hiui  made  by  authority  of  the  ffreat 
council  in  parliamont.  The  earl  of  Pembroke,  \ty  his  own  authority,  assumed,  in  very  tronblesome  t.roes, 
the  ifgency  of  Henry  III.  who  was  thiui  only  nine  years  old,  but  was  declared  of  fhli  age  bv  the  pope  at 
"      ea  the  great  charter  at  elgntr  ^       «^  -        ......    .  . ^.^ 


seventeen,  conflnnea  the  great  charter  at  eign  teen,  and  took  upon  him  the  administration  of  the  government 

at  twenty.    A  gnardian  -    '  '*     " '         "' "  "'  .  ^--  — ». ^  -  . .  ^ 

depobed  his  fiither;  the  \ 

alter.    When  Richard  II 

ment  of  the  kinffdom.  till 

on  his death-l)ed,  named        „  ,. 

the  parliament  altered  his  disposition, and  appointed  a  protector  and  council,  with  a  special  limited  authority. 


at  twenty.    A  guardian  and  council  of  regency  were  named  for  Edward  III,  by  the  parliament,  which 
1  his  fiither;  the  voung  king  being  then  fifteen,  and  not  assuming  the  government  till  three  years 
1  If  succeeded  at  the  age  of  eleven,  the  duke  of  Lancaster  took  upon  him  tlie  manage 
ment  of  the  kingdom,  till  the  parliament  met,  which  appointed  a  nominal  council  to  assist  him.    Henry  v, 


on  his  death-l)ed,  named  a  regent  and  a  guardian  for  his  Infimt  son.  Ilenrv  VI.  tlien  nine  months  old;   but 
'    "       "*    "        '■  i  appointed  a  protector  and  council,  wftns  * i.      .. 


the  parliament  altered  his  disposition, antl  appointed  a  protector  and  council,  with  a  special  limited  authority. 
Botti  these  princes  remained  in  a  state  of  pupilage  till  the  age  ol  twenty-three.  Edwarfl  V,  at  the  age  of 
thirteen,  was  recommendud  by  \\U  (hther  to  the  care  of  the  duke  of  Uloucester.who  was  declared  protector 
by  the  privy  council.  The  statutes  25  Hen.  VIH.  c  12,  and  '28  Hen.  VIlI,c.  7,  provide* I. that  the  suc('es<»or.il'  a 
male,  and  under  eighteen  or  if  a  female  and  under  sixteen,  should  be  till  such  age  in  the  Koverinnent  of 
his  ur  her  natural  mother,  (if  apiirovcd  by  the  king.)  and  such  other  counsellors  as  his  majesty  should  by 
will  or  otherwise  appoint;  And  he  aocordin;riy  appointed  his  sixteen  executors  to  have  tlie  government  oV 
his  son  Kdwanl  VI,  and  the  klng<lom,  which  cxecuturs  elected  the  earl  of  Hertford  pi-oiectof.  The  statute 
U  Geo.ll.  c.  24.  in  case  the  crown  should  descend  to  any  of  the  children  of  Frederick,  late  prince  of  Wales, 
under  the  age  of  eigbceen.  appointed  the  princess  dowager;  and  that  of  5  (jco.  Ill,  c.  27,  in  case  of  a  like 
descent  to  any  of  ids  present  majesty's  chihfren,  emnowers  the  king  to  name  either  the  queen,  the  princess 
dowager,  or  any  dei«cenaantof  Kiiiir  George  II,  residing  in  this  kingtlom,  to  be  guardian  and  regent,  till  the 
siicces-rtor attains  such  age.  assiste<1  by  a  oooncil  of  regency;  the  i)ower8  of  them  all  being  expressly 
defined  and  set  down  in  the  several  acta. 

(6)  riowd.  177,  2»4.  Kd)  M.  40  Hen.  TI.  pi.  1-8  («)  Grig.  1,  S 103. 

(7)  An  interesting  account  of  the  proceedings  in  reference  to  a  regency  during  the  reign  of 
Geo.  Ill  wiU  be  found  in  May's  QomX.  Hist  e.  3. 
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is,  80  far  absolnte  that  there  is  no  legal  authority  that  can  either  delay  or  resist 
him.  He  may  reject  what  bills,  may  make  what  treaties,  may  coin  what  money,  may 
create  what  peers,  may  pardon  what  offences,  he  pleases ;  unless  where  the  con- 
stitution hath  expressly,  or  by  evident  consequence,  laid  down  some  exception 
or  boundary;  declaring,  that  thus  far  the  prerogative  shall  go,  and  no  farthor. 
For  otherwise  the  power  of  the  crown  would  indeed  be  but  a  name  and  a 
shadow,  insuflBcient  for  the  ends  of  government,  if  where  its  jurisdiction  is 
clearly  established  and  allowed,  any  man  or  body  of  men  were  permitted  to 
disobey  it,  in  the  ordinary  course  of  law :  I  say  in  the  ordinary  course  of  law ; 
r  *25i  1  fbr  I  do  not  *now  speak  of  those  extraordinary  recources  to  first  prin- 
L  1    ciple«,  which  are  necessary  when  the  contracts  of  society  are  in  danger 

of  dissolution,  and'  the  law  proves  too  weak  a  defence  against  the  violence  of 
fraud  or  oppression.  And  yet  the  want  of  attending  to  this  obvious  distinction 
has  occasioned  these  doctrines,  of  absolute  power  in  the  prince  and  of  national 
resistance  by  the  people,  to  be  much  misunderstood  and  perverted,  by  the  advo- 
cates for  slavery  on  the  one  hand,  and  the  demagogues  of  feiction  on  the  other. 
The  former,  observing  the  absolute  sovereignty  and  transcendent  dominion  of 
the  crown  laid  down  (as  it  certainly  is)  most  strongly  and  emphatically  in  our 
law  books,  as  well  as  our  homilies,  have  denied  that  any  case  can  be  excepted 
from  so  general  and  positive  a  rule;  forgetting  how  impossible  it  is,  in  any 
practical  system  of  laws,  to  point  out  beforehand  those  eccentrical  remedies, 
which  the  sudden  emergence  of  national  distress  may  dictate,  and  which  that 
alone  can  justify.  On  the  other  hand,  over-zealous  republicans,  feeling  the 
absurdity  of  unlimited  passive  obedience,  have  fancifully  (or  some  times  factiously) 
gone  over  to  the  other  extreme;  and  because  resistance  is  justifiable  to  the 
person  of  the  prince  when  the  being  of  the  state  is  endangered,  and  the  public 
voice  proclaims  such  resistance  necessarj,  they  have  therefore  allowed  to  every 
individual  the  right  of  determining  this  expedience,  and  of  employing  private 
foYce  to  resist  even  private  oppression.  A  doctrine  productive  of  anarchy,  and, 
in  consequence,  equally  fatal  to  civil  liberty,  as  tyranny  itself.  For  civil  liberty, 
rightlv  understood,  consists  in  protecting  the  rights  of  individuals  by  the 
unitea  force  of  society;  society  cannot  be  maintained,  and  of  course  can  exert 
no  protection,  without  obedience  to  some  sovereign  power;  and  obedience  is 
an  empty  name,  if  every  individual  has  a  right  to  decide  how  far  he  himself 
shall  obey. 

In  the  exertion,  therefore,  of  those  prerogatives  which  the  law  has  given  him, 
.the  king  is  irresistible  and  absolute,  accordmg  to  the  forms  of  the  constitution. 
And  yet,  if  the  consequence  of  that  exertion  be  manifestly  to  the  grievance  or 
r  *252 1  dishonor  of  the  kingdom,  the  parliament  will  call  his  advisers  *to  a  just 
L  J  and  sev«re  account.  For  prerogative  consisting  ^as  Mr.  Locke  (/)  has 
well  defined  it)  in  the  discretionary  power  of  acting  for  tne  public  good,  where 
the  positive  laws  are  silent ;  if  that  discretionary  power  be  abused  to  the  public 
detriment,  such  prerogative  is  exerted  in  an  unconstitutional  manner.  Thus 
the  king  may  make  a  treaty  with  a  foreign  state,  which  shall  irrevocably  bind 
the  nation ;  and  yet,  when  such  treaties  nave  been  judged  pernicious,  impeach- 
ments have  pursued  those  ministers,  by  whose  agency  or  advice  they  were 
concluded. 

The  prerogatives  of  the  crown  (in  the  sense  under  which  we  are  now  consid- 
ering them)  respect  either  this  nation's  intercourse  with  foreign  nations,  or  its 
own  domestic  government  and  civil  polity. 

AVith  regard  to  foreign  concerns,  the  king  is  the  delegate  or  representative  of 
his  people.  It  is  impossible  that  the  individuals  of  a  state,  in  their  collective 
capacity,  can  transact  the  affairs  of  that  state  with  another  community  equally 
numerous  as  themselves.  Unanimity  must  be  wanting  to  their  measures,  and 
strength  to  the  execution  of  their  counsels.  In  the  king,  therefore,  as  in  a  centre, 
all  the  rays  of  his  people  are  united,  and  formed  by  that  union,  a  consistency, 
splendor  and  power,  that  make  him  feared  and  respected  by  foreign  potentates; 

(/)  On  Got.  8,  i  106. 
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who  would  scruple  to  enter  into  any  engagement  that  musfc  afterwards  be  revised 
and  ratified  by  a  popular  assembly.  What  is  done  by  the  royal  authority,  with 
regard  to  foreign  powers,  is  the  act  of  the  whole  nation;  what  is  done  without 
the  king's  concurrence,  is  the  act  only  of  private  men.  And  so  fat  is  this  point 
carried  by  our  law  that  it  hath  been  held,  {g^j  that  should  all  the  subjects  of 
England  make  war  with  a  king  in  league  with  the  king  of  England,  without 
the  royal  assent,  such  war  is  no  breach  of  the  league.  And,  by  the  statute 
2  Hon.  V,  c.  6,  any  subiect  committing  acts  of  hostility  upon  any  nation  in  league 
with  the  kinff  was  declared  to  be  guilty  of  high  treason ;  and,  although  that  act 
was  repealed  by  the  statute  20  Hen.  VI,  c.  11,  so  far  as  *relate8  to  the  r  4^053 1 
making  this  offence  high  treaison,  yet  still  it  remains  a  veiy  great  offence   ^  -' 

against  the  law  of  nations,  and  punishable  by  our  laws,  either  capitally  or  other- 
Wise,  according  to  the  circumstances  of  the  case. 

I.  The  king  therefore,  considered  as  the  representative  of  his  people,  has  the 
sole  power  of  sendinff  ambassadors  to  foreign  states,  and  receiving  ambassadors 
at  home.  This  may  lead  us  into  a  short  digression,  by  way  of  inquiry,  how  far 
the  municipal  laws  of  England  intermeddle  with  or  protect  the  rights  of  these 
messengers  from  one  potentate  to  another,  whom  we  call  ambassadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of  ambassadors  are  deter- 
mined by  the  law  of  nature  and  nations,  and  not  by  any  municipal  constitutions. 
For,  as  they  represent  the  persons  of  their  respective  masters,  who  owe  no  sub- 
jection to  any  laws  but  those  of  their  own  country,  their  actions  are  not  subject 
to  the  control  of  the  private  law  of  that  state  wherein  they  are  appointed  to 
reside.  He  that  is  subject  to  the  coercion  of  laws  is  necessarily  dependent  on 
that  power  by  whom  those  laws  were  made :  but  an  ambassador  ought  to  be  inde- 
pendent of  every  power  except  that  by  which  he  is  sent,  and  of  consequence 
ought  not  to  be  subject  to  the  mere  municipal  laws  of  that  nation  wherein  he 
is  to  exercise  his  functions.  If  he  grossly  offends,  or  makes  an  ill  use  of  his 
character,  he  may  be  sent  home  and  accused  before  his  master ;  (h)  who  is  bound 
either  to  do  justice  upon  him,  or  avow  himself  the  accomplice  of  his  crimes.  {%) 
But  there  is  great  dispute  among  the  writers  on  the  laws  of  nations,  whether 
this  exemption  of  amoassadors  extends  to  all  crimes,  as  well  natural  as  positive; 
or  whether  it  only  extends  to  such  as  are  mala-  prohibita,  aa  coining,  and  not 
to  those  that  are  mala  in  se,  as  murder,  (k)  Our  law  seems  to  have  formerly 
taken  in  the  restriction,  as  well  as  the  general  exemption.  *For  it  has  r  ^054 1 
been  held,  both  by  our  common  lawyers  and  civilians  {I)  that  an  ambas-   ^  -' 

sador  is  privileged  by  the  law  of  nature  and  nations ;  and  yet,  if  he  commits 
any  offence  against  the  law  of  reason  and  nature,  he  shall  lose  his  privilege ;  (m) 
and  that  therefore,  if  an  ambassador  conspires  the  death  of  the  xing  in  whose 
land  he  is,  he  may  be  condemned  and  executed  for  treason ;  btlt  if  he'Commits 
any  other  species  of  treason  it  is  otherwise,  and  he  must  be  sent  to  his  own  king- 
dom, (n)  And  these  positions  seem  to  be  built  upon  good  appearance  of  reason. 
For,  since,  as  we  have  formerly  shewn,  all  municipal  laws  act  in  subordination 
to  the  primary  law  of  nature,  and,  where  they  annex  a  punishment  to  natural 
crimes,  are  only  declaratoi-y  of,  and  auxiliary  to,  that  law ;  therefore  to  this 
natural  universal  rule  of  justice,  ambassadors,  as  well  as  other  men,  are  subiect 
in  all  countries;  and  01  consequence,  it  is  reasonable  that,  wherever  they 
transgress  it,  they  shall  be  liable  to  make  atonement.  (0)  But,  however  these 
principles  might  formerly  obtain,  the  general  practice  of  this  country,  as  well 
as  the  rest  of  Europe,  seems  now  to  pursue  the  sentiments  of  the  learned 
Grotius,  that  the  security  of  ambassadors  is  of  more  impoi*tance  than  the  pun- 
ishment of  a  particular  crime,  {p)    And  therefore  few,  if  any,  examples  have 

ig)  4  Inst.  152. 

(A)  As  was  done  with  Count  Gyllenberg  the  Swedish  miniater  to  Great  Britain,  A.  D.  1717. 

(*)  Vtin  Leenw'en  In  Ff.  50,  7,  17.    Brtrbeyrao's  PnC  1,  8,  o.  9,  f »,  and  17.    Van  Bynkcrriioek  ds  ybf» 
kffator.G.  17,  18.  19. 
(0  1  Roll.  Rep.  175.    8  Diilstr.  17.    (m)  4  Inst.  153. 
{n)  1  Roll.  Rep.  185.  (o)  Forster's  ReportB.  188. 

(0)  Seewriiat  UgtOorum  utUitaH  qucs  ex  poena  est  prag^ondercA.    (De  Jure  b,  ^  p,  18,  4. 4.) 
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of  ambassadors,  (d)  as  observed  in  the  most  civilized  countries.  (12)  And,  in  conse- 
quence of  this  statute,  thus  declaring  and  enforcing  the  law  of  nations,  these 
r  ^257 1  privileges  are  *now  held  to  be  parii  of  the  law  of  the  land,  and  are  con- 
*-  J    stantly  allowed  in  the  courts  of  common  law.  (e) 

11.  It  is  also  the  king's  prerogative  to  make  treaties,  leagues,  and  alliances 
with  foreign  states  and  princes.    For  it.is  by  the  law  of  nations  essential  to  the 

foodness  of  a  league,  that  it  be  made  by  the  sovereign  power ;  (/)  and  then  it  is 
indinff  upon  the  whole  communitv:  and  in  England  the  sovereign  power, 
quoad  hoc,  is  vested  in  the  person  of  the  king.  Whatever  contracts  therefore  he 
engages  in,  no  other  power  in  the  kingdom  can  legally  delay,  resist  or  annuL 
And  yet,  lest  this  plentitude  of  authority  should  be  abused  to  the  detriment  of 
the  public,  the  constitution  (as  we  hinted  before)  hath  here  interposed  a  check, 
by  the  means  of  a  parliamentary  impeachment,  for  the  punishment  of  such  min- 
isters as  from  criminal  motives  advise  or  conclude  any  treaty,  which  shall 
afterwards  be  judged  to  derogate  from  the  honour  and  interest  of  the  nation.  (13) 

Cd)  Scepe  gucuitum  est  an  comUum  wumero  etjure  habendi  aunt.  qtU  legatum  eonUiantur.non  ut  instructiorjlat 
Jegaiio^  ted  urUce  ut  lucro  suo  consulantf  institores  forte  ei  mercatorea.  £t,  quamvia  hcs  tape  dtfenderint  et 
comUum  loco  habere  voluerint  legatif  apparel  tatnen  satia  eo  non  periinere^  qui  tn  legaii  legationiave  officio  non 
aunt.  Quutn  autem  ea  rea  tionnunquam  turbaa  dederiit  optimo  exemplo  in  guibuadam  aulia  oUm  reqeptum 
Jitit,  utlegatua  teneretur  exMbere  nomencUauram  comitum  auorum.    Van  Bynkersh.  c.  15.  propeftnem, 

(e)  Fitzg.  JOO.    8tr».  797.  (f)  Puff.  JL.  of  X.  b.  8,  c.  ».  J  6. 

(12)  [And  the  exceptions  are  said  to  be  agreeable  to,  and  taken  from,  the  law  of  nations. 
Lockwood  V.  Coysgame,  3  Burr.  1676. 

A  person  claiming  the  benefit  of  the  7  Ann.  c.  12,  as  domestic  servant  to  a  public  minister, 
must  be  really  and  bona  fide  his  servant  at  the  time  of  the  arrest,  and  must  clearly  show  'by 
affidavit  the  general  nature  of  his  service,  and  the  actual  performance  of  it,  and  that  he  was 
not  a  trader  or  object  of  the  bankrupt  laws.  2  Stra.  797 ;  2  Ld.  Raym.  1524 ;  Fitzg.  200 ;  S. 
C,  1  Wils.  20,  78;  1  Bla.  Rep.  471 ;  S.  C,  3  Buir.  1676,  1731 ;  3  Wils.  33,  and  3  Campb.  47 ;  4 
Burr.  2016. 

This  privilege  extends  to  the  servants  of  a  public  minister,  being  natives  of  the  country 
where  he  resiaes,  as  well  as  to  his  foreign  servants :  3  Burr.  1676 ;  and  not  only  to  servants 
lying  in  his  house,  for  many  houses  are  not  large  enough  to  contain  and  lodge  all  the  ser- 
vants of  Bomepublio  ministers,  but  also  to  real  and  actual  servants  lying  out  of  his  house. 
2  Str.  797 ;  3  "Wils.  35;  1  Bar.  and  Ores.  562.  Nor  is  it  necessary  to  entitle  them  to  the  priv- 
ilege that  their  names  should  have  been  registered  in  the  secretary  of  state's  office,  and  tranB- 
mitted  to  the  sheriff's  office :  4  Burr.  2017 ;  3  Term.  Rep.  79 ;  though,  unless  they  have  been 
BO  registered  and  transmitted,  the  sheriff  or  his  officers  cannot  be  proceeded  against  for  arrest- 
mg  them.  See  the  statute,  $  5 ;  1  Wils.  20,  and  a  modem  order.  And  it  is  not  to  be  expected, 
that  every  particular  act  of  service  should  be  specified.  It  is  enough  if  an  actual  bona  fide 
service  be  proved,  and  if  such  a  service  be  sufficiently  made  out  bv  affidavit,  the  court  vnll 
not,  upon  bare  suspicion,  suppose  it  to  have  been  merely  colorable  and  collusive.  3  Burr. 
1481.  Where  the  servant  of  an  ambassador  did  not  reside  in  his  -master's  house,  but  rented 
and  lived  in  another,  part  of  which  he  let  in  lodgings,  it  was  held  that  his  goods  in  that 
house,  not  being  necessary  for  the  convenience  of  the  ambassador,  were  liable  to  be  distrained 
for  poor  rates.  Novel  lo  v.  Toogood,  1  Bar.  and  Ores.  554.  This  act  does  not  extend  to  con- 
8%d8,  who  are  therefore  liable  to  arrest.  Yiveash  v.  Becker,  3  Maule  and  SeL  284.  See  1  Chitty's 
Ck)m.L.  69,70.] 

(13)  By  the  constitution  of  the  United  States  the  president  has  power,  **  by  and  with  the  con 
sent  of  the  senate,  to  make  treaties,  provided  two-thirds  of  the  senators  present  conciu:."  Art.  2, 
J  1.  In  practice,  the  president,  through  the  proper  minister  or  secretary  of  state,  first  agrees  with 
the  foreign  power  upon  the  terms  of  a  treaty,  and,  when  it  is  drawn  up  in  due  form,  submits  if 
to  the  senate  for  ratification.  The  senate  may  either  ratify  the  treaty  as  it  stands,  or  reject  it 
altogether ;  or  that  body  may  ratify  it  with  amendments,  in  which  case  the  amended  treaty  must 
be  submitted  to  the  foreign  power  for  concurrence  in  the  amendments. 

Another  clause  of  the  constitution  provides  that  "  this  constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made  or  which  shall 
be  made  under  the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land ;  and 
the  judges  in  every  state  shall  be  bound  thereby,  any  thing  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding."  Art.  6,  $  2.  A  treaty,  although  agreed  to  by  the 
president,  does  not  become  binding  on  the  United  States  until  ratified  by  the  senate ;  but  by 
that  ratification  it  becomes  the  "  supreme  law  of  the  land,"  and  as  such  binds  all  departments 
of  the  government.  It  has  sometimes  been  claimed,  that,  when  a  ^ant  of  money  is  essential 
to  give  the  treaty  effect,  the  house  of  representatives  can  exercise  their  own  judgment  to  make 
the  grant  or  refuse  it;  but  though  they  have  the  power  to  refuse,  it  seems  cloar  that,  under  the 
constitution,  they  have  not  the  right.  See  the  discussions  on  this  subject  in  the  house  ol'  repre- 
Bentatives,  as  c<)nnected  with  Jay's  treaty  with  Great  Britain  in  1794,  with  the  reciprocity 
convention  with  the  same  country  at  the  close  of  the  war  of  1812,  and  with  the  treaty  with 
Russia  for  Alaska  in  1867. 
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III.  Upon  the  same  principle  the  kins;  has  also  the  sole  prerogative  of  making 
war  and  peace.  (14^  For  it  is  held  by  all  the  writers  on  the  law  of  nature  and 
nations,  that  the  nght  of  making  war,  which  by  nature  subsisted  in  every  indi- 
vidual, is  ^iven  up  by  all  private  persons  that  enter  into  society,  and  is  vested  in 
the  sovereign  power :  (g)  and  this  right  is  given  up,  not  only  by  individuals, 
but  even  by  the  entire  body  of  people,  that  are  unaer  the  dominion  of  a  sover- 
eign. It  would  indeed  be  extremely  improper,  that  any  number  of  subjects 
should  have  the  power  of  binding  the  supreme  magistrate,  and  putting  him 
against  his  will  in  a  stato  of  war.  Whatever  hostilities  therefore  may  be  com- 
mitted by  private  citizens,  the  state  ought  not  to  be  affected  thereby;  unless 
that  should  justify  their  proceedings,  and  thereby  become  partner  in  the  guilt 
Such  unauthorized  volunteers  in  violence  are  not  ranked  among  open  enemies,  but 
are  treated  like  pirates  and  robbers :  according  to  that  rule  of  the  civil  law;  (h) 
hastes  hi  sunt  qui  nobis,  aut  quibus  nos,  publico  bellum  decrevimus  r  cwteri 
latrones  aut  ^prcsdones  sunt.  And  the  reason  which  is  given  by  Gro-  r  ^okq  i 
tius,  (t)  why  according  to  the  laws  of  nations  a  denunciation  of  war  ought  ^  J 
always  to  precede  the  actual  commencement  of  hostilities,  is  not  so  much  that  the 
«nemy  may  be  put  upon  his  guard,  (which  is  matter  rather  of  magnanimity  ihan 
right,)  but  that  it  may  be  certainly  clear  that  the  war  is  not  undertaken  by 
private  persons,  but  by  the  will  of  the  whole  community ;  whose  right  of  willing 
is  in  this  case  transferred  to  the  supreme  magistrate  by  the  fundamental  laws  of 
society.  So  that,  in  order  to  make  a  war  completely  effectual,  it  is  necessary 
with  us  in  England  that  it  be  publicly  declared  and  duly  proclaimed  by  the 
king's  authority;  and,  then,  all  parts  of  both  the  contending  nations,  from  the 
highest  to  the  lowest,  are  bound  by  it  And  wherever  the  right  resides  of 
beginning  a  national  war,  there  also  must  reside  the  right  of  ending  it,  or  the 
power  of  making  peace.  And  the  same  check  of  parliamentary  imi)eachment, 
for  improper  or  inglorious  conduct,  in  beginning,  conducting,  or  concluding  a 
national  war,  is  in  general  sufficient  to  restrain  the  ministers  of  the  crown  from 
a  wanton  or  injurious  exertion  of  this  great  prerogative. 

IV.  But,  as  the  delay  of  making  war  may  sometimes  be  detrimental  to  indi- 
viduals who  have  suffered  by  depredations  from  foreign  potentates,  our  laws 
have  in  some  respects  armed  the  subject  with  powers  to  impel  the  prerogative ; 
by  directing  the  ministers  of  the  crown  to  issue  letters  of  marque  and  reprisal 
upon  due  demand ;  the  prerogative  of  granting  which  is  nearly  related  to,  and 
plainly  derived  from,  that  other  of  making  war ;  this  being  indeed  only  an  incom- 
plete state  of  hostilities,  and  generally  ending  in  a  formal  declaration  of  war. 
These  letters  are  grantable  by  the  law  of  nations,  {Jc\  whenever  the  subjects  of 
one  state  are  oppressed  and  injured  bv  those  of  another ;  and  justice  is  denied 
by  that  state  to  which  the  oppressor  belongs.  In  this  case  letters  of  marque  and 
reprisal  (words  used  as  synonymous;  and  signifying,  the  latter  a  taking  in 
return,  the  former  the  passing" the  frontiers  in  order  to  such  taking,)  {I)  may 
be  obtained,  in  order  to  seize   the  bodies   or  goods  of  the  subjects  of  the 

(g)  Pnff.  b.  8,  o.  6,  J  8,  and  Barbeyr.  in  loe.  fh)  If.  60, 16, 118.  (i)  Dejure  v,  fp,  i.  8,  «.  4, 1 11. 

(%J  IHd.  I.  8;  c.  8,  f  4  #  6.  (IJ  Dufrenae,  tit  Maroa. 

It  is  proper  to  remark  in  this  oonnection,  in  order  to  ke&^  plainly  before  us  the  distinction 
between  the  sphere  of  powers  of  the  United  States  as  a  nation,  and  the  several  states  indi?id- 
naUy,  that  the  latter  are  forbidden  by  the  oonstitution  to  enter  into  any  treatv,  alliance  or  con- 
federation, or  to  gxaDt  loiters  of  marque  and  reprisal :  art  I.  $  10 ;  nor  can  they  enter  into  any 
agreement  or  compact  with  another  state  or  with  a  foreign  power  without  the  consent  of 
congrcKs.    Ibid* 

(14)  The  power  to  declare  war  has  not  been  confided  to  the  president  of  the  United  States, 
but  is  conferred  upon  congress.  Const,  of  U.  S.  art.  1,  $  8.  The  president,  however,  is  by 
the  same  instrument  made  commander-in-chief  of  the  army  and  navy,  and  it  is  possible  for 
him,  in  the  recess  of  congress,  if  sufficientiy  reckless  of  consequences,  to  bring  on  a  war  with  a 
foreign  nation,  by  employing  armed  forces  against  it  in  a  hostile  manner.  Those  who  opposed 
the  action  of  the  government  in  the  case  of  the  war  with  Mexico,  insisted  that  that  war  was 
brought  on  by  the  president  wrongfully  taking  forcible  possession  of  the  territoir  in  dispute ; 
bat  congress  justifiud  the  president,  and  declaicd  that  war  existed  "  by  the  act  of  Mexico^'' 
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r  *259 1  o^^^^^^g  state,  until  satisfaction  *be  made,  wherever  they  happen  to  be 
L  ^  J  found.  And  indeed  this  custom  of  reprisals  seems  dictated  by  nature 
herself;  for  which  reason  we  find  in  the  most  ancient  times  very  notable 
instances  of  it  (m)  But  here  the  necessity  is  obvious  of  calling  in  the  sovereign 
power,  to  determine  when  reprisals  may  be  made;  else  every  private  sufferer 
would  be  a  judge  in  his  own  cause.  In  pursuance  of  which  principle,  it  is  with 
us  declared  by  the  statute  4  Hen.  V,  c.  7,  that,  if  any  subjects  of  tne.  realm  are 
oppressed  in  the  time  of  truce  by  any  forei^ers,  the  king  will  grant  marque 
in  due  form,  to  all  that  feel  themselves  ffneved.  Which  form  is  thus  directed 
to  be  observed:  the  suflferer  must  first  apply  to  the  lord  privy-seal,  and  he  shall 
make  out  letters  of  request  under  the  privy  seal ;  and  if,  after  such  request  of 
satisfaction  made,  the  party  required  do  not  within  convenient  time  make  due 
satisfaction  or  restitution  to  the  party  grieved,  the  lord  chancellor  shall  make 
him  out  letters  of  marque  under  the  great  seal ;  and  by  virtue  of  these  he  may 
attack  and  seize  the  property  of  the  aggressor  nation,  without  hazard  of  being 
condemned  as  a  robber  or  pirate,  (16) 

V.  Upon  exactly  the  same  reason  stands  the  prerogative  of  granting  safe-con- 
duciA,  without  which  by  the  law  of  nations  no  member  of  one  society  has  a 
right  to  intrude  into  another.  And,  therefore,  Puffendorf  very  justly  resolves,  (n) 
that  it  is  left  in  the  power  of  all  states  to  take  such  measures  about  the 
admission  of  strangers  as  they  think  convenient;  those  being  ever  excepted 
who  are  driven  on  the  coasts  bjr  necessity,  or  by  any  cause  that  aeserves  pity  or 
compassion.  Great  tenderness  is  shown  by  our  laws,  not  only  to  foreigners  in 
distress  (as  will  appear  when  we  come  to  speak  of  shipwrecks,)  but  with  regard 
also  to  the  admission  of  strangers  who  come  spontaneously.  For  so  long  as 
their  nation  continues  at  peace  with  ours,  and  they  themselves  behave  peace- 
r  *260 1  y*  *^®y  *^  under  *the  king's  protection ;  though  liable  to  be  sent 
L  J   home  whenever  the  king  sees  occasion.    But  no  subject  of  a  nation  at 

war  with  us  can,  by  the  law  of  nations,  come  into  the  realm,  nor  can  travel 

(mj  See  the  account  ffivcn  by  Nestor.  In  the  eleventh  hook  of  the  Iliad,  of  (he  repri«al8  made  by  himself 
of  the  Epeinii  nation  ;  from  whom  he  took  a  multitude  of  crtttlo,  asa  satisfncilon  for  a  prise  won  at  the  Elian 
games  by  his  flither  Neleus,  and  for  debts  due  to  many  private  subjects  of  the  Pylean  kiufrrlom  ;  out  of 
which  booty  the  king  took  tln*ee  hundred  head  of  cattle  for  bis  own  demand,  and  the  rest  were  eqaitably 
dlvitied  among  tlie  other  creditors. 

CnJ  Law  of  N.  and  N.  b.  3,  c.  3,  M^ 

(15)  [This  manner  of  granting  letterB  of  marque  has  long  been  disused,  and  according  to  the 
statute  of  Hen.  V,  could  only  be  granted  to  perscms  actually  grieved.  But  if  during  a  war,  a 
Rubject,  without  any  commission  from  the  king^  should  take  an  enemy's  ship,  the  prize  would 
not  be  the  property  of  the  captor,  but  would  be  one  of  the  droits  of  admiralty,  and  would 
belong  to  tne  King,  or  his  grantee,  the  admiral.  Garth.  399 ;  2  W(K)dd.  433.  Therefore,  to 
encourage  merchants  and  others  to  fit  out  privateers  or  armed  ships  in  time  of  war,  by 
various  acts  of  parliament,  the  lord  high  admiral,  or  the  commisnioners  of  the  admiralty,  are 
empowered  to  grant  commissions  to  the  owners  of  such  ships ;  and  the  prizes  captured  shall  be 
divided  according  to  a  contract  entered  into  between  tne  owners  and  the  captain  and  crew 
of  the  privateer.  But  the  owners,  before  the  commission  is  granted,  shall  give  security  to  the 
admiralty  to  l  ake  compensation  for  any  violation  of  treaties  oetween  those  powers  with  whom 
the  nation  is  at  peace.  And  by  the  24  Geo.  Ill,  c.  47,  they  shall  also  give  security  that 
such  anned  ship  shall  not  be  employed  in  smuggling.  Those  commissions  in  the  statutes, 
and  UDon  all  occasions,  are  now  called  letters  or  marque.  29  Goo.  II,  c.  34 ;  19  Geo,  III,  c. 
67 ;  MoUoy,  c.  3,  s.  d.  The  king  has  the  right  of  releasing  any  prize  captured  by  such  ships 
at  any  time  previously  to  condemnation.  11  East,  619.  Letters  or  marque  or  general 
reprisals,  as  these  commissions  are  called,  are  only  valid  during  the  war,  and  may  be  vacated 
either  by  express  revocation,  or  by  the  misconduct  of  the  parties,  as  for  example,  by  their 
cruelty.    5  Rob.  Rep.  9.] 

In  a  conference  held  at  Paris,  in  1856,  it  was  agreed  by  the  representatives  of  Austria,  France, 
Great  Britain,  Sardinia,  Prussia,  Russia  and  Turkey,  to  abolish  privateering,  and  that  in  time  of 
war  neutral  fla^s  and  neutral  goods  should  be  inviolable.  The  United  States  was  invited  to  ccm- 
our  in  this  modification  of  international  law,  but  declined,  unless  the  conference  would  go  farther, 
and  make  all  private  property  exempt  from  capture  at  sea.  This  offer  was  favorably  received  by 
France  and  Russia^  but  rejected  by  the  British  government.  There  the  matter  reritod  until  the 
breaking  out  of  the  rebellitm  in  America  in  IdGl,  when  the  government  of  the  United  States 
opened  negotiatitms  with  the  nations  represented  in  the  Paris  conference  of  1856,  and  proposed  to 
withdraw  the  refusal  to  concur  in  the  conclusions  of  that  conference ;  but  the  offer  elicited  no 
favorable  response.  Since  the  close  of  the  civil  war  in  America,  negotiations  have  been  going  on 
between  the  United  ^tes  and  the  principal  governments  of  Europe,  which  bid  fair  to  result  i» 
a  general  agreement  m  substantial  accord  with  what  has  always  been  the  American  view 
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himself  upon  the  hi^h  seas,  or  send  his  goods  and  merchandize  from  one  place 
to  another  without  danger  of  being  seiz^  by  our  subjects,  unless  he  has  letters 
of  safe-conduct ;  which,  by  divers  ancient  statutes,  (o)  must  be  granted  under 
the  king's  great  seal  and  enrolled  in  chancery,  or  else  are  of  no  effect:  the  king 
being  supposed  the  best  judge  of  such  emergencies  as  may  deserve  exception 
from  the  general  law  of  arms.  But  passports  under  the  king's  si^-manual,  or 
licenses  from  his  ambassadors  abroad,  arc  now  more  usually  obtamed,  and  are 
allowed  to  be  of  equal  validity.  (16) 

Indeed  the  law  of  England,  as  a  commercial  country,  pays  a  very  particular 
regard  to  foreign  merchants  in  innumerable  instances.  One  I  cannot  omit  to 
mention :  that  by  magna  carta  (p)  it  is  provided,  that  all  merchants  (unless 
publicly  prohibited  before  hand)  shall  have  safe-conduct  to  depart  from,  to  come  • 
into,  to  tarry  in,  and  to  go  through  England  for  the  exercise  of  merchandize, 
without  any  unreasonable  imposts,  except  in  time  of  war :  and,  if  a  war  breaks 
out  between  us  and  their  country,  they  shall  be  attached  (if  in  England)  with- 
out harm  of  body  or  goods,  till  the  king  or  his  chief  justiciary  be  informed  how 
our  merchants  are  treated  in  the  land  with  which  we  are  at  war :  and,  if  ours  be 
secure  in  that  land,  they  shall  be  secure  in  ours.  This  seems  to  have  been  a 
common  rule  of  equity  among  all  the  northern  nations ;  for  we  learn  from 
Stiernhook,*(5')  that  it  was  a  maxim  among  the  Goths  and  Swedes,  ^^  quam  legem 
exteri  nobis  posuerey  eandem  illis  ponemus.  But  it  is  somewhat  extraordinary, 
that  it  should  have  found  a  place  in  magna  carta,  a  mere  interior  treatv  between 
the  king  and  his  natural-born  subjects :  which  occasions  the  learned  Montes- 
quieu to  remark  with  a  degree  of  admiration,  "  that  the  English  have  made 
*the  protection  of  foreign  merchants  one  of  the  articles  of  their  national  r  ^ogi  i 
liberty."  (r)     But  indeed  it  well  justifies  another  observation  which  he   ^  ^ 

has  made  (s)  "  that  the  English  know  better  than  any  other  people  upon  earth, 
how  to  value  at  the  same  time  these  three  great  advantages,  religion,  liberty  and 
commerce."  Very  different  from  the  genius  of  the  Koman  people;  who,  in 
their  manners,  their  constitution,  and  even  in  their  laws,  treated  commerce  as 
a  dishonourable  employment,  and  prohibited  the  exercise  thereof  to  persons  of 
birth,  or  rank,  or  fortune;  (t)  and  equally  different  from  the  bigotry  of  the 
canonists,  who  looked  on  trade  as  inconsistent  with  Christianity,  (u)  and  deter- 
mined at  the  council  of  Melfi,  under  Pope  Urban  II,  A.  D.  1090,  that  it  was 
impossible,  with  a  safe  conscience,  to  exercise  any  traffic,  or  follow  the  profession 
of  the  law.  (w) 

These  are  the  principal  prerogatives  of  the  king  respecting  this  nation's  inter- 
course with  foreign  nations ;  in  all  of  which  he  is  considered  as  the  delegate  or 
represenative  of  his  people.  But  in  domestic  affairs  he  is  considered  in  a  great 
variety  of  characters,  and  frona  thence  there  arises  an  abundant  number  of  other 
prerogatives. 

L  First,  he  is  a  constituent  part  of  the  supreme  legislative  power;  and,  as 
such,  has  the  prerogative  of  rejecting  such  provisions  in  parliament  as  he  judges 
improper  to  be  passed.  The  expediency  of  which  constitution  has  before  been 
evinced  at  large,  (x)    1  shall  only  farther  remark,  that  the  king  is  not  bound  by 

(oj  16  Hen.  VI.  c.  8.    18  Hen.  VT.  c.  8.    20  Hen.  VI.  o.  1. 

(pj  C.  30.  {a)  Dejure  Sueon.  I.  3.  c.  4.  CrJ  Sp.  L.  90.  18.  U)  iWef.  20,  6. 

CV  XoMKores  nataWms.  et  honorum  luce  conspicuoB,  et  pairvmomo  <Utiore$tpemiciosum  urbilnu  tneroUnonium 
exercereprokibemua.    C.  4  fti.  3. 

(uj  Homo  mercator  vix  atU  nungttam  potest  Deo  placere  i  et  idea  mUhu  Chriiiianue  debet  etee  mercaior  ; 
aut  H  voluerit  etae,  prqjtciatur  de  ecclesia  Dei.    Decret  1.  88.  11. 

(wj  Falsa /It  ptBnitentia  [laid]  cttm  penitus  ah  officio  curiali  vel  negotiaU  non  recedit,  qwe  einepeocatit  agi 
ulla  ratione  non  prcfwtlet.    Ad.  ConcU.  apud  Baron^  c.  16. 

(xj  Ch.  2,  page  164. 

(16)  The  acts  imposmg  restraints  upon  aliens  have  been  Yerj  mnch  modified  and  liberalixed 
once  these  Commentaries  were  written,  and  an  alien  who  is  gnilty  of  no  breach  of  the  mnnioi- 
^1  law,  is  not  likely  to  be  disturbed  in  Great  Britain. 

In  the  United  States  the  president  is  empowered,  in  case  of  war  with  any  foreign  nation,  to 
impose  restraints  upon  the  citizens  or  residents  of  such  nation  who  may  be  within  the  United 
States,  and  to  remove  them  from  the  countiy  in  his  discretion.    1  Stat,  at  Large,  577. 
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any  act  of  parliament,  unless  he  be  named  therein  by  special  and  particular 
words.  The  most  general  words  that  can  be  devised  ("  any  person  or  persons, 
r  *2g2 1  ^^^i®s  politic  or  corporate,  &c.")  affect  not  him  in  the  least,  if  *they 
^  J   may  tend  to  restrain  or  diminish  any  of  his  rights  or  interests,  (y)    For 

it  would  be  of  most  mischievous  consequence  to  the  public  if  the  strength  of 
the  executive  power  were  liable  to  be  curtailed  without  its  own  express  consent, 
by  constructions  and  implications  of  the  subject  Yet,  where  an  act  of  par- 
liament is  expressly  made  for  the  preservation  of  public  rights  and  the  suppres- 
sion of  public  wrongs,  and  does  not  interfere  with  the  established  rights  of  the 
crown,  it  is  said  to  be  binding  as  well  upon  the  king  as  upon  the  subject :  (z) 
and,  likewise,  the  king  may  take  the  benefit  of  any  particular  act,  though  he  be 
•  not  especially  named,  (a) 

II.  The  king  is  considered,  in  the  next  place,  as  the  generalissimo,  or  the  first 
in  military  command,  within  the  kingdom.  The  great  end  of  society  is  to  pro- 
tect the  weakness  of  individuals  by  the  united  strength  of  the  community;  and 
the  principal  use  of  government  is  to  direct  that  united  strength  in  the  best  and 
most  effectual  manner  to  answer  the  end  proposed.  Monarchical  government 
is  allowed  to  be  the  fittest  of  any  for  this  purpose :  it  folloAvs  therefore,  from 
the  very  end  of  its  institution,  that  in  a  monarchy  the  military  power  must  be 
trusted  in  the  hands  pf  the  prince.  ' 

In  this  capacity,  therefore,  of  general  of  the  kingdom,  the  king  has  the  sole 
power  of  raising  and  regulating  fleets  and  armies.  Of  the  manner  in  which 
they  are  raised  and  regulated  I  shall  speak  more  when  I  come  to  consider  the 
military  state.  We  are  now  only  to  consider  the  prerogative  of  enlisting  and 
of  governing  them :  which  indeed  was  disputed  and  claimed,  contrary  to  all 
reason  and  precedent,  by  the  long  parliament  of  King  Charles  I :  but,  upon 
the  restoration  of  his  son,  was  solemnly  declared  by  the  statute,  13  Car.  II,  c.  6. 
(x>  be  in  the  king  alone:  for  that  the  sole  supreme  government  and  command 
of  the  militia  within  all  his  majesty's  realms  and  dominions,  and  of  all  forces 
by  sea  and  land,  and  of  all  forts  and  places  of  strength,  ever  was  and  is 
r  *263 1  ^^®  *undoubted  right  of  his  majesty,  and  his  royal  predecessors,  kings 
^  J   and  queens  of  England ;  and  that  both  or  either  house  of  parliament 

cannot  nor  ought  to  pretend  to  the  same. 

This  statute,  it  is  obvious  to  observe,  extends  not  only  to  fleets  and  armies, 
but  also  to  forts  and  other  places  of  strength  within  the  realm ;  the  sole  pre- 
rogative as  well  of  erecting  as  manning  and  governing  of  which,  belongs  to  the 
king  in  his  capacity  of  general  of  the  kingdom :  (b)  and  all  lands  were  formerly 
subject  to  a  tax  for  building  of  castles  wherever  the  king  thought  proper. 
This  was  one  of  the  three  things,  from  contributing  to  tne  performance  of 
which  no  lands  were  exempted ;  and  therefore  called  by  our  Saxon  ancestors 
the  trinoda  necessitas :  sc.  pontis  reparation  arcis  construction  et  expeditio  contra 
hosteni.  {c)  And  this  they  were  called  upon  to  do  so  often,  that,  as  Sir  Edward 
Coke  from  M.  Paris  assures  us,  ((/)  there  were,  in  the  time  of  Henry  II,  1115 
castles  subsisting  in  England.  The  inconveniences  of  which,  when  granted  out 
to  private  subjects,  the  lordly  barons  of  those  times,  were  severely  felt  by  the 
whole  kingdom ;  for,  as  William  of  Newburgh  remarks  in  the  reign  of  King 
Stephen, "  erant  in  Anglia  quodammodo  tot  reges  velpotius  tyranni  quot  domini 
castellorum :"  but  it  was  felt  by  none  more  sensibly  than  by  two  succeeding 
princes.  King  John  and  King  Henry  III.  And,  tlierefore,  the  greatest  part  of 
them  being  demolished  in  the  baron's  wars,  the  kings  of  after-times  have  been 
very  cautions  of  suflTering  them  to  be  rebuilt  in  a  fortified  manner:  and  Sir 
Edward  Coke  lays  it  down,  (e)  that  no  subject  can  build  a  castle,  or  house  of 
strength  embattled,  or  other  fortress  defensible,  without  the  license  of  the 
king ;  for  the  danger  which  might  ensue  if  every  man  at  his  pleasure  might 
do  it 

It  is  partly  upon  the  same,  and  partly  upon  a  fiscal  foundation,  to  secure 

(f )  11  Ben.  74.  (s)  Ihld.  71.  (a)  7  Rep.  33.  (&)  2  Inst.  80. 

(c)  Gowel'8  lutorpr.  tU,  cattdlarum  operatio.    Sold.  Joia.  Angl.  1,  43.  i.d)  ^  Inst.  81.  (e)  1  Inst.  5. 
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his  marine  revenue,  that  the  king  has  the  *prerogative  of  appointing  r  ^,^^4 1 
ports  and  havens,  or  snch  places  only,  for  persons  and  merchandize  to   ^  ^ 

Eass  into  and  out  of  the  realm,  as  he  in  his  wisdom  sees  proper.  By  the  feudal 
iw  all  navigable  rivers  and  havens  were  computed  among  the  regalia,  (/)  and 
were  subject  to  the  sovereign  of  the  state.  And  in  England  it  hath  always  been 
holden,  that  the  king  is  lord  of  the  whole  shore,  (g)  ana  particularly  is  the  guar- 
dian of  the  ports  and  havens,  which  are  the  inlets  and  gates  of  the  realm  ;  (?i) 
and  therefore,  so  early  as  the  reign  of  King  John,  we  find  ships  seized  by  the 
king's  officers  for  putting  in  at  a  place  that  was  not  a  legal  port,  (i)  These  legal 
pprte  were  undoubtedly  at  first  assigned  by  the  crown ;  since  to  each  of  them  a 
court  of  portDflfiteis  incident,  (/)  the  jurisdiction  of  which  must  flow  from  the 
royal  authority :  the  great  ports  of  the  sea  are  also  referred  to,  as  well  known 
and  established  by  statute  4  Hen.  IV,  c.  20,  which  prohibits  the  landing  else- 
where under  pain  of  confiscation ;  and  the  statute  1  Eliz.  c.  11,  recites,  that  the 
frai^chise  of  lading  and  discharging  had  been  frequently  granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  the  franchise^of  havens  and 
ports,  yet  he  had  not  the  power  of  resumption,  or  of  narrowing  and  confining 
their  limits  when  once  established  ;  but  any  person  had  a  right  to  load  or  dis- 
charge his  merchandize  in  any  part  of  the  haven :  whereby  tne  revenue  of  the 
customs  was  much  impaired  and  diminished  by  fraudulent  landings  in  obscure 
and  private  corners.  This  occasioned  the  statutes  of  1  Eliz.  c.  11,  and  13  and 
14'  Car.  II,  c.  11,  §  14,  which  enable  the  crown  by  commission  to  ascertain  the 
limits  of  all  ports,  and  to  assign  proper  wharfs  and  quays  in  each  port  for  the 
exclusive  landing  and  loading  of  merchandize.  (17) 

The  erection  of  beacons,  light-houses  and  sea-marks  is  also  a  branch  of 
the  royal  prerogative ;  whereof  the  first  was  *anciently  used  in  order  r  ^055 1 
to  alarm  the  country,  in  case  of  the  approach  of  an  enemy ;  and  all  of  »-  ^ 

them  are  signally  useful  in  guiding  and  preserving  vessels  at  sea,  by  night,  as 
well  as  by  day.  For  this  purpose  the  king  hath  the  exclusive  power,  by  commis- 
sion under  his  great  seal,  (k)  to  cause  them  to  be  erected  in  fit  and  convenient 
places,  (I)  as  well  upon  the  lands  of  the  subject  as  upon  the  demesnes  of  the 
crown :  which  power  is  usually  vested  by  letters  patent  in  the  office  of  lord  high 
admiral,  (m)  And  by  statute  8  Eliz.  c.  13,  the  corporation  of  the  trinity-house 
are  impowered  to  set  up  any  beacons  or  sea-marks  wherever  they  shall  think 
them  necessary ;  and  if  the  owner  of  the  land,  or  any  other  person,  shall  destroy 
them,  or  shall  take  down  any  steeple,  tree  or  other  known  sea-mark,  he  shall 
forfeit  100;,  or  in  case  of  inability  to  pay  it,  shall  be  ipso  facto  outlawed. 

To  this  branch  of  the  prerogative  may  also  be  referred  the  power  vested  in  his 
majesty  by  statutes  12  Car.  11,  c.  4,  and  29  Geo.  II,  c  16,  of  prohibiting  the 
exportation  of  arms  or  ammunition  out  of  this  kingdom,  under  severe  penal- 
ties :  and  likewise  the  right  which  the  king  has,  whenever  he  sees  proper,  of 
confining  his  subjects  to  stay  within  the  realm,  or  of  recalling  them  when 
beyond  the  seas.  By  the  common  law,  (w)  every  man  may  go  out  of  the  realm 
for  whatever  cause  he  pleaseth,  without  obtaining  the  king's  leave ;  provided  he 
is  under  no  injunction  of  staying  at  home :  (which  liberty  was  expressly  declared 
in  King  John's  great  charter,  though  left  out  in  that  of  Henry  III,)  but  because 
that  every  man  ought  of  right  to  defend  the  king  and  his  realm,  therefore,  the 
king,  at  his  pleasure,  may  command  him  by  his  writ  that  he  go  not  beyond  the 
seas,  or  out  of  the  realm,  without  license;  and,  if  he  do  the  contrary,  he  shall 
be  punished  for  disobeying  the  king's  command.  Some  persons  there  anciently 
were,  that,  by  reason  of  their  stations,  were  under  a  perpetual  prohibition  of 
going  abroad  without  license  obtained ;  among  which  were  reckoned  all  peers 

(/)  2  Feud.  t.  66;  Crag.  1. 15, 15.  {a)  F.  N.  B.  IIS.  (*)  Dav.  9.  56. 

{€)  Madox.  Hist.  Exch.  530.  (i)  4  Iiist.  148.  {k)  3  Inst.  'iOJ.    4  Inst.  148. 

(!)  Jiot,  Cknu,    I  Rio.  II,  m.  42.    Pryn.  on  4  lust.  136.       (m)  Sid.  15^.    4  lust.  149.  (n)  F.  N.  B.  86. 

(17)  The  power  to  regulate  commerce  is  vested,  by  the  constitution  of  the  United  States,  in 
ooigress  ;  and  incident^  to  this  is  the  power  to  declare  what  ports  shall  be  ports  of  entry, 
and  to  erect  and  maintain  beaconii,  light  hoiLses,  etc.    See  Const,  art.  1,  $  8. 
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r  ♦2fi6 1  ^^  account  of  their  beinff  counsellors  of  ♦the  crown  ;  all  knights,  who 
L  ^^^  J  ^Qj>Q  bound  to  defend  the  Kingdom  from  invasions ;  all  ecclesiastics,  who 
were  expressly  confined  by  the  fourth  chapter  of  the  constitutions  of  Clarendon, 
on  account  of  their  attachment  in  the  times  of  popery  to  the  see  of  Borne ;  all 
archers  and  other  artificers,  lest  they  should  instruct  foreigners  to  rival  us  in 
their  several  trades  and  manufactures.  This  was  law  in  the  times  of  Britton,  (o) 
who  wrote  in  the  reign  of  Edward  I :  and  Sir  Edward  Coke  {p)  gives  us 
many  instance^  to  this  efiect  in  the  time  of  Edward  III.  In  the  succeeding 
reign  the  affair  of  travelling  wore  a  very  different  aspect ;  an  act  of  parliament 
being  made,  (q)  forbidding  all  persons  whatever  to  go  abroad  without  license ; 
exc^i  only  the  lords  and  other  great  men  of  the  realm ;  and  true  and  notable 
merchants ;  and  the  king's  soldiers.  But  this  act  was  repealed  bv  the  statute 
4  Jac.  I,  c.  1.  And  at  present  everybody  has,  or  at  least  assumes,  the  liberty  of 
going  abroad  when  he  pleases.  Yet,  undoubtedly,  if  the  king,  by  writ  of  ne 
exeat  regnum,  (18)  under  his  great  seal  or  privy  seal,  thinks  proper  to  prohibit 
him  from  so  doing ;  or  if  the  king  sends  a  writ  to  any  man,  when  abroad,  com- 
manding his  return  ;  (19)  and,  in  either  case,  the  subject  disobeys ;  it  is  a  high 
contempt  of  the  king's  prerogative,  for  which  the  offendei-'s  lands  shall  be  seized 
till  he  return ;  and  then  he  is  liable  to  fine  and  imprisonment  (r) 

III.  Another  capacity,  in  which  the  king  is  considered  in  domestic  affairs,  is 
as  the  fountain  of  justice  and  general  conservator  of  the  peace  of  the  kingdom. 
By  the  fountain  of  justice,  the  law  does  not  mean  the  author  or  originaly  but 
only  the  distributor.  Justice  is  not  derived  from  the  king,  as  from  \i\%free  gift ; 
but  he  is  the  steward  of  the  public,  to  dispense  it  to  whom  it  is  due.  (s)  He  is 
not  the  spring,  but  the  reservoir,  from  whence  right  and  equity  are  conducted, 
by  a  thousand  channels,  to  every  individual.  The  original  power  of  judicature, 
r*267l  ^y  ^^®  fundamental  principles  of  society,  is  *lodged  in  the  society  at 
*-  -I   large :  but  as  it  would  be  impracticable  to  render  complete  justice  to  every 

individual,  by  the  people  in  their  collective  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  select  magistrates,  who  with  more  ease  and 
expedition  can  hear  and  determine  complaints ;  and  in  England  this  authority 
has  immemorially  been  exercised  by  the  kin^  or  his  substitutes.  He  therefore 
has  alone  the  right  of  erecting  courts  of  judicature;  for,  though  the  constitu- 
tion of  the  kingdom  hath  intrusted  him  with  the  whole  executive  power  of  the 
laws,  it  is  impossible,  as  well  as  improper,  that  he  should  personally  carry  into 
execution  this  great  and  extensive  trust :  it  is  consequently  necessary  that  courts 
should  be  erected,  to  assist  him  in  executing  this  power  ;  and  equally  necessary 
that,  if  eretced,  they  should  be  erected  by  his  authority.  And  hence  it  is,  that 
all  jurisdictions  of  courts  are  either  mediately  or  immediately  derived  from  the 
crown,  their  proceedings  run  generally  in  the  king's  name,'  they  pass  under  his 
seal,  and  are  executed  by  his  officers. 

It  is  probable,  and  almost  certain,  that  in  very  early  times,  before  our  consti- 
tution arrived  at  its  full  perfection,  our  kings  in  person  often  heard  and  deter- 
mined causes  between  party  and  party.  But  at  present,  by  the  lonff  and  uniform 
usage  of  many  ages,  our  Icings  have  delegated  their  whole  j^udicial  power  to  the 
judges  of  their  several  courts ;  which  are  the  grand  depositaries  of  the  funda- 
mental laws  of  the  kingdom,  and  have  gained  a  known  and  stated  jurisdiction, 

{o)  C.  123.  (p)  8  Inst.  175.  iq)  6  Rlc.  U.  o.  2.  (r)  1  Hawk.  P.  0.  22. 

(«)  Ad  hoe  autem  creatua,  eat  et  eUchu  utjustUiamfacUU  unU>erti»,    Bract.  1.  8,  tr.  1.  o.  9. 

(18)  [At  first  this  writ  was  empUiyed  to  hinder  the  clergy  from  goine  to  Rome  ;  it  was 
afterward  extended  to  laymen  machinating  and  concerting  measures  against  the  state  ;  and 
has  at  length  been  applied  to  prevent  a  suuterfnge  from  the  justice  of  the  nation,  though  in 
matters  of  private  concernment.  It  is  now  issuable  from  the  court  of  chancery,  in  order  to 
get  bail  for  any  certain,  equitable  and  money  debt,  due  to  a  person  within  the  jurisdiction  and 
entitled  to  sue  the  debtor  for  such  demand,  and  it  is  granted  upon  affidavit  of  the  debtor's 
intention  to  go  abroad.    See  2  Haddock's  Ch.  Pr.  279,  and  Beamos  on  Ne  Exeat  Regno.] 

(19)  [The  exercise  of  this  prerogative  ha8  been  long  disused,  and  it  is  probable  that  it  will 
never  be  resumed.    For  the  ancient  learning  upon  it,  see  3  lust.  c.  84.1 
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regulated  by  certain  and  established  rules,  which  the  crown  itself  cannot  now 
alter  but  by  act  of  pai'liament  (t)  And  in  order  to  maintain  both  the  dignity 
and  independence  of  the  judges  in  the  superior  courts,  it  is  enacted  by  the 
statute  13  Wm.  Ill,  c.  2,  that  their  commissions  shall  be  made  (not,  as  formerly, 
durante  bene  pladto,  but)  quamdiu  bene  se  gesserini,  and  their  salaries  ascer- 
tained and  established ;  but  that  it  may  be  lawful  to  remove  them  on  the  address 
of  both  houses  of  parliament.  And  now,  by  the  noble  improvements  of  that 
law,  in  the  statute  of  1  Geo.  Ill,  c.  23,  enacted  at  the  earnest  recommendation  of 
*the  king  himself  from  the  throne,  the  judges  are  continued  in  their  r  ^^gg  i 
offices  durinff  their  good  behavior,  notwith sending  any  demise  of  the   »-  ^ 

crown,  fwhicn  was  formerly  held  (w)  immediately  to  vacate  their  seats)  (20)  and 
their  full  salaries  are  absolutely  secured  to  them  during  the  continuance  of  their 
commissions ;  his  majesty  having  been  pleased  to  declare,  that  '^  he  looked  upon 
the  independence  and  uprightness  of  the  judges  as  essential  to  the  impartial 
administration  of  justice ;  as  one  of  the  best  securities  of  the  rights  and  liberdes 
of  his  subjects ;  and  as  most  conducive  to  the  honor  of  the  cr6wn."(a;) 

In  criminal  proceedings,  or  prosecutions  for  offences,  it  would  be  a  still  higher 
absurdity  if  the  king  personally  sate  in  judgment ;  because,  in  regard  to  these, 
he  appears  in  another  capacity,  that  of  prosecutor.  All  offences  are  either 
against  the  king's  peace,  or  his  crown  and  dignity ;  and  are  so  laid  in  every 
indictment.  For  though  in  their  consequences  they  generallv  seem  (except  in 
the  case  of  treason,  and  a  very  few  others,)  to  be  rather  orfences  against  the 
kingdom  than  the  king,  yet  as  the  public,  which  is  an  invisible  body,  has  delega- 
ted all  its  power  and  rights,  with  regard  to  the  execution  of  the  laws  to  one 
visible  magistrate ;  all  affronts  to  that  power,  and  breaches  of  those  rights  are 
immediately  offences  against  him,  to  whom  they  are  so  delegated  by  the  public. 
He  is  therefore  the  proper  person  to  prosecute  for  all  public  offences  and  breaches 
of  the  peace,  being  the  person  injured  in  the  eye  of  the  law.  And  this  notion 
was  carried  so  far  in  the  old  Gothic  constitution,  (wherein  the  king  was  bound 
by  his  coronation  oath  to  conserve  the  peace,)  that  in  case  of  any  forcible  injury 
offered  to  the  person  of  a  fellow-subject,  the  offender  was  accused  of  a  kind  of 
perjury,  in  having  violated  the  king's  coronation  oath,  dicebatur  fregisse  jura 
inentum  regis  juratum,  (y)  And  hence  also  arises  another  *branch  of  r  ^ggg  i 
the  prerogative,  that  of  pardoning  offences ;  for  it  is  reasonable  that  he   I-  J 

only  who  is  injured  should  have  the  power  of  forgiving.  (21)  Of  prosecutions 
and  pardons  I  shall  treat  more  at  large  hereafter:  and  only  mention  them  here, 

{t)  8  Hawk.  p.  C.  8.  (w)  Lord  Raym.  747.  («)  Com.  Journ.  8  Mar.  1761. 

(y)  Stiemb.  dejure  Ooth.  1.  3,  c.  3.  A  notion  somewhat  similar  to  this  may  be  foand  In  the  Mirror,  o.  1. 
f  5.  And  so  also,  when  the  Chief  Justice  Thorpe  was  condemned  to  be  banged  fi>r  bribery,  he  was  said 
sacramentum  domini  regit  fi-egi$se,    Bot.  Pari.  25  Edw.  III. 


(20)  [AU  thoir  commissions  became  vacant  npon  the  demise  of  the  crown,  till  they  were  con- 
tinued for  six  months  longer  by  1  Ann.  Stat.  1,  c.  8.] 

The  judges  of  the  courts  of  the  United  States  hold  their  offices  during  good  behavior,  and 
receive  for  their  services  a  compensation  which  cannot  be  diminished  during  their  coiitinuHuce 
in  office.  Const  art  3,  $U  They  are  appointed  by  the  president  and  confirmed  by  the  senate. 
Ckinst  art  2,  §  2.  They  may  he  removed  from  office  by  the  process  of  impeachment,  like 
other  civil  officers,  and,  by  an  act  of  congress  passed  in  1869,  they  may  retire  after  ten  yoar^j 
Bervice,  without  diminution  of  salary,  at  tne  age  of  70  years.  The  territorial  judicieJ  officers  hold 
only  during  pleasure. 

(21^  [*'Thi8  high  prerogative  is  inseparably  incident  to  the  crown,  and  the  king  is  intrusted 
with  it  upon  special  confidence  that  he  will  spare  those  only  whose  case,  could  it  have  been  fore- 
seen, the  law  Itself  may  be  presumed  willing  to  have  excepted  out  of  its  general  rules,  which 
the  wisdom  of  man  cannot  make  so  perfect  as  to  suit  every  particular  case/'  Co.  Lit  114,  b. ; 
Hal.  P.  C.  104 ;  3  Inst  233 ;  Show,  284.  The  power  of  the  crown  to  pardon  a  forfeiture  and  to 
grant  restitution  can  only  be  exercised  where  things  remain  in  statu  quo,  but  not  so  as  to  affect 
legal  rights  vested  in  third  persons.  Rex  t;.  Amery,  2  Term  Rep.  569.  This  is  a  personal  trust. 
and  prerogative  in  the  king  for  a  fountain  of  bounty  and  grace  to  his  subjects,  as  he  observes 
them  deserving  or  useful  to  the  public,  which  he  can,  neither  by  grant,  or  otherwise,  extinguish : 

Eer  Holt,  C.  J.,  Ld.  Raym.  214.    As  ho  cannot  but  have  the  administration  of  public  revenge,  so 
e  cannot  but  have  a  power  to  remit  it  by  his  pardon  when  he  judges  proper,    idem.] 
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in  this  cursory  manner^  to  shew  the  constitutional  grounds  of  this  power  of  the 
crown,  and  how  regularly  connected  all  the  links  are  in  this  vast  chain  of 
prerogative. 

In  this  distinct  and  separate  existence  of  the  judicial  power  in  a  peculiar  body 
of  men,  nominated  indeed,  but  not  removable  at  pleasure,  by  the  crown,  con- 
sists one  main  preservative  of  the  public  liberty  which  cannot  subsist  long  in 
any  state  unless  the  administration  of  common  justice  be  in  some  degree  sepa- 
rated both  from  the  legislative  and  also  from  the  executive  power.  Were  it 
joined  with  the  legislative,  the  life,  liberty,  and  property  of  the  subject  would 
be  in  the  liands  of  arbitrary  judges,  whose  decisions  would  be  then  regulated 
only  by  their  own  opinions,  and  not  by  any  fundamental  principles  of  law ; 
which,  though  legislators  may  depart  from,  yet  judges  are  bound  to  observe. 
Were  it  joined  with  the  executive,  this  union  might  soon  be  an  overbalance  for 
the  legislative.  For  which  reason,  by  the  statute  of  16  Car.  I,  c.  10,  which 
abo^shed  the  court  of  star  chamber,  eflFectual  care  is  taken  to  remove  all  judi- 
cial power  out  of  the  hands  of  the  kind's  privy  council ;  who,  as  then  was 
evident  from  recent  instances,  might  soon  oe  inclined  to  pronounce  that  for  law 
which  was  most  agreeable  to  the  prince  or  his  officers.  Nothing  therefore  is 
more  to  be  avoided,  in  a  free  constitution,  than  uniting  the  provinces  of  a  judge 
and  a  minister  of  state.  And,  indeed,  that  the  absolute  power  claimed  and 
exercised  in  a  neighbouring  nation  is  more  tolerable  than  that  of  the  eastern 
empires,  is  in  great  measure  owing  to  their  having  vested  the  judicial  power  in 
their  parliaments,  a  body  separate  and  distinct  from  both  the  legislative  and 
executive ;  and,  if  ever  tnat  nation  recovers  its  former  liberty,  it  will  owe  it  to 
the  eflForts  of  those  assemblies.  In  Turkey,  where  every  thing  is  centered  in  the 
r  4^270  1  sultan  or  his  ministers,  *despotic  power  is  in  its  meridian,  and  wears  a 
I-  J   more  dreadful  aspect. 

A  consequence  of  this  prerogative  is  the  le^al  ubiquity  of  the  king.  His 
majesty  in  the  eye  of  the  law  is  always  present  in  all  his  courts,  though  ne  can- 
not personally  distribute  justice,  (z)  Misjudges  are  the  mirror  by  which  the 
king's  image  is  reflected.  It  is  the  regal  office,  and  not  the  royal  person,  that  is 
always  present  in  court,  always  ready  to  undertake  prosecutions,  or  pronounce 
judgment,  for  the  benefit  and  protection  of  the  subject  And  from  this  ubiquity 
it  follows,  that  the  king  can  never  be  nonsuit;  {a)  for  a  nonsuit  is  the  desertion 
Df  the  suit  or  action  by  the  non-appearance  of  the  plaintiff  in  court.  (22]  For 
the  same  reason,  also,  in  the  forms  of  legal  proceedings,  the  king  is  not  said  to 
appear  by  his  attorney ,  as  other  men  do ;  for  in  contemplation  of  law  he  is 
always  present  in  court,  {b) 

From  the  same  original,  of  the  king's  being  the  fountain  of  justice,  we  may 
also  deduce  the  prerogative  of  issuing  proclamatious,  which  is  vested  in  the  kinff 
alone.  These  proclamations  have  then  a  binding  force,  when,  (as  Sir  Edwara 
Coke  observes,)  (c)  they  are  grounded  upon  and  enforce  the  laws  of  the  realm. 
For,  though  the  making  of  laws  is  entirely  the  work  of  a  distinct  part,  the 
legislative  branch  of  the  sovereign  power,  yet  the  manner,  time,  and  circum- 
stances of  putting  those  laws  in  execution  must  frequently  be  left  to  the  dis- 
cretion of  the  executive  magistrate.  And  therefore  his  constitutions  or  edicts 
concerning  these  points,  which  we  call  proclamations,  are  binding  upon  the 
subject,  wnere  they  do  not  either  contradict  the  old  laws  or  tend  to  establish 
new  ones ;  but  only  enforce  the  execution  of  such  laws  as  are  already  in  being, 
in  such  manner  as  the  king  shall  judge  necessary.  Thus  the  established  law  is, 
that  the  king  may  prohibit  any  of  his  subjects  from  leaving  the  realm :  a  procla- 
r  *271  1  ™^^^^^  therefore  forbidding  this  in  general  for  three  weeks,  by  laying  *an 
I-  -I  embargo  upon  all  shipping  in  time  of  war,  {d)  will  be  equally  binding 

(•J  Forteflo.  c.  8.  9  Inak.  180.  (a)  Co.  litt  139.  (6)  Finoh.  1.  81.  (c)  8  Inst.  US. 

(d)  i  Mod.  177,  179. 

(22)  [But  the  attorney-general  may  enter  a  non  vult prosequi,  which  has  the  effect  of  a  non- 
Bnit.    Co.  Litt.  139.] 
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as  an  act  of  parliament,  because  founded  upon  a  prior  law.  But  a  proclamation 
to  lay  an  embargo  in  time  of  peace  upon  all  vessels  laden  with  wheat  (though 
in  a  time  of  a  public  scarcity)  being  contrary  to  law,  and  particularly  to  statute 
22  Car.  U,  c.  13,  the  advisers  of  such  a  proclamation,  and  all  persons  acting 
under  it,  found  it  necessary  to  be  indemnified  by  a  special  act  of  parliament, 
7  Geo.  Ill,  c.  7.  A  proclamation  for  disarming  papists  is  also  binding,  being 
only  in  execution  of.  what  the  legislature  has  firat  ordained :  but  a  proclamation 
for  allowing  arms  to  papists,  or  for  disarming  any  protestant  subjects  will  not 
bind ;  because  the  first  would  be  to  assume  a  dispensing  power,  the  latter  a  legis- 
lative one ;  to  the  vesting  of  either  of  which  in  any  single  person  the  laws  of 
England  are  absolutely  strangers.  Indeed  by  the  statute  31  Hen.  VIII,  c.  8,  it 
was  enacted,  that  the  king's  proclamations  should  have  the  force  of  acts  of  par- 
liament ;  a  statute  which  was  calculated  to  introduce  the  most  despotic  tyranny, 
and  which  must  have  proved  fatal  to  the  liberties  of  this  kingdom,  had  it  not 
been  luckily  repealed  in  the  minority  of  his  successor,  about  five  years  after,  {e)  (23) 

IV.  The  king  is  likewise  the  fountain  of  honour,  of  office,  and  of  privilcj^e ; 
and  this  in  a  diflFerent  sense  from  that  wherein  he  is  styled  the  fountain  of  jus- 
tice ;  for  here  ne  is  really  the  parent  of  them.'  It  is  impossible  that  government 
can  be  maintained  without  a  due  subordination  of  rank ;  that  the  people  may 
know  and  distinguish  such  as  are  set  over  them,  in  order  to  yield  them  their 
due  respect  and  obedience ;  and  also  that  the  officers  themselves,  being  encour- 
aged by  emulation  and  the  hopes  of  superiority,  may  the  better  discharge  their 
functions;  and  the  law  supposes  that  no  one  can  be  so  good  a  judge  of  their 
several  merits  and  services,  as  the  king  himself  who  employs  tnenl.  It  has, 
therefore,  intrusted  him  with  the  sole  power  of  conferring  dignities  and  honours, 
in  confidence  that  he  will  bestow  them  upon  none  but  such  as  deserve  them. 
And  therefore  all  degrees  of  *nobility,  of  knighthood,  and  other  titles,  r  :|t2iv2  i 
are  received  by  immediate  gi'ant  from  the  crown :  either  expressed  in   ^  J 

writing  by  writs  or  letters  patent,  as  in  the  creation  of  peers  and  baronets;  or 
by  corporeal  investiture,  as  in  the  creation  of  a  simple  knight  (24) 

From  the  same  principle  also  arises  the  prerogative  of  erecting  and  disposing 
of  offices ;  for  honours  and  offices  are  in  their  nature  convertible  and  synony- 
mous. All  offices  under  the  crown  carry  in  the  eye  of  the  law  an  honour  along 
with  them ;  because  they  imply  a  superiority  of  parts  and  abilities,  being  supposed 
to  be  always  filled  with  those  that  are  most  able  to  execute  them.  And  on 
the  other  hand,  all  honours  in  their  original  had  duties  or  offices  annexed  to 
them;  an  earl,  comes,  was  the  conservator  or  governor  of  a  county;  and  a 
knight,  mileSy  was  bound  to  attend  the  king  in  his  wars.  For  the  same  reason, 
therefore,  that  honours  are  in  the  disposal  of  the  king,  offices  ought  to  be  so 
likewise ;  and  as  the  king  may  create  new  titles,  so  may  he  create  new  offices : 
but  with  this  restriction,  that  he  cannot  create  new  offices  with  new  fees  annexed 
to  them,  nor  annex  new  fees  to  old  offices ;  for  this  would  be  a  tax  upon  the 
subject,  which  cannot  be  imposed  but  by  act  of  parliament.  (/)  Wherefore,  in 
13  Hen.  IV,  a  new  office  being  created  by  the  king's  letters  patent  for  measuring 
cloths,  with  a  new  fee  for  the  same,  the  letters  patent  were,  on  account  of  the 
new  fee,  revoked  and  declared  void  in  parliament 

Upon  the  same,  or  a  like  reason,  the  king  has  also  the  prerogative  of  confer- 
ring privileges  upon  private  persons.    Such  as  granting  place  or  precedence  to 

(€)  Stat.  1  Edw.  VI.  o.  12.  (/)  2  iDSt.  6SS. 

(23)lProclamatioiis,.and  what  are  often  equivalent  to  them,  orders  of  the  privy  conncil,  in 
respect  of  subjects  of  revenue,  sometimes  issue  upon  public  CTounda ;  but  as  thene  are  always 
examinable  in  parliament,  their  abuse  for  any  continuea  period  can  hardly  occur;  yet, 
being  the  assumption  of  a  dispensing  power,  vigilance  on  their  promulgation  cannot  be  too 
strict.] 

(2A)  Titles  of  nobility  are  forbidden  to  be  granted  by  the  United  States,  or  by  any  of  the  indi- 
vidual states,  and  no  person  holding  any  office  of  trust  or  profit  imder  Uiem,  can^  without  the 
consent  of  congress,  accept  of  any  present,  emolument,  office  or  title  of  any  kmd  whatever, 
from  any  king,  prince  or  ioreigu  state.    Const,  of  U.  S.,  art.  L  ^$9  and  10. 
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any  of  his  subjects,  (25)  as  shall  seem  good  to  his  royal  wisdom  :  (^g)  or  such  as 
converting  aliens,  or  persons  bom  out  of  the  king's  dominions  into  denizens ; 
^26)  whereby  some  very  considerable  privileges  of  natural-bom  subjects  are  con- 
lerred  upon  them.  Such  also  is  the  prerogative  of  erecting  corporations; 
whereby  a  number  of  private  persons  are  united  and  knit  together,  and  enjoy 
r  #273  "I  niany  liberties,  powers  and  immunities  in  their  politic  *capacity,  which 
•-  J   they  were  utterly  incapable  of  in  their  natural.  (27)  Of  aliens,  denyzens, 

natural-bom,  and  naturalized  subjects,  I  shall  speak  more  largely  in  a  subse- 
quent chapter ;  as  also  of  corporations  at  the  close  of  this  book  of  our  commen- 
tiaries.  I  now  only  mention  them  incidentally,  in  order  to  remark  the  king's 
prerogative  of  making  them ;  which  is  grounded  upon  this  foundation,  that  the 
king,  having  the  sole  administration  of  the  government  in  his  hands,  is  the  best 
and  the  only  judge  in  what  capacities,  wim  what  privileges,  and  under  what 
distinctions,  his  people  are  the  best  qualified  to  serve  and  to  act  under  him. 
A  principle  which  was  carried  so  far  by  the  imperial  law,  that  it  was  determined 
to  be  the  crime  of  sacrilege,  even  to  doubt  whether  the  prince  had  appointed 
proper  officers  in  the  state,  (h) 

V.  Another  li^ht  in  which  the  laws  of  England  consider  the  king  with 
regard  to  domestic  concems,  is  as  the  arbiter  of  commerce.  By  commerce,  I 
at  present  mean  domestic  commerce  only.  It  would  lead  me  into  too  large 
a  field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign  trade,  its  priv- 
ileges, regulations,  and  restrictions ;  and  would  be  also  quite  beside  the  purpose 
of  these  commentaries,  which  are  confined  to  the  laws  of  England ;  whereas  no 
municipal  laws  can  be  sufficient  to  order  and  determine  the  very  extensive  and 
complicated  aflfeirs  of  traffic  and  merchandize ;  neither  can  they  have  a  proper 
authority  for  this  purpose.  For,  as  these  are  transactions  carried  on  between 
subjects  of  independent  states,  the  municipal  laws  of  one  will  not  be  regarded 
by  the  other.  For  which  reason  the  affairs  of  commerce  are  regulated  by  a  law 
of  their  own,  called  the  law  merchant  or  lex  mercatoriay  which  all  nations  a^ee 
in,  and  take  notice  of.  And  in  particular  it  is  held  to  be  part  of  the  law  of  Eng- 
land, which  decides  the  causes  of  merchants  by  the  general  rules  which  obtain 
in  all  commercial  countries ;  and  that  often,  even  in  matters  relating  to  domes- 
tic trade,  as  for  instance,  with  regard  to  the  drawing,  the  acceptance,  and  the 
transfer  of  inland  bills  of  exchange,  (t) 

r  *274 1  *With  us  in  England,  the  king's  prerogative,  so  far  as  it  relates  to  mere 
^  J   domestic  commerce,  will  fall  pnncipally  under  the  following  articles : 

First,  the  establishment  of  public  marts,  or  places  of  buying  and  selling,  such 
as  markets  and  fairs,  with  the  tolls  thereunto  belon^ng.  These  can  only  be  set 
up  by  virtue  of  the  king's  grant,  or  by  long  and  immemorial  usage  and  pre- 
scription, which  presupposes  such  a  grant.  Qc)  The  limitation  of  these  public 
resorts  to  such  time  and  such  place  as  may  be  most  convenient  for  the  neighbour- 
hood, fonns  a  part  of  economics,  or  domestic  polity,  which,  considenng  the 
kingdom  as  a  large  family,  and  the  king  as  the  master  of  it,  he  clearly  has  a 
right  to  dispose  and  order  as  he  pleases. 

(0)  4  Inst.  381.  (h)  ZHttputare  de  pHncipali  judicio  nan  oportei ;  sacrUegU  enkn  instar  ett.  dubUare  an  it 
dignua  Hi,  quern  elegerU  imperator.      C.  9.  20,  3.       (0  Co.  Litt.  172.    Ld.  Kaym.  181, 1542.        {k)  2  Inst  220. 

(25)  [The  king  by  the  common  law  could  have  created  a  duke,  earl,  <fec.,  and  could  have  given 
him  precedence  before  aU  others  of  the  Rame  rank,  a  prerogative  not  uufrequently  exerclRed  in 
ancient  times ;  but  it  was  restrained  by  the  31  Hen.  vIII,  c.  10,  which  settles  the  place  or  pre- 
cedence of  all  the  nobility  and  great  officers  of  state.] 

(26)  This  power  in  the  United  States  is  conferred  upon  congress.    Const,  art.  1,  $  8. 

(27)  In  America,  the  power  to  create  corporations  is  a  legislative  power,  and  is  not  conferred 
upon  the  genend  government  in  express  terms  in  the  constitution,  but  nas  been  exercised  as  auxil- 
iary to  powers  expressly  given ;  as  m  the  incorporation  of  the  United  States  bank,  and  in  the  act 
under  which  the  present  national  banks  are  organixed.  See  McChilloch  v.  Maryland,  4  M^eat. 
316.  Within  the  District  of  Columbia,  congress,  possessing  exclusive  powers  of  legislation,  may 
of  course  charter  corporations.  But  there,  as  well  as  in  the  territories  generally;  this  power  is 
allowed  to  be  exercised  by  the  local  legislature. 

In  Enf^land  the  power  to  create  corporations  is  exercised  by  the  LegiaUture,  and  the  royal 
prerogative  is  disused. 
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Secondly,  the  regulation  of  weights  and  measures.  These,  for  the  advantage 
of  the  public,  ougjht  to  be  universally  the  same  throughout  the  kingdom ;  being 
the  general  criterions  which  reduce  all  things  to  the  same  or  an  equivalent- value. 
But,  as  weight  and  measure  are  things  in  their  nature  arbitrary  and  uncei-tain, 
it  is  therefore  expedient  that  they  l^  reduced  to  some  fixed  rule  or  standard ; 
which  standard  it  is  impossible  to  fix  by  any  written  law  or  oral  proclamation ; 
for  no  man  can,  by  words  only,  give  another  an  adequate  idea  of  a  foot-rule,  or 
a  pound-weight  It  is  therefore  necessary  to  have  recourse  to  some  visible,  pal- 
pable, matenal-standard ;  by  forming  a  comparison  with  which  all  weights  and 
measures  may  be  reduced  to  one  uniform  size :  and  the  prerogative  of  fixing 
this  standard  our  ancient  law  vested  in  the  crown,  as  in  iNormandy  it  belonged 
to  the  duke,  (l)  This  standard  was  originally  kept  at  Winchester ;  and  we  find 
in  the  laws  of  King  Edgar,  (m)  near  a  century  before  the  conquest,  an  injunction 
that  the  one  measure,  which  was  kept  at  Winchester,  should  be  observed  through- 
out the  realm.  Most  nations  have  regulated  the  standard  of  measures  of  length 
by  *comparison  with  the  parts  of  the  human  body ;  as  the  palm,  the  r  ^,^75 1 
hand,  the  span,  the  foot,  the  cubit,  the  ell,  ^tilna,  or  arm,)  the  pace,  and   ^  J 

the  fathom.  But,  as  these  are  of  different  dimensions  in  men  of  different  propor- 
tions, our  ancient  historians  (/i)  inform  us,  that  a  new  standard  of  longitudinal 
measure  was  ascertained  by  King  Henry  the  First,  who  commanded  that  the  ulna^ 
or  ancient  ell,  which  answers  to  the  modem  yard,  should  be  made  of  the  exact 
length  of  his  own  arm.  And,  one  standard  of  measures  of  length  being  gained, 
all  others  are  easily  derived  from  thence ;  those  of  greater  length  by  multiply- 
ing, those  of  less  by  subdividing,  that  original  standard.  Thus,  by  the  statute 
called  compoBitio  ulnarum  et  perticarum,  five  yards ^and  a  half  make  a  perch; 
and  the  yard  is  subdivided  into  three  feet,  and  each  foot  into  twelve  inches ; 
which  inches  will  be  each  of  the  length  of  three  grains  of  barley.  Superficial 
measures  are  derived  by  squaring  those  of  length  ;  and  measures  of  capacity  by 
cubing  them.  The  standard  of  weights  was  originally  taken  from  corns  of 
wheat,  whence  the  lowest  denomination  of  weights  we  have  is  still  called  a 
grain ;  thirty-two  of  which  are  directed,  by  the  statute  called  compositio  mensu- 
raruMy  to  compose  a  penny-weight,  whereof  twentjr  make  an  ounce,  twelve 
ounces  a  pound,  and  so  upwards.  And  upon  these  principles  the  first  standards 
were  made  ;  which,  being  originally  so  fixed  by  the  crown,  their  subsequent  reg- 
ulations have  been  generally  made  by  the  king  in  parliament  Thus,  under 
King  Eichard  I,  in  his  parliament  holden  at  Westminster,  A.  D.  1197,  it  was 
ordained  that  there  should  be  only  one  weight  and  one  measure  throughout  the 
kingdom,  and  that  the  custody  oi  the  assize,  or  standard  of  weights  and  meas- 
ures, should  be  committed^  to  certain  persons  in  every  city  and  borough;  (0) 
from  whence  the  ancient  office  of  the  king's  aulnager  seems  to  have  been  derived, 
whose  duty  it  was,  for  a  certain  fee,  to  measure  ail  cloths  made  for  sale,  till  the 
office  was  abolish^  by  the  statute  11  and  12  Wm.  Ill,  c.  20.  In  King  John's 
time,  this  ordinance  of  King  Richard  was  *frequently  dispensed  with  r  ^,27g  i 
for  money,  (p )  which  occasioned  a  provision  to  be  made  for  enforcing  it,   L  J 

in  the  great  charters  of  King  John  and  his  son.  {q)  These  original  standards 
were  c^\&dipondiis  regiSy  (r)  and  menmira  domini  regis;  {s)  and  are  directed  by 
a  variety  of  subsequent  statutes  to  be  kept  in  the  exchequer,  and  all  weights  and 
measures  to  be  made  comformable  thereto,  (t)  But,  as  Sir  Edward  Coke  ob- 
serves, (w)  though  this  hath  so  often  bv  authority  of  parliament  been  enacted, 
yet  it  could  never  be  effected ;  so  forcible  is  custom  with  the  multitude.  (28) 

(2)  Or.  Co€Mf«m,  c.  16.  (m)  Cap.  8. 

:n)  wm.  Malmsb.  in  vita  Hen.  I.  Spelra.  ffm.  I.  apud  Wllkins,  299.  (o)  Hoyed.  Matth.  Paris. 

ip)  Hored,  A.  D.  1201.  [g)  9  Hen.  in.  c.  25. 

(r)  Ptae.  3ft  Edw.  I.  apud  Cowers  Interpr.  tU.  p<nuhu  regii.  («)  FUt.  %  12. 

U)  14  Edw.  III.  Bt.  I.  c.  12.    25  Edw.  uf.  st.  ft.  c.  10.    IG  Rio.  n.  c.  3.    8  lien.  VI.  o.  5.    11  Hen.  YI.  o.  8. 
U  Hea.  VIL  o.  4.    22  Car.  IL  c.  8.  (u)  8  Inst.  41. 

(28)  [The  regalation  of  weights  and  measmres  cannot  with  propriety  be  referred  to  the  king's 
prerogatiTo:  fur  from  magna  charta  to  the  present  time  there  are  above  twenty  acts  of 

175 


Digitized  by 


Google 
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Thirdly,  as  money  is  the  mediam  of  commerce,  it  is  the  king's  prerogative,  as 
the  arbiter  of  domestic  commerce,  to  give  it  authority  or  make  it  current 
Money  is  an  universal  medium,  or  common  standard,  hj  comparison  with  which 
the  value  of  all  merchandize  may  be  ascertained ;  or  it  is  a  sign  which  repre- 
sents the  respective  values  of  all  commodities.  Metals  are  weU  calculated  for 
this  si^,  because  they  are  durable  and  are  capable  of  many  subdivisions ;  and 
a  precious  metal  is  still  better  calculated  for  this  purpose,  because  it  is  the  most 
portable.  A  metal  is  also  the  most  proper  for  a  common  measure,  because  it 
can  easily  be  reduced  to  the  same  standara  in  all  nations :  and  every  particular 
nation  fixes  on  it  its  own  impression,  that  the  weight  and  standard  (wherein  con- 
sists the  intrinsic  value)  may  both  be  knoNvn  by  inspection  only. 

As  the  quantity  of  precious  metals  increases,  that  is,  the  more  of  them  there 
is  extracted  from  the  mine,  this  universal  medium,  or  common  sign,  will  gink 
in  value,  and  grow  less  precious.  Above  a  thousand  millions  of  bullion  are  cal- 
culated to  have  been  imported  into  Europe  from  America  within  less  than  three 
r  *2771  ^^*^"®s  9  ^^^  ^^®  quantity  is  daily  increasing.  *The  consequence  is, 
I-  J   that  more  money  must  be  ^ven  now  for  the  same  commodity  than  was 

given  an  hundred  years  ago.  And,  if  any  accident  were  to  diminish  the  quantity 
of  gold  and  silver,  their  value  would  proportionably  rise.  A  horse,  that  was  for- 
merly worth  ten  pounds,  is  now  perhaps  worth  twenty ;  and,  by  anv  failure  of 
current  specie,  the  price  may  be  reduced  to  what  it  was.  Yet  is  the  horse  in 
reality  neither  dearer  nor  cheaper  at  one  time  than  another :  for,  if  the  metal 
which  constitutes  the  coin  was  formerly  twice  as  scarce  as  at  present,  the  com- 
modity was  then  as  dear  at  half  the  price  as  now  it  is  at  the  whole.  (29) 

The  coining  of  money  is  in  all  states  the  act  of  the  sovereign  power ;  for  the 
reason  just  mentioned,  tnat  its  value  may  be  known  on  inspection.  (30)  And 
with  respect  to  coinage  in  general,  there  are  three  things  to  be  considered  there- 
in 'y  the  materials,  the  impression  and  the  denomination. 


parliament  to  fix  and  establish  the  standard  and  nniformity  of  weights  and  measures.  A  custom  or 
usage  countervailing  these  statutes  is  void  in  law.  On  these  customs,  see  3  T.  R.  271 ;  4  id.  314, 
150 ;  5  id.  353 ;  6  id.  338 ;  4  Taunt  102.] 

In  the  United  States,  the  power  to  regulate  weights  and  measures,  is  in  congress.  Const,  art 
1,^8. 

(29)  [In  considering  the  prices  of  articles  in  ancient  times,  regard  must  always  be  had  to 
the  weight  of  the  shilling,  or  the  quantity  of  silver  which  it  contained  at  difl'erent  periods. 
From  the  conquest  till  the  20th  year  of  Edward  III,  a  pound  sterling  was  actually  a  pound  troy  • 
weight  of  silver,  which  was  divided  into  twenty  shillings ;  so  if  ten  pounds  at  that  time  were  the 
price  of  a  horse,  the  same  quantity  of  silver  was  paid  lor  it  as  is  now  given,  if  its  price  is  thirty 
pounds. 

This,  therefore,  is  one  great  cause  of  the  apparent  difierence  in  the  prices  of  commodities  in 
ancient  and  modem  times.  About  the  year  i:J47,  Edward  III  coined  twenty-two  shillings  out 
of  a  pound ;  and  five  years  afterwards  ne  coined  twenty-five  shillings  out  of  the  same  quan- 
tity. Hen^  y,  in  the  beginning  of  his  reign,  divided  the  pound  into  thirty  shillings,  and 
then,  of  consequence,  the  shilling  was  double  the  weight  of  a  shilling  at  present.  Henry  VII 
increased  the  number  to  forty,  which  was  the  standard  number  till  the  beginning  of  the 
reign  of  Elizabeth.  She  then  coined  a  pound  sterling  of  silver  into  sixty-two  shillings.  And 
now  by  56  Geo.  Ill,  c.  68,  the  pound  troy  of  standard  silver,  eleven  ounces  two  pennyweights 
fine,  Jkc.f  may  be  coined  into  sixty-six  shillings.  See  money,  in  the  index  to  Hume's  Hist. 
Dr.  Adam  Smith,  at  the  end  of  his  first  volume,  has  given  tables  specifying  the  average  prices  oJ 
wheat  for  five  hundred  and  fifty  years  back,  and  has  reduced  for  each  year  the  money  of  that 
time  into  the  money  of  the  present  day.  But  in  his  calculation  ho  has  called  the  pound  since 
Elizabeth's  time  sixty  filings.  Taking  it  at  that  rate,  we  may  easily  find  the  equivalent  in 
modem  money  of  any  sum  in  ancient  time,  if  we  know  the  number  of  shillings  wb^ch  weighed  s 
pound,  by  this  simple  mle  :  as  the  number  of  shillings  in  a  pound  at  that  time  ib  to  sixty,  so  k 
any  sum  at  that  time  to  its  equivalent  at  present ;  as  for  instance,  in  the  time  of  Henry  Y,  as 
thnty  shillings  are  to  sixty  shillings  now,  so  ten  pounds  then  were  equal  to  twenty  pounds  of 
present  money.] 

(30^  The  power  to  coin  money  and  to  regulate  the  value  thereof,  is,  by  the  constitution  oi 
the  United  States,  conferred  upon  congress :  art.  1,  $  5 ;  and  the  states,  by  the  same  instn 
ment,  are  forbidden  to  mi^e  any  thing  out  gold  and  silver  a  legal  tender  in  payment  of  debts. 
Art  1,  §  10.  The  question  whether  congress  has  the  power  to  make  any  thing  except  the 
coins  from  these  metals  a  legal  tender,  has  recently  become  an  important  one,  and  has  led  to 
■everal  judicial  opinions  which  are  not  harmonious.    The  act  of  oongress  of  Febraary  25 
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With  regard  to  the  materials,  Sir  Edward  Coke  lays  it  down,  (v)  that  the 
money  of  England  must  either  be  of  gold  or  silver ;  and  none  other  was  ever 
issued  by  the  royal  authority  till  1672,  when  copper  farthings  and  half-pence 
wore  coined  by  King  Charles  the  Second,  and  ordered  bv  proclamation  to  be 
current  in  all  payments,  under  the  value  of  sixpence,  and  not  otherwise.  But 
this  copper  coin  is  not  upon  the  same  footing  with  the  other  in  many  respects, 
particularly  with  regard  to  the  offence  of  counterfeiting  it.  And,  as  to  the  silver 
coin,  it  is  enacted  by  statute  14  Geo.  Ill,-  c.  42,  that  no  tender  of  payment  in 
silver  money,  exceedmg  twenty-five  pounds  at  one  time,  shall  be  a  sufficient  ten- 
der in  law  for  more  than  its  value  by  weight,  at  the  rate  of  5s.  2d.  an  ounce. 

As  to  the  impression,  the  stamping  thereof  is  the  unquestionable  prerogative 
of  the  crown :  for,  though  divers  bishops  and  monasteries  had  formerly  the 
privilege  of  coining  money,  yet,  as  Sir  Matthew  Hale  observes,  (?r)  this  was 
usually  done  by  special  grant  from  the  king  or  by  prescription,  which  su])poses 
one ;  and  therefore  was  derived  from,  and  not  in  derogation  of,  the  royal  prerog- 
ative. Besides  that  they  had  only  the  profit  of  the  coinage,  and  not  the  power 
of  *instituting  either  the  impression  or  denomination ;  but  had  usually  r  *27R  1 
the  stamp  sent  them  from  the  exchequer.  *-  ^ 

The  denomination,  or  the  value  for  which  the  coin  is  to  pass  current,  is  like- 
wise in  the  breast  of  the  king;  and,  if  any  unusual  pieces  are  coined,  that 
value  must  be  ascertained  by  proclamation.  In  order  to  fix  the  value,  the 
weight  and  the  fineness  of  the  metal  are  to  be  taken  into  consideration  together. 
When  a  given  weight  of  ffold  or  silver  is  of  a  given  fineness,  it  is  then  of  the 
true  standard,  {x)  and  called  esterling  or  sterling  metal ;  a  name  for  which  there 
are  various  reasons  given,  (y)  but  none  of  them  entirely  satisfactory.  (31)  And 
of  this  sterling  or  esterling  metal  all  the  coin  of  the^ingdom  must  be  made,  by 
the  statute  25  Edw.  Ill,  c.  13.  So  that  the  king's  prerogative  seemeth  not  to 
extend  to  the  debasing  or  enhancing  the  value  of  the  coin,  below  or  above  the 
sterliug  value,  («)  though  Sir  Matthew  Hale  (a)  appears  to  be  of  another 
opinion.  (32)     The  king  may  also,  by  his  proclamation,  legitimate  foreign  coin, 

{V)  2  Inst  677.  {w)  1  HIet  P.  C.  JOT. 

(x)  This  standard  hath  been  frequently  varied  In  former  times  ;  bnt  hath  for  many  years  fiast  been  thus 
Invarittblv  settled.  The  pound  troy  of  gold,  consisting  of  twontv-two  carats  (or  t\veiit\  -fonith  paitri,  fine,  and 
two  of  alloy,  is  divided  into  forty -four  guineas  and  a  half  of  the  present  value  of  2l8.  each.  And  the  nound 
troy  of  silver,  consistinf^  of  eleven  ounces  and  two  pennyweights  pure  and  eighteen  pennyweights  alloy,  is 
divldod  Into  sixty-two  shillings.    (See  Folkes  on  English  Coins.) 

(y)  Spelui.  Gloss.  203.  Dufresne,  III.  165.  The  most  plausible  opinion  seems  to  be  that  adopted  by  those 
two  etymologists,  that  the  name  was  derived  from  the  Esterlingi.  or  Ksteilings;  as  those  Saxons  were 
anciently  called,  who  inhabited  that  district  of  Germany,  now  occupied  by  the  Hause  Towns  and  their 
appendages ;  the  earliest  traders  in  modern  Europe. 

(M)  2  lust  677.  (a)  1  Hal.  P.  C.  Id4. 

1802,  provided  for  a  considerable  issue  of  treasnry  notes,  and  while  making  them  receivable  for 
most  auea  to  the  United  States,  also  provided  that  they  should  be  ''  lawful  money  and  legal 
tender  in  payment  of  all  debts,  public  and  private,  within  the  United  States,"  except  duties  im 
imports,  ana  interest  on  the  public  debt  The  constitutional  validity  of  this  act,  as  applied  to 
pre-existing  debts,  has  frequently  been  before  the  state  courts,  and  has  generally  been  sustained — 
though  not  always  on  the  same  grounds — even  when  the  obligation  by  its  tenns  was  made  pay- 
able m  gold.  See  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  400;  Van  Husun  v.  Kanouso,  13 
Mich.  303 ;  Lick  v,  Faulkner,  25  Cal.  404  ;  Thaver  v.  Iledges,  23  Ind.  141 ;  Broitenbach  v.  Turner, 
18  Wis.  140;  Wood  v.  BuUens,  6  Allen,  516;  Wamibold  v.  Schlicting,  16  Iowa,  244;  George  v. 
Concord,  45  N".  H.  434 ;  Maynard  i7.  Newman,  1  Neb.  271.  The  supreme  court  of  the  Unittnl 
States  has  held,  however,  that  contracts  made  before  the  act,  and  expressly  by  their  terms  pay- 
able in  ffold  and  silver  coin :  Bronson  v,  Rodes,  7  Wal.  229;  and  contracts  where  it  is  the  clear 
intent  of  the  parties  that  satisfaction  should  be  made  in  such  coin:  Butler  t;.  Horwitz,  7  Wal. 
258 ;  cannr)t  be  discharged  by  a  tender  of  treasury  notes.  Afterwards  that  court  held  in  Hepburn 
V.  Griswold,  8  Wal.  603,  that  all  contracts  entered  into  when  coin  constituted  the  only  legal  cur- 
rency can  only  be  discharged  by  payment  in  coin.  But  a  majority  of  the  court  has  since  reversed 
this  decision,  and  fully  sustained  the  constitutionality  of  the  legal  tender  aot.  The  case  is  not  yet 
reported. 

(31)  [But  since  1816  the  pound  troy  of  standard  gold  has  been  coined  into  46  89-129  sover- 
eign's or  46f.  lis.  6d.  And  since  the  same  date  the  pound  troy  of  silver  has  boon  coined  into 
sixty-six  shillings.    McCuUoch  Die.  Com.  sub  voce,  Coins,] 

(32;  [hord  Hale  refers  to  the  case  of  mixed  money  in  Uavies'  Reports,  48,  in  support  of  his 
opinion.  A  person  in  Ireland  had  borrowed  100/.  of  sterliug  money,  and  had  given  a  bond  to 
repay  it  on  a  certain  fUture  day.  In  the  mean  time  Queen  Elizabeth,  for  the  purpose  of  paying 
her  armies  and  creditors  in  Ireland,  had  coined  mixRU  or  base  money,  and  by  her  proclamatioo 
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and  make  it  current  here,  declaring  at  what  value  it  shall  be  taken  in  pay- 
ments, (b)  But  this,  I  apprehend,  ought  to  be  by  comparison  with  the  standard 
of  our  own  coin;  otherwise  the  consent  of  parliament  will  be  necessary. 
There  is  at  present  no  such  legitimated  money;  Portugal  coin  being  only  cur- 
rent by  private  consent,  so  that  any  one  who  pleases  mav  refuse  to  take  it  in 
payment.  The  king  may  also  at  any  time  decry,  or  cry  aown,  any  coin  of  the 
kingdom,  and  make  it  no  long:er  current,  (c) 

VI.  The  king  is,  lastly,  considered'  by  tne  laws  of  England  as  the  head  and 
supreme  governor  of  the  national  church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is  founded  is  matter 
rather  of  divinity  than  of  law.  I  shall  therefore  only  observe  that,  by  statute 
26  Hen.  VIII,  c  1,  (reciting  that  the  king's  majesty  justly  and  rightfully  is  and 
r  ^279 1  ought  *to  be  the  supreme  head  of  the  church  of  England ;  and  so  had 
L  J    l)een  recognized  by  the  clergy  of  this  kingdom  in  their  convocation,)  it 

IS  enactod,  that  the  king  shall  be  reputed  the  only  supreme  head  in  earth  of  the 
church  of  England,  and  shall  have,  annexed  to  the  imperial  crown  of  this 
realm,  as  well  the  title  and  style  thereof,  as  all  jurisdictions,  authorities  and 
commodities,  to  the  said  dignity  of  the  supreme  liead  of  the  church  appertain- 
ing.   And  another  statute  to  the  same  purport,  was  made,  1  Eliz.  c.  1. 

In  virtue  of  this  authority  the  king  convenes,  prorogues,  restrains,  regulates, 
and  dissolves  all  ecclesiastical  synods  or  convocations.  This  was  an  inherent 
prerogative  of  the  crown  long  oefore  the  time  of  Henry  VIII,  as  appeal's  by 
the  statute  8  Hen.  VI,  c.  1,  and  the  many  authors,  both  lawyers  and  historians, 
vouched  by  Sir  Edward  Coke,  (d)  So  that  the  statute  25  Hen.  VIII,  c.  19, 
which  restrains  the  convocation  from  making  or  putting  in  execution  any 
canons  repugnant  to  the  king's  prerogative,  or  the  laws,  customs  and  statutes 
of  the  realm,  was  merely  declaratory  of  the  old  common  law :  (e)  that  part  of  it 
only  being  new  which  makes  the  king's  royal  assent  actually  necessary  to  the 
vabdity  of  every  canon.  The  convocation,  or  ecclesiastical  synod,  in  England, 
dijffers  considerably  in  its  constitution  from  the  synods  of  other  Christian  king- 
doms :  those  consisting  wholly  of  bishops ;  whereas  with  us  the  convocation  is 
the  miniature  of  a  parliament  wherein  the  archbishop  presides  with  regal  state ; 
the  upper  house  of  bishops  represents  the  house  of  lords ;  and  the  lower  house, 
composed  of  representatives  of  the  several  dioceses  at  large,  and  of  each  par- 
ticular chapter  therein,  resembles  the  house  of  commons,  with  its  knights  of 
the  shire  and  burgesses.  (/)  (33)  This  constitution  is  said  to  be  owing  to  the 
policy  of  Edward  I,  who  thereby,  at  one  and  the  same  time,  let  in  the  inferior 
r  ^coQA  1  clergy  to  the  privilege  of  forming  *ecclesiastical  canons  (which  before 
I-  ^  they  had  not,)  and  also  introduced  a  method  of  taxing  ecclesiastical 

benefices,  by  consent  of  convocation,  ((^r) 

From  this  prerogative  also,  of  being  the  head  of  the  church,  arises  the  king's 
right  of  nomination  to  vacant  bishoprics,  and  certain  other  ecclesastical  prefer- 
ments ;  which  will  more  properly  be  considered  when  we  come  to  treat  of  the 

(bj  Ibid,  197.  CeJ  I  Hal.  P.  C.  197.  CdJ  4  Inst.  322,  328.  Ce)  12  'fen.  72. 

f/J  In  tho  (liet  of  Sweden,  where  the  ecclesiastics  form  one  of  the  branches  oitho  legisiature,  the  chamber 
of  the  elergy  resembles  the  convocation  of  England.  It  is  composed  of  the  bishops  and  snuerintendents :  and 
al;»o  of  deputies,  one  of  which  is  chosen  by  every  ten  parishes  or  rural  deanery.    Mod.  un.  Hist,  xxxiii.  13. 

(gj  GUb.  Hist,  of  Exch.  c.  4. 

liad  ordered  it  to  pass  current,  and  had  cried  down  the  former  coin.  The  debtor  on  the  appointed 
day  tendered  lOOl,  in  this  base  coin ;  and  it  was  determined  upon  great  consideration  that  it  was 
a  legal  tender,  and  that  the  lender  was  obliged  to  receive  it  Natural  equity  would  have  given 
a  different  decision.] 

(33)  [And  by  stat.  8  Hen.  VI,  o.  1,  the  clergy  in  attendance  upon  the  convocation  are  privi- 
leged from  arrest  If  not  at  the  period  specified,  as  head  of  the  church,  (presuming  the  pope> 
temp.  Edw.  I,  to  have  arrogated  that  elevated  dignity,)  yet  as  king  of  England,  we  nnd  a 
remarliable  exercise  of  power  delegated  by  him  to  the  bishops :  "  And  the  kynge  hath 
grantvd  to  all  bysshoppvs  that  twyse  in  a  yere  th^  mav  curse  all  men  doying  against  these 
artyclos,"  The  grete  Abregement  of  tlie  Statutys  of  Englond  untyll  the  xxij  yere  of  Kyng  Henru 
the  Fill,  257.  This  clause  is  in  effect  found  in  t^e  statute,  or  nether  pharter,  Statutum  de  tat' 
laffU>  non  concedendo,    34  Edw.  I,  o.  6.1 
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clergy.    I  shall  only  here  observe  that  this  is  now  done  in  consequence  of  the 
statute  25  Hen.  VIII,  c.  20. 

As  head  of  the  church,  the  king  is  likewise  the  dernier  resort  in  all  ecclesias- 
ticiiU  causes;  an  appeal  lying  ultimately  to  him  in  chancery  from  the  sentence 
of  every  ecclesiastical  judffe:  which  right  was  restored  to  the  crown  by  statute 
25  Hen.  VIII,  c  19,  as  will  be  more  fully  shown  hereafter.  (34) 


CHAPTER  Vm. 
OF  THE  KING'S  REVENUE. 

Havino,  in  the  preceding  chapter,  considered  at  large  those  branches  of  the 
king's  prerogative,  which  contribute  to  his  royal  dignity,  and  constitute  the 
executive  power  of  the  government,  we  proceed  now  to  examine  the  king's _/2sca? 
prerogatives,  or  such  as  regard  his  revenue;  which  the  British  constitution  hath 
vested  in  the  royal  person,  in  order  to  support  his  dignity  and  maintain  his 
power:  being  a  portion  which  each  subject  contributes  of  his  property,  in  order 
to  seen  re  the  remainder. 

This  revenue  is  either  ordinary  or  extraordinary;  The  king's  ordinary  revenue 
IS  such  as  has  either  subsisted  time  out  of  mind  in  the  crown ;  or  else  has  been 
granted  by  parliament  by  way  of  purchase  or  exchange  for  such  of  the  king's 
inherent  hereditary  revenues,  as  were  found  inconvenient  to  the  subject. 

When  I  say  that  it  has  subsisted  time  out  of  mind  in  the  crown,  I  do  not 
mean  that  the  king  is  at  present  in  the  actual  possession  of  the  whole  of  this 
revenue.  Much  (nay,  the  greatest  part)  of  it  is  at  this  day  in  the  hands  of  sub- 
jects; to  whom  it  has  been  granted  out  from  time  to  time  by  the  kings  of  Eng- 
land :  which  has  rendered  the  crown  in  some  measure  dependent  on  the  people 
for  its  ordinary  support  and  subsistence.  So  that  I  must  be  obliged  to  recount, 
as  part  of  the  royal  revenue,  what  lords  of  manors  and  other  subjects  *fre-  r  ^jgoo  -i 
qnently  look  upon  to  be  their  own  absolute  inherent  rights ;  because   ^  J 

they  are  and  have  been  vested  in  them  and  their  ancestors  for  ages,  though  in 
reality  originally  derived  from  the  grants  of  our  ancient  princes. 

,1.  The  lirst  of  the  king's  ordinary  revenues  which  I  shall  take  notice  of  is  of 
an  ecclesiastical  kind;  (as  are  also  the  three  succeeding  ones)  viz.:  the  custody 
of  the  temporalties  of  bishops:  by  which  are  meant  all  the  lay  revenues,  lands 
and  tenements  (in  which  is  included  his  barony,)  which  belong  to  an  archbish- 
op's or  bishop's  see.  And  these,  upon  the  vacancy  of  the  bishopric,  are  immedi- 
ately the  right  of  the  king,  as  a  consequence  of  his  prerogative  in  church  matters ; 
whereby  he  is  considered  as  the  founder  of  all  archbishoprics  and  bishoprics,  to 
whom  during  the  vacancy  they  revert.  And  for  the  same  reason,  before  the  dis- 
solution of  abbeys,  the  king  had  the  custody  of  the  temporalties  of  all  such 
abbeys  and  priories  as  were  of  royal  foundation  (but  not  of  those  founded  by 
subjects^  on  the  death  of  the  abbot  or  prior,  (a)  Another  reason  may  also  be 
given  why  the  policy  of  the  law  hath  vested  this  custody  in  the  king ;  because, 
as  the  successor  is  not  known,  the  lands  and  possessions  of  the  see  would  be 
liable  to  spoil  and  devastation  if  no  one  had  a  property  therein.  Therefore,  the 
law  has  given  the  king,  not  the  temporalties  themselves,  but  the  custody  of  the 
temporalties,  till  such  time  as  a  successor  is  appointed ;  with  power  of  taking 
to  himself  all  the  intermediate  profits,  without  any  account  of  the  successor ; 
and  with  right  of  presenting  (which  the  crown  very  frequently  exercises) 

(a)  2  Inst.  vs. 

(34)  Appeals  are  now  tal^en  vx  these  cases  to  the  judicial  committee  of  the  privy  counciL 
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to  such  benefices  and  other  preferments  as  fall  within  the  time  of  vacation,  (b) 
This  revenue  is  of  so  high  a  nature  that  it  could  not  be  granted  out  to  a  sub- 
ject, before,  or  even  after,  it  accrued :  but  now  by  the  statute  15  Edw.  Ill,  st. 
4,  c.  4  and  5,  the  king  may,  after  the  vacancy,  lease  the  temporalties  to  the 
dean  and  chapter;  saving  to  himself  all  advowsons,  escheats,  and  the  like.  Our 
ancient  kings,  and  particularly  William  Eufus,  were  not  only  remarkable  for 
r  ^coQQ  1  keeping  the  bishoprics  a  long  time  *vacant,  for  the  sake  of  enjoyiuff 
L  J   the  temporalties,  but  also  committed  horrible  waste  on  the  woods  and 

other  parts  of  the  estate ;  and  to  crown  all,  would  never,  when  the  see  was 
filled  up,  restore  to  the  bishop  his  temporalties  again,  unless  he  purchased 
them  at  an  exorbitant  price.  To  remedy  which.  King  Henry  the  First  (c) 
granted  a  charter  at  the  beginning  of  his  reign,  promising  neither  to  sell,  nor 
let  to  farm,  nor  take  any  thing  from  the  domains  of  the  church,  till  the  suc- 
cessor was  installed.  (1)  And  it  was  made  one  of  the  articles  of  the  great 
charter,  (d)  that  no  waste  should  be  committed  in  the  temporalties  of  bisnop- 
rics,  neither  should  the  custody  of  them  be  sold.  The  same  is  ordained  by  the 
statute  of  Westminster  the  first;  (e)  and  the  statute  14  Edw.  TIT,  st  4,  c.  4, 
(which  permits,  as  we  have  seen,  a  lease  to  the  dean  and  chapter,)  is  still  more 
explicit  in  prohibiting  the  other  exactions.  It  was  also  a  frequent  abuse  that 
the  king  would,  for  trifling,  or  no  causes,  seize  the  temporalties  of  bishops,  even 
during  their  lives,  into  his  own  hands:  but  this  is  guarded  against  by  statute  1 
Edw.ITI,  St.  2,  c.  2. 

This  revenue  of  th,e  king,  which  was  formerly  very  considerable,  is  now  by  a 
customary  indulgence  almost  reduced  to  nothing :  for,  at  present,  as  soon  as  the 
new  bighop  is  consecrated  and  confirmed,  he  usually  receives  the  restitution  of 
his  temporalties  quite  entire,  and  untouched,  from  the  king ;  and  at  the  same 
time  does  homage  to  his  sovereign :  and  then,  and  not  sooner,  he  has  a  fee  sim- 
ple in  his  bishopric,  and  may  maintain  an  action  for  the  profits.  (/) 

II.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it,  out  of  every  bishopric, 
that  is,  to  send  one  of  his  chaplains  to  be  maintained  by  the  bishop,  or  to  have 
a  pension  allowed  him  till  the  bishop  promotes  him  to  a  benefice,  (g)  This  is 
also  in  the  nature  of  an  acknowledgmentv  to  the  king,  as  founder  of  the  see, 
since  he  had  formerly  the  same  corody  or  pension  from  every  abbey  or  priory 
r  *284 1  royal  foundation.  (2)  It  is,  I  *apprehend,  now  fallen  into  total  dis- 
>  -I  use;  though  Sir  Mattnew  Hale  says,  (A)  that  it  is  due  of  common 
right,  and  that  no  prescription  will  discharge  it. 

III.  The  king  also,  as  was  formerly  observed,  (t)  is  entitled  to  all  the  tithes 
arising  in  extraparochial  places:  {k)  though  perhaps  it  may  be  doubted  how  far 
this  article,  as  well  as  the  last,  can  be  properly  reckoned  a  part  of  the  king's  own 
royal  revenue;  since  a  corody  supports  only  his  chaplains,  and  these  extraparo- 
chial tythes  are  held  under  an  implied  trust,  that  the  king  will  distribute  them 
for  the  good  of  the  clergy  in  general. 

IV.  The  next  branch  consists  in  the  first-fruits,  and  tenths,  of  all  spiritual 
preferments  in  the  kingdom ;  both  of  which  I  shall  consider  together. 

These  were  originally  a  part  of  the  papal  usurpations  over  the  clergy  of  this 
kingdom ;  first  introduced  by  Pandulph,  the  pope's  legate,  during  the  reigns  of 
King  John  and  Henry  the  Third,  in  the  see  of  Norwich;  and  afterwards 
attempted  to  be  made  universal  by  the  popes  Clement  V  and  John  XXII,  about 
the  beginning  of  the  fourteenth  century.    The  first-fruits,  primitcB,  or  annates, 

Cb)  Stat  17  Edw.  H.  c.  14.    F.  N.  B.  S3.  (ej  Matt.  Paris. 


dj  9  Hen.  III.  c.  5.  CeJ  3  Edw.  I.  o.  21. 

/;  Co.  Lltt.  fiT   ^"'  ' "  ''^ 

(kj  8  Inst.  647. 


r/J  Co.  Lltt.  fi7,  341.  rgj  F.  N.  B.  230.  (hj  Notes  on  F.  N.  B.  above  cited,  (ij  Page  111. 

w " 


(1)  [Bat  Qneen  Elizabeth  kept  the  see  of  Ely  vacant  nineteen  years,  in  order  to  retain  the 
revenue.    Strvpe,  vol.  4,  351.]    • 

(2)  [So  where  the  foundation  was  not  royal,  it  was  usual  for  the  founders  to  give  their  heirs  a 
corody,  viz. :  a  charge  upon  the  particular  monastery  or  abbey  sufficient  to  prevent  them  from 
starving.  And  those  persons,  disinheiited  of  the  lands  by  their  relations,  wt^re  there  subsisted 
daring  Bfe.] 
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were  the  first  year's  whole  profits  of  the  spiritual  preferment,  according  to  a  rate 
or  valor  made  under  the  (Erection  of  Pope  Innocent  IV,  by  Walter,  oishop  of 
Xc)nvich,  in  38  Hen.  Ill,  and  afterwards  advanced  in  value  by  commission  from 
PojKi  Nicholas  III,  A.  D.  1292,  20  Edw.I;  (I)  which  valuation  of  Pope  Nicholas 
is  still  preserved  in  the  exchequer,  {m)  (d)  The  tenths,  or  decinuBy  were  the 
tcuth  part  of  the  annual  profit  of  each  living  by  the  same  valuation ;  which 
was  also  claimed  by  the  holy  see,  under  no  better  pretence  than  a  strange  mis- 
application of  that  precept  of  the  Levitical  law,  which  directs  (w)  that  the 
Invites  "  should  oflfer  the  tenth  part  of  their  tithes  as  a  heave-offering  to  the 
Lord,  and  give  it  to  Aaron  the  high  priest"  But  *thi8  claim  of  the  pope  r  ^^235 1 
met  with  a  vigorous  resistance  from  the  English  parliament;  and  a  >-  ^ 
variety  of  acts  were  passed  to  prevent  and  restrain  it,  particularly  the  statute  of 
6  Hen.  IV,  c.  1,  which  calls  it  a  horrible  mischief  and  a  damnable  custom.  But 
the  popish  clergy,  blindly  devoted  to  the  will  of  a  foreign  master,  still  kept  it 
on  foot ;  sometimes  more  secretly,  sometimes  more  openly  and  avowedly :  so  that 
in  the  reign  of  Henry  VIII  it  was  computed,  that  in  the  compass  of  fifty  years 
800,000  ducats  had  been  sent  to  Rome  for  first-fruits  only.  And,  as  the  clergy 
expressed  this  willingness  to  contribute  so  much  of  their  income  to  the  head  01 
the  church,  it  was  thought  proper  (when  in  the  same  reign  the  papal  power  was 
abolished,  and  the  king  was  declared  the  head  of  the  cnurch  of  England,)  to 
annex  this  revenue  to  the  crown ;  which  was  done  by  statute  26  Hen.  VlII,  c.  3, 
(confirmed  by  statute  1  Eliz.  c.  4,)  and  a  new  valor  oeneficiorum  was  then  made, 
by  which  the  clergy  are  at  present  rated. 

By  these  last  mentioned  statutes  all  vicarages  under  ten  pounds  a  year,  and 
all  rectories  under  ten  marks,  are  discharged  from  the  payment  of  first-fruits ; 
and  if,  in  such  livings  as  continue  chargeable  with  this  pavment,  the  incumbent 
lives  but  half  a  year,  he  shall  pay  only  one-quarter  of  tis  first-fruits;  if  but 
one  whole  year,  then  half  of  them ;  if  a  year  and  a  half,  three-quarters ;  and  if 
two  years,  then  the  whole;  and  not  otherwise.  Likewise  by  the  statute  27 
Hen.  VIII,  c  8,  no  tenths  are  to  be  paid  for  the  first  year,  for  then  the  first- 
fruits  are  due :  and  by  other  statutes  of  Queen  Anne,  in  the  fifth  and  sixth  years 
of  her  reign,  if  a  benefice  be  under  fifty  pounds  jper  annum  clear  yearly  value, 
it  shall  be  discharged  of  the  payment  of  first-fruits  and  tenths.  (4) 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry  of  their  popish  prede- 
cessors, subjected  at  first  to  a  foreign  exaction,  were  afterwards,  when  that  yoke 
was  shaken  off,  liable  tp  a  like  misapplication  of  their  revenues,  through  the 
rapacious  disposition  of  the  then  reigning  monarch :  till  at  length  the  piety  of 
Queen  Anne  restored  to  the  church  what  hid  been  *thus  indirectly  taken  r  #200  -i 
from  it  This  she  did,  not  by  remitting  the  tenths  and  first-fruits  »■  ^  -* 
entirely ;  but,  in  a  spirit  of  the  truest  equity,  by  applying  these  superfluiti  )8  of 
the  larger  benefices  to  make  up  the  deficiencies  of  the  smaller.  And  to  this  end 
she  granted  her  royal  charter^  which  was  confirmed  by  the  statute  2  Ann.  c 

(I)  ¥.  N.  B.  176.  fmj  8  Ixut  IM.  fnJSnmh.  xvUi.  M. 

(3)  [There  are  Beveral  errors  in  the  text,  which  Mr.  Justice  Coleridge  has  pointed  ont  The  | 
correct  account  is  as  follows :  In  1253,  Pope  Innocent  lY  ^nted  all  the  first  fruits  and  ; 
tenths  to  Henry  III  for  three  years,  which  occasioned  a  taxation  in  the  followine^year,  some-  j 
times  called  the  Norwich  taxation^  and  sometimes  Innocent's  valuation.  In  1288,  Innocent  IV  j 
(not  III  as  stated  in  the  text,)  granted  the  tenths  to  Edward  I  for  six  years;  and  a  new  yalua-  i 
ticn  was  commenced  in  the  same  year  by  the  kin^s  precept,  which  valuation  was,  so  far  as  it  *. 
extended  over  the  province  of  Canterbury,  finished  m  1291,  and  as  to  York,  also,  in  the  following 
year :  the  whole  being  under  the  direction  of  John,  bishop  of  Winton,  and  Oliver,  bishop  of  Lin-  ) 
coin.  In  1318  a  third  taxation,  entitled  nova  taxatio  was  made,  but  this  only  extended  over  some  I 
part  of  the  province  of  York.]  '  ' 

(4)  The  commissioners  for  the  administratjon  of  what  is  known  as  Queen  Anne's  bounty  are 
incorporated,  and  they  are  pursuing  a  scheme  for  the  augmentation  of  small  livings,  by  which 
an  annual  net  income  as  nearly  as  may  be  of  1502.  will  bo  secured  to  the  incumbent  of  every 
benefice  or  church  with  cure  of  souls,  being  either  a  parish,  church  or  chapel,  with  a  district 
legall^r  assigned  thereto,  and  having  a  population  of  2000,  and  not  being  in  the  patronage  of  lay 
propnetors. 
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11,  whereby  all  the  revenue  of  first-fruits  and  tenths  is  vested  in  trustees  forever, 
to  form  a  pei-petual  fund  for  the  augmentation  of  poor  livings.  This  is  usually 
called  Queen  A.nne*s  bounty;  which  has  been  still  farther  regulated  by  subse- 
quent statutes,  (o) 

V.  The  next  branch  of  the  king's  ordinary  revenue  (which,  as  well  as  the 
subsequent  branches,  is  of  a  lay  or  temporal  nature,)  consists  in  the  rents  and 
profits  of  the  demesne  lands  of  the  crown.  These  demesne  lands,  terrcB  donnni- 
cales  regis,  being^either  the  share  reserved  to  the  crown  at  the  original  distribu- 
tion of  landed  property,  or  such  as  came  to  it  afterwards  by  forfeitures  or  other 
means,  were  anciently  very  large  and  extensive;  comprising  divers  manors, 
honors,  and  lordships ;  the  tenants  of  which  had  very  peculiar  privileges,  as  will 
be  shewn  in  the  second  book  of  these  commentaries,  wnen  we  speak  of  the  ten- 
ure in  ancient  demesne.  At  present  they  are  contracted  within  a  very  narrow 
compass,  having  been  almost  entirely  granted  away  to  *  private  subjects.  This 
has  occasioned  the  parliament  frequently  to  interpose;  and  particularly,  after 
King  William  III  had  greatly  impoverished  the  crown,  an  act  passed,  {p) 
whereby  all  future  grants  or  leases  from  the  crown  for  any  longer  term  than 
thirty-one  years,  or  three  lives,  are  declared  to  be  void ;  except  with  regard  to 
houses  which  may  be  granted  for  fifty  years.  And  no  reversionary  lease  can  be 
made,  so  as  to  exceed,  together  with  the  estate  in  being,  the  same  term  of  three 
lives,  or  thirty-one  years ;  that  is,  where  there  is  a  subsisting  lease  of  which 
there  are  twenty  years  still  to  come,  the  king  cannot  grant  a  future  interest, 
to  commence  after  the  expiration  of  the  former,  for  any  longer  t^rm  than  eleven 
years.  The  tenant  must  also  be  made  liable  to  be  punished  for  committing 
r  i^ckCTN  1  waste ;  *and  the  usual  rent  must  be  reserved,  or,  where  there  has  usually 
L  J  been  no  rent,  one-third  of  the  clear  yearly  value,  {q)  The  misfortune  is, 
that  this  act  was  made  too  late,  after  almost  every  valuable  possession  of  the 
crown  had  been  granted  away  forever,  or  else  upon  very  long  leases ;  but  may  be 
of  some  benefit  to  posterity,  when  these  leases  come  to  expire. 

VI.  Hither  might  have  been  referred  the  advantages  which  used  to  arise  to 
the  king  from  the  profits  of  his  military  tenures,  to  which  most  lands  in  the 
kingdom  were  subject,  till  the  statute  12  Car.  II,  c.  24,  which  in  great  measure 
abolished  them  all:  the  explication  of  the  nature  of  which  tenures  must  be 
postponed  to  the  second  book  of  these  commentaries.  Hither  also  might  have 
been  referred  the  profitable  prerogative  of  purveyance  and  pre-emption  :  which 
was  a  right  enjoyed  by  the  crown  of  buying  up  provisions  and  other  necessaries, 
by  the  intervention  of  the  king's  purveyors,  for  the  use  of  his  royal  household, 
at  an  appraised  valuation,  in  preference  to  all  others,  and  even  wfthout  consent 
of  the  owner;  and  also  of  forcibly  impressing  the  carriages  and  horses  of  the 
subject,  to  do  the  king's  business  on  the  public  roads,  in  the  conveyance  of  tim- 
ber, baggage,  and  the  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing him  a  settled  price.  (5)  A  prerogative,  which  prevailed  pretty  generally 
throughout  Europe,  during  the  scarcity  of  gold  and  silver,  and  the  nigh  valua- 
tion of  money  consequential  thereupon.  In  those  early  times  the  king's  house- 
hold (as  well  as  those  of  inferior  lords)  were  supported  by  specific  renders  of 
corn,  and  other  victuals,  from  the  tenants  of  the  respective  demesnes ;  and  there 
was  also  a  continual  market  kept  at  the  palace  gate  to  furnish  viands  for  the 
royal  use.  (r)  And  this  answered  all  puiT)oses,  in  those  ages  of  simplicity,  so 
long  as  the  king's  court  continued  in  any  certain  place.  iJut  when  it  removed 
from  one  part  of  the  kingdom  to  another,  as  was  formerly  very  frequently  done, 

(o)  6  Ann.  0. 24.    6  Ann.  o.  87.    1  Geo.  1.  st  2,  o.  10.    8  6oo.  I.  c.  10.  (p)  1  Ann.  st  1,  o.  7. 

'  1  In  like  manner  bv  thecivJl law,  the  inheritance  or ^ndi pairimof  '      --- -  •  •-» 

iienated,  but  only  let  to  ftrni.    Cod.  L  11,  t.  61.  (r)  4  Inat  273. 


(q)  In  like  manner  by  thecivJl  law,  tlie  inheritance  or/Vndi^HiiMmatef  of  the  iiDi>erial  crown  could  not 
bealie *  "" 


(5)  [Purveyance  seems  to  have  been  little  less  than  a  royal  right  of  spoil,  and  was  a  very 
ancieni  topic  of  remonstrance  from  the  honse  of  commons.    Not  less  than  tnirty-six  statntes  had 
been  directed  against  it  before  the  reign  of  James  I.  Hallam,  CJonst  Hist,  i,  414 ;  see  also  Yattel's 
iMT  Of  Nations,  115, 116.] 
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it  was  found  necessary  to  send  *purveyor8  beforehand  to  get  together  a  r  ^.^q^  i 
sufficient  (piantity  of  provisions  and  other  necessaries  for  the  household :   ^  J 

and,  lest  the  unusual  demand  should  raise  them  to  an  exorbitant  price,  the 
powers  before  mentioned  were  vested  in  these  purveyors:  who  in  process  of 
tine  very  greatly  abui3J  th3ir  authority,  and  became  a  great  oppression  to  the 
subject,  tliough  of  little  advantage  to  the  crown ;  ready  money  in  open  market 
(wlien  the  royal  residence  was  more  permanent,  and  specie  began  to  be  plenty) 
being  found  upon  experience  to  be  the  best  proveditor  of  any.  Wherefore 
by  degrees  the  powers  of  purveyance  have  declined,  in  foreign  countries  as  well 
as  our  own :  and  particularly  were  abolished  in  Sweden  by  Qustavus  Adolphus, 
towards  the  beginning  of  the  last  century.  («)  And,  with  us  in  England,  hav- 
ing fallen  into  disuse  during  the  suspension  of  monarchy,  King  Charles  at  his 
restoration  consented,  by  the  same  statute,  to  resign  entirely  these  branches  of 
his  revenue  and  power:  and  the  parliament,  in  part  of  recompense,  settled  on 
hi:n,  his  heirs  and  successors,  forever,  the  hereditary  excise  of  fifteen  pence 
per  barrel  on  all  beer  and  ale  sold  in  the  kingdom,  and  a  proportionable  sum 
for  certain  other  liquors.  So  that  this  hereditary  excise,  the  natui'e  of  which 
shall  be  farther  explained  in  the  subsequent  part  of  this  chapter,  now  forms  the 
sixth  branch  of  his  majesty's  ordinary  revenue. 

VII.  A  seventh  branch  might  also  be  computed  to  have  arisen  from  wine 
licens33:  or  the  rents  payable  to  the  crown  by  such  persons  as  are  licensed  to 
sell  wine  by  retail  throughout  England,  except  in  a  few  privileged  places.  These 
were  first  settled  on  the  crown  by  the  statute.  12  Car.  II,  c  25;  and,  together 
with  the  hereditary  excise,  made  up  the  equivalent  in  value  for  the  loss  sus- 
tained by  the  prerogative  in  the  abolition  of  the  military  tenures,  and  the  right 
of  pre-eniption  and  purveyance :  but  this  revenue  was  abolished  by  the  statute 
30  Geo.  II,  c.  19,  and  an  annual  sum  of  upwards  of  7,000Z.  per  annum,  issuing 
out  of  the  new  stamp  duties  imposed  on  wine  licenses,  was  settled  on  the  crown 
instead. 

♦VIII.  An  eighth  branch  of  the  king^s  ordinary  revenue  is  usually  r  ^^qq  i 
reckoned  to  consist  in  the  profits  arising  from  nis  forests.    Forests   L  J 

are  waste  grounds  belonging  to  the  king,  replenished  with  all  manner  of  beasts 
of  chase  or  venary :  which  are  under  the  king's  protection,  for  the  sake  of  his 
royal  recreation  and  delight ;  and,  to  that  end,  and  for  preservation  of  the 
kind's  game,  there  are  particular  laws,  privileges,  courts  and  offices  belonging  to 
the  King's  forests ;  all  which  will  be,  in  their  turns,  explained  in  the  subsequent 
books  of  these  commentaries.  What  we  are  now  to  consider  are  only  the  profits 
arising  to  the  king  from  hence,  which  consist  principally  in  amercements  or 
fines  levied  for  offences  against  the  forest-laws.  But  as  few,  if  any,  courts  of 
this  kind  for  levying  amercements  (/)  have  been  held  since  1632,  8  Car.  I,  and 
as,  from  the  accounts  given  of  the  proceedings  in  that  court  by  our  histories 
and  law  books,  («)  nobody  would  now  wish  to  see  them  a^ain  revived,  it  is  need- 
less, at  least  in  this  place,  to  pursue  this  inquiry  any  farther. 

IX.  The  profits  arising  from  the  king's  ordinary  courts  of  justice  make  a 
ninth  branch  of  his  revenue.  And  these  consist  not  only  in  fines  imposed  upon 
offendera,  forfeitures  of  recognizances,  and  amercements  levied  upon  defaulters ; 
but  also  in  certain  fees  due  to  the  crown  in  a  variety  of  legal  matters,  as,  for 
setting  the  great  seal  to  charters,  original  writs,  and  other  forensic  proceedings, 
and  for  permitting  fines  to  be  levied  of  lands  in  order  to  bar  entails  or  other- 
wise to  insure  their  title.  As  none  of  these  can  be  done  without  the  immediate 
intervention  of  the  king,  by  himself  or  his  officers,  the  law  allows  him  certain 
perquisites  and  profits,  as  a  recompence  for  the  trouble  he  undertakes  for  the  public. 
Thase,  in  process  of  time,  have  been  almost  all  granted  out  to  private  persons, 
or  else  appropriated  to  certain  particular  uses :  so  that,  though  our  law  proceed- 
ings are  stilt  loaded  with  their  payment,  very  little  of  them  is  now  returned 

(»)  M.Ml.  Un.  Hist,  xxxlll.  220. 

tt)  KojrPT  North,  in  hia  Wdo  of  Iiord  Keeucr  North  (43,  44)  Tnentions  an  eyre,  or  Uer,  to  hare  been  held 
souih  of  Trent  soou  after  the  restoration  |  out  I  have  met  with  no  report  of  ite  proceeolngs. 
fuj  I  Jones,  a«7,  »8. 
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r  «2QQ  1  into  the  king's  *exchequer ;  for  a  part  of  whose  royal  maintenance  they 
•-  *  '  were  originally  intended.  All  future  grants  of  them,  however,  by  the 
statute  1  Ann.  St.  2,  c.  7,  are  to  endure  for  no  longer  time  than  the  prince  s  life 
who  grants  them. 

X.  A  tenth  branch  of  the  king's  ordinary  revenue,  said  to  be  grounded  on  th« 
consideration  of  his  guarding  and  protecting  the  seas  from  pirates  and  robbers, 
is  the  right  to  royal  fi^h,  which  are  whale  and  sturgeon :  ana  these,  when  either 
thrown  ashore,  or  caught  near  the  coast,  are  the  property  of  the  king,  on  account 
{v)  of  their  superior  excellence.  Indeed  our  ancestors  seem  to  have  entertained 
a  very  high  notion  of  the  importance  of  this  right ;  it  being  the  prerogative  of 
the  kings  of  Denmark  and  the  dukes  of  Normandy;  {w)  and  from  one  of  these 
it  was  probably  derived  to  our  princes.  It  is  expressly  claimed  and  allowed  in 
the  statute  de  prcerogativa  regis:  (w)  and  the  most  ancient  treatises  of  law 
now  extant  make  mention  of  it,  (x)  though  they  seem  to  have  made  a  dis- 
tinction between  whale  and  sturgeon,  as  was  incidentally  observed  in  a  former 
chapter,  (y) 

XI.  Another  maritime  revenue,  and  founded  partly  upon  the  same  reason,  is 
that  of  shipwrecks;  which  are  also  declared  to  be  the  king's  property  by  the 
same  prerogative,  statute  17  Edw.  II,  c.  11,  and  were  so,  long  before,  at  the  com- 
mon law.  It  is  worthy  observation,  how  greatly  the  law  of  wrecks  has  been 
altered,  and  the  rigour  of  it  gradually  softened  in  favor  of  the  distressed  proprie- 
tors. Wreck,  by  the  ancient  common  law,  was  where  any  ship  was  lost  at  sea, 
and  the  goods  or  cargo  were  thrown  upon  the  land ;  in  w^hich  case  these  goods 
so  wrecked  were  adjudged  to  belong  to  the  king;  for  it  was  held  that  by  the 
loss  of  the  ship  all  property  wjis  gone  out  of  the  original  owner,  (z)  But  this 
was  undoubtedly  aading  sorrow  to  sorrow,  and  was  consonant  neither  to  reason 
r  ^ctqi  "I  ^^^  humanity.  Wherefore  it  was  first  *ordained  by  King  Henry  I,  that 
*-  -"if  any  person  escaped  alive  out  of  the  ship,  it  should  be  no  wreck  ;  (a) 
and  afterwards  King  Henry  II,  by  his  charter  (b)  declared,  that  if  on  the  coasts 
of  either  England,  roictou,  Oleron,  or  Gascony,  any  ship  should  be  distressed, 
and  either  man  or  beast  should  escape  or  be  found  therein  alive,  the  goods  should 
remain  to  the  owners,  if  they  claimed  them  within  three  months;  but  other- 
wise should  be  esteemed  a  wreck,  and  should  belong  to  the  king,  or  other  lord 
of  the  franchise.  This  was  again  confirmed  with  improvements  by  King  Rich- 
ard the  First ;  who,  in  the  second  year  of  his  reign,  (r)  not  only  established  these 
concessions,  by  ordaining  that  the  owner,  if  he  was  shipwrecked  and  escaped, 
"  omnes  res  suas  liheras  et  quietas  haheret'^  but  also  that,  if  he  perished,  his 
children,  or,  in  default  of  them,  his  brethren  and  sisters,  should  retain  the  pro])- 
erty ;  and,  in  default  of  brother  or  sister,  then  the  goods  should  remain  to  the 
king,  {d)  And  the  law,  as  laid  down  b^  Bracton  m  the  reign  of  Henry  III, 
seems  still  to  have  improved  in  its  equity.  For  then,  if  not  only  a  dog,  for 
instance,  escaped,  by  which  the  owner  might  be  discovered,  but  if  any  certain 
mark  were  set  on  the  goods,  by  which  they  might  be  known  again,  it  was  held 
to  be  no  wreck,  {e)  And  this  is  certainly  most  agreeable  to  reason ;  the  rational 
claim  of  the  king  being  only  founded  upon  this,  that  the  true  owner  cannot  be 
ascertained.  Afterwards,  in  the  statute  of  Westminster,  the  first,  (/)  the  time 
of  limitation  of  claims,  given  by  the  charter  of  Henry  IT,  is  extended  to  a  year 
and  a  day,  according  to  the  usage  of  Normandy ;  {q)  and  it  enacts,  that  if  a  man, 
a  dog,  or  a  cat  escape  alive,  the  vessel  shall  not  be  adjudged  a  wreck.  These 
animals,  as  in  Bracton,  are  only  put  for  examples ;  (h)  for  it  is  now  held,  (t) 

(r)  Plowd.  316.        (w)  Stiernh.  dejurt  Sueonum.  I.  «.  e.  8.    Gr.  Couttum  cap.  17.        {w)  17  Ed^r.  IT.  c.  11. 

{X)  Bi-Hcton,  1.  8,  c.  3.  Britton,  n.  17.  Fleta,  I.  1,  c.  45  and  46.  Memorand.  Scacch.  H.  24  Edw.  I.  87,  pre 
fixed  to  Maynard*H  Year  Book  or  Kthvard  II. 

(y)  Ch.  4,  pa|ire223.  (z)  Dr.  and  St.  d.  2.c.  51.  (a)  Spelm.  Cod,  apud  WMlklns,  305. 

(ft)  20  May.  A.  D.  1174.    1  Rvm   Foed  26.  (c)  Roff.  Hoved.  in  Ric.  I. 

\d)  In  like  manner  Constantino  tJie  arrpat,  finding  that  by  tho  imporial  law  the  revcnne  ofwrerke  was  given 
to  the  prince's  treasnry  orfiscua.  restrained  it  by  an  edict  {Cod.  II,  5.  1),  and  ordentd  them  ro  remain  Kr 
the  owners,  addinsr  thid  humane  e.xpostnlaliou/**  Quod  enim  jus  habct  fiscut  in  aUena  calamitaUt  utde  n 
tarn  luctuosa  compendum  tecietur  ?*' 

{€\  Bract.  1.  3,  o.  3.  (/)  3  Edw.  I.  c.  4.  {g)  Or.  Couttum,  r.  17. 

{h)  net.  1. 1,  c.  44.    2  Inst.  167.    5  Bep.  107.    {i)  Hamilton  v.  Davies.    Trin.  11  Geo.  III.  B.  R, 
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that  not  only  if  any  live  thin^  escape,  but  if  proof  can  be  made  of  the 
♦property  of  any  of  the  goods  or  lading  which  come  to  shore,  they  shall  r  ^cago  "i 
not  be  forfeited  as  wreck.    The  statute  further  ordains,  that  the  sheriff  »-  -» 

of  the  county  shall  be  bound  to  keep  the  goods  a  year  and  a  day,  (as  in  France 
for  one  year,  agreeably  to  the  maritime  laws  of  Oleron,  ( /)  and  in  Holland  for  a 
year  and  a  half,)  that  if  any  man  can  prove  a  property  in  them,  either  in  his 
own  right  or  by  right  of  representation,  (k)  they  shall  be  restored  to  him  without 
delay ;  but,  if  no  such  property  be  proved  within  that  time,  they  then  shall  be 
the  king's.  If  the  goods  are  of  a  perishable  nature,  the  sheriff  may  sell  them, 
and  the  money  shall  be  liable  in  their  stead.  (1)  This  revenue  of  wrecks  is  fre- 
quently granted  out  to  lords  of  manors  as  a  royal  franchise ;  and  if  any  one  be 
tnus  entitled  to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked' thereon, 
the  king  may  claim  them  at  any  time,  even  after  the  year  and  day  (?/i) 

It  is  5)  be  observed,  that  in  order  to  constitute  a  legal  wreck  the  goods  must 
come  to  land.  If  they  continue  at  sea,  the  law  distinguishes  them  by  the  bar- 
barous and  uncouth  appellations  of  jeisam,  floisarn,  and  ligan.  Jetsam  is  where 
goods  are  cast  into  the  sea,  and  there  sink  and  remain  under  water :  flotsam  is 
where  they  continue  swimming  on  the  surface  of  the  waves ;  ligan  is  where 
they  are  sunk  in  the  sea,  but  tied  to  a  cork  or  buoy,  in  order  to  be  found  again, 
(n)  These  are  also  the  kiner's,  if  no  owner  appears  to  claim  them ;  but  if 
any  owner  appears,  he  is  entitled  to  recover  the  possession.  For,  even  if  they 
be  cast  overboard  without  any  mark  or  buoy,  in  order  to  ligjiten  the  ship,  the 
owner  is  not  by  this  act  of  necessity  construed  to  have  renounced  his  prop- 
erty ;  (o)  much  less  can  things  ligan  be  supposed  to  be  abandoned,  since  the 
owner  has  done  all  in  his  power  to  assert  and  retain  his  property.  These  three 
are  therefore  accounted  so  far  a  distinct  thing  from  the  former,  that  by  the 
♦king's  grant  to  a  man  of  wrecks,  things  jetsam,  flotsam,  and  ligan  will  r  ^.^qo  t 
not  pass.  (^)  I-   '^^'^-l 

Wrecks,  in  their  legal  acceptation,  are  at  present  not  very  frequent ;  for,  if 
any  goods  come  to  land,  it  rarely  happens,  since  the  improvement  of  commerce, 
navigation,  and  correspondence,  that  the  owner  is  not  able  to  assert  his  property 
within  the  year  and  day  limited  by  law.  And  in  order  to  preserve  this  property 
entire  for  him,  and  if  possible  to  prevent  wrecks  at  all,  our  laws  have  made 
many  very  humane  regulations ;  in  a  spirit  quite  opposite  to  those  savage  laws 
which  formerly  prevailed  in  all  the  northern  regions  of  Europe,  and  a  few  years 
ago  were  still  said  to  subsist  on  the  coasts  of  the  Baltic  sea,  permitting  the 
inhabitants  to  seize  on  whatever  they  could  get  as  lawful  prize ;  or,  as  an  author 
of  their  own  Expresses  it,  ^'in  naufragorum  miser ia  et  calatnitate  tan/juam  vul- 
tures ad  prmdam  currere^  (q)  For,  by  the  statute  27  Edw.  Ill,  c.  13,  if  any  ship 
be  lost  on  the  shore,  and  the  goods  come  to  land,  (which  cannot,  says  the  statute, 
be  called  wreck,)  they  shall  m  presently  delivered  to  the  merchants,  paying  only 
a  reasonable  reward  to  those  that  saved  and  preserved  them,  which  is  entitled 
salvage.  Also  by  the  common  law,  if  any  persons  (other  than  the  sheriff)  take 
any  goods  so  cast  on  shore,  which  are  not  legal  wreck,  the  owners  might  have 
a  commission  to  inquire  and  find  them  out,  and  compel  them  to  make  restitu- 
tion, (r)  And  by  statute  12  Ann.  st.  2,  c.  18,  confirmed  by  4  George  I,  c.  12, 
in  order  to  assist  the  distressed  and  prevent  the  scandalous  illegal  piuictices  on 
Bome  of  our  seacoasts,  (too  similar  to  those  on  the  Baltic,)  it  is  enacted,  that  all 
head  officers  and  others  of  towns  near  the  sea,  shall,  upon  application  made  to 
them,  summon  as  many  hands  as  are  necessary,  and  send  them  to  the  relief  of 
any  ship  in  distress,  on  forfeiture  of  100/.,  and,  in  case  of  assistance  given,  sal- 
vage shall  be  paid  by  the  owners,  to  be  assessed  by  three  neighbouring  justices. 
A.!!  persons  that  secrete  any  goods  shall  forfeit  their  treble  value ;  and  if  they 
wilfully  do  any  act  whereby  the  ship  is  lost  or  destroyed,  *by  making  r  m.yQi  1 
holes  in  her,  stealing  her  pumps,  or  otherwise,  they  are  guilty  of  felony.    L  J 

r/;  i  23.       av  2  Inst.  168.       (l)  Plow.l.  1B1.       Cm)  2  Inst.  WW.  Bro.  Abr.  tit.  Wreck.       Cn)  5  Rep.  IOC. 
Co)  Qua  eni/n  res  in  tempestate.  tevaruia  nat*i8  causa  ejiciuntur.  km  dominorum  permanent.    Quia  polami 
est,  f.'U  non  eo  anitno  ejici,  quod  qnis  habere  nolit.    lust.  2,  1,  i  48. 
rp;5  Hep.  108.  fijj  ^tiernh.  de  jure  Sueon,  1,  8,  c  6.  frj  F.  N.  B.  113. 
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without  benefit  or  clergy.  Lastly,  by  the  statute  26  George  II,  a  19,  plunder- 
ing any  vessel  either  in  distress,  or  wrecked,  and  whether  any  living  creature  bo 
on  board,  or  not,  (for,  whether  wreck  or  otherwise,  it  is  clearly  not  the  property 
of  the  populace,)  such  plundering,  I  say,  or  preventing  the  escape  of  any  pei*son 
that  endeavours  to  save  his  life,  or  wounding  him  with  intent  to  destroy  him,  or 
putting  out  false  lights  in  order  to  bring  any  vessel  into  danger,  are  all  declared 
to  be  capital  felonies ;  in  like  manner  as  the  destroying  of  trees,  steeples,  or 
other  stated  seamarks,  is  punished  by  the  statute  8  Ehz.  c.  13,  with  a  forfeiture 
of  lOOZ.  or  outlawry.  Moreover,  by  the  statute  of  George  II,  pilfering  any  goods 
cast  ashore  is  declared  to  be  petit  larceny;  and  many  other  salutary  regulations 
are  made,  for  the  more  eflfectually  preserving  ships  of  any  nation  in  distress. 

W  (6) 

XII.  A  twelfth  branch  of  the  royal  revenue,  the  right  to  mines,  has  its  ori^nal 
from  the  king's  prerogative  of  coinage,  in  order  to  supplv  him  with  materials; 
and  therefore  those  mines  which  are  properly  royal,  and  to  which  the  king  is 
entitled  when  found,  are  only  those  of  silver  and  gold,  (t)  By  the  old  common 
law,  if  gold  or  silver  be  found  in  mines  of  base  metal,  according  to  the  opinion 
of  some,  the  whole  was  a  royal  mine,  and  belonged  to  the  king ;  though  others 
held  that  it  only  did  so,  if  the  quantity  of  gold  or  silver  was  of  greater  value 
than  the  quantity  of  base  metal,  (u)  (7)  But  now  by  the  statutes  1  W.  and  M. 
si  1,  c.  30,  and  5  W.  and  M.,  c.  6,  this  difference  is  made  immaterial ;  it  being 
enacted,  that  no  mines  of  copper,  tin,  iron,  or  lead,  shall  be  looked  upon  as 
royal  mines,  notwithst-anding  gold  or  silver  may  be  extracted  from  them  in  any 
r  <c295  1  quantities;  but  that  the Jcing,)or  *per8ons  claiming  royal  mines  under 
»-  -*  his  authority,  may  have  the  ore,  (other  than  tin-ore  in  the  counties  of 
Devon  and  Cornwall,  paying  for  the  same  a  price  stated  in  the  act.  This  was 
an  extremely  reasonable  law ;  for  now  private  owners  are  not  discouraged  from 
working  mines,  through  a  fear  that  they  may  be  claimed  as  royal  ones ;  neither 
does  the  king  depart  from  the  just  rights  of  his  revenue,  since  he  may  have  all 
the  precious  metal  contained  in  the  ore,  paying  no  more  for  it  than  the  value 
of  the  base  metal  which  it  is  supposed  to  be ;  to  which  base  metal  the  land-owner 
is  bv  reason  and  law  entitled. 

XIII.  To  the  same  original  may  in  part  be  referred  the  revenue  of  treasure- 
trove  (derived  from  the  French  word  trover^  to  find,)  called  in  Latin  ihesmirus 
inventus,  which  is  where  any  money  or  coin,  gold,  silver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  (8)  or  other  private  place,  the  owner  thereof  being 
unknown ;  in  which  case  the  treasure  belongs  to  the  king;  but  if  he  that  hid  it 
be  known,  or  afterwards  found  out,  the  owner,  and  not  the  king,  is  entitled  to 
it.  {v)  Also  if  it  be  found  in  the  sea,  or  tipon  the  earth,  it  doth  not  belong  to 
the  king,  but  the  finder,  if  no  owner  appears,  {w)  So  that  it  seems  it  is  the 
hiding^  and  not  the  abandoning  of  it,  that  gives  the  king  a  property :  Bracton 
{x)  defining  it,  in  the  words  of  the  civilians,  to  be  '^velus  depositio  pecvnics," 
This  difference  clearly  arises  from  the  different  intentions,  which  the  law  implies 

(8j  IJy  the  civil  law.  to  destroy  persons  shi|>-wrecked.  or  prevent  their  savinir  the  ship.  Is  csnlt'il.  Ami  *o 
steal  even  a  |)lnnk  from  a  vcssol  in  distress  or  wrccke<l.  makes  the  party  liable  to  answer  f<»r  the  wholu  alii]) 
and  ciirifo.  {Ff.  4^,  9.  3.)  Tlie  laws  also  of  the  Wiai^roths,  awl  the  nio»«t  early  Nea|i(»ni^in  I'Mnhiiiiilions, 
puiiisiicd  witli  the  utmost  sovcrity  all  those  who  neglected  to  assist  any  ship  in  dUtresu,  or  phuidcrcd  any 
gfm*ls  cast  OM  shore.    (Lindenbro^.  Cod.  LL.  an.  Hq.  144),  715.) 

(t)%  Inst.  577.  (u)  Plowd.  836.  (v)  3  Inst.  lU.    Dalt.  of  SheHfSi,  c.  10. 

(w)  Britt  o.  17.    Finch,  L.  177.  f*;  L.  S,  o.  8,  «  4. 

(6)  For  the  statute  of  the  United  States,  punishinff  similar  offenses,  see  4  Statntea  at  Larpo,  115. 

(7)  And  it  is  said,  that  tliough  the  kina:  grants  lands  in  which  mines  are,  and  all  uiiues  in 
them,  yet  royal  mines  do  not  pass.    Plowd.  336. 

In  California  it  wa.s  held,  that  on  the  organization  of  the  state  gorernment.  the  right  to  the 
precious  metals  in  the  soil  of  the  public  lands  passed  to  the  state ;  Stokes  r.  Harriat.  .^>  Cal.  3  > ; 
and  stiU  later  it  was  decided  that  when  the  government  granted  the  title  in  fi^u  siinjilo  to  iiidi- 
yidnals,  the  right  to  the  precious  metals  vested  absolutely  in  the  granted).  Biiggs  r.  Merced,  <lc., 
Co.,  14  Cal.  279;  Moore  v.  Smaw,  17  id.  199. 

(8)  [Not  upon  the  land.  Staunf.  PI.  Cor.  39.  Bat  it  is  not  said  to  be  treasore-troTO  if  it  be 
other  metal  than  gold  or  silvBr.    3  Inst.  132.] 
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in  the  owner.  The  man  that  hides  his  treasnre  in  a  secret  place  eridently  does 
not  mean  to  relinquish  his  property,  bnt  reserves  a  right  of  churning  it  agiiin, 
when  he  sees  occasion ;  and  if  he  dies,  and  the  secret  also  dies  with  him,  the  law 
gives  it  to  the  king,  in  part  of  his  royal  revenue.  But  a  man  that  scatters  his 
treasure  into  the  sea>  or  upon  the  public  surface  of  the  earth,  is  construed  to 
have  absolutely  abandoned  his  property,  and  returned  it  into  the  common  stock, 
without  any  intention  of  reclaiming  it ;  and  therefore  it  belongs,  as  in  a  state  of 
nature,  to  the  first  occupant,  or  finder,  unless  the  owner  appear  and  assert  his 
right,  which  *then  proves  that  the  loss  was  by  accident,  and  not  with  r  ^^qq  i 
an  intent  to  renounce  his  property.  L  -* 

Formerly  all  treasure-trove  belonged  to  the  finder ;  (y)  as  was  also  the  rule 
of  the  civil  law.  {z)  Afterwards  it  was  judged  expedient  for  the  puiposes  of  the 
state,  and  particularly  for  the  coinage,  to  allow  part  of  what  was  so  found  to  the 
king;  which  part  was  assigned  to  be  all  hidden  treasure ;  such  as  is  casually 
lost  and  unclaimed,  and  also  such  as  is  designedly  abandoned y  still  remaining 
the  right  of  the  fortunate  finder.  And  that  the  prince  shall  be  entitled  to  this 
hidden  treasure  is  now  grown  to  be,  according  to  Grot  ins,  {a)  •*  jus  cominvne^  ei 
quasi  gentium  ^  for  it  is  not  only  observed,  he  adds,  in  England,  but  in  Germany, 
France,  Spain,  and  Denmark.  The  finding  of  deposited  treiisure  was  much  more 
frequent,  and  the  treasures  themselves  more  considerable,  in  the  infancy  of  our 
constitution  than  at  present.  When  the  Bomans,  and  other  inhabitants  of 
the  respective  countries  which  composed  their  empire,  were  driven  out  by  the 
northern  nations,  they  concealed  their  money  under-ground:  with  a  view  of 
resorting  to  it  again  when  the  heat  of  the  irruption  should  be  over,  and  the 
invaders  driven  back  to  their  deserts.  But,  as  this  never  hapi)ened,  the  treas- 
ures were  never  claimed ;  and  on  the  death  of  the  owners  the  secret  also  died 
along  with  them.  The  conquering  generals,  being  aware  of  the  value  of  these 
hidden  mines,  made  it  highly  penal  to  secrete  them  from  the  public  service.  In 
England,  therefore,  as  among  the  feudists,  (^)  the  punishment  of  such  as  con- 
cealed from  the  king  the  findmg  of  hidden  treasure  wjis  formerly  no  less  than 
death  ;  but  now  it  is  only  fine  and  imprisonment  {c) 

XIV.  Waifs,  hona  waviata  are  goods  stolen,  and  waived  or  thrown  away  by  the 
thief  in  his  flight,  for  fear  of  being  apprehended.  (9)  These  are  given  to  the 
king  by  the  law,  as  a  punishment  upon  the  owner,  for  not  himself  pursuing  the 
felon,  and  taking  away  his  goods  from  him.  (d)  And  therefore  *if  the  r  ^.^^.^  -. 
party  robbed  do  his  diligence  immediately  to  follow  and  apprehend  ^  -' 
the  thief,  (which  is  called  making  fresh  suit,)  or  do  convict  him  afterwards,  or 
procure  evidence  to  convict  him,  he  shall  have  his  goods  again,  (e)  Waived 
goods  do  also'  not  belong  to  the  king,  till  seized  by  somebody  tor  his  use ;  for  if 
the  party  robbed  can  seize  them  first,  though  at  the  distance  of  twenty  years, 
the  king  shall  never  have  them.  (/)  If  the  goods  are  hid  by  the  thief,  or  left 
any  where  by  him,  so  that  he  had  them  not  about  him,  when  he  fled,  and  there- 
fore did  not  throw  them  away  in  his  flight ;  these  also  are  not  boiia  wavintay  but 
the  owner  may  have  them  again  when  he  pleases,  (g)  The  goods  of  a  foivign 
merchant  though  stolen  and  thrown  away  in  flight,  shall  never  l)e  waifs:  (h) 
the  reason  whereof  may  be,  not  only  for  the  encouragement  of  trade,  but  also 
because  there  is  no  wilful  default  in  the  foreign  merchant's  not  pursuing  tlie 
thief;  he  being  generally  a  stranger  to  our  laws,  our  usage?,  and  our  language 

XV.  Estrays  are  such  valuable  animals  as  are  found  wandering  in  any  manor 
or  lordship,  and  no  man  knoweth  the  owner  of  them ;  in  which  case  the  law 

(if)  Bracton,  1. 3,  c.  8,    S  Inst.  133. 

Cz)  FT.  41,  1.  31.  faj  Dejur.  b.  ^p.  I.  2,  c.  8,  i  7.  (hj  Qlanv.  /.I,  e.  2.    Crag.  1,  in,  46. 

Ccj  i  Imt.  13:1.  fdj  Cro  Eliz.  m.  (e)  Finch.  L.  213.  (f)  lltitL  Cgjb  Ucp.  100. 

(hj  Fitz.  Abr,  Hi.  Ewtray,  1.  3  Bulstr.  19. 

(9)  [And  this  though  left  by  him  at  a  common  inn.  2  Rol.  809.  c.  15.  If  8o  loft  to  ea-^e  him 
m  bis  flight  For  if  he  leave  a  stolen  hoi'^e  at  a  common  inn  for  his  meal,  it  i:i  uo  %vuir. 
IJ.  c.  10.] 

This  doctrine  does  not  obtain  in  America.  Goods  waived  may  be  reclaimed  by  the  real 
owner.    2  Eentt  358. 
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gives  them  to  the  king  as  the  general  owner  and  lord  paramount  of  the  soil,  in 
recompence  for  the  diunage  which  they  may  have  done  therein :  and  they  now 
most  commonly  belong  to  the  lord  of  the  manor,  by  special  grant  from  the 
crown.  But,  in  order  to  vest  an  absolute  property  in  the  king,  or  his  g.untees, 
they  must  be  proclaimed  In  the  church  and  two  market  towns  next  adjoining  to 
the  place  where  they  are  found :  and  then,  if  no  man  claims  them,  after  procla- 
mation and  a  year  aud  a  day  passed,  they  belong  to  the  king  or  his  sultstituto 
without  redemption  ;  (t)  even  though  the  owner  were  a  minor,  or  un.  ler  any 
other  legal  incapacity,  (k)  A  provision  similar  to  which  obtained  in  rhe  olo 
Gothic  constitution,  with  regard  to  all  things  that  were  found,  which  were  to  be 
thrice  proclaimed ;  primum  coram  comitibus  et  viataribus  obviis,  deinde  t'^iprox^ 
r  ^298  "I  *^*^  *viUa  velpago,  postremo  coram  ecclesia  vel  judido  ;  and  ti*-.  space 
L  J   of  a  year  was  allowed  for  the  owner  to  reclaim  his  property.  (Z)     If  the 

owner  claims  them  within  the  year  and  day  he  must  pay  the  charges  of  ooding. 


keeping  and  proclaiming  them,  im)  (10)  The  king  or  lord  has  no  pro^  e-ty  till 
the  year  and  day  passed:  for  it  a  lord  keepeth  an  estray  three-auar) ^i' e  of  a 

J  rear,  and  within  the  year  it  strayeth  again,  and  another  lord  gettetn  it,  t^«e  first 
ord  cannot  take  it  again,  (n)  Any  beasts  may  be  estrays  that  are  b^^  nature 
tame  or  reclaimable,  and  in  which  there  is  a  valuable  property,  as  she<^p  oxen, 
swine  and  horses,  which  we  in  general  call  cattle ;  and  so  Fleta  {p\  defires  them, 
pecus  vaganSy  qtiod  nullus  petit,  sequitur  vel  advocat.  For  animals  upon  <vhich 
the  law  sets  no  value,  as  a  dog  or  cat,  and  animals  fercB  7iaturcB,  as  >\  b-*ar  or 
wolf,  cannot  be  considered  as  estrays.  So  swans  may  be  estrays,  but  noc  anv 
other  fowl ;  (p)  whence  they  are  said  to  be  royal  fowl.  The  reason  ^.f  whicn 
distinction  seems  to  be,  that,  cattle  and  swans  being  of  a  reclaimed  npi.u)%  the 
owner's  property  in  them  is  not  lost  merely  by  their  temporary  escape ;  nn^  they 
also,  from  their  intrinsic  value,  are  a  sumcient  pledge  for  tne  expense  ^t' the 
lord  of  the  franchise  in  keeping  them  the  year  and  day.  For  he  that  tr.kMg  an 
estray  is  bound,  so  long  as  he  keeps  it,  to  find  it  in  provisions  and  proc9»*^e  it 
from  damage ;  (a)  and  may  not  use  it  by  way  of  labour,  but  is  liable  to  a-n  p«^don 
for  so  doing,  (r )  Yet  he  may  milk  a  cow,  or  the  like ;  for  that  tends  t^  the 
preservation,  and  is  for  the  benefit  of  the  animal,  (s) 

Besides  the  particular  reasons  before  given  why  the  king  should  hcv^  the 
several  revenues  of  royal  fish,  shipwrecKS,  treasure-trove,  waifs,  and  czf^^ivs, 
there  is  also  one  general  reason  which  holds  for  them  all ;  and  that  is,  bj^*^use 
they  are  bona  vacantia,  or  goods  in  which  no  one  else  can  claim  a  property.  And 
therefore  by  the  law  of  nature  they  belong  to  the  first  occupant  or  finder ;  and 
r  *2QQ  1  ®^  continued  under  the  *imperiaT  law.  But,  in  settling  the  modera  oon- 
1-  J   stitutions  of  most  of  the  governments  in  Europe,  it  was  thought  ^rop<T 

(to  prevent  that  strife  and  contention,  which  the  mere  title  of  occupancy  la  aj.t 
to  create  and  continue,  and  to  provide  for  the  support  of  public  authority  in*  a 
manner  the  least  burthensome  to  individuals,)  that  these  rights  should  be  an:iexe»l 
to  the  supreme  power  by  the  positive  laws  of  the  state.    And  so  it  came  to  paw 

({)  Mlrr.  c.  R,  i  19. 

(k)  5  Itep.  108.    Bro.  Abr.  tU.  Estray.    Cro.  KUz.  716.  {I)  Stlernh.  rfe  jur.  Ooihor,  I.  8,  c.  5. 

(m)  Dalt.  8h.  70.  (»)  Finch.  L.  177.  (o)  L.  1.  c.  48.  (p)  7  itep.  17. 

(q)  1  RoU.  Abr.  889.  (r)  Cro.  Jao.  147.  (9)  Cro.  Jac.  148.    Noy.  119. 


(10)  [But  if  any  other  per?«on  finds  and  takes  care  of  another's  property,  not  being  entitled 
to  it  as  an  estray  (nor  being  saved  at  sea,  or  in  other  cases  where  the  law  of  salvage  applies,) 
the  owner  may  recover  it  or  its  value,  without  being  obliged  to  paj  ihe  expenses  of  keeping. 
2  Bl.  Rep.  1117;  2  Hen.  Bl.  254.] 

By  statutes  in  the  several  states  of  the  Union,  provision  is  made  for  taking  charge  of 
estrays,  eitJier  by  a  township  officer  designated  for  the  purpose,  or  by  the  person  taking  them ; 
and  after  a  reasonable  period,  and  duly  advertising  the  same,  if  the  owner  doe.s  not  roclaim  the 
estray,  it  is  sold  to  satisfy  charges.  Any  surplus  that  may  remain  is  retained  for  the  owncr^ 
or  devoted  to  some  chan table  purpose.  These  statutes  must  be  followed  strictly,  or  the  title 
of  the  owner  will  not  be  divested  by  them.  Newaom  v.  Hart,  14  Mich.  23'J ;  Hyde  v,  '2iyK>T,  13 
IlL  64;  Smith  v,  Ewera,  21  Ala.  3a 
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that,  as  Bracton  expresses  it,  (t)  Jicbc  qucB  nullius  in  bonis  sunt,  et  olimfverunt 
inventoris  dejiire  naturali,  jam  efficitmtur  principis  de  jure  gentium.  (11) 

XVI.  The  next  branch  of  the  Icing's  ormnary  revenue  consists  in  forfeitures 
of  lands  and  goods  for  offences;  bona  confiscatay  as  they  are  called  by  the  civil- 
ians, because  they  belong  to  the  jiscus  or  imperial  treasury ;  or,  as  our  lawyers 
term  them,  forisfacta;  that  is,  such  whereo^the  property  is  gone  away  or 
departed  from  the  owner.  The  true  reason  and  only  substantial  ground  of  any 
forfeiture  for  crimes  consist  in  this :  that  all  property  is  derived  from  society, 
beiuff  one  of  those  civil  rights  which  are  conferred  upon  individuals,  in  exchange 
for  that  degree  of  natural  freedom'  which  every  man  must  sacrifice  when  he 
enters  into  social  communities.  If  therefore  a  member  of  any  national  com- 
munity violates  the  fundamental  contract  of  his  association,  by  transgressing 
the  municipal  law,  he  forfeits  his  right  to  such  privileges  as  he  claims  by  that 
contract ;  and  the  state  may  very  justly  resume  that  portion  of  property,  or  any 
part  of  it,  which  the  laws  have  before  assigned  him.  Hence,  in  every  offence  of  an 
atrocious  kind,  the  laws  of  England  have  exacted  a  total  confiscation  of  the 
movables  or  personal  estate ;  and  in  many  cases  a  perpetual,  in  others  only  a 
temporary,  loss  of  the  offender's  immovables  or  landed  property;  and  have 
vested  them  both  in  the  king,  who  is  the  person  supposed  to  be  offended,  being 
the  one  visible  magistrate  in  whom  the  majesty  of  the  public  resides.  The  par- 
ticulars of  these  forfeitures  will  be  more  properly  recited  when  we  treat  of  crimes 
and  misdemeanors.  I  therefore  only  mention  them  here,  for  *the  sake  r  ^jqqq  -i 
of  regularity,  as  a  part  of  the  census  regalis  ;  and  shall  postpone  for  the   ^  -* 

present  the  farther  consideration  of  all  forfeitures,  excepting  one  species  only, 
which  arises  from  the  misfortune  rather  than  the  crime  of  the  owner,  and  is 
called  a  dcodand,  (12) 

By  this  is  meant  whatever  personal  chattel  is  the  immediate  occasion  of  the 
death  of  any  reasonable  creature :  which  is  forfeited  to  the  king,  to  be  applied 
to  pious  uses,  and  distributed  in  alms  by  his  high  almoner ;  {v)  though  formerly 
destined  to  a  more  superstitious  purpose.  It  seems  to  have  been  originally 
designed,  in  the  blind  days  of  popery,  as  an  expiation  for  the  souls  of  such  as 
were  snatched  away  by  sudden  death  ;  and  for  that  purpose  ought  properly  to 
have  been  given  to  holy  church :  {to)  in  the  same  manner  as  the  apparel  of  a 
stranger,  who  was  found  dead,  was  applied  to  purchase  masses  for  the  good  of 
his  soul.  And  this  may  account  for  that  rule  of  law,  that  no  deodand  is  due 
where  an  infant  under  the  age  of  discretion  is  killed  by  a  fall  from  a  cart,  or 
horse,  or  the  like,  not  being  in  motion ;  {x)  whereas,  if  an  adult  person  falls  from 

(f)  L.  1,  e.  19.  {v\  1  Hal.  P.  C.  419.    Fleta,  I.  1,  c.  25. 

{¥>)  Fitzh.  Ahr.  tU,  EndUemeni,  pi.  27.    StaunfTP.  C.  20,  21.  («)  8  Inst.  67.    1  Hal.  P.  C.  422. 

(11)  [This  passage  has  been  thought  inconsistent  with  the  doctrine  stated  supra  p.  295,  vix. : 
that  all  things  found  in  the  oea  or  upon  the  earth  belong  not  to  the  king,  but  to  the  finder, 
which  is  undoubtedly  the  general  rule.  But  in  the  particular  cases  enumerated  in  the  text,  the 
po$itire  law  has,  for  certain  special  reasons,  given  the  enumerated  articles  to  the  crown ;  and  in 
this  passage  Blackstone  is  merely  assigning  as  an  additional  reason  why  the  crown  should  have 
them,  this  circumstance,  that  the  operation  of  the  general  rule  would  confer  them  on  the  first 
finder,  a^  being  boTM  vacantia.'} 

(12)  [The  statute  of  54  Geo.  Ill,  c.  145,  jmntly  relaxed  the  law  of  forfeiture,  so  far  ds  landed 
property  is  concerned ;  and  the  statute  of  3  and  4  Wm.  IV,  c.  106,  s.  10,  is  still  more  liberal. 
Ko  attainder  of  felony  now  extends  to  the  disinheriting  of  any  heir,  or  to  the  prejudice  of  the 
right  or  title  of  any  other  person  than  the  ofiender,  except  during  his  natural  life  only.  And 
with  respect  to  forfeitures  of  personal  property,  the  crown  exercises  its  rights  very  leniently ;  in 
cases  where  indulgence  to  the  families  of  offenders  can  reasonably  be  asked,  a  proper  representa- 
tion rarely  (I  believe  never)  fails  to  meet  attention.  Homicide,  not  felonious,  now  entails  no  for- 
feiture, by  virtue  of  the  stat.  9  Geo.  IV,  c.  31,  s.  10.] 

By  the  constitution  of  the  United  States  *'  no  attainder  of  treason  shall  work  corruption  of 
blood,  or  forfeiture,  except  during  the  life  of  the  person  attainted."  Forfeitures  of  estate  and 
comiption  of  blood  for  offenses^  against  the  United  States  were  abolished  by  statute  in  1790 : 
1  Stat  at  Large,  117 ;  and  althou|jh  during  the  late  civil  war  statutes  were  passed  for  the  confis- 
cation of  property  of  persons  convicted  of  treason,  but  few  proceedings  were  had  under  them,  and 
the  property  seized  was  for  the  most  part  relieved  from  them  under  the  president's  power  to  t^ 
prieve  and  pardon. 
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thence  and  is  killed,  the  thing  is  certainly  forfeited.  T*or  the  reason  given  by 
Sir  Mathew  Hale  seems  to  be  very  inadequate,  viz,:  because  an  infant  is  not 
able  to  take  care  of  himself;  for  why  should  the  owner  save  his  forfeiture,  on 
account  of  the  imbecility  of  the  child,  which  ought  rather  to  liave  made  him 
more  cautious  to  prevent  any  accident  of  mischief?  The  true  ground  of  this 
rule  seems  rather  to  have  bee^  that  the  child,  bv  reason  of  its  want  of  discre- 
tion, was  presumed  incapable  of  actual  sin,  and  therefore  needed  no  deodand  to 
purchase  propitiatory  masses ;  but  every  adult,  who  died  in  actual  sin,  stood  in 
need  of  such  atonement,  according  to  the  humane  superstition  of  the  founders 
of  the  English  law. 

Thus  stands  the  law  if  a  person  be  killed  by  a  fall  from  a  thing  standing  still, 
r  *301 1  ^^^  ^^  ^  horse,  or  ox,  or  other  animal,  *of  his  own  motion,  kill  as  well 
*■  -"an  infant  as  an  adult,  or  if  a  cart  run  over  him,  they  shall  in  either  case 

be  forfeited  as  deodands ;  (y)  which  is  grounded  upon  this  additional  reason,  that 
such  misfortunes  are  in  part  owing  to  the  negligence  of  the  owner,  and  there- 
fore he  is  properly  punished  by  sucli  forfeiture.  A  like  punishment  is  in  like 
cases  inflicted  by  the  Mosaical  law :  (z)  "  if  an  ox  gore  a  man  that  he  die,  the  ox 
shall  be  stoned,  and  his  flesh  shall  not  be  eaten."  And,  among  the  Athenians, 
(«)  whatever  was  the  cause  of  a  man's  deuth,  by  falling  upon  him,  was  extermi- 
nated or  cast  out  of  the  dominions  of  the  republic.  (13)  Where  a  thing  not 
in  motion,  is  the  occasion  of  a  man's  death,  that  part  only  which  is  the  imme- 
diate cause  is  forfeited ;  as,  if  a  man  be  climbing  up  the  wheel  of  a  cart,  and  is. 
killed  bjr  falling  from  it,  the  wheel  alone  is  a  deodand :  {h)  but,  wherever  the 
thing  is  in  motion,  not  only  that  part  which  immediately  gives  the  wound,  (as 
the  wheel,  which  runs  over  his  body,)  but  all  things  whicn  move  with  it  and 
help  to  make  the  wound  more  dangerous  (-as  the  cart  and  loading,  which  increase 
the  pressure  of  the  wheel,)  are  forfeited,  {c)  It  matters  not  whether  the  owner 
were  concerned  in  the  killing  or  not ;  for,  if  a  man  kills  another  with  my  sword, 
the  sword  is  forfeited  {d)  as  an  accursed  thing,  {e)  And  therefore,  in  all  indict- 
ments for  homicide,  the  instrument  of  death  and  the  value  are  presented  and 
found  by  the  grand  jury,  (as,  that  the  stroke  was  given  by  a  certain  penknife, 
value  sixpence,)  that  the  king  or  his  grantee  may  claim  the  deodand ;  for  it  is 
no  deodand  unless  it  be  presented  as  such  by  a  jury  of  twelve  men.  (/)  No  deo- 
dands are  due  for  accidents  happening  upon  the  high  sea,  that  being  out  of  the 
r  ^oAo  "I  jurisdiction  of  the  common  law :  but  if  a  *man  falls  from  a  ooat  or  ship 
I-  -"in  fresh  water,  and  is  drowned,  it  hath  been  said,  that  the  vessel  and 

cargo  are  in  strictness  of  law  a  deodand.  {g)  But  juries  have  of  hite  very  fre- 
quently taken  upon  themselves  to  mitigate  these  forfeitures,  by  finding  only  some 
trifling  thing,  or  part  of  an  entire  thing,  to  have  been  the  occasion  of  the  death. 
And  in  such  cases,  although  the  finding  by  the  jury  be  hardly  warrantable  by 
law,  the  court  of  king's  bench  hath  generallv  refused  to  interfere  on  behalf  of 
the  lord  of  the  franchise,  to  assist  so  unequitable  a  claim.  (A)  (14) 

(y)  Omnia,  qua  movent  ad  mortem^  tunt  Deo  danda.    Bracton,  I.  8,  c.  8.  («)  Exod.  xxf.  28. 

(rt)  iEschin.  corU.  Ctetiph.  Thus,  too,  by  our  ancient  law,  a  well  in  which  a  person  was  drowned  was 
ordered  to  be  fllled  ap,  under  the  inspection  of  the  coroner.  Flet.  1. 1,  c.  25,  ( 10.  Fitzh.  Abr.  I.  (uAvne, 
il6. 

(6)  1  Hal.  P.  C.  422.  (c)  1  Hawk.  P.  O.  c.  26. 

id)  A  similar  rule  obtained  among  the  ancient  Goths.  Si  guis,  me  ne»ciente^  guoeungtte  meo  Mo  vel  {hstru- 
mento  in  pemiciem  suam  abutatur  t  vel  ex  aedibus  meis  cadat.  vel  incidat  in  puteum  meum,  quantumris  tectttm 
et  munitum.  vel  in  cataractam,  et  sub  molendino  m/eo  confringaiur^  ipse  alimia  mulcta  plectar  i  ut  in  parte  in- 
/elicitcOia  mea  numenxtur,  habuiste  vel  adifioasae  aliquod  quo  homo  periret,  Stiemhook..  de  jure  Goth,  /. 
8.  c.  4. 

[e)  Dr.  and  St  d.  2.  c.  61.  (/)  3  Inst.  67. 

iff)  S  luttt.  58.    1  Hal.  P.  C  423.  MoUoy.  de  Jur.  Maritim.  2,  225.  (*)  Foster,  of  Homicide,  266. 

(13)  [This  wft«  one  of  Draco's  laws ;  and  perhaps  we  may  think  the  judgment,  that  a  statue 
should  l>e  thrown  into  the  sea  for  having  fallen  upon  a  man,  less  absurd,  when  we  reflect  that 
there  may  be  sound  policy  in  teaching  the  mind  to  contemplate  with  horror  the  privation  of 
human  life,  and  that  our  familiarity  even  with  an  insensible  object  which  hafl  been  the  occasion 
of  death,  may  lessen  that  sentiment.  Though  there  may  be  wisd(»m  in  withdrawing  such  a  tiling 
from  public  view,  yet  there  can  be  none  in  treating  it  as  if  it  was  capable  of  understanding  the 
ends  of  punishment.] 

(14)  Ll>eodaQd8  were  abolished  by  stat.  9  and  10  Yic.  o.  62,  which  enacts  that  '<  there  shall  be  no 
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Deodands*  and  forfeitures  in  general,  as  well  as  wrecks,  treasure  trove,  royal 
fish,  mines,  waifs,  and  estrays,  may  be  granted  by  the  king  to  particular  subjects, 
as  a  royal  franchise :  and  indeed  they  are  for  the  most  part  granted  out  to  the 
lords  of  manors,  or  other  liberties :  to  the  perversion  of  their  original  design. 

XVII.  Another  branch  of  the  king's  ordinary  revenue  arises  from  escheats  of 
lands,  which  happen  upon  the  defect  of  heirs  to  succeed  to  the  inheritance ; 
whereupon  they  in  general  revert  to  and  vest  in  the  kin^,  who  is  esteemed,  in 
the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in  the  kingdom.  But 
the  discussion  of  this  tropic  more  properly  belongs  to  the  second  book  of  these 
commentaries,  wherein  we  shall  particularly  consider  the  manner  in  which  lands 
may  be  acquired  or  lost  by  escheat.  (15) 

XVIII.  I  proceed  therefore  to  the  eighteenth  and  last  branch  of  the  king's 
ordinary. rp venue;  which  consists  in  the  custody  of  idiots,  from  whence  we  shall 
be  naturally  led  to  consider  also  the  custody  of  lunatics. 

An  idiot*  or  natural  fool,  is  one  that  hath  had  no  understanding  from  his 
nativity;  and  therefore  is  by  law  presumed  never  likely  to  attain  any.  For 
which  reason  the  custody  of  *liim  and  of  his  lands  was  formerly  vested  r  ^^oao  -i 
in  the  lord  of  the  fee :  Ui)  (and  therefore  still,  by  special  custom,  in  some   L  J 

manors  the  lord  shall  nave  the  ordering  of  icliot  and  lunatic  copyholders,)  (i) 
but,  by  reason  of  the  manifold  abuses  of  this  power  by  subjects,  it  was  at  last 
provided  by  Common  consent,  that  it  should  be  given  to  the  king,  as  the  general 
conservator  of  his  people ;  in  order  to  prevent  the  idiot  from  wasting  his  estate, 
and  reducing  himself  and  his  heirs  to  poverty  and  distress,  (k)  This  fiscal  pre- 
rogative of  the  king  is  declared  in  parliament  by  statute,  17  Edw.  II,  c.  9,  which 
directs  (in  afifirmance  of  the  common  law,)  (l)  that  the  king  shall  have  ward  of 
the  lands  of  natural  fools,  taking  the  profits  without  waste  or  destruction,  and 
shall  find  them  necessaries ;  and  after  the  death  of  such  idiots  he  shall  render 
the  estate  to  the  heirs :  in  order  to  prevent  such  idiots  from  aliening  their  lands, 
and  their  heirs  from  being  disinherited.  (16) 

By  the  old  common  law  there  is  a  writ  de  idiota  inquirendo,  to  inquire  whether 
a  man  be  an  idiot  or  not:  {m)  which  must  be  tried  by  a  jury  of  twelve  men : 
and,  if  they  find  him  ptirus  idota,  the  profits  of  his  lands,  and  the  custody  of 
his  person  may  be  granted  by  the  kiuff  to  some  subject,  who  has  interest  enough 
to  obtain  them.  (»)  This  branch  of  tne  revenue  hath  been  long  considered  as  a 
hardship  upon  private  families:  and  so  long  ago  as  in  the  8  Jac.  I,  it  was  under 
the  consideration  of  parliament,  to  vest  this  custody  in  the  relations  of  the 
party,  and  to  settle  an  equivalent  on  the  crown  in  lieu  of  it;  it  being  then  pro- 
posed to  share  the  same  fate  with  the  slavery  of  the  feudal  tenures,  which  has 
been  since  abolished,  (o)  Yet  few  instances  can  be  given  of  the  oppressive  exer- 
tion of  it,  since  it  seldom  happens  that  a  jury  finds  a  man  an  idiot  a  nativitaie, 

(k)  Flet  I.  1.  c.  11.  i  10.  (0  Dyer.  302.    Hutt.  17.  Nor.  27.  (*)  F.  K.  B.  233. 

(i)  4  Ren.  )%.    Memorand,  Scaeo.'iO  Edw.  I.  (pi-eflxeU  to  Maynard's  Year  Book  of  £clw.  II.)  fol.  90, 24. 
(m)  F.  N.  B.  232. 

(p)  Tliiii  power,  thon^h  of  late  very  rarely  exerted,  la  still  alluded  to  in  common  speech,  by  that  osnal 
expreaaioii  of  begging  a  man  for  a  fool. 
(o)  4  lust.  203.    Com.  Journ.  1610. 


(irfeitore  of  any  chattel  for  or  in  respoot  of  the  same  having  moved  to  or  caused  the  death  of 
man." 

(15)  "Within  the  statos  of  the  American  Union,  escheats  for  defect  of  heirs  are  to  the  state  in 
which  the  property  ip  sitnate,  and  not  to  the  TJuited  States. 

(16)  [Tne  jurisdiction  which  the  chancellor  has  generally,  or  perhaps  always,  exercised  over 
the  persons  «^nd  estates  of  lunatics  and  idiots,  is  not  necessarily  annexed  to  the  custody  of  the 
^reat  seal ;  for  :t  has  been  declared  by  the  house  of  lords,  "that  the  custody  of  idiots  and  luna- 
tics was  in  the  nower  of  the  king,  who  might  delegate  the  same  to  such  person  as  he  should 

fhilllr   fit.  "  Anil    nnnn  arraTV   nhantra   e\f  tVttX    rrraai'  taatil     a    .anA/tinl   oiifVi/^i>if¥r  iin«ln«>  V>i^   mnijwt-i^'.!   mx.ttl 


Proo.  14  Feb.  1726,  3  P.  Wms.  108.] 
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but  only  non  compos  mentia  from  some  particular  time;  which  has  an  oj)eration 
very  dinerent  in  point  of  law. 

r  «204 1  *^  ^^^  ^s  ^^^  *^  idiot,  (/? )  if  he  hath  any  glimmering  of  reason,  so 
«-  J    that  he  can  tell  his  parents,  his  age,  or  the  like  common  matters.    Bul 

a  man  who  is  born  deaf,  dumb  and  blind,  is  looked  upon  by  the  law  as  in  th^ 
same  state  with  an  idiot ;  ( g )  he  being  supposed  incapable  of  any  understanding, 
as  wanting  all  those  senses  which  furnish  the  human  mind  with  ideas.  (17) 

A  lunatic,  or  non  compos  mentis^  is  one  who  hath  had  understanding,  but  by 
disease,  grief,  or  other  accident,  hath  lost  the  use  of  his  reason,  (r)  A  lunatic  is 
indeed  properly  one  that  hath  lucid  intervals ;  sometimes  enjoying  his  senses,  and 
sometimes  not,  and  that  frequently  depending  upon  the  changes  of  the  moon.  (18) 
But  under  the  general  name  of  non  compos  mentis  (which.  Sir  Edward  Coke 
says,  is  the  most  legal  name,)  («)  are  comprised  not  only  lunatics,  but  persons 
under  frenzies;  or  who  lose  their  intellects  by  disease;  those  that  grow  deaf, 
dumb,  and  blind,  not  being  born  so;  or  such,  in  short,  as  are  judged  by  the 
court  of  chancery  incapable  of  conducting  their  own  affairs.  To  these,  also,  as 
well  as  idiots,  the  kinff  is  guardian,  but  to  a  very  different  purpose.  For  the 
law  always  imagines,  that  these  accidental  misfortunes  may  be  removed ;  and 
therefore  only  constitutes  the  crown  a  trustee  for  the  unfortunate  persons, 
to  protect  their  property,  and  to  account  to  them  for  all  profits  received,  if  they 
recover,  or  after  tneir  decease  to  their  representatives.  And  therefore  it  is 
declared  by  the  statute  17  Edw.  II,  c.  10,  that  the  kinff  shall  provide  for  the 
custody  and  sustentation  of  lunatics,  and  preserve  their  lands  and  the  profits  of 
them  lov  their  use,  when  they  come  to  their  right  mind ;  and  the  king  shall  take 
nothing  to  his  own  use ;  and,  if  the  parties  die  in  such  estate,  the  residue  shall 
be  distributed  for  their  souls  by  the  advice  of  the  ordinary,  and  of  course  (by  the 
subsequent  amendments  of  the  law  of  administration,)  shall  now  go  to  their  exe- 
cutors or  administrators. 

r  ,noQ5  -I  *0n  the  first  attack  of  lunacy,  or  other  occasional  insanity,  while  there 
L  J    may  be  hope  of  a  speedy  restitution  of  reason,  it  is  usual  to  confine  the 

unhappy  objects  in  private  custody  under  the  direction  of  their  nearest  friends 
and  relations ;  and  the  legislature,  to  prevent  all  abuses  incident  to  such  private 
custody,  hath  thought  proper  to  inten)ose  its  authority  by  statute  14  Geo.  Ill,  c. 
49,  (continued  by  19  Geo.  Ill,  c.  15,)  for  regulating  private  madhouses.  But, 
when  the  disorder  is  grown  permanent,  and  the  circumstances  of  the  party  will 
bear  such  additional  expense,  it  is  proper  to  apply  to  the  royal  authority  to  war- 
rant a  lasting  confinement.  (19) 

The  method  of  proving  a  person  noji  compos  is  very  similiar  to  that  of  prov- 
ing him  an  idiot  The  lord  chancellor,  to  whom,  by  special  authority  from  the 
king, -the  custody  of  idiots  and  lunatics  is  intrusted,  {t)  upon  petition  or  infor- 
mation, grants  a  commission  in  nature  of  the  writ  de  idiota  inquirendOy  (20)  to 

Cp)  F.  N.  B.  233.  Cq)  Co.  I.ltt  42.     Flcta,  I.  0.  e.  40 

(rj  Idiota  a  etuu  ei  ir^rmitate.    {  Mem  Scacch,  20  Edw.  /.  lb  Maynard's  Year  Book  of  Edw.  IL  80. ) 

(sj  I  last.  246.  (tj  3  P.  Wms.  108. 

(17)  This,  however,  is  a  mere  prpsumption,  and  may  be  rebutted  by  evidence  of  capacity. 
Rex  V,  Dyson,  7  C.  and  P.  305 ;  Rex  v.  Pritchard,  Ibid.  303 ;  Commonwealth  t;.  Hill,  14  Mass. 
207  ;  Brower  v.  Fisher,  4  Johns.  Ch.  441 ;  Christmas  v,  Mitchell,  3  Ired.  Ch.  535.  Persons  only 
deaf  and  dumb,  it  has  been  declared,  are  to  be  considered  idiots ;  but  this  idea  may  be  said  to  be 
obsolete.  See  Rushton's  case,  1  Leach,  C.  C.  455;  Morrison  v.  Leonard,  3  C.  and  P.  127.  Indeed 
the  presumption  of  idiocy  in  the  case  of  persons  bom  deaf,  dumb  and  blind  is  a  very  faint  one 
E^iuce  the  capacity  of  this  class  of  unfortunate  persons  for  instmction  has  been  so  thoroughly 
demonstratea  of  lato  years.    See  Weir  v,  Fitzf?erald,  2  Bradf.  Sur.  R.  42. 

(18)  [The  influence  of  the  moon  upon  the  human  mind,  or  rather  the  dependence  of  any  stato 
of  the  human  mind  uptm  the  changes  of  the  moon,  is  doubted  or  denied  by  the  best  practical 
yritcrs  upon  mental  aisorders.1 

(19)  See  sUt.  2  and  3  Wm.  IV,  c.  107,  and  3  and  4  Wm.  IT,  c.  36,  which  are  late  statutes  on 
this  subject 

(^)  [Or  a  writ  ile  lunatico  inqnirenda,  which  is  the  more  common  form.  From  the  strict- 
ness with  which  the  ancient  writs,  and  the  commissions  framed  thereon,  were  worded,  tliey 
pouM  not  be  sustained  against  any  person  who  was  not^  in  the  most  absolute  import  of  the 

19? 
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inquire  into  the  party's  state  of  mind ;  and  if  he  be  found  non  compoSy  he  usu- 
ally commits  the  care  of  his  person,  with  a  suitable  allowance  for  nis  mainte- 
nance, to  some  friend,  who  is  then  called  his  committee.  However,  to  prevent 
sinister  practices,  the  next  heir  is  seldom  permitted  to  be  this  committee  of  the 
person ;  because  it  is  his  interest  that  the  party  should  die.  But,  it  hath  been  said, 
there  lies  not  the  same  objection  against  his  next  of  kin,  provided  he  be  not  his 
heir ;  for  it  is  his  interest  to  preserve  the  lunatic's  life,  in  order  to  increase  the  per- 
sonal estate  by  savings,  which  he  or  his  family  may  hereafter  be  entitled  to  enjoy.j[?«) 
The  heir  is  generally  made  the  manager  or  committee  of  the  estate,  it  being 
clearly  his  interest  by  good  management  to  keep  it  in  condition :  accountable, 
however,  to  the  court  of  chancery,  and  to  the  non  compos  himself,  if  he  recovers; 
or  otherwise  to  his  administrators.  (21) 

In  this  case  of  idiots  and  lunatics,  the  civil  law  agrees  with  ours,  by  assigning 
them  tutors  to  protect  their  persons,  and  curators  to  manage  their  estates.  But, 
in  another  instance,  the  Roman  law  goes  much  beyond  the  English.  For,  if  a 
man,  by  notorious  prodigality,  was  in  danger  of  wasting  his  estate,  he  was  looked 
upon  as  non  compos,  and  committed  to  the  care  of  curators  or  tutors  by  the 
praetor,  (v)  And,  by  the  laws  of  Solon,  such  prodigals  were  branded  with 
perpetual  infamy,  {w)  But  with  us,  when  a  man  on  an  inquest  of  idiocy  hath 
been  *retumed  an  unthrifty  and  not  an  idioty  {x)  no  farther  proceedings  r  ^.o^g  -i 
have  been  had.    And  the  propriety  of  the  practice  itself  seems  to  be   *•  J 

very  questionable.  It  was  doubtless  an  excellent  method  of  benefiting  the  indi- 
vidual, and  of  preserving  estates  in  families ;  but  it  hardly  seems  calculated  for 
the  genius  of  a  free  nation,  who  claim  and  exercise  the  liberty  of  using  their 
own  property  as  they  please.  " Sic  utere  tuo,  ut  alienum  non  IcBdas,^  is  the  only 
restriction  our  laws  have  given  with  regard  to  economical  prudence.  And  the 
frequent  circulation  and  transfer  of  lands,  and  other  property,  which  cannot  be 
effected  without  extravagance  somewhere,  are  perhaps  not  a  little  conducive 
towards  keeping  our  mixed  constitution  in  its  due  health  and  vigour. 

This  may  suffice  for  a  short  view  of  the  king's  ordinary  revenue,  or  the  proper 
patrimony  of  the  crown ;  which  was  very  large  fonnerly,  and  capable  of  being 
increased  to  a  magnitude  truly  formidable ;  for  there  are  very  few  estates  in  the 
kingdom  that  have  not,  at  some  period  or  other  since  the  Norman  conquest,  been 
vested  in  the  hands  of  the  king  by  forfeiture,  escheat,  or  otherwise.  But,  for- 
tunately for  the  liberty  of  the  subject,  this  hereditary  landed  revenue,  by  a 
series  of  improvident  management,  is  sunk  almost  to  nothing;  and  the  casual 
profits  arising  from  the  other  branches  of  the  census  regalis  are  likewise  almost 
all  of  them  alienated  from  the  crown :  in  order  to  supply  the  deficiencies  of 
which  we  are  now  obliged  to  have  recourse  to  new  methods  of  raising  money, 
unknown  to  our  early  ancestors ;  which  methods  constitute  the  king's  extraor- 
dinary revenue.    For,  the  public  patrimony  being  got  into  the  hands  of  private 

iu)  2  p.  Wma.  638. 

(V)  Solent  prceloreg,  H  ialem  homirum  invenerijU.  qui  neqtte  tempus  neauefinem  expenBorum  habet.sed  bona  sua 
dilacerando  et  dUHpando  prcfundU.  enratorem  et  dare^  exemplo  fiiirioH :  et  tamaiuerurU  ambo  in  curatione, 
quamdiu  velJUrioms  aa  nitatentf  vel  iUe  bonos  moret,  reca>erit.    Ff.  27,  10. 1. 

(w)  Potter,  AnUq.  b.  l,c.  36.  {x)  Bro.  Abr.  tit.  Idiot,  4. 

terms,  an  idiot  or  a  lunatic :  but  in  order  to  include  parties  who,  although  they  could  not 
strictly  be  described  as  idiots  or  lunatics,  were  non  compotes  mentis,  and  exposed  to  every 
species  of  fraud  and  injustice,  commissions  were  framed  iu  the  nature  only  of  the  writs 
formerly  in  use.  The  modem  commissions  are  made  out  by  letters  patent,  under  the  great 
seal,  and  are  held  to  extend  to  all  persons  of  unsound  mmd.  £x  parte  Southcote,  Ambl. 
Ill ;  Rid^eway  v.  Darwin,  8  Ves.  65.  And  by  virtue  of  the  statute  of  3  and  4  Wm.  IV,  o.  36, 
such  ccmLdissions  may,  if  the  lord  chancellor  thinks  fit,  be  directed  to  one  commissioner  only, 
in  order  tc  save  expense.  Fonnerly,  three  commissioners  were  held  to  be  necessary  in  ali 
cases.] 

(21)  The  rule  that  the  next  of  kin  of  a  lunatic,  if  entitled  to  his  estate  upon  his  decease,  must 
not  be  committee  of  the  person,  is  no  longer  adhered  to.  See  ex  parte  Cockayne,  7  Yes.  591 ; 
matter  of  Livingston,  1  Johns.  Ch.  436.  The  manifest  propriety  or  appointing  near  relatives  is 
conceded  *  Lady  Mary  Cope's  Case,  2  Ch.  Cas.  239 ;  ex  parte  Le  Heup,  18  Yes.  227 :  and  personal 
fitness  will  be  principally  regarded  in  the  selection.  See  matter  of  I^yingston,  1  Johns.  Ch.  436, 
See  also,  as  bearing  on  tiie  point,  matter  of  Taylor,  9  Paige,  611. 
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Bubjects,  it  18  but  reasonable  that  private  contribntions  shonld  snpply  the  public 
Beryice.  Which,  though  it  may  perhaps  fall  harder  upon  some  individuals, 
whose  ancestors  have  had  no  share  in  the  general  plunder,  than  upon  others ; 
yet,  taking  the  nation  throughout,  it  amounts  to  nearly  the  same,  provided  the 
gain  by  the  extraordinary  should  appear  to  be  no  greater  than  the  loss  by  the 
r  *3Q«  1  ordinary  revenue.  And,  perhaps,  if  every  *gentleman  in. the  kingdom 
^  J  was  to  be  stripped  of  such  of  his  lands  as  were  foiinerlv  the  property  of 

the  crown ;  was  to  be  again  subject  to  the  inconveniences  of  purveyance  and 
pre-emption,  the  oppression  of  forest  laws,  and  the  slavery  of  feudal  tenures; 
and  was  to  resign  into  the  king's  hands  all  his  royal  franchises  of  waifs,  wrecks, 
estrays,  treasure-trove,  mines,  deodauds,  forfeitures,  and  the  like;  he  would  find 
himself  a  greater  loser  than  by  paying  his  quota  to  such  taxes  as  are  necessary 
to  the  support  of  government.  T'he  thing  therefore  to  be  wished  and  aimed  at 
in  a  land  of  liberty  is  by  no  means  the  total  abolition  of  taxes,  which  would 
draw  after  it  very  pernicious  consequences,  and  the  very  supposition  of  which  is 
the  height  of  political  absurdity.  For  as  the  true  idea  of  government  and 
magistracy  will  be  found  to  consist  in  this,  that  some  few  men  are  deputed  by 
many  others  to  preside  over  public  affairs,  so  that  individuals  may  the  better 
be  enabled  to  attend  their  private  concerns ;  it  is  necessary  that  those  individuals 
should  be  bound  to  contribute  a  portion  of  their  private  gains,  in  order  to  sup- 
port that  government,  and  reward  that  magistracy,  which  protects  them  in  the 
enjoyment  of  their  respective  properiies.  But  the  things  to  be  aimed  at  are 
wisdom  and  moderation,  not  only  in  granting,  but  also  in  the  method  of  raising 
the  necessary  supplies ;  by  contriving  to  do  both  in  such  a  manner  as  may  be 
most  conducive  to  the  national  welfare,  and  at  the  same  time  most  consistent 
with  economy  and  the  liberty  of  the  subject;  who,  when  properly  taxed,  con- 
tributes only,  as  was  before  observed,  (y).  some  part  of  his  property,  in  order  to 
enjoy  the  rest 

These  extraordinary  grants  are  usually  called  by  the  synonymous  names  of 
aids,  subsidies,  and  supplies ;  and  are  granted,  we  have  formerly  seen,  (z)  by  the 
commons  of  Great  Britain  in  parliament  assembled :  who^when  they  have  voted 
a  supply  to  his  majesty,  and  settled  the  quantum  of  that  supply,  usually  resolve 
themselves  into  what  is  called  a  committee  of  ways  and  means,  to  consider  the 
ways  and  means  of  raising  the  supply  so  voted.  And  in  this  committee  every 
r  ♦SOS  1  *™®^"^^r>  (though  it  is  looked  upon  as  the  peculiar  province  of  the 
L  J   chancellor  of  the  exchequer,)  may  propose  such  scheme  of  taxation  as 

he  thinks  will  be  least  detrimental  to  the  public  The  resolutions  of  this  com- 
mittee, when  approved  by  a  vote  of  the  house,  are  in  general  esteemed  to  be,  as 
it  were,  final  and  conclusive.  For,  though  the  supply  cannot  be  actually  raised 
upon  the  subject  till  directed  by  an  act  of  the  whole  parliament,  vet  no  monied 
man  will  scruple  to  advance  to  the  government  anv  quantity  of  reaciy  cash,  on  the 
credit  of  a  bare  vote  of  the  house  of  commons,  though  no  law  be  yet  passed  to 
establish  it. 

The  taxes,  which  are  raised  upon  the  subject,  are  either  annual  or  perpetual 
The  usual  annual  taxes  ai'e  those  upon  land  and  malt. 

1.  The  land-tax,  in  its  modem  shape,  has  superseded  all  the  former  methods  of 
rating  either  property,  or  persons  in  respect  of  their  property,  whether  by  tenths 
or  fifteenths,  subsidies  on  land,  hydages,  scutages  ortalliages;  a  short  explica,- 
tion  of  which  will,  however,  greatly  assist  us  in  understanding  our  ancient  laws 
and  history. 

Tenths,  and  fifteenths,  (a)  were  temporary  aids  issuing  out  of  personal  prop- 
erty, and  granted  to  the  king  by  pariiament  They  were  formerly  the  real  tenth 
or  fifteeth  part  of  all  the  movables  belonging  to  the  subject ;  when  such 
movables,  or  personal  estates,  were  a  very  different  and  a  much  less  considerable 
thing  than  what  they  usually  are  at  this  day.  Tenths  are  said  to  have  been  first 
granted  under  Henry  the  Second,  who  took  advantage  of  the  fashionable  zeal 
for  croisades,  to  introduce  this  new  taxation,  in  order  to  defray  the  exi)ense  of  a 

(p)  Page  2S2.      («)  Page  1G9.      (a)  2  Inst.  77.  4  Inat.  34. 
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pious  expedition  to  Palestine,  which  he  really  or  seemingly  had  projected  a^inst 
Sdladine,  emperor  of  the  Saracens ;  whence  it  was  originally  denominatea  the 
Saladine  tenth,  (b)  Bat  afterwards  fifteenths  were  more  usually  granted  than 
tenths.  Originally  the  amount  of  these  taxes  was  *uncertain,  being  r  ^qqq  n 
levied  by  assessments  new  made  at  every  fresh  grant  of  the  commons,  a   •-  ^ 

commission  for  which  is  preserved  by  Matthew  Paris :  (c)  but  it  was  at  length 
reduced  to  a  certainty  in  the  eighth  year  of  Edward  III,  when,  by  virtue  of  the 
king's  commission,  new  taxations  were  made  of  everv  township,  borough,  and 
city  in  the  kingdom,  and  recorded  in  the  exchequer ;  which  rate  was,  at  the  time, 
the  fifbeanth  part  of  the  value  of  every  township,  the  whole  amounting  to  about 
29,000^,  and  therefore  it  still  kept  up  the  name  of  a  fifteenth,  when,  by  the  alter- 
ation of  the  value  of  mone^,  and  the  increase  of  personal  property,  things  came 
to  be  in  a  verjr  different  situation :  so  that  when,  of  later  years,  the  commons 
granted  the  kmg  a  fifteenth,  every  parish  in  England  immediately  knew  their 
proportion  of  it ;  that  is,  the  same  identical  sum  that  was  assessed  by  the  same 
aid  in  the  eighth  of  Edward  III ;  and  then  raised  it  by  a  rate  among  them- 
selves, and  returned  it  into  the  royal  exchequer. 

The  other  ancient  levies  were  in  the  nature  of  a  modem  land-tax :  for  we 
may  trace  up  the  original  of  that  charge  as  high  as  to  the  introduction  of  our 
military  tenures;  (d)  when  every  tenant  of  a  knight's  fee  was  bound,  if  called 
upon,  to  attend  the  king  in  his  army  for  forty  days  in  every  year.  But  this  per- 
sonal attendance  growing  troublesome  in  many  respects,  the  tenants  fonnd 
means  of  compounding  for  it,  by  first  sending  others  in  their  stead,  and  in  pro- 
cess of  time  b^  making  a  pecuniary  satisfaction  to  the  crown  in  lieu  of  it.  This 
pecuniary  satisfaction  at  last  came  to  be  levied  by  assessments,  at  so  much  for 
every  knight's  fee,  under  the  name  of  scutages ;  which  appear  to  have  been  levied 
for  the  first  time  in  the  fifth  year  of  Henry  the  Second,  on  account  of  his  expedi- 
tion to  Toulouse,  and  were  then,  I  apprehend,  mere  arbitrary  compositions,  as 
the  king  and  the  subject  could  agree.  But  this  precedent  being  afterwards 
abused  into  a  means  of  oppression,  (in  levying  scutages  on  the  landholders  by 
the  royal  authority  only,  whenever  our  kings  went  to  war,  in  *order  to  r  ^.oi  q  -i 
hire  mercenary  troops  and  pay  their  contingent  expenses)  it  became   ^  J 

thereupon  a  matter  of  national  complaint ;  and  King  John  was  obliged  to 
promise  in  his  magna  carta,  (e)  that  no  scutage  should  be  imposed  without  the 
consent  of  the  common  council  of  the  realm.  This  clause  was  indeed  omitted 
in  the  charters  of  Henry  III,  where  (/*)  we  only  find  it  stipulated,  that  scutages 
should  be  taken  as  they  were  used  to  be  in  the  time  of  King  Henry  the  Second. 
Yet  afterwards,  by  a  variety  of  statutes  under  Edward  I,  and  his  grandson,  {g) 
it  was  provided,  that  the  king  shall  not  take  any  aids  or  tasks,  any  talliage  or 
tax,  but  by  the  common  assent  of  the  great  men  and  commons  in  parliament. 

Of  the^same  nature  with  scutages  upon  knight's  fees  were  the  assessments  of 
hydage  upon  all  other  lands,  and  of  talliage  upon  cities  and  burghs.  (A)  But 
they  all  gradually  fell  into  disuse  upon  the  introduction  of  subsidies,  about  the 
time  of  King  Richard  II,  and  King  Henry  IV.  These  were  a  tax.  not  imme- 
diately imposed  upon  property,  but  upon  persons  in  respect  of  their  reputed 
estates,  after  the  nominal  rate  of  4?.  in  the  pound  for  lands,  and  2^.  si.  for 
goods ;  and  for  those  of  aliens  in  a  double  proportion.  But  this  assessment  was 
also  made  according  to  an  ancient  valuation ;  wherein  the  computation  was  so 
very  moderate,  and  the  rental  of  the  kingdom  was  supposed  to  be  so  exceading 
low^  that  one  subsidy  of  this  sort  did  not,  according  to  Sir  Edward  Coke,  (%) 
amount  to  more  than  70,000^.,  whereas  a  modern  land- tax,  at  the  same  rate,  pro- 
duces two  millions.  It  was  anciently  the  rule  never  to  grant  more  than  one 
subsidj,  and  two  fifteenths  at  a  time ;  but  this  rule  was  broken  through  for  the 
first  time  on  a  very  pressing  occasion,  the  Spanish  invasion  in  1588 ;  when  the 
parliament  gave  Queen  Elizabeth  two  subsidies  and  four  fifteenths.    After- 

(6)  Hoved*.  A.  D.  1188.    Carte.  1.  719.    Hnrae,  i.  329. 

(e)  A.  D.  123S.  {d)  See  the  second  book  of  these  Commentaries.  (e)  Cap.  14. 

(/)9Hen.llI,  c.  87.       (^)  aSJCdw.  I,  o.  6  and  6.    -""-  •     .    .        -        ..^^ .  « 

W  Madox,  Q\Ai.  Exoh.  4H0.  (<)  4  Inst.  83w 


,  .  (e)C_.    -- 

)  9  Hen.  Ill,  c._87.  ^    (g)  85  Ifidw.  I,  o.  6  and  6^  34  Edw.  I,  st  4.  c  1.      14  Edw.  HI,  St  8,  o.  1. 
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wards,  as  money  sunk  in  yalue,  more  subsidies  were  riyen ;  and  we  have  an 
instance  in  the  first  parliament  of  1640,  of  the  king's  (fesiring  twelve  subsidies 
r  ^Qi  n  1  of  the  *common8,  to  be  levied  in  three  years ;  which  was  looked  upon 
L  J   as  a  startling  proposal :  though  Lord  Clarendon  says,  {k)  that  the 

speaker,  Serjeant  Glanville,  made  it  manifest  to  the  house,  how  very  inconsider- 
able a  sum  twelve  subsidies  amounted  to,  by  telling  them  he  had  computed 
what  he  was  to  pay  for  them  himself;  and  when  he  named  the  sum,  he  being 
known  to  be  possessed  of  a  great  estate,  it  seemed  not  worth  any  farther  delil> 
eration.  And  indeed,  upon  calculation,  we  shall  find  that  the  total  amount  of 
these  twelve  subsidies,  to  be  raised  in  three  years,  is  less  than  what  is  now 
raised  in  one  year,  by  a  land-tax  of  two  shillings  in  the  pound. 

The  grant  of  scutages,  talliages,  or  subsidies,  by  the  commons,  did  not  extend 
to  spiritual  preferments ;  those  being  usually  taxed  at  the  dame  time  by  the 
clergy  themselves  in  convocation  :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwise  they  were  illegal,  and  not  binding:  as  the  same  noble 
writer  observes  of  the  subsidies  granted  by  the  convocation,  which  continued 
sitting  after  the  dissolution  of  the  first  parliament,  in  1640.  A  subsidy  granted 
by  the  clergy  wsjjs  after  the  rate  of  4*.  in  the  pound,  according  to  the  valuation 
of  their  livings  in  the  king's  books ;  and  amounted,  as  Sir  Edward  Coke  tells 
us,  (I)  to  about  20,000Z.  While  this  custom  continued,  convocations  were  wont  to 
sit  as  frequently  as  parliaments ;  but  the  last  subsidies  thus  given  by  the  clergy 
were  those  confirmed  by  statute  15  Car.  II,  cap.  10,  since  which  another  method 
of  taxation  has  generally  prevailed,  which  takes  in  the  clergy  as  well  as  the 
laity ;  in  recompence  for  which  the  beneficed  clergy  have  from  that  period  been 
allowed  to  vote  at  the  election  of  knights  of  the  shire ;  (m)  and  thenceforward  also 
the  practice  of  giving  ecclesiastical  subsidies  hath  fallen  into  total  disuse. 

The  lay  subsidy  was  usually  raised  by  commissioners  appointed  by  the  crown, 
or  the  great  officers  of  state ;  and  therefore  in  the  beginning  of  the  civil  wars 
r  ♦312 1  ^^^^w®®^  Charles  I  and  *his  parliament,  the  latter  having  no  other  siiffi- 
L  J   cient  revenue  to  support  themselves  and  their  measures,  introduced  the 

practice  of  laying  weekly  and  monthlv  assessments  (n)  of  a  specific  sum  upon  the 
several  counties  of  the  kingdom  ;  to  be  levied  by  a  pound  rate  on  lands  and  per- 
sonal estates ;  which  were  occasionally  continued  during  the  whol^  usurpation, 
sometimes  at  the  rate  of  120,000/.,  a  month,  sometimes  at  inferior  rates,  (o) 
After  the  restoration,  the  ancient  method  of  granting  subsidies,  instead  of  such 
monthly  assessments,  was  twice  and  twice  only,  renewed ;  viz.,  in  1663,  when 
four  subsidies  were  granted  by  the  temporalty,  and  four  by  the  clergy ;  and  in 
1670,  when  800,000/.  was  raised  by  way  of  subsidy,  which  was  the  hist  time  of 
raising  supplies  in  that  manner.  (22)  For  the  monthly  assessments  being  now 
established  by  custom,  being  raised  by  commissioners  named  by  parliament,  and 
producing  a  more  certain  revenue ;  from  that  time  forwards  we  hear  no  more 
of  subsidies,  but  occasional  assessments  were  granted,  as  the  national  emer- 
gencies required.  These  periodical  assessments,  the  subsidies  which  preceded 
them,  and  the  more  ancient  scutage,  hydage  and  talliage,  were  to  all  intents  and 
purposes  a  land-tax  ;  and  the  assessments  were  sometimes  expressly  called  so.  {jp) 
Yet  a  popular  opinion  has  prevailed,  that  the  land-tax  was  first  introduced  in 
the  reign  of  King  William  III ;  because  in  the  year  1692  a  new  assessment  or 

{k)  HUt.  b.  2.  {I)  i  Inst.  88*  (m)  Dalt.  of  Sheriff.  418.    Gilb.  Hiet.  of  Exch.  o.  4. 

(n)  29  Noy..  4  Mar.  1612. 

(o)  One  of  these  bills  of  assessment,  In  1656,  is  preservefl  in  Scobell's  CoUcotlon,  400. 

(p)  Com.  Journ.  26  June,  9  Dec.  1678. 

(22)  [No  subsidies  were  granted  either  by  the  laity  or  clergy  after  1663.  15  Car.  II,  c.  9  and 
10.  The  learned  judge  has  been  misled  by  the  title  to  the  act  of  the  22  and  23  Car.  II,  c.  3, 
in  the  year  1670,  when  he  declares  it  was  tlie  last  time  of  raising  supplies  hv  way  of  subsidy  ; 
for  the'title  of  it  is,  "An  act  to  grant  a  subsidy  to  hia  majesty  for  supply  of  his  extraordinary 
occa.sionri."  All  the  material  clauses  of  which  are  copied  verbatim  in  that  of  the  4  W,  and  M. 
0.  1  (the  laud-tax  act);  the  act  of  Charles  is  not  printed  in  the  common  edition  of  the  Statutes 
at  Large,  but  it  Is  given  at  length  in  Keble's  edition.  The  scheme  of  taxing  landed  property  waa 
not  a  novelty,  for  it  was  first  introduced  in  time  of  the  commonwealth.  J 
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valuation  of  estates  was  made  throughout  the  kingdom ;  which,  though  by  no 
means  a  i)erfect  one,  had  this  eflTect,  that  a  supply  of  600,000Z.  was  equal  to  Is. 
in  the  pound  of  the  value  of  the  estates  given  in.  And  according  to  this  enhanced 
valuation,  from  the  year  1693  to  the  present,  a  period  of  above  fourscore  years, 
the  land-tax  has  continued  an  annual  charge  upon  the  subject ;  above  half  the 
time  at  4*.  in  the  pound,  sometimes  at  3*.,  sometimes  at  2^.,  twice  j^^')  at  1«.,  but 
without  any  total  intermission.  The  medium  has  been  ds.  3d.  in  the  pound, 
being  equivalent  with  twenty-three  ancient  subsidies,  and  amounting  annually 
*to  more  than  a  million  and  a  half  of  money.  The  method  of  raising  r  ^n^o  -i 
it,  is  bjr  charging  a  particular  sum  upon  each  county,  according  to  the  *•  ^ 

valuation  given  m  A.  D.  1692 ;  and  this  sum  is  assessed  and  raised  upon  indi- 
viduals (their  personal  estates,  as  well  as  real,  being  liable  thereto)  by  commis- 
sioners appointed  in  the  act,  being  the  principal  landholders  of  the  county,  and 
their  officers. 

II.  The  other  annual  tax  is  the  malt-tax ;  which  is  a  sum  of  750,000/.,  raised 
every  year  by  parliament,  ever  since  1697,  by  a  duty  of  6d.  in  the  bushel  on 
mal^  and  a  proportionable  sum  on  certain  liquors,  such  as  cider  and  perry, 
which  might  otherwise  prevent  the  comsumption  of  malt.  This  is  under  the 
management  of  the  commissioners  of  the  excise ;  and  is,  indeed,  itself  no  other 
than  an  annual  excise,  the  nature  of  which  species  of  taxation  I  shall  pre- 
sently explain ;  only  premising  at  present,  that  in  the  year  1760  an  additional 
perpetual  excise  of  Sd.  per  bushel  was  laid  upon  malt ;  to  the  produce  of  which 
a  duty  of  15  per  cent,  or  nearly  an  additional  halfpenny  per  bushel,  was  added 
in  1779 ;  and  that  in  1763  a  proportionable  excise  was  laid  upon  cider  and  perry, 
but  so  new-modelled  in  1766,  as  scarce  to  be  worth  collecting. 

The  perpetual  taxes  are,  (23) 

I.  The  customs ;  or  the  duties,  toll,  tribut^  or  tariff,  payable  upon  merchan- 
dize exported  and  imported.  The  considerations  upon  which  this  revenue  (or 
the  more  ancient  part  of  it,  which  arose  only  from  exports,)  was  invested  in 
the  king,  were  said  to  be  two :  (r)  1.  Because  he  gave  the  subject  leave  to 
depart  the  kingdom,  and  to  carry  his  goods  along  with  him.  2.  Because  the 
king  was  bound  of  common  right  to  maintain  and  keep  up  the  ports  and 
havens,  and  to  protect  the  merchants  from  pirates.  Some  have  imagined  they  are 
called  with  us  customs,  because  they  were  the  inheritance  of  the  king  by 
immemorrial  usage  and  the  common  law,  and  not  granted  him  by  any  statute:  (s) 
but  Sir  Edward  Coke  hath  clearly  shewn,  (i)  that  the  king's  first  claim  to  them 
was  by  *grant  of  parliament  3  Ed  w.  I,  though  the  record  thereof  is  not  now  r  ^o^a  i 
extant    And  indeed  this  is  in  express  words  confessed  by  statute  25   «■  ■' 

Edw.  I,  c.  7,  wherein  the  king  promises  to  take  no  customs  from  merchants  with 
out  the  common  assent  of  the  realm,  "  saving  to  us  and  our  heirs,  the  customs  on 
wool,  skins  and  leather,  formerly  granted  to  us  by  the,  commonalty  aforesaid." 
These  were  formerly  called  the  hereditary  customs  of  the  crown ;  and  were  due 
on  the  exportation  only  of  the  said  three  commodities,  and  of  none  other; 
which  were  styled  the  staple  commodities  of  the  kingdom,  because  thev  were 
obliged  to  be  brought  to  those  ports  where  the  king's  staple  was  established,  in 
order  to  be  there  hrst  rated,  and  then  exported,  {u)  They  were  denominated, 
in  the  barbarous  Latin  of  our  ancient  records,  custuma,  (y)  not  consuetudines, 
which  is  the  language  of  our  law  whenever  it  means  merely  usages.  The 
duties  on  wool,  sheep-skins,  or  woolfells,  and  leaUier,  exported,  were  called  (ms- 

iq)  In  the  years  1732  and  173S. 

( r)  Dyer,  l65.  (»)  Dyer,  48,  pi.  24.  {i)  2  Inst.  58,  «9.  (tt)  Dav.  9. 

(9)  This  appelLition  seems  to  be  derived  fVom  the  French  word  coustum  or  coutum,  which  signifles  toil 
or  tribnte.  and  owes  its  own  etymolgy  to  the  word  ooust,  wliich  signifies  price,  charge,  or,  as  we  have 
adopted  it  in  English,  eost. 


(23)  The  land  and  malt  taxes  are  now  perpetual  also. 

An  income  tax  of  ten  per  cent  was  introduced  by  Mr.  Pitt,  in  1798,  which  was  removed  in 
1802,  but  again  imposed  under  the  name  of  property  tax  in  1803,  and  continued  in  force  till 
1816. .  It  was  re-imposed  by  Sir  Robert  Peel  m  1842,  and  from  that  time  has  heen  continued  to 
the  present,  though  the  rate  has  varied. 
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tunia  antiqua  stve  ma^na :  and  were  payable  by  every  merchant,  «s  well  native 
as  stranger;  with  this  difference,  that  merchant  strangers  paid  an  additional 
toll,  viz. :  half  as  much  again  as  was  paid  by  natives.  The  ciistuma  parva  et  nova 
were  an  impost  of  3J.  in  the  pound!,  due  from  merchant  strangers  only,  for  all 
commodities,  as  well  imported  as  exported ;  which  was  usually  called  the  alien's 
duty,  and  was  first  granted  in  31  Edw.  I,  (w)  But  these  ancient  hereditary  cus- 
toms, especially  those  on  woll  and  woolfells,  came  to  be  of  little  account,  when 
the  nation  became  sensible  of  the  advantages  of  a  home  manufacture,  and  pro- 
hibited the  exportation  of  wool  by  statute  11  Edw.  Ill,  c.  1. 

There  is  also  another  very  ancient  hereditarv  duty  belonging  to  the  crown, 
called  the prisage  or  builerage  of  wines,  which  is  considerably  older  than  the 
customs,  being  taken  notice  of  in  the  great  roll  of  the  excheauer,  8  Ric.  I,  still 
r  ♦QjK  1  extant  (x)  Prisage  was  a  right  of  taking  two  tons  or  wine  from  *evei7 
^  J   ship  (English  or  foreign)  importing  into  England  twenty  tons  or  more, 

one  before  and  one  behind  the  mast;  which  by  charter  of  Edward  I,  was 
exchanged  into  a  duty  of  2s,  for  every  ton  imported  by  merchant  strangers,  and 
called  butlerage,  because  paid  to  the  king's  butler,  (y) 

Other  customs  payable  upon  exports  and  imports  were  distinguished  into  sub- 
sidies, tonnage,  poundage,  and  other  imposts.  Subsidies  were  such  as  were 
imposed  by  parliament  upon  any  of  the  staple  commodities  before  mentioned, 
over  and  above  the  custurna  antiqua  et  magna;  tonnage  was  a  duty  upon  all 
wines  imported,  over  and  above  the  prisage  and  butlerage  aforesaid :  poundage 
was  a  duty  imposed  ad  valorem,  at  the  rate  of  12d.  in  the  pound,  on  all  other 
merchandize  whatsoever;  and  the  other  imposts  were  such  as  were  occasionally 
laid  on  by  parliament,  as  circumstances  and  times  required,  (z)  These  distinc- 
tions are  now  in  a  manner  forgotten,  except  by  the  officers  immediately  concerned 
in  this  department;  their  produce  being  in  effect  all  blended  together  under  the 
one  denomination  of  the  customs. 

By  these  we  understand,  at  present,  a  duty  or  subsidy  paid  by  the  merchant 
at  the  quay  upon  all  imported  as  well  as  exported  commodities,  by  authority  of 
parliament ;  unless  where,  for  particular  national  reasons,  certain  rewards,  boun- 
ties, or  drawbacks,  are  allowed  for  particular  exports  or  imports.  Those  of  ton- 
nage and  poundage,  in  particular,  were  at  first  granted,  as  the  old  statutes  (and 
particularlv  1  Eliz.  c  10,)  express  it,  for  the  defence  of  the  realm,  and  the  keep- 
ing and  safeguard  of  the  seas,  and  for  the  intercourse  of  merchandize  safely  to 
come  into  and  pass  out  of  the  same.  They  were  at  first  usually  granted  only 
for  a  stated  term  of  years :  as,  for  two  years  in  5  Ric.  II ;  (a)  but  m  Henry  the 
Sixth's  time  they  were  granted  him  for  life  by  a  statute  in  the  thirty-first  year  of 
his  reign;  and  again  to  Edward  IV,  for  the  term  of  his  life  also:  since  which 
time  they  were  regularly  granted  to  all  his  successors  for  life,  sometimes  at  the 
first,  sometimes  at  other  subsequent,  parliaments,  till  the  reign  of  Charles  the 
r  ^o-^Q  1  *First ;  when,  as  the  noble  historian  expresses  it,  (b)  his  ministers  were  not 
*■  J   sufficiently  solicitous  for  a  renewal  of  this  legal  grant.    And  yet  these 

imposts  were  imprudently  and  unconstitutionally  Icviea  and  taken,  without 
consent  of  parliament,  for  fifteen  years  together ;  which  was  one  of  the  causes 
of  those  unhappy  discontents,  justifiable  at  first  in  too  many  instances,  but 
which  degenerated  at  last  into  causeless  rebellion  (24)  and  murder.    For  as  in 

(10)  4  Inst  29.  {X)  Madox,  Hint  Exch.  626,  ft32. 

(y)  Dav.  8.    2  Bnlst.  *i64.    Stat.  Estr.    16  Kdxv.  II.    Com.  Jonrn.  27  April,  1689. 

(«)  Uav.  11,  12.  (a)  Dav.  12.  (6)  Hist.  RebeU.  b.  8. 

(24)  [The  cauMS  of  resistance  were  namerons,  and  to  the  last  hour  of  the  pending  treaty  of 
Uxbndge  some  of  them  existed.  Not  one  of  the  supposed  prerogatives,  against  the  Aiture 
exertion  of  which  security  was  sought  by  the  treaty,  but  had  operated  some  grievance  upon 
the  subject  The  king,  at  a  meeting  on  the  occasion  of  that  treaty,  had  actually  a^ea  to 
sign  it;  but,  as  the  discussion  of  its  several  items  had  been  long  and  late,  the  mere  signing  was 
aajoumed  to  eight  o'clock  the  next  morning.  The  unfortunate  king  appeared  to  part  with 
the  commissioners  in  excellent  temper  and  with  seeming  good  will  towards  them ;  they  antici- 
pating nothing  else  than  the  completion  of  the  treaty.  But  the  event  showed  that  they  were 
not  justified  m  placing  any  reliance  upon  tlie  monarch,   who,  it  appears,  could  not  rely 
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evftiT  other,  so  in  this  particular  case,  the  king  (previous  to  the  commencement 
of  hostilities)  gave  the  nation  ample  satisfaction  for  the  errors  of  his  former 
conduct,  by  passing  an  act,  (c)  whereby  he  renounced  all  power  in  the  crown  of 
levying  the  duty  of  tonnage  and  poundage  without  the  express  consent  of  par- 
liament; and  also  all  power  of  imposition  upon  any  merchandizes  whatever. 
Upon  the  restoration,  this  duty  was  gmnted  to  King  Charles  the  Second  for  life, 
and  so  it  was  to  his  two  immediate  successors ;  but  now  by  three  several  statutes, 
9  Ann.  c  6, 1  Geo.  I,  c.  12,  and  3  Geo.  I,  c.  7,  it  is  made  perpetual,  and  mortgaged 
for  the  debt  of  the  public.  The  customs  thus  imposed  by  parliament  are 
chiefljT  contained  in  two  books  of  rates,  set  forth  by  parliamentary  authority ;  {d) 
one  signed  by  Sir  Harbottle  Grimston,  speaker  of  the  house  of  commons  in 
Charles  the  Second's  time ;  and  the  other  an  additional  one  signed  by  Sir  Spen- 
ser Compton,  speaker  in  the  reign  of  George  the  First;  to  which  also  subseq^uent 
additions  have  oeen  made.  Aliens  pay  a  larger  proportion  than  natural  subjects, 
which  is  what  is  now  generally  understood  by  the  aliens'  duty;  to  be  exempted 
from  which  is  one  principal  cause  of  the  frequent  applications  to  parliaments  for 
acts  of  naturalization.  (25) 

The6e  customs  are  then,  we  see,  a  tax  immediately  paid  by  the  merchant, 
although  ultimatelv  by  the  consumer.  And  yet  these  are  the  duties  felt  least  by 
the  people ;  and,  if  prudently  managed,  the  people  hardly  consider  that  they 
pay  them  at  all.  For  the  merchant  is  easy,  being  sensible  he  does  not  pay  them 
for  himself;  and  the  consumer,  who  really  *pays  them,  confounds  them  r  ^017  -1 
with  the  price  of  the  commodity;  in  the  same  manner,  as  Tacitus   ■-  ^ 

observes,  tnat  the  Emperor  Nero  gained  the  reputation  of  abolishing  the  tax  of 
the  sale  of  slaves,  though  he  only  transferred  it  from  the  buyer  to  the  seller :  so 
liiat  it  was,  as  he  expresses  it,^^' rernissum  magis  specie,  quam  vi:  quioy  cum 
venditor  pendere  juberetur,  in  partem  pretii  emptoribus  accrescebat.  (e)  But 
this  inconvenience  attends  it,  on  the  other  hand,  that  these  imposts,  if  too  heavy, 
ure  a  check  and  cramp  upon  trade ;  and  especially  when  the  value  of  the  com- 
modity bears  little  or  no  proportion  to  the  quantity  of  the  duty  imposed.  This, 
m  conseauence,  gives  rise  also  to  smuggling,  which  then  becomes  a  very  lucra- 
tive employment ;  and  its  natural  and  niost  reasonable  punishment,  viz. :  confis- 
.ation  of  the  commodity,  is  in  such  cases  quite  ineffectual ;  the  intrinsic  value 
•f  the  goods,  which  is  all  that  the  smuggler  has  paid,  and  therefore  all  that  he 

(6)  16  Car.  I,  o»  8.  {d)  Stat.  12  Car.  n,  c.  i,    11  Geo.  I,  o.  7.  (e)  Hist.  1.  IS. 

upon  himself.  In  the  night  he  received  letters  from  the  queen,  announcing  French  idd  at 
iiand ;  and,  at  the  time  appointed  in  the  morning  for  that  purpose,  the  tdng  reftised  to  sign 
the  treaty.  The  house  was  sitting  when  the  news  of  the  remsal  arrived ;  disappointment  and 
regret  clouded  every  brow.  The  event  is  too  well  known.  The  king  lost  his  ufe,  but  he  was 
not  murdered.  It  became  a  queston  of  self-preservation  and  of  power,  and  Cromwell  and 
his  supporters  prevailed.  If  it  be  conceded  that  the  death  of  the  nrst  Charles  shall  riehtly  be 
called  a  miu^er,  how  are  the  deaths  of  Lord  Stafford,  ui  the  subsequent  rei^,  and  uiose  ot 
Sir  Heniy  Yane  and  others,  to  be  designated  f  That  the  kmg,  a  papist,  mi^ht  not  seem  to 
favor  popery,  he  allowed  the  poor  old  peer  to  be  murdered ;  and,  in  violation  of  his  word 
that  the  life  of  Yane  should  be  spared,  the  king  permitted  him  to  be  judicially  destroyed. 
His  noble  reply,  when  he  was  urged  to  become  a  suppliant  to  the  restored  monarch,  deserves- 
to  be  remem  oered :  "  If  the  king  do  not  think  himself  more  concerned  for  his  honor  and  his 
word,  than  I  do  for  my  life,  they  may  take  iV*  None  of  these  judicial  acts  are  excusable  on 
any  ground  of  justice,  policy,  or  expediency;  but  Charles,  had  he  survived  and  resumed  his 
power,  would  have  immolated  more  martyrs  to  liberty  than  its  oham{>ions  sacrificed  of  tiiose 
to  royalty.  Let  the  student  look  at  the  facts ;  not  through  Hume's  glazing,  or  Lord  Clarendon's 
beautiful  apology,  but  through  the  public  events,  state  papers,  and  proceedings  of  the  period. 
Then  let  him  turn  to  titie  recorded  deed^  of  the  profligacy  of  one  son,  and  to  those  indicatmg  the 
fatuity  of  the  other ;  and  he  will  not  fail  to  perceive  that  the  subsequent  revolution  became 
necessary  to  the  preservation  of  the  state  and  people ;  and,  if  it  was  so  necessary,  then  a  justifi- 
cation for  the  resistance,  rebellion,  if  that  weird  oe  thought  more  appropriate,  opposed  to  this 
family,  beginning  with  tiie  father,  will  be  read.] 

(25)  The  statutes  imposing  custom  duties  have  been  repeatedly  modified  since  these  Com- 
mentaries were  written,  and  are  likely  to  be  so  often  fh)m  time  to  time  as  to  make  it  not  worth 
while  to  give  even  a  synopsis  of  them  in  a  work  of  this  character.  Information  concerning 
them  is  not  only  obtainable  in  the  statutes  and  official  publications,  but  also  in  the  Enoyolo- 
pedias,  and  other  works  readily  accesiublo. 
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can  lose,  Wng  very  inconsiderable  when  compared  with  his  prospect  of  advan- 
ttige  in  evading  the  duty,  Kecourse  mast  therefore  be  had  to  extraordinary  pun- 
ishments to  prevent  it,  perhaps  even  to  capital  ones ;  which  destroys  all  i)ropor- 
tion  of  punishment,  (/)  and  puts  murderers  upon  an  equal  footing  with  such  as 
are  really  guilty  of  no  natural,  but  merely  a  positive,  offence. 

There  is  also  another  ill 'Consequence  attending  high  imposts  on  merchandize, 
not  frequently  considered,  but  indisputably  certain ;  that  the  earlier  any  tax  i8 
laid  on  a  commodity,  the  heavier  it  falls  upon  the  consumer  in  the  end ;  for 
every  trader  through  whose  hands  it  passes  must  have  a  profit,  not  only  upon 
the  raw  material  and  his  own  labour  and  time  in  preparing  it,  but  also  upon  the 
very  tax  itself  which  he  advances  to  the  government;  otherwise  he  loses  the  use 
and  interest  of  the  money  which  he  so  advances.  To  instance,  in  the  article  of 
foreign  paper.  The  merchant  pays  a  duty  upon  importation,  which  he  does  not 
receive  again  till  he  sells  the  commodity,  perhaps  at  the  end  of  thi'ee  months, 
r  *S181  ^®  therefore  equally  entitled  to  a  profit  upon  that  duty  *  which  he 

L   ^^^  J   pays  at  the  custom-house,  as  to  a  profit  upon  the  original  price  which  he 

Says  to  the  manufacturer  abroad,  and  considers  it  accordingly  in  the  price  he 
emands  of  the  stationer.  When  the  stationer  sells  it  again,  he  requires  a  profit 
of  the  printer  or  bookseller  upon  the  whole  §um  advanced  by  him  to  the  mer- 
chant ;  and  the  bookseller  does  not  forget  to  charge  the  full  proportion  to  the 
student  or  ultimate  consumer ;  who  therefore  does  not  only  pay  the  original  duty, 
but  the  profits  of  these  three  intermediate  traders  who  have  successively  advanced 
it  for  him.  This  might  be  carried  much  farther  in  any  mechanical,  or  more  com- 
plicated, branch  of  trade. 

11.  Directly  opposite  in  its  nature  to  this  is  the  excise  duty,  which  is  an  inland 
imposition,  paid  sometimes  upon  the  consumption  of  the  commodity,  or  fre- 
quently upon  the  retail  sale,  which  is  the  last  stage  before  the  consumption. 
This  is  doubtless,  impartially  speaking,  the  most  economical  way  of  taxing  the 
subject;  the  charges  of  levying,  collecting,  and  managing  the  excise  duties, 
being  considerably  less  in  proportion  than  in  other  brancnes  of  the  revenue. 
It  also  renders  the  commodity  cheaper  to  the  consumer  than  charging  it  with 
customs  to  the  same  amount  would  do ;  for  the  reason  just  now  given,  because 
generally  paid  in  a  much  later  stage  of  it  But,  at  the  same  time,  the  rigour 
and  arbitrary  proceedings  of  excise  laws  seem  hardly  compatible  with  the^temper 
of  a  free  nation.  For  the  frauds  that  might  be  committed  in  this  brancli  of  the 
revenue,  unless  a  strict  watch  is  kept,  make  it  necessary,  wherever  it  is  estab- 
lidhed,  to  give  the  officers  a  power  of  entering  and  searching  the  houses  of  such 
as  deal  in  excisable  commodities  at  any  hour  of  the  day,  and,  in  many  cases, 
of  the  night  likewise.  And  the  proceedings  in  case  of  transgressions  are  so 
summary  and  sudden,  that  a  man  may  be  convicted  in  two  days'  time  in  the 
penalty  of  many  thousand  pounds  by  two  commissioners  or  justices  of  the  peace, 
to  the  total  exclusion  of  the  trial  by  jury,  and  disregard  of  the  common  law. 
r*^lQl  ^^^  which  reason,  though  Lord  *Clarendou  tells  us,  {g)  that  to  his 
^  J   knowledge  the  Earl  of  Bedford  (who  was  made  lord  treasurer  by  King 

Charles  the  First,  to  oblige  his  parliament)  intended  to  have  set  up  the  ex- 
cise in  England,  yet  it  never  made  a  part  of  that  unfortunate  prince's  reve- 
nue; being  first  introduced,  on  the  model  of  the  Dutch  prototype,  by  the  par- 
liament itself  after  its  rupture  with  the  crown.  Yet  such  was  the  opinion  of  its 
general  unpopularity,  that  when  in  1642  "  aspersions  were  cast  by  malignant 
persons  upon  the  house  of  commons,  that  they  intended  to  introauce  excises, 
the  house  for  its  vindication  therein  did  declare,  that  these  rumours  were  false 
and  scandalous,  and  that  their  authors  should  be  apprehended  and  brought  to 
condign  punishment,"  (/*)     However, its  original  (i)  establishment  was  in  1643, 

(/)  Montesq.  Sp.  L.  b.  13,  n.  8.  {a)  Hist.  I>.  3.  {h)  Om).  Jonrn.  8  Oct.  1642. 

{i)  The  translator  and  oontlnoator  or  l*et(iTJn8'eChronologi<*al  Histurv  (Lond.  ]&)0,  fol.)  informs  ns  that  It 
was  first  moved  for  28  Mar.  Iftl3  by  Mr.  Prynne.  And  ft  a|)i)ears  fi'om  the  Journals  ol  the  commons  that  on 
that  day  the  house  resolved  itself  into  a  committee  to  consi'ier  of  raising  monov,  in  consequence  of  which 
the  excise  was  afterwards  Toted.  But  Mr.  Prynne  was  not  a  member  of  parliament  till  7  Nov.  Iftl8;  and 
published  in  1654^  **  A  protestation  against  the  illegal,  detestable,  and  oft-condenine<l  tax  and  extortion  of 
excise  in  general."  It  is  probably  tlieralbre  a  mistake  of  the  printer  for  Mr.  Pymme,  who  was  intended 
for  chaacellor  of  the  exohequev  under  the  Ead  of  Bedford.  Lord  Clar,  b.  7. 
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and  its  progress  was  gradual ;  being  at  first  laid  upon  those  persons  and  com- 
modities where  it  was  supposed  the  hardship  would  be  least  perceivable,  viz. 
the  makers  or  venders  of  beer,  ale,  cider,  and  perry,  (k)  and  the  royalists  at 
Oxford  soon  followed  the  example  of  their  brethren  at  Westminster  by  impos- 
ing a  similar  duty ;  both  sides  protesting  that  it  should  be  continued  no  longer 
than  to  the  end  of  the  war,  and  then  b^  utterly  abolished.  (/)  But  the  parlia- 
ment at  Westminster  soon  after  imposed  on  it  flesh,  wine,  tobacco,  sugar,  and 
such  a  multitude  of  other  commodities,  that  it  might  fairly  be  denominated 
general:  in  pursuance  of  the  plan  laid  down  by  Mr.  Pymme,  (who  seems  to  have 
been  the  father  of  the  excise,)  in  his  letter  to  Sir  John  Hotham,  (in)  signifying 
"  that  they  had  proceeded  in  the  excise  to  many  particulars,  and  intended  to  go 
on  farther :  but  that  it  *would  be  necessarv  to  use  the  people  to  it  by  r  ^.ooa  -i 
little  and  little.'*  And  afterwards,  when  the  nation  had  been  accus-  L  ^  J 
tomed  to  it  for  a  series  of  years,  the  succeeding  champions  of  liberty  boldly  and 
openly  declared,  "  the  impost  of  excise  to  be  the  most  easy  and  inaifferent  levy 
that  could  be  laid  upon  the  people ; "  {n)  and  accordingly  continued  it  during 
the  whole  usurpation.  Upon  King  Charles's  return,  it  having  then  been  long 
established,  and  its  produce  well  known,  some  part  of  it  was  given  to  the  crown, 
in  12  Car.  II,  by  way  of  purchase  ^as  was  before  observed)  for  the  feudal  tenures 
ind  other  oppressive  parts  of  the  nereditary  revenue.  But,  from  its  first  origi- 
aal  to  the  present  time,  its  very  name  has  been  odious  to  the  people  of  England. 
[t  has  nevertheless  been  imposed  on  abundance  of  other  commodities  in  the 
reigns  of  King  William  III,  and  every  succeeding  prince,  to  support  the  enor  • 
mous  expenses  occasioned  by  our  wars  on  the  continent  Thus  brandies  and 
other  spirits  are  now  excised  at  the  distillery ;  printed  silks  and  linens,  at  the 
printer's;  starch  and  hair  powder,  at  the  makers;  gold  and  silver  wire,  at  the 
wire-drawer's;  plate,  in  the  hands  of  the  vendor,  who  pays  yearly  for  a  license 


to  sell  it ;  lands  and  goods  sold  by  auction,  for  which  a  pound-rate  is  payable  by 
the  auctioneer,  who  also  is  charged  with  an  annual  duty  for  his  license ;  and 
coaches  and  other  wheel  carriages,  for  which  the  occupier  is  excised,  though  not 
with  the  same  circumstances  of  arbitrary  strictness,  as  in  most  of  the  other 
instances.  To  these  we  may  add  coffee  and  tea,  chocolate  and  cocoa  paste,  for 
which  the  duty  is  paid  by  the  retailer;  all  artificial  wines,  commonly  called 
sweets ;  paper  and  paste-board,  first  when  made,  and  again  if  stained  or  printed ; 
malt,  as  before  mentioned ;  vinegars,  and  the  manufacture  of  glass ;  for  M  which 
the  duty  is  paid  by  the  manufacturer;  hops,  for  which  the  person  that  gathers 
them  is  answerable ;  candles  and  soap,  which  are  paid  for  at  the  maker's ;  malt 
liquors  brewed  for  sale,  which  are  excised  at  the  brewery ;  cider  and  perry,  at  the 
vendor's ;  and  leather  and  skins,  at  the  tanner's.  A  list,  which  no  friend  to  his 
country  would  wish  to  see  farther  increased. 

*IIL  I  proceed  therefore  to  a  third  duty,  namely,  that  upon  salt ;  r  ^goi  i 
which  is  another  distinct  branch  of  his  majesty's  extraordinary  revenue,    *-  J 

and  consists  in  an  excise  of  35.  4^.  per  bushel  imposed  upon  all  salt,  by  several 
statutes  of  King  William  and  other  subsequent  reigns.  This  is  not  generally 
called  an  excise,  because  under  the  management  of  different  commissioners : 
but  the  coramissionei-s  of  the  salt  duties  have,  by  statute  1  Ann.  c.  21,  the  same 
powers,  and  must  observe  the  same  regulations,  as  those  of  other  excises.  This 
tax  had  usually  been  only  temporary;  but  by  statute  26  Geo.  II,  c.  3,  was  made 
perpetual.  (26) 

(kj  Com.  JoTirn.  17  Mar,  164S.  CI  J  Tx>rd  Qar.  b.  7. 

(mj  30  May,  1043.    Diigdale,  of  the  Troubles,  120.  (n)  Ord.  U  Aug.  1649,  e.  60.    Scobel,  453. 

(26)  The  duty  has  since  been  made  almost  nominal. 

It  may  be  proper  to  giye  in  this  place  a  brief  statement  of  the  revenue  system  of  the  United 
States. 

Congress  has  power  to  lay  and  collect  taxes,  duties,  imposts  and  excises ;  but  all  duties, 

imposts  and  excihcs  must  be  uniform  throughout  the  United  States.    Const  of  U.  S.  art.  1,  $  8. 

No  capitation  or  other  direct  tax  ean  be  laid,  unless  in  proportion  to  representative  population, 

and  no  tax  or  duty  can  be  laid  on  articles  exported  irom  any  state.    Ibid.  art.  1,  f  9.    No 
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IV.  Another  very  considerable  branch  of  the  revenue  is  levied  with  greatei 
cheerfulness,  as,  instead  of  being  a  burden,  it  is  a  manifest  advantage  to  the 
public.  I  mean  the  post-office,  or  duty  for  the- carriage  of  letters.  As  we  have 
traced  the  original  of  the  excise  to  the  parliament  of  1643,  so  it  is  but  justice 
to  observe  that  this  useful  invention  owes  its  first  legislative  establishment  to 
the  same  assembly.  It  is  true,  there  existed  postmasters  in  much  earlier  times . 
but  I  apprehend  their  business  was  confined  to  the  furnishing  of  post-horses  to 
persons  who  were  desirous  to  travel  expeditiously,  and  to  the  dispatching  of 
extraordinary  pacquets  upon  special  occasions.  King  James  I  originally  erected 
a  post-office  under  the  control  of  one  Matthew  De  Quester,  or  De  I'Equester,  for 
the  conveyance  of  letters  to  and  from  foreign  parts ;  which  office  was  afterwards 
claimed  by  Lord  Stanhope,  (o)  but  was  confirmed  and  continued  to  William 
Frizell  and  Thomas  Witherings  by  King  Charles  I,  A.  D.  1632,  for  the  better 
accommodation  of  the  English  merchants,  (p)  In  1635  the  same  prince  erected 
a  letter-office  for  England  and  Scotland,  unaer  the  direction  of  the  same  Thomas 
Witherings,  and  settled  certain  rates  of  postage :  (g)  but  this  extended  only  to 
a  few  of  the  principal  roads ;  the  times  of  carriage  were  uncertain,  and  the  post- 
masters on  each  road  were  required  to  furnish  the  mail  with  horses  at  the  rate 
r  ^cQoo  1  ^^  ^^*  *  ™^^^  *Witherings  was  superseded  for  abuses  in  the  exertion 
*-  ■*   of  both  his  offices,  in  1640 ;  and  they  were  sequestered  into  the  hands 

of  Philip  Burlamachy,  to  be  exercised  under  the  care  and  oversight  of  the 
king's  principal  secretary  of  state,  (r)  On  the  breaking  out  of  the  civil  war, 
great  confusions  and  interruptions  were  necessarily  occasioned  in  the  conduct 
of  the  letter-office.  And,  about  that  time,  the  outline  of  the  present  more 
extended  and  regular  plan  seems  to  have  been  conceived  by  Mr.  Edmond 
Prideaux,  who  was  appomted  attorney-general  to  the  commonwealth  after  the  " 
murder  of  King  Charles.  He  was  chairman  of  a  committee  in  1642  for  con- 
sidering what  rates  should  be  set  upon  inland  letters;  (s)  and  afterwards 
appointed  postmaster  by  an  ordinance  of  both  the  houses,  (t)  in  the  execution 
of  which  office  he  first  established  a  weekly  conveyance  of  letters  into  all  parts 
of  the  nation ;  (u)  thereby  saving  to  the  public  the  charge  of  maintaining  post- 
masters to  the  amount  of  7000L  per  annmn.  And,  his  own  emoluments  being 
probably  very  considerable,  the  common  council  of  London  endeavoured  to 

(o)  T^tch.  Rop.  87.  (p)  19  Rym.  Foed.  385.  (9)  7&«i.  650.    20  Rym.  192. 

(r)  20Kym.  429.  («)  Com.  Joiirn.  2S  Mar  1»42.  {t)  Ibid,  7  Sept.  16U.        (u)  Ibid.  21  Kar.  16i9. 

State  can,  without  the  consent  of  congress,  lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  fur  executing  its  inspection  laws :  and  the  net  produce 
of  all  duties  and  imposts  laid  by  any  state  on  imports  or  exports  shaU  be  for  the  use  of  the  trea- 
sury of  the  United  States ;  and  aU  such  laws  shall  be  subject  to  the  revision  and  control  of  con- 
gress. Ibid.  art.  1,  $  10.  The  general  policy  of  the  country  has  been  to  make  the  duties  on 
imports  produce  sufBcient  revenue  for  the  ordinary  wants  of  the  government,  and  but  little  reli- 
ance has  been  placed  on  other  sources  of  revenue,  except  when  the  pressure  of  national  necessi- 
ties has  been  unusually  great,  and  the  expenditures  extraordinary.  Excise  duties,  and  other 
internal  taxes,  were  levied  duiing  the  administrations  of  Washington  and  John  Adams,  while  the 
weight  of  the  revolutionary  debt  was  still  oppressive,  and  again  during  the  war  of  1812 :  but 
from  1817  to  1861  the  country  enjoyed  relief  from  this  species  of  taxation.  When  the  civil  war 
broke  out,  resort  to  extraordinary  means  of  taxation  became  a  necessity,  and  an  elaborate  scheme 
of  excise  and  stamp  duties  was  devised,  which,  with  many  modifications,  is  stiU  in  force.  The 
customs  duties  were  also  increased  generally,  and  an  income  tax  was  imposed  of  five  per  cent, 
upon  net  incomes,  after  allowing  a  deduction  of  $600 — afterwards  increased  to  $1,000— and  also 
deducti(ms  for  taxes  paid,  repairs  <m  dwellings,  and  interest  on  indebtedness.  This  tax  was 
reduced  to  two  and  a  half  per  cent,  in  1870,  and  the  exemption  increased  to  $2,000,  besides  taxes, 
dE^c.  After  1871,  it  is  to  be  whoUy  discontinued.  It  has  been  decided  by  the  United  States  . 
supreme  court  that  a  tax  on  carriages  was  not  a  "  direct  tax/'  which,  under  the  constitution,  was 
required  to  be  apportioned  among  the  states.  Hylton  v.  United  States,  3  Dall.  171.  Also  that 
the  hicome  tax  was  not  a  direct  tax.  Pacific  Ins.  Co.  v,  Soule,  7  Wal.  433.  The  state  courts 
decided  that  it  was  not  competent  for  congress  to  require  writs  issued  by  state  courts  to  be 
stamped;  WaiTen  1?.  Paul,  22  Ind.  279;  Jones  v.  Estate  of  Keep,  19  Wis.  369;  Fifield  r.  Close, 
15  Mich.  509 ;  Union  Bank  f;.  Hill,  3  Cold.  (Tenn.)  325 ;  and  congress  seems  to  have  accepted 
these  decisions  by  repealing  the  provisions  of  the  statute  which  required  such  stamping.  It  was 
also  intimated  in  Massachusetts  that  congress  had  no  power  to  provide  that  unstamped  contracts 
should  not  be  admissible  in  evidence  in  the  state  courts.  Gai-peiitcr  v.  SneUing,  97  Mass.  452.  And 
Bee  note  antCy  page  xiii. 
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erect  another  post-oflBce  in  opposition  to  his ;  till  checked  by  a  resolution  of  the 
hous^  of  commons,  (w)  declaring  that  the  office  of  postmaster  is  and  ought  to 
be  in  the  sole  power  and  disposal  of  the  parliament.  This  office  was  after^^^ards 
farmed  by  one  Manly  in  1654.  (x)  But,  in  1657,  a  regular  post-office  was  erected 
by  the  authority  of  the  protector  and  his  parliament,  (27)  upon  nearly  the  same 
model  as  has  been  eyer  since  adopted,  and  with  the  same  rates  of  postage  as 
continued  to  the  reign  of  Queen  Anne.  M  After  the  restoration  a  similar 
office,  with  some  improycments,  was  establisned  by  statute  12  Car.  II,  c.  35,  but 
the  rates  of  letters  were  altered,  and  some  farther  regulations  added,  by  the 
statutes  9  Ann.  c.  10;  6  Geo.  I,  c.  21 ;  26  Geo.  II,  c.  12;  5  Geo.  Ill,  c.  25 ;  and  7 
Geo.  Ill,  a  50 ;  and  penalties  were  enacted  in  order  to  confine  the  carriage  of 
letters  to  the  public  office  only,  except  in  some  few  cases :  a  proyision  which  is 
absolutely  necessary ;  for  nothing  but  *an  exclusive  right  can  support  r  ^sqoq  t 
an  ofilce  of  this  sort:  many  rival  independent  offices  would  only  serve   *•  ^ 

to  rum  one  another.  The  privilege  of  letters  coming  free  of  postage,  to  and 
from  members  of  parliament,  was  claimed  by  the  house  of  commons,  in  1660, 
when  the  first  legal  settlement  of  the  present  post-office  was  made;  (z)  but 
aftemards  dropped  (a)  upon  a  private  assurance  from  the  crown,  that  this  pri- 
vilege should  be  allowed  the  members,  (b)  (28)  And  accordingly  a  warrant  was 
constaatly  issued  to  the  postmaster-general,  (c)  directing  the  allowance  thereof, 
to  the  extent  of  two  ounces  in  weight ;  till  at  length  it  was  expressly  confirmed 
by  staiute  4  Geo.  Ill,  c.  24;  which  adds  many  new  regulations,  rendered  neces- 
sary by  the  great  abuses  crept  into  the  practice  oi  franking;  whereby  the 
annual  amount  of  franked  letters  had  gradually  increased  from  23,600^.,  in  the 
year  1715,  to  170,700^.,  in  the  }jear  1763.  (d)  There  cannot  be  devised  a  more 
eligible  method  than  this  of  raising  money  upon  the  subject :  for  therein  both 
the  government  and  the  people  find  a  mutual  benefit.  The  government  acquires 
a  large  revenue ;  and  the  people  do  their  business  with  greater  ease,  expedition, 
and  cheapness,  than  they  would  be  able  to  do  if  no  such  tax  (and  of  course  no 
such  office)  existed.  (29) 

(w)  TUd,  24  Mar.  1649  («)  Soobell,  398.  (y)  Com.  Jonm.  0  J  tine,  1657.    SoobeD,  511. 

(t)  Com.  Jonm.  17  Doc.  1660.  (a)  Itnd.  23  Deo.  1660.  lb)  Ibid.  10  Apr.  1735. 

(c  Ibid.  26  Feb.  IIU.  (cI)  Ibid.  28  Mar.  1704. 

(27)  [The  preamble  of  the  ordinance  states,  that  the  establishing  one  general  post-office, 
besides  the  benefit  to  commerce  and  the  convenience  of  conveying  public  dispatches,  "  will  be 
the  best  means  to  discover  and  prevent  many  dangerous  and  wicked  designs  against  the  com- 
monwealth." 

The  policy  of  having  the  correspondence  of  the  kingdom  under  the  inspection  of  govern- 
ment is  stUl  continued ;  for,  by  a  warrant  from  one  of  the  nrincipal  secretaries  of  state,  letters 
may  be  detained  and  opened ;  but  if  anj  person  shall  wilfully  detain  or  open  a  letter  delivered 
to  the  post-office  without  such  authontj^  he  shall  forfeit  202.  and  be  incapable  of  having  any 
fhture  employment  in  the  post-office.  9  Ann.  c.  10,  s.  40.  But  it  has  been  decided  that 
no  person  is  subject  to  tliis  penalty  but  those  who  are  employed  in  the  post-office.  5  T.  R. 
101.] 

The  post-office  is  no  longer  regarded  in  England  as  a  means  of  detecting  conspiracies.  Letters 
passing  through  the  mails  are  sometimes  still  opened  <Jn  the  warrant  of  the  secretary  of  state, 
out  the  occurrence  is  very  rare,  and  would  be  sanctioned  by  public  opinion  only  in  extreme  cases. 
See  May's  Const.  Hist.,  o.  11.  No  officer  in  America  has  a  right  to  open  letters  addressed  to  other 
persons  and  deposited  in  the  post-office. 

(28)  [The  following  account  of  it  in  the  23  vol.  Pari.  Hist  p.  56,  is  curious,  and  proves  what 
originallv  were  the  sentiments  of  the  two  houses  respecting  this  privilege.  "  Col.  Titus  reported 
the  bUl  for  the  settlement  of  the  post-office,  with  the  amendments :  Sir  Walter  Carle  delivered  a 

■  proviso  for  the  letters  of  all  members  of  parliament  to  go  free  during  their  sitting :  Sir  Houeage 
Pinch  said,  It  was  a  poor  mendicant  proviso^  and  below  the  honor  of  the  house.  Mr.  Pr^^nne 
spoke  also  against  the  proviso :  Mr.  Bunckley,  Mr.  Boscawen,  Sir  George  Downing,  and  Serjeant 
Chariton  for  it ;  the  latter  saying,  *The  council's  letters  went  free.'  The  question  being  called 
for,  the  speaker.  Sir  Harbottle  Grimstone,  was  unwilling  to  nut  it;  saying,  he  was  ashamed  of  it, 
nevertheless,  the  proviso  was  carried,  and  mode  port  of  the  bill,  which  was  ordered  to  be  engross- 
ed." This  proviso  the  lords  disagreed  to,  and  leix  it  out  of  the  bill :  and  the  commons  agreed  to 
their  amendment    3  Hats.  82.] 

(2^)  In  1849  a  great  experiment  was  made  in  Great  Britain,  by  the  reduction  of  postage  on 
letters  within  the  Unitea  Kingdom  to  a  uniform  rate  of  one  penny  for  a  single  half  ounce, 
and  by  a  proportionate  reduction  on  letters  to  the  colonies,  and  on  books^  papers,  &o.    The 
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V.  A  fifth  branch  of  the  perpetual  revenue  consists  in  the  stamp  duties, 
which  are  a  tax  imposed  upon  all  parchment  and  paper  whereon  any  legal  pro- 
ceedings, or  private  instruments  of  almost  any  nature  whatsoever,  are  written, 
and  also  upon  licenses  for  retailing  wines,  letting  horses  to  hire,  and  for  certain 
other  purposes;  and  upon  all  almanacks,  newspapers,  advertisements,  cards, 
dice,  and  pamphlets  containing  less  than  six  sheets  of  paper.  These  imposts 
are  very  various,  according  to  the  nature  of  the  thing  stamped,  rising  gradually 
from  a  penny  to  ten  pounds.  This  is  also  a  tax,  which,  though  in  some  instances 
it  may  be  heavily  felt,  by  greatly  increasing  the  expense  of  all  mercantile  as  well 
as  legal  proceedings,  yet  if  moderately  imposed,  is  of  service  to  the  public 
r  4,324 1  ^^  g^iiei*al  by  authenticating  *instruments,  and  rendering  it  much 
L  -■  more  difficult  than  formerly  to  forge  deeds  of  any  standing ;  since,  as 
the  officers  of  this  branch  of  the  revenue  vary  their  stamps  frequently,  by  marks 
perceptible  to  none  but  themselves,  a  man  that  would  forge  a  deed  of  King  Wil- 
liam's time,  must  know  and  be  able  to  counterfeit  the  stamp  of  that  date  also. 
In  France  and  some  other  countries  the  duty  is  laid  on  the  contract  itself,  not 
on  the  instrument  in  which  it  is  contained ;  (as,  with  us  too,  besides  the  stamp 
on  the  indentures,  a  tax  is  laid  by  statute  8  Ann.  c.  9,  of  6J.  in  the  pound,  upon 
every  apprentice-fee,  if  it  be  bOl  or  under ;  and  Is.  in  the  pound,  if  it  be  a 
greater  sum ;)  but  this  tends  to  draw  the  subiect  into  a  thousand  nice  disquisi- 
tions and  disputes  concerning  the  nature  of  his  contract,  and  whether  taxable 
or  not ;  in  which  the  farmers  of  the  revenue  are  sure  to  have  the  advantage.^ e) 
Our  general  method  answers  the  purposes  of  the  state  as  well,  and  consulte  tne 
ease  of  the  subject  much  better.  The  first  institution  of  the  stamp  duties  was 
by  statutes  5  and  6  W.  and  M.  c.  21,  and  they  have  since  in  many  instances  been 
increased  to  ten  times  their  original  amount. 

VI.  A  sixth  branch  is  the  duty  upon  houses  and  windows.  As  early  as  the 
conquest,  mention  is  made  in  domesday  book  of  fumage  or  fuage,  vulgarly  called 
smoke  faorthings ;  which  were  paid  by  custom  to  the  king  for  every  chimney  in 
the  house.  And  we  read  that  Edward  the  Black  Prince  (soon  after  his  successes 
in  France)  in  imitation  of  the  English  custom,  imposed  a  tax  of  a  florin  upon 
every  hearth  in  his  French  dominions.  (/)  But  the  first  parhamentary  estab- 
lishment of  it  in  England  was  by  statute  13  and  14  Car.  Il,  c.  10,  whereby  an 
hereditary  revenue  of  28.  for  every  hearth,  in  all  houses  paying  to  church  and 
poor,  was  granted  to  the  king  forever.  And,  by  subsequent  statutes  for  the 
more  regular  assessment  of  this  tax,  the  constable  and  two  other  substantial 
inhabitants  of  the  parish,  to  be  appointed  yearly,  (or  the  surveyor,  appointed  by 
the  crown,  together  with  such  constable  or  other  public  officer,)  were  once  in 
r  ♦^a'i  1  ®^^^y  *y^r  empowered  to  view  the  inside  of  every  house  in  the  parish. 
I  640  j  p^^^  upon  the  revolution,  by  statute  1  W.  .and  M.  st.  1,  c.  10,  hearth- 
money  was  declared  to  be  "not  only  a  great  oppression  to  the  poorer  sort,  but  a 
badge  of  slavery  upon  the  whole  people,  exposing  every  man's  house  to  be 
entered  into, and  searched  at  pleasure,  by  persons  unknown  to  him;  and  there- 
fore, to  erect  a  lasting  monument  of  their  majesties^  goodness  in  every  house  in 
the  kingdom,  the  duty  of  heai"th-money  was  taken  away  and  abolished."  This 
monument  of  goodness  remains  among  us  to  this  day:  but  the  prospect  of  it 
was  somewhat  darkened,  when  in  six  years  afterwards,  by  statute  7  Wm.  Ill,  c. 
18,  a  tax  was  laid  upon  all  houses  (except  cottages)  of  2^.  now  advanced  to  ds.' 
per  annum,  and  a  tax  also  upon  all  windows,  if  they  exceeded  nine,  in  such  house. 
Which  rates  have  been  from  time  to  time,  (g)  varied, being  now  extended  to  all 
windows  exceeding  six:  and  power  is  given   to  surveyors,  appointed  by  the 

it)  Sp.  of  L.  b.  xiii.  o.  fl.  (/)  Mod.  Un.  msL  xxviii.  463.  Spdm.  Gloaa.  tU.  Fuage, 

{g)  btat.  SO  Geo.  II,  o.  3.    81  Geo.  II  o.  22.    2  Goo.  III.  c.  b.    6  Geo.  UI,  c. ;»). 

hope  of  those  who  favored  this  reduction  was,  that  the  increase  in  correspondence  in  conse- 
quence would  be  so  great,  that  the  government  would  actnalljr  be  gainer  thereby;  and  this 
hope  has  been  fully  juj^tified  by  the  result.  Mr.  Rowland  HiU  wa.^  tlie  i)erson  principally 
entitled  to  the  credit  of  Uiis  roi'onn.    The  frankiufr  privile^  was  at  the  same  time  abolitshea. 

204 

Digitized  by  VjOOQu 


Chap.  8.]  Miscellaneous  Taxes.  325 

crown,  to  inspect  the  outside  of  houses,  and  also  to  pass  through  any  house  two 
days  in  the  year,  into  any  court  or  yard,  to  inspect  the  windows  there.  A  new 
duty  fi'om  Qd.  to  Is.  in  the  pound,  was  also  imposed  by  statutes  18  Geo.  Ill,  c. 
26,  and  19  Geo.  Ill,  c.  59,  on  every  dwelling-house  inhabited,  together  with  the 
offices  and  gardens  therewith  occupied :  which  duty  as  well  as  the  former,  is 
under  the  direction  of  the  commissioners  of  the  land-tax. 

VII.  The  seventh  branch  of  the  extraoi-dinary  pei-petual  revenue  is  a  duty  of 
31«.  per  annum  for  every  male  servant  retained  or  employed  in  the  several  capaci- 
ties specifically  mentioned  in  the  act  of  parliament,  and  which  almost  amount 
tc»  an  universality,  except  such  as  are  employed  in  husbandry,  ti-ade  or  manufac- 
tures. This  was  imposed  by  statute  17  Geo.  Ill,  c.  39,  amended  by  19  Geo.  Ill, 
c  50,  and  is  under  the  management  of  the  commissioners  of  the  land  and  win- 
dow tax. 

VIIL  An  eighth  branch  is  the  duty  arising  from  licenses  to  hackney  coaches 
and  chairs  in  London,  and  the  parts  adjacent.  In  1654  two  hundred  hackney 
coaches  were  allowed  within  London,  W  estminster,  and  six  miles  round,  under 
the  direction  of  the  court  of  aldermen,  (h)  By  statute  13  and  14  Car.  II,  c.  2, 
four  hundred  were  licensed;  and  the  money  arising  thereby  was  applied  to 
repairing  the  streets,  (i)  This  number  was  increased  to  seven  hundred  by  stat- 
ute 5  W.  and  M.  c.  22,  and  the  duties  vested  in  the  crown :  and  by  the  statute  9 
Ann.  c.  23,  and  other  subsequent  statutes  for  their  government  (7)  there  are 
now  a  thousand  coaches  and  four  hundred  chairs.  This  revenue  is  governed  by 
commissioners  of  its  own,  and  *i8,  in  truth,  a  benefit  to  the  subject ;  as  r  4,00c  i 
the  expense  of  it  is  felt  by  no  individual,  and  its  necessary  regulations   L  -* 

have  established  a  competent  jurisdiction  whereby  a  very  refractory  race  of  men 
may  be  kept  in  some  tolerable  order. 

IX.  The  ninth  and  last  branch  of  the  king's  extraordinary  perpetual  revenue 
is  the  duty  upon  offices  and  pensions ;  consisting  in  an  annual  payment  of  Is. 
in  the  pound  (over  and  above  all  other  duties)  (k)  out  of  all  salaries,  fees,  and 
perquisites,  of  offices  and  pensions  payable  by  the  crown,  exceeding  the  value 
of  100/.  per  annum.  This  highly  popular  taxation  was  imposed  by  statute 
31  Geo.  II,  c.  22,  and  is  under  the  direction  of  the  commissioners  of  the 
land-tax. 

The  clear  net  produce  of  these  several  branches  of  the  revenue,  after  all 
charges  of  collecting  and  management  paid,  amounts  at  present  annually  to 
about  seven  millions  and  three  quarters  sterling;  besides  more  than  two  mil- 
lions and  a  quarter  raised  by  the  land  and  malt  tax.  How  these  immense  sums 
are  appropriated  is  next  to  be  considered.  And  this  is,  first  and  principally,  to 
the  payment  of  the  interest  of  the  national  debt. 

In  order  to  take  a  clear  and  comprehensive  view  of  the  nature  of  this  national 
debt,  it  must  first  be  premised,  that  after  the  revolution,  when  our  new  connex- 
ions with  Europe  introduced  a  new  system  of  foreign  politics,  the  expenses  of 
the  nation,  not  only  in  settling  the  new  establishment,  but  in  maintaining  long 
wars,  as  pnncipals.  on  the  continent,  for  the  security  of  the  Dutch  barrier,  reduc- 
ing the  ^French  monarchy,  settling  the  Spanish  succession,  supporting  the  house 
of  Austria,  maintaining  the  liberties  of  the  Germanic  body,  and  other  purposes, 
increased  to  an  unusual  degree:  insomuch  that  it  was  not  thought  advisable  to 
raise  all  the  expenses  of  any  one  year  by  taxes  to  be  levied  within  that  year, 
lest  the  unaccustomed  weights  of  them  should  create  murmurs  among  the  peo- 
ple. It  was  therefore  the  policy  of  the  times  to  anticipate  the  revenues  of  their 
posterity,  by  borrowing  immense  sums  for  the  current  service  01  the  state,  and 
to  lay  no  more  taxes  upon  the  subject  than  would  suffice  to  pay  the  annual 

(k)  SeobeU,  3IS.  (i)  Com.  Jonrn.  14  Feb.  1661. 

(i)  1«  Ann.  c.  19,  i  158.  12  Geo.  I,  c.  16.  7  Geo.  lU,  c.  44.  10  Geo.  UI,  c.  44.  11  Geo.  Ill,  c.  24,  28.  19 
Geo.  Ill,  C..49. 

ik)  Pre%iou9  to  this,  a  deduction  of  6d.  in  the  ponnd  was  charged  on  all  pensions  and  annuities,  and  all 
salaries,  fees,  and  wajres  of  all  oiHcea  of  profit  firranted  by  or  denve<i  from  the  crown  ;  in  order  tt>  pay  the 
Interest  at  the  rate  of  throe  per  cetvt.  on  one  million,  which  was  raised  for  discharsfin/j:  the  debts  on  tlie  civil 
ftifili.  hy  statutes  7  Geo.  I,  st.  1.  c.  27.  11  Geo.  I,  c.  17,  and  12  Gen.  r.  c  2.  This  miUion,  beiii^  chared  on 
tills  particular  fiujd  is  not  consittercd  as  any  part  of  the  natioual  debt, 
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r  *327 1  ^^^^®s^  ^^  ^^®  sums  so  borrowed :  by  this  means  converting  ♦the  prin- 
•-  J   cipal  debts  into  a  new  species  of  property,  transferable  from  one  man  to 

another  at  any  time  and  in  any  quantity.  A  system  which  seems  to  have  had 
its  original  in  the  state  of  Florence,  A.  D.  1344:  which  government  then  owed 
about  60,000^  sterling;  and  being  unable  to  pay  it,  formed  the  principal  into 
an  aggregate  sum,  caUed  metaphorically  a  mount  or  banky  the  shares  whereof 
were  transferable  like  our  stocks,  with  interest  at  five  per  cenL,  thejirices  vary- 
ing according  to  the  exigencies  of  the  state.  U)  The  policy  of  the  English  par- 
liament laid  the  foundation  of  what  is  callea  the  national  debt :  for  a  few  long 
annuities  created  in  the  reign  of  Charles  II,  will  hardly  deserve  that  name. 
And  the  example  then  set  has  been  so  closely  followed  during  the  long  wars  in 
the  reign  of  Queen  Anne,  and  since,  that  the  capital  of  the  national  debt  (funded 
and  unfunded)  amounted,  at  the  close  of  the  session  in  June,  1777,  to  about  an 
hundred  and  thirty-six  millions:  (30)  to  pay  the  interest  of  which  together  with 
certain  annuities  fcr  lives  and  years,  and  the  charges  of  management,  amount- 
ing annually  to  upwards  of  four  millions  and  three-quarters,  tne  extraordinary 
revenues  just  now  enumerated  (excepting  only  the  land-tax  and  annual  malt- 
tax,)  are  in  the  first  place  mortgaged,  and  made  perpetual  by  parliament  Per- 
petual, I  say;  but  still  redeemable  by  the  same  authority  that  imposed  them: 
which,  ifit  at  any  time  can  pay  off  the  capital,  will  abolish  those  taxes  which  are 
raised  to  discharge  the  interest 

By  this  means  the  quantity  of  property  in  the  kingdom  is  greatly  increased 
in  idea,  compared  with  former  times ;  yet,  if  we  coolly  consider  it,  not  at  all 
increased  in  reality.  We  may  boast  of  large  fortunes,  and  quantities  of  money 
in  the  funds.  But  where  does  this  money  exist  ?  It  existe  only  in  name,  in 
paper,  in  public  faith,  in  parliamentary  security ;  and  that  is  undoubtedly  suffi- 
cient for  the  creditors  of  the  public  to  rely  on.  But  then  what  is  the  pledg-e 
which  the  public  faith  has  pawned  for  the  security  of  these  debts  ?  The  land, 
the  trade,  and  the  personal  industry  of  the  subject;  from  which  the  money 
must  arise  that  supplies  the  several  taxes.  In  these,  therefore,  and  these  only, 
r  ^QOQ 1  ^hie  property  of  the  public  *creditor8  does  really  and  intrinsically  exist ; 
^  -•   and  of  course  the  land,  the  trade,  and  the  personal  industry  of  indi- 

viduals, are  diminished  in  their  true  value  just  so  much  as  they  are  pledged  to 
answer.  If  A.'s  income  amounts  to  lOOZ.  per  annum  ;  and  he  is  so  far  indebted 
to  B.  that  he  pays  him  50Z.  per  annum  for  his  interest ;  one-half  the  value  of 
A.'s  property  is  transferred  to  B.,  the  creditor.  The  creditor's  property  exists  in 
the  demand  which  he  has  upon  the  debtor,  and  no  where  else ;  and  the  debtor 
is  only  a  trustee  to  his  creditor  for  one-half  of  the  value  of  his  income.-  In 
short,  the  property  of  a  creditor  of  the  public  consists  in  a  certain  portion  of 
the  national  taxes :  by  how  much  therefore  he  is  the  richer,  by  so  much  the 
nation,  which  pays  these  taxes,  is  the  poorer. 

The  only  advantage  that  can  result  to  the  nation  from  the  public  debts  is  the 
increase  of  circulation,  by  multiplving  the  cash  of  the  kingdom,  and  creating  a 
new  species  of  currency,  assignable  at  any  time  and  in  any  quantity ;  always 
therefore  ready  to  be  employed  in  any  beneficial  undertaking,  by  means  of  this 
its  transferable  quality,  and  yet  producing  some  profit  even  when  it  lies  idle  and 
unemployed.  A  certain  proportion  of  debt  seems  therefore  to  be  highly  useful 
to  a  trading  people;  but  what  that  proportion  is,  it  is  not  for  me  to  determine. 
Thus  much  is  indisputably  certain,  that  the  present  magnitude  of  our  national 

(I J  Pro  tempore,  pro  ipe,  pro  commodo,  minuUur  eorum  preHum  atque  augescU.  Aretin.  See  Mod.  Un 
Kut  xxxvi.  116. 

(30)  [The  national  debt  in  1755,  previous  to  the  French  war,  was  72,289,0002. ;  inteiest^ 
2,054,0002. 

In  Jannary,  1776,  before  the  American  war,  it  was  123,964,0002. ;  interest,  4,411,0002. 

In  1786,  previous  to  which  tiie  whole  debt  of  the  last  war  was  not  fhnded,  it  was  239,154,0002. : 
interest,  9,275.0002.  Exclusive  of  a  capital  of  1,991,0002.,  granted  by  parliament  to  tho 
American  loyalists,  as  a  compensation  for  their  loss  of  property.    Brief.  Exam.  10.] 

The  funded  national  debt  of  Great  Britain  on  March  31, 1869,  was  741,190,3282. 
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incnmbrances  very  far  exceeds  all  calculations  of  commercial  benefit,  and  is  pro- 
ductive of  the  greatest  inconveniences.  For,  first,  the  enormous  taxes,  that  are 
raised  upon  the  necessaries  of  life  for  the  pavment  of  the  interest  of  this  debt^ 
are  a  hurt  both  to  trade  and  manufactures,  by  raising  the  price  as  well  of  the 
artificer's  subsistence  as  of  the  raw  material,  and  of  course  in  a  much  greater 
proportion,  the  price  of  the  commodity  itself.  Nay,  the  very  increase  of  paper 
circulation  itself  when  extended  beyond  what  is  requisite  for  commerce  or  for- 
eign exchange,  has  a  natural  tendency  to  increase  the  price  of  provisions  as  well 
as  of  all  other  merchandize.  For,  as  its  effect  is  to  multiply  the  cash  of  the 
kingdom,  and  this  to  such  an  extent  that  much  must  remain  unemployed,  that 
cash  (whichisthe*universalmeasureof  the  respective  values  of  all  other  r  4,009  -i 
commodities)  must  necessarily  sink  in  its  own  value,  {m)  and  every  thing  L  J 

grow  comparatively  dearer.  Secondly,  if  part  of  this  debt  be  owing  to  foreign- 
ers, either  they  draw  out  of  the  kingdom  annually  a  considerable  quantity  of 
specie  for  the  interest,  or  else  it  is  made  an  argument  to  grant  them  unreason- 
able privileges,  in  order  to  induce  them  to  reside  here.  Thirdly,  if  the  whole 
be  owing  to  subjects  only,  it  is  then  charging  the  active  and  industrious  subject, 
who  pays  his  share  of  the  taxes,  to  maintain  the  indolent  and  idle  creditor  who 
receives  them.  Lastly,  and  principally,  it  weakens  the  internal  strength  of  a 
state,  by  anticipating  those  resources  which  should  be  reserved  to  defend  it  in 
case  of  necessity.  The  interest  we  now  pay  for  our  debts  would  be  neai-ly  suffi- 
cient to  maintain  any  war  that  any  national  motives  could  require.  And  if  our 
ancestors  in  King  William's  time  had  annually  paid,  so  long  as  their  exigencies 
lasted,  even  a  less  sum  than  we  now  annually  raise  upon  their  accounts,  they 
would  in  the  time  of  war  have  borne  no  greater  burdens  than  they  have  be- 
queathed to  and  settled  upon  their  posterity  in  time  of  peace,  and  might  have 
been  eased  the  instant  the  exigence  was  over. 

The  respective  produces  of  the  several  taxes  before  mentioned  were  originally 
separate  and  distinct  funds;  being  securities  for  the  sums  advanced  on  eacn 
several  tax,  and  for  them  only.  But  at  last  it  became  necessary,  in  order  to 
avoid  confusion,  as  they  multiplied  yearly,  to  reduce  the  number  of  these  sepa- 
rate funds,  by  uniting  and  blending  them  together ;  superadding  the  faith  of 
parliament  for  the  general  securitv  of  the  whole.  So  that  there  are  now  only 
three  capital  funds  of  any  account,  the  aggregate  fund,  and  i\\Q  general  fund,  so  call- 
'  ed  from  such  union  and  addition ;  and  the  south  sea  fund,  being  the  produce  of 
the  taxes  appropriated  to  pay  the  interest  of  such  part  of  the  national  debt  as 
was  advanced  by 'that  company  and  its  annuitants.  Whereby  the  separate  funds, 
which  were  thus  united,  are  become  mutual  securities  for  each  other;  and  the 
whole  produce  of  them,  thus  aggregated,  liable  to  pay  such  interest  or  annui- 
ties as  were  *formerly  charged  upon  each  distinct  fund ;  the  faith  of  the  r  ^oor^  i 
legislature  being  moreover  engaged  to  supply  casual  deficiencies.  (31)      L  -* 

The  customs,  excises,  and  other  taxes,  which  are  to  support  these  funds, 
depending  upon  contingencies,  upon  exports,  imports,  and  consumptions,  must 
necessarily  be  of  a  very  uncertain  amount ;  but  though  some  of  them  have 
proved  unproductive,  and  others  deficient,  the  sum  total  hath  always  been  con- 
siderably more  than  sufficient  to  answer  the  charge  upon  them.  The  surpluses 
therefore  of  the  three  great  national  funds,  the  aggregate,  general,  and  south 
sea  funds,  over  and  above  the  interest  and  annuities  charged  upon  them,  are 
directed,  by  statute  3  Geo.  I,  c.  7,  to  be  carried  together,  and  to  attend  the  dispo- 
sition of  parliament ;  and  are  usually  denominated  the  sinking  fund,  because 
originally  destined  to  sink  and  lower  the  national  debt.  To  this  have  been  since 
addol  many  other  entire  duties,  granted  in  subsequent  years ;  and  the  annual 

(m)  See  page  276. 

(31)  The  gross  revenue  of  Great  Britain  for  the  year  ending  March  31, 1869,  was  72,680,197/. 
of  which  22,422,472  was  from  customs,  41,827,604  from  excise,  stamp,  income  and  other  internal 
taxesy  4,553,580  from  the  post-office,  446,174  mm  crown  lands,  and  3,555,992  from  miscellaneous 
sources. 
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interest  of  the  sums  borrowed  on  their  respective  credits  is  charged  on  and  pay- 
able out  of  the  produce  of  the  sinking  fund.  However,  the  net  surpluses- and 
savings,  after  all  deductions  paid,  amount  annually  to  a  very  considerable  sum. 
For  as  the  interest  on  the  national  debt  has  been  at  several  times  reduced,  (by 
the  consent  of  the  proprietors,  who  had  their  option  either  to  lower  their  inter- 
est or  be  paid  their  principal,)  the  savings  from  the  appropriated  revenues  came 
at  length  to  be  extremely  large.  This  sinking  fund  is  the  last  resort  of  the 
nation ;  its  only  domestic  resource  on  which  must  chiefly  depend  all  the  hopes 
we  can  entertain  of  ever  discharging  or  moderating  our  incumbrance.  And 
therefore  the  prudent  and  steady  application  of  the  lai'ge  sums  now  arising  from 
this  fund,  is  a  point  of  the  utmost  importance,  and  well  worthy  the  serious 
attention  of  pirnament;  which  was  thereby  enabled,  in  the  year  1765,  to  reduce 
above  two  millions  sterling  of  the  public  aebt ;  and  several  additional  millions 
in  several  succeeding  years. 

But,  before  any  part  of  the  aggregate  fund  (the  surpluses  whereof  are  one  of 
r  *331 1  *^®  chief  ingredients  that  form  the  sinking  *fund)  can  be  applied  to 
y  J  diminish  the  principal  of  the  public  debt,  it  stands  mortgaged  by  par 

liament  to  raise  an  annual  sum  for  the  maintenance  of  the  king's  household 
and  the  civil  list  For  this  purpose,  in  the  late  reigns,  the  produce  of  certain 
branches  of  the  excise  and  customs,  the  post-office,  the  duty  on  wine  licenses, 
the  revenues  of  the  remaining  crown  lands,  the  profits  arising  from  courts  of 
justice,  (which  articles  include  all  the  hereditary  revenues  of  the  crown,)  and 
also  a  clea.r  annuity  of  120,000?.  in  money,  were  settled  on  the  king  for  life,  for 
the  support  of  his  majesty's  household,  and  the  honour  and  dignity  of  the 
crown.  And,  as  the  amount  of  these  several  branches  was  uncertain,  (though 
in  the  last  reign  they  were  computed  to  have  sometimes  raised  almost  a  million,) 
if  they  did  not  arise  annually  to  800,000Z.  the  parliament  engaged  to  make  up 
the  deficiency.  But  his  present  majesty  having,  soon  after  his  accession,  spon- 
taneously signified  his  consent  that  his  own  hereditary  revenues  might  be  so 
disposed  of  as  might  best  conduce  to  the  utility  and  satisfaction  of  the  public ; 
and,  having  graciously  accepted  the  limited  sum  of  800,000Z.  per  annum  for  the 
support  of  hiff  civil  list,  the  said  hereditary  and  other  revenues  were  carried  into 
and  made  a  part  of  the  aggregate  fund,  and  the  aggregate  fund  was  charged,  (^n) 
with  the  payment  of  the  whole  annuity  to  the  crown  of  800,000Z.,  which,  being 
foiind  insufficient,  was  increased  in  1777  to  900,000Z.  per  annum.  Hereby  the 
revenues  themselves,  being  put  under  the  same  care  and  management  as  the 
other  branches  of  the  public  patrimony,  produced  more,  and  are  better  collected, 
than  heretofore ;  and  the  public  is  still  a  gainer  of  near  100,000Z.  per  annum  by 
this  disinterested  conduct  of  his  majesty.  The  civil  list,  thus  liquidated,  to- 
gether with  the  four  millions  and  three-quarters  intierest  of  the  national  debt, 
and  more  than  two  millions  produced  from  the  sinking  fund,  make  up  the  seven 
millions  and  three-quarters  ^er  annum,  net  money,  which  were  before  stated  to 
be  the  annual  produce  of  our  perpetual  taxes ;  besides  the  immense,  though 
uncertain,  sums  arising  from  the  annual  taxes  on  land  and  malt,  but  which  at 
r  *332  1  ^^  average  *may  be  calculated  at  more  than  two  millions  and  a  quarter; 
L  J  and,  added  to  the  preceding  sum,  make  the  clear  produce  of  the  taxes 

(exclusive  of  the  charge  of  collecting)  which  are  raised  yearly  on  the  people  of 
this  country,  amount  to  about  ten  millions  sterling. 

The  expenses  defrayed  by  the  civil  list  are  those  that  in  any  shape  relate  to 
civil  government;  as,  the  expenses  of  the  royal  household;  the  revenues  allotted 
to  the  judges,  previous  to  the  year  1758 ;  all  salaries  to  officers  of  state,  and 
every  of  the  king's  servants;  the  appointments  to  foreign  ambassadors;  the 
maintenance  of  tne  queen  and  royal  family;  the  king's  private  expenses,  or 
privy  purse ;  and  other  very  numerous  outgoings,  as  secret  service  money,  pen- 
sions, and  other  bounties ;  which  sometimes  have  so  far  exceeded  the  revenues 
appointed  for  that  purpose,  that  application  has  been  made  to  parliament  to 
discharge  the  debts  contracted  on  tlie  civil  list;  as  particularly  in  1724,  when 

(nj  Stat.  1  Geo.  m,  o.  1. 
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one  million  (o)  was  granted  for  that  purpose  by  the  statute  11  Geo.  I,  c.  17,  and 
in  1769  and  1777,  when  half  a  million  and  600,000/.  were  appropriated  to  the 
like  uses  by  the  statutes  9  Geo.  Ill,  c  34,  and  17  Geo:  III,  c.  47. 

The  civil  list  is  indeed  properly  the  whole  of  the  king's  revenue  in  his  own 
distinct  capacity ;  the  rest  being  rather  the  revenue  of  the  public  or  its  credit- 
ors, though  collected  and  distributed  again  in  the  name  and  by  the  oflBcers  of 
the  crown:  it  now  standing  in  the  same  place  as  the  hereditary  income  did 
fonuerly;  and,  as  that  has  gradually  diminished,  the  parliamentary  appoint- 
ments fiave  increased.  The  whole  revenue  of  Queen  Elizabeth  did  not  amount 
to  more  than  600,000/.  a  jear:  (jt?)  that  of  King  Charles  I,  was  (q)  800,000/.,  and 
the  revenue  voted  for  Kmg  Charles  II,  was  (r)  1,200,000/.,  though  complaints 
were  made  (in  the  firat  vears  at  least)  that  it  did  not  amount  to  so  much,  {s) 
But  it  must  be  observed,  that  under  these  sums  were  included  all  manner  of 
public  expenses;  among  wliich  Lord  Clarendon,  in  his  speech  to  parliament, 
computed  that  the  charge  of  the  navy  and  land  forces  ainounted  annually  to 
800,000/.,  which  was  ten  times  *more  than  before  the  former  troubles.  (/)  r  ,003  -i 
The  same  revenue,  subject  to  the  same  charges,  was  settled  on  King   L  ^ 

James  II :  (u)  but,  by  the  increase  of  trade  and  more  fnigal  management,  it 
amounted  on  an  average  to  a  million  and  a  half  per  annumy  (besides  other 
additional  customs,  granted  by  parliament,  {v)  which  produced  an  annual  reve- 
nue of  400,000/.)  out  of  which  his  fleet  and  army  were  maintained  at  the  vearly 
expense  of  (w)  1,100,000/.  After  the  revolution,  when  the  parliament  toot  into 
its  own  hands  the  annual  support  of  the  forces,  both  maritime  and  military,  (32) 
a  civil  list  revenue  was  settled  on  the  new  king  and  oue^n,  amounting,  with  the 
hereditary  duties,  to  KOOfiOOL  per  annum  ;  (x)  and  tne  same  was  continued  to 
Queen  Anne  and  King  George  I.  (y)  That  of  King  George  II,  we  have  seen, 
was  nominally  augmented  to  (2?)  800,000/.,  and  in  fact  was  considerably  more ; 
and  that  of  his  present  majesty  is  avowedly  increased  to  the  limited  sum  of  900,- 
000/.  And  upon  the  whole  it  is  doubtless  much  better  for  the  crown,  and  also 
for  the  people,  to  have  the  revenue  settled  upon  the  modern  footing  rather  than 
the  ancient  For  the  crown,  because  it  is  more  certain,  and  collected  with 
STt&teT  ease :  for  the  people,  because  they  are  now  delivered  from  the  feudal 
hardships,  and  other  odious  branches  of  the  prerogative.  And  though  com- 
plaints nave  sometimes  been  made  of  the  increase  of  tlie  civil  list,  yet  if  we 
consider  the  sums  that  have  been  formerly  granted,  the  limited  extent  under 
which  it  is  now  established,  the  revenues  and  prerogatives  given  up  in  lieu  of  it 
by  the  crown,  the  numerous  branches  of  the  present  royal  family,  and,  above  all, 
the  diminution  of  the  value  of  money,  compared  with  what  it  was  worth  in  the 

(0)  See  pafre  327.  ( p)  Lord  Oar.  Continnatlon.  163.  {q)  Com.  Joaro.  4  Sept.  16tia  (r)  JMd. 
(f)  Cora.  Joura.  4  Jun.  1G63.    Lord  Clar.  Contiiuiation,  163. 

(1)  Lorrl  Ciar.  165.  (u)  Stat.  1  Jac.  U,  c.  1.  (r)  Ibid.  c.  8  and  4. 
(w)  Com.  Jonm.  1  Mar.,20  Blar.  1088.              (ar)  Ibid.  14  Mar.  1701. 

(y)  Ibid.  17  Mar.  1701, 11  Aug.  1714.  {z)  StaL  1  Geo.  II,  c.  1. 

(32)  [This  great  principle  that  parliamentary  grants  may  be  appnipriated  by  the  parlia- 
ment, and  if  appropnated  can  only  be  applied  by  the  treasnry  to  the  specified  items  of  expen- 
ditare,  was  mtrodaced  in  the  reign  of  Charles  II,  and  with  the  exception  of  the  parlia- 
ment of  1685,  has  been  nniversally  followed  by  succeecUug  parliaments.  The  lords  of  the 
treasnry,  by  a  clause  annually  repeated  in  the  appropriation  a<'t  of  every  session,  are  forbid 
den,  nnder  severe  penalties,  to  issue  any  warrants  ordering  the  payment  of  any  moneys  out 
of  the  exchequer  except  for  the  purposes  to  which  such  moneys  had  been  appropriated  by  the 
parliament  j  the  officers  of  the  exchequer  being  also  forbidden  to  obey  any  such  warrant  if 
issued.  In  time  of  war,  or  when  the  house  is  apprehensive  of  war  breaking  out  during  the 
recess  of  parliament,  it  has  not  been  very  uncommon  to  grant  considerable  sums  on  a  vote  of 
credit,  to  do  applied  by  the  crown  at  its  discretion.  Mr.  Hallam  remarks:  Const.  Hist.  Ill, 
150 ;  that  it  is  to  this  transferrence  of  the  executive  government  (for  the  phrase  is  hardly  too 
otrong)  fnim  the  crown  to  the  house  of  commons,  that  we  owe  the  proud  altitude  which 
Eneland  has  maintained  in  the  eyes  of  Europe  since  the  revolution ;  m  extraonliuarily  dis- 
finular  to  her  condition  under  the  Stuarts ;  the  supplies  which  were  meted  (»ut  with  niggardly 
caution  by  former  parliaments  to  sovereigns  whom  they  could  not  trust,  having  flowed  with 
redundant  profuseness  when  parliament  could  judge  of  their  necessity  and  direct  their 
application.] 
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last  century,  we  must  acknowledge  these  complaints  to  be  Toid  of  any  rational 
foundation;  and  that  it  is  impossible  to  support  that  dignity,  which  a  king  of 
Great  Britain  should  maintain,  with  an  income  in  any  degree  less  than  what  is 
now  established  by  parliament 

r  *334 1  *'-^^i8  finishes  our  inquiries  into  the  fiscal  prerogatives  of  the  king,  or 
»-  J   his  revenue,  both  ordinary  and  extraordinary.     We  have  therefore  now 

chalked  out  all  the  principal  outlines  of  this  vast  title  of  the  law,  the  supreme 
executive  magistrate,  or  the  king's  majestv,  considered  in  his  several  capacities 
and  points  of  view.  But,  before  we  entirely  dismiss  this  subject,  it  may  not  be 
improper  to  take  a  short  comparative  review  of  the  power  of  the  executive 
magistrate,  or  prerogative  of  the  crown,  as  it  stood  in  former  days,  and  as  it 
stands  at  present  And  we  cannot  but  observe,  that  most  of  the  laws  for  ascer- 
taining, limiting,  and  restraining  this  prerogative  have  been  made  within  the 
compass  of  little  more  than  a  century  past;  from  the  petition  of  right  in  3  Car. 
I,  to  the  present  time.  So  that  the  powers  of  the  crown  are  now  to  all  appear- 
ance greatly  curtailed  and  diminished  since  the  reign  of  King  James  the  V irst ; 
particularly  by  the  abolition  of  the  star  chamber  and  high  commission  courts  in 
the  reign  of  Charles  the  First,  and  by  the  disclaiming  of  martial  law,  and  the 
power  of  levying  taxes  on  the  subject,  by  the  same  prince ;  by  the  disuse  of 
forest  laws  for  a  century  past ;  and  by  the  many  excellent  provisions  enacted 
under  Charles  the  Second,  especially  the  abolition  of  military  tenures,  purvey- 
ance, and  pre-emption,  the  habeas  corpus  act  and  the  act  to  prevent  the  discon- 
tinuance of  parliaments  for  above  three  years;  and  since  the  revolution,  by  the 
strong  and  emphatical  words  in  which  our  liberties  are  asserted  in  the  bill  of 
rights  and  act  of  settlement;  by  the  act  for  triennial,  since  turned  into  septen- 
nial, elections ;  by  the  exclusion  of  certain  officers  from  the  house  of  commons ; 
by  rendering  the  seats  of  the  judges  permanent,  and  their  salaries  liberal  and 
independent ;  and  by  restraining  the  king's  pardon  from  obstructing  parliament- 
ary impeachments.  Besides  all  this,  if  we  consider  how  the  crown  is  impover- 
ished and  stripped  of  all  ancient  Revenues,  so  that  it  must  greatly  rely  on  the 
liberality  of  parliament  for  its  necessary  support  and  maintenance,  we  may  per- 
haps be  led  to  think  that  the  balance  is  inclined  pretty  strongly  to  the  popuiar 
scale,  and  that  the  executive  magistrate  has  neither  independence  nor  power 
enough  left  to  form  that  check  upon  the  lords  and  commons  which  the  founders 
of  our  constitution  intended. 

r  *335 1  *^^^  0^  *^®  other  hand,  it  is  to  be  considered  that  every  prince,  in  the 
"-  -*   first  parliament  after  his  accession,  has  by  long  usage  a  tnily  royal  addi- 

tion to  his  hereditary  revenue  settled  upon  him  for  his  life;  and  has  never  any 
occasion  to  apply  to  parliament  for  supplies,  but  upon  some  public  necessity  of 
the  whole  realm.  This  restores  to  him  that  constitutional  independence  which 
at  his  first  accession  seems,  it  must  be  owned,  to  be  wanting.  And  then,  with 
regard  to  power,  we  may  find  perhaps  that  the  hands  of  government  are  at  least 
sufficiently  strengthened;  and  that  an  En^liBh  monarch  is  now  in  no  danger  of 
being  overborne  by  either  the  nobility  or  the  people.  The  instruments  of  power 
are  not  perhaps  so  open  and  avowed  as  they  formerly  were,  and  therefore  are  the 
less  liable  to  jealous  and  invidious  reflections,  but  they  are  not  the  weaker  upon 
that  account  In  short,  our  national  debt  and  taxes  (oesides  the  inconveniences 
before  mentioned)  have  also  in  their  natural  consequences  thrown  such  a  weight 
of  power  into  the  executive  scale  of  government  as  we  cannot  think  was  intended 
by  our  patriot  ancestors,  who  gloriously  struggled  for  the  abolition  of  the  then 
formidable  parts  of  the  prerogative,  and,  by  an  unaccountable  want  of  foresight, 
established  this  system  in  their  stead.  The  entire  collection  and  management 
of  so  vast  a  revenue,  being  placed  in  the  hands  of  the  crown,  have  given  rise  to 
such  a  multitude  of  new  ofl&ccrs  created  by  and  removable  at  the  royal  pleasure, 
that  they  have  extended  the  influence  of  government  to  every  corner  of 
the  nation.  Witness  the  commissioners  and  the  multitude  of  dependents  on 
the  customs,  in  every  port  of  the  kinffdom ;  the  commissioners  of  excise,  and 
their  numerous  subalterns,  in  every  inland  cUstriot;  the  po^t-masters,  and  their 
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Bervants,  planted  in  evf  ry  town,  and  upon  every  public  road :  the  commissioners 
of  the  stamps,  and  their  distributors,  which  are  full  as  scattered,  and  full  as 
numerous;  the  officers  of  the  salt  duty,  which,  though  a  species  of  excise,  and 
conducted  in  the  same  manner,  are  yet  made  a  distinct  corps  from  the  ordinary 
managers  of  that  revenue ;  the  surveyors  of  houses  and  windows ;  the  receivers 
of  the  land-tax ;  the  managers  of  lotteries,  (33)  and  the  commissioners  of  hack* 
ney  coaches ;  all  of  which  *are  either  mediatelv  or  immediately  appointed  r  ^nn^  -i 
by  the  crown,  and  removable  at  pleasure,  witliout  any  reason  assigned :   L  J 

these,  it  requires  but  little  penetration  to  see,  must  give  that  power  on  which 
they  depend  for  subsistence  an  influence  most  amazingly  extensive.  To  this 
may  be  added  the  frequent  opportunities  of  conferring  particular  obligation,  by 
preference  in  loans,  subscriptions,  tickets,  remittances,  and  other  money  trans- 
actions, which  will  greatly  increase  this  influence ;  and  that  over  those  persons 
whose  attachment,  on  account  of  their  wealth,  is  frequently  the  most  desirable. 
All  this  is  the  natural,  though  perhaps  the  unforpeen,  consequence  of  erecting 
our  funds  of  credit,  and  to  support  them,  establishing  our  present  pei-petual  taxes : 
the  whole  of  which  is  entirely  new  since  the  restoration  in  1660,  and  by  far  the 
greatest  part  since  the  revolution  in  1688.  And  the  same  may  be  sjiid  with 
regard  to  the  officers  in  our  numerous  army,  and  the  places  which  the  army  has 
created.  All  which  put  together  give  the  executive  power  so  persuasive  an 
energy  with  respect  to  the  persons  themselves,  and  so  prevailing  an  interest  with 
tlieir  friends  and  families,  as  will  amply  make  amends  for  the  loss  of  external 
prerogative. 

But,  though  this  profusion  of  offices  should  have  no  afiect  on  individuals, 
there  is  still  another  newly  acquired  branch  of  power ;  and  that  is,  not  the 
influence  only,  but  the  force  of  a  disciplined  army :  paid  indeed  ultimately  by 
the  people,  but  immediately  by  the  crown :  raised  oy  the  crown,  officered  by  the 
crown,  commanded  by  the  crown.  They  are  kept  on  foot,  it  is  true,  only  from 
year  to  year,  and  that  by  the  power  of  parliament ;  but  during  that  year  they 
must,  by  the  nature  of  our  constitution,  if  raised  at  all,  be  at  the  absolute  dis- 
posal of  the  crown.  And  there  need  but  few  words  to  demonstrate  how  great  a 
trust  is  thereby  reposed  in  the  prince  by  his  people;  a  trust  that  is  more  than 
equivalent  to  a  thousand  little  troublesome  prerogatives. 

Add  to  all  this,  that,  besides  the  civil  list,  the  immense  revenue  of  almost  seven 
millions  sterling  which  is  annually  paid  to  the  creditors  of  the  public,  or  car- 
ried to  the  sinking  *fund,  is  first  deposited  in  the  royal  exchequer,  and  r  ^ooy  -i 
thence  issued  out  to  the  respective  offices  of  payment    This  revenue   L  J 

the  people  can  never  refuse  to  raise,  because  it  is  made  perpetual  by  act  of  parlia- 
ment; which  also,  when  well  considered,  will  appear  to  be  a  trust  of  great  deli- 
cacy and  high  importance. 

Upon  the  whole,  therefore,  I  think  it  is  clear,  that  whatever  may  have  become 
of  the  nominal,  the  real  power  of  the  crown  has  not  been  too  far  weakened  bj 
any  transactions  in  the  last  century.  Much  is  indeed  given  up ;  but  much  is 
also  acquired.  The  stern  commands  of  prerogative  have  yielded  to  the  milder 
voice  of  influence ;  the  slavish  and  exploded  doctrine  of  non-resistance  has 
given  way  to  a  military  establishment  by  law ;  and  to  the  disuse  of  parliaments 
nas  succeeded  a  parliamentary  trust  of  an  immense  perpetual  revenue.  When, 
indeed  by  the  free  operation  of  the  sinking  fund,  our  national  debts  shall  be 
lessened;  when  the  posture  of  foreign  afiairs,  and  the  universal  introduction  of 
a  well-planned  and  national  militia,  will  suflFer  our  formidable  army  to  be 
thinned  and  regulated ;  and  when,  in  consequence  of  all,  our  taxes  shall  be 
gradually  reduced;  this  adventitious  power  of  the  crown  will  slowly  and  imper- 
ceptibly diminish,  as  it  slowly  and  imperceptibly  rose.  But  till  that  shall  hap- 
pen, it  will  be  our  especial  duty,  as  good  subjects  and  good  Englishmen,  to 
reverence  the  crown,  and  yet  guard  against  corrupt  and  'servile  influence  from 
those  Avho  are  intrusted  with  its  authority ;  to  be  loyal,  yet  free ;  obedient,  and 

(33)  Lotteries  are  now  abolished. 
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yet  independent;  and,  above  every  thing,  to  hope  that  y©  ^^J  loi^P*  "^©ry  long, 
continue  to  be  governed  by  a  sovereign  who,  in  all  those  public  acts  that  have 
personally  proceeded  from  himself,  hath  manifested  the  highest  veneration  for  the 
free  constitution  of  Britain ;  hath  alreadv  in  more  than  one  instance  remark- 
ably strengthened  its  outworks;  and  will,  therefore,  never  harbour  a  thought, 
or  adopt  a  persuasion,  in  any  the  remotest  degree  detrimental  to  public 
liberty. 


CHAPTER  IX. 
OF  SUBORDINATE  MAGISTRATES. 

In  a  former  chapter  of  these  Commentaries  (a)  we  distinguished  magistrates 
into  two  kinds :  supreme,  or  those  in  whom  tne  sovereign  power  of  the  state 
resides ;  and  subordinate,  or  those  who  act  in  an  inferior  secondary  sphere.  Wo 
have  hitherto  considered  the  former  kind  only:  namely,  the  supreme  legislative 
power  or  parliament,  and  the  supreme  executive  power,  which  is  the  king :  and 
are  now  to  proceed  to  inquire  into  the  rights  and  duties  of  the  principal  sub- 
ordinate magistrates. 

And  herein  we  are  not  to  investigate  the  powers  and  duties  of  his  majesty^s 
great  oflBcers  of  state,  the  lord  treasurer,  lord  chamberlain,  the  principal  secre- 
tanes,  or  the  like ;  because  I  do  not  know  that  they  are,  in  that  capacity,  in  any 
considerable  degree  the  objects  of  our  laws,  or  have  any  very  important  share 
of  magistracy  conferred  upon  them :  except  that  the  secretaries  of  state  are 
allowed  the  power  of  commitment,  in  order  to  bring  offenders  to  trial,  (b) 
Neither  shall  1  here  treat  of  the  office  and  authority  of  the  lord  chancellor,  or 
the  other  judges  of  the  superior  courts  of  justice ;  because  they  will  find  a  more 
proper  place  m  the  third  part  of  these  Commentaries.  Nor  shall  I  enter  into 
any  minute  disquisitions  with  regard  to  the  rights  and  dignities  of  mayors  and 
r  ^BQQQ 1  *aldermen,  or  other  magistrates  of  particular  corporations ;  because 
L  J  these  are  mere  private  and  strictly  municipal  rights,  depending  entirely 
upon  the  domestic  constitution  of  their  respective  franchises.  But  the  magis- 
trates and  officers,  whose  rights  and  duties  it  will  be  proper  in  this  chapter  to 
consider,  are  such  as  are  generally  in  use,  and  have  a  jurisdiction  and  authority 
dispersedly  throughout  the  kingdom :  which  are,  principally,  sheriffs,  coroners, 
justices  of  the  peace,  constables,  survevors  of  hi^ways,  and  overseers  of  the 
poor.  In  treating  of  all  which  I  shall  inquire  into,  first,  their  antiquity  and 
original;  next,  the  manner  in  which  they  are  appointed  and  may  be  removed; 
and,  lastly,  their  rights  and  duties.    And  first  of  sheriffs. 

I.  The  sheriff  is  an  officer  of  very  great  antiquity  in  this  kingdom,  his  name 
being  derived  from  two  Saxon  words  ICV®  WF^jri  the  reeve,  bailiff,  or  officer  of 
the  snire.  He  is  called  in  Latin,  vice-comes,  as  being  the  deputy  of  the  earl  or 
comes  ;  to  whom  the  custody  of  the  shire  is  said  to  have  been  committed  at  the 
first  division  of  this  kingdom  into  counties.  But  the  earls  in  process  of  time, 
by  reason  of  their  high  employments  and  attendance  on  the  king's  person,  not 
being  able  to  transact  the  business  of  the  county,  were  delivered  of  that  burden : 
ic)  reserving  to  themselves  the  honour,  but  the  labour  was  laid  on  the  sheriff. 
So  that  now  the  sheriff  does  all  the  king|s  business  in  the  county ;  and  though 
he  be  still  called  vice'comes,  yet  he  is  entirely  independent  of,  and  not  subject  to, 
the  earl ;  the  king  by  his  letters  patent  committing  custodiam  comitatus  to  tiie 
sheriff,  and  him  alone. 

(a)  Ch.  ii.  p.  146.  r»;iLeoD.  78.   S  Leon.  176.    Comb.  Itt.    5Ho4.  Si.    Sulk.  S47.    Garth.  291. 

(e)  Dalton  ofSherilb,  o.  1. 

21« 
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Sheriffs  were  formerly  chosen  h]r  the  inhabitants  of  the  several  counties.  In 
eoutirmation  of  which  it  was  ordained  by  statute  28  Edw.  L  c.  8,  that  the  people 
should  have  election  of  sheriffs  in  every  shire  where  the  shrievalty  is  not  of 
inheritunee.  For  anciently  in  some  counties  the  sheriffs  were  hereditary;  as  I 
apprehend  they  were  in  Scotland  till  the  statute  20  Geo.  II,  c  43 ;  and  still 
continue  in  the  county  of  Westmoreland  to  this  day;  *the  city  of  r*oAQi 
London  having  also  the  inheritance  of  the  shrievalty  of  Middlesex   ^  ^ 

vested  in  their  oody  by  charter,  (d)  The  reason  of  these  popular  elections  is 
assigned  in  the  same  statute,  c  13,  '^  that  the  commons  might  choose  such  as 
would  not  be  a  burden  to  them/'  And  herein  appears  plainly  a  strong  trace 
of  the  democratical  part  of  our  constitution ;  in  which  form  of  government  it 
is  an  indispensable  re(][uisite,  that  the  people  should  choose  their  own  magis- 
trates, (e)  This  election  was  in  all  probability  not  absolutely  vested  in  the 
commons,  but  required  the  royal  approbation.  For,  in  the  Gothic  constitution, 
the  judges  of  the  county  courts  (which  office  is  executed  by  our  sheriff)  were 
elected  by  the  people,  but  confirmed  by  the  king :  and  the  form  of  their  election 
was  thus  managed,  the  people,  or  incoUs  terrttorii,  chose  twelve  electors,  and 
they  nominated /Arc«  persons,  exquibus  rex  unum  confirmabat  (/)  But  with  us 
in  England  these  popular  elections,  growing  tumultuous,  were  put  an  end  to  by 
the  statute  9  Edw.  II,  st  2,  which  enacted  that  the  sheriffs  should  from  thence- 
forth be  assigned  by  the  chancellor,  treasurer,  and  the  judges;  as  being  persons 
in  whom  the  same  trust  might  with  confidence  be  reposed.  By  statutes  14  Edw. 
Ill,  c.  7,  23  Hen.  VI,  c  8,  and  21  Hen.  VIII,  c.  20,  the  chancellor,  treasurer, 
president  of  the  king's  council,  chief  justices,  and  chief  baron  are  to  make  this 
election ;  and  that  on  the  morrow  or  All  Souls  in  the  exchequer.  And  the  king's 
letters  patent,  appointing  the  new  sheriffs,  used  commonly  to  bear  date  the  6th 
day  of  November,  (g)  The  statute  of  Cambridge,  12  Ric.  II,  c.  2,  ordains,  that 
the  chancellor,  treasurer,  keeper  of  the  privy  seal,  steward  of  the  king's  house, 
the  king's  chamberlain,  clerk  of  the  rolls,  the  justices  of  the  one  bench  and  the 
other,  barons  of  the  exchequer,  and  all  other  that  shall  be  called  to  ordain,  name, 
or  make  justices  of  the  peace,  eJieriffs,  and  other  officers  of  the  king,  shall  be 
sworn  to  act  indifferently,  and  to  appoint  no  man  that  sueth  either  privily  or 
openly  to  be  put  in  office,  but  such  only  as  they  shall  judge  to  be  the  best  and 
most  sufficient  And  the  custom  now  is  (and  has  been  at  least  *ever  r  4CQ41  1 
since  the  time  of  Fortescue,  {h)  who  was  chief  justice  and  chancellor    ^  ^ 

to  Henry  the  Sixth)  that  all  the  judges,  together  with  the  other  ffl*eat  officers 
and  privy  counsellors,  meet  in  the  exchequer  on  the  morrow  of  All  Souls  yearly, 
(which  day  is  now  altered  to  the  Morrow  of  St.  Martin  by  the  last  act  for  abbre- 
viating Michaelmas  term,)  and  then  and  there  the  judges  propose  three  persons, 
to  be  reported  (if  approved  of )  to  the  king,  who  afterwards  appoints  one  of  them 
to  be  sheriff.  (1) 

This  custom,  of  the  twelve  judges  proposing  three  persons,  seems  borrowed  from 
the  Gothic  constitution  before  mentioned ;  with  this  difference,  that  among  the 

{d)  8  Rep.  72.  (0)  Montesq.  Sp.  L.  b.  2,  c.  2. 

(/)  Stienih.  d4  jwrt  CMh,  1. 1,  o.  3.  [ff)  Stat  12  Edw.  IV,  c  1.  (A)  De  L.  L,  o.  Si. 


(1)  The  following  is  the  present  mode  of  appointing  the  sheriffs:  On  the  morrow  of  St.  Martin*  (12 
fTov.)  the  lord  chanceUor,  iirst  lord  of  the  treasury  and  chancellor  of  the  exchequer,  and  the 
judges  of  the  superior  courts  of  the  common  law,  meet  in  the  exchequer  chamber,  the  chan 
cellor  of  the  ezcnequer  presiding.  The  indues  then  report  the  names  of  three  fit  persons  in 
each  county^  and  of  these  the  fii'st  on  the  list  is  chosen,  unless  he  assies  good  reasons  for  exemp- 
tion. The'bst  thus  made  is  again  ex)nsidered  at  a  meeting  of  the  cabmet  held  on  the  morrow  of 
purification,  (3  Feb.,)  at  the  president  of  the  council's,  and  attended  by  the  clerks  of  the  council, 
when  the  excui^es  of  the  parties  nominated  are  again  examined,  and  the  names  are  finally  deter- 
mined on  for  approval  of  the  queen,  who,  at  a  meeting  of  the  privy  council,  pierces  the  parchment 
with  a  punch  opposite  the  name  of  the  person  selectea  for  eacn  countv ;  and  hence  has  arisen  the 
expression  of  '*  pricking  the  sheriffs."  The  judges  annually  add  to  their  lists  the  requisite  num- 
ber, by  inserting  those  recommended  by  the  retiring  sheriff. 

In  westmoreLEbud  the  office  of  sheriff  is  hereditary  in  the  family  of  the  Earl  of  Thanet. 
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Goths  the  twelve  nominors  were  first  elected  by  the  people  themselves.  And 
this  usage  of  ours  at  its  first  introduction,  I  am  apt  to  believe,  was  founded  upon 
some  statute,  though  not  now  to  be  found  among  our  printed  laws ;  first,  because 
it  is  materially  difi'erent  from  the  direction  of  all  the  statutes  before  mentioned  : 
which  it  is  hard  to  conceive  that  the  judges  would  have  countenanced  bv  theii 
concurrence,  or  that  Fortescue  would  have  inserted  in  his  book,  unless  by  the 
authority  of  some  statute :  and  also,  because  a  statute  is  expressly  referred  to  in 
the  record,  which  Sir  Edward  Coke  tells  us,  (i)  he  transcribed  from  the  council 
book  of  3  March,  34  Henry  VI,  and  which  is  in  substance  as  follows.  The  king 
had  of  his  own  authoritv  appointed  a  man  sheriff  of  Linconshire,  which  office 
he  refused  to  take  upon  nim:  whereupon  the  opinions  of  the  judges  were  taken 
what  should  be  done  in  this  behalfl  And  the  two  chief  justices,  Sir  John  For- 
tescue and  Sir  John  Prisot,  delivered  the  unanimous  opinion  of  them  all;  "that 
the  king  did  an  error  when  he  made  a  person  sheriff,  that  was  not  chosen  and 
presented  to  him  according  to  the  statute  ;  that  the  person  refusing  was  liable 
to  no  fine  for  disobedience,  as  if  he  had  be^n  one  of  the  three  persons  chosen 
according  to  the  tenor  of  the  statute ;  (2)  (that  they  would  advise  the  kin^ 
to  have  recourse  to  the  three  persons  that  were  chosen  according  to  the  statute^ 
or  that  some  other  thrifty  man  be  entreated  to  occupy  the  office  for  this  year ; 
and  that,  the  next  year,  to  eschew  such  inconveniences,  the  order  of  the  statute 
in  this  behalf  made  be  observed.'*  But  notwithstanding  this  unanimous  reso- 
r  *^4.2 1  ^^tion  of  *all  the  judges  of  England  thus  entered  in  the  council  book, 
*-  J   and  the  statute  34  and  35  Hen.  VIII,  c.  26,  §  61,  which  expressly  recog- 

nizes this  to  be  the  law  of  the  land,  some  of  our  writers  (j)  have  affirmed,  that 
the  king,  by  his  prerogative,  may  name  whom  he  pleases  to  be  sheriff,  whether 
chosen  by  the  judges  or  no.  This  is  grounded  on  a  very  particular  case  in  the 
fifth  year  of  Queen  Elizabeth,  when,  by  reason  of  the  plague,  there  was  no 
Michaelmas  term  kept  at  Westminster;  so  that  the  judges  could  not  meet  there 
in  crastino  animarum  to  nominate  the  sheriffs :  whereupon  the  queen  named 
them  herself,  without  such  previous  assembly,  appointing  for  the  most  part  one 
of  the  two  remaining  in  the  last  year's  list,  (k)  And  tnis  case,  thus  circum- 
stanced, is  the  only  authority  in  our  books  for  the  making  these  extraordinary 
sheriffs.  It  is  true,  the  reporter  adds,  that  it  was  held  that  the  queen  by  her 
prerogative  might  make  a  sheriff  without  the  election  of  the  judges,  non  obstante 
aliquo  statuto  in  contrarium :  but  the  doctrine  of  non  obstante' Sy  which  sets  the 
prerogative  above  the  laws,  was  effectually  demolished  by  the  bill  of  rights  at 
the  revolution,  and  abdicated  Westminster-hall  when  King  James  abdicated  the 
kingdom.  However,  it  must  be  acknowledged,  that  the  practice  of  occasionally 
naming  what  are  called  pocket-sheriffs,  by  the  sole  authority  of  the  crown,  hath 
uniformly  continued  to  the  reign  of  his  present  majesty ;  in  which,  I  believe, 
few,  (if  any)  compulsory  instances  have  occurred.  (3) 

(0  S  Inat  650.  (J)  Jenkins,  229.  (it)  Dyer,  22S. 

(2)  [In  The  King  v,  TVoodrow,  2  T.  R.  731,  ah  infonnation  was  granteJ  agunst  a  person  so 
reftisin^,  and  the  reason  assigned  was,  **  because  the  vacancy  of  the  office  occasioned  a  stop  of 
public  justice/'  It  should  also  seem,  that  indictment  would  properly  have  lain,,  but  that  thii 
mformation  was  granted  because  the  year  would  be  nearly  expured  before  the  indictment  could 
be  tried.] 

(3)  [When  the  king  appoints  a  person  sheriff  who  is  not  one  of  the  three  nominated  in  the 
exchequer,  he  is  called  a  pocket-sheriff.  It  is  probable,  that  no  compulsory  instance  of  t>je 
appointment  of  a  pocket-sheriff  ever  occurred ;  and  the  unanimous  opmion  of  the  judges,  pr^d- 
served  in  the  record  cited  by  the  learned  commentator  from  2  Inst.  559,  precludes  the  possibuily 
of  such  a  case.  Formerly,  if  a  person  refused  to  take  upon  him  the  office  of  sheriff,  he  wjis 
punished  in  the  star-chamber ;  but  now,  if  he  refuses  to  take  the  office,  or  the  oaths,  or  officiatiis 
as  sheriff  before  he  has  qualified  himself,  he  may  be  proceeded  against  by  information  iu  the 
king's  bench  :  Carth.  307  ;  3  Lev.  116 ;  2  Mod.  300 ;  Dyer,  167 ;  and  this  though  he  was  excom- 
municated, whereby  he  cannot  take  the  test  to  qualif^jr  himself;  2  Mod.  300 :  or  was  not  qualified 
by  taking  the  sacrament  within  a  year  preceding.  Vide  4  Mod.  269 ;  Salk.  167.  1  Ld.  Kaym.  29. 
2  Vent.  248.] 

The  sacramental  test  is  no  longer  required.    Stat.  31  and  32  Yio.  c.  79L 
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Sheriff  by  yirtne  of  seyeral  old  statates,  are  to  conidnne  in  their  ofSce  no 
longer  than  one  year :  and  yet  it  hath  been  said  (l)  that  a  sheriff  may  be  appoin- 
ted ^/um;</<;  ^m6 /j^/Yo,  or  during  the  king's  x^easure;  and  so  is  the.  form  of 
the  royal  writ  (m)  Therefore,  till  a  new  sheriff  be  named  his  office  cannot  be 
determined,  unless  by  his  own  death,  or  the  demise  of  the  king;  in  which  last 
case  it  was  nsnal  for  the  successor  to  send  a  new  writ  to  the  old  sheriff;  (n)  but 
now  by  statute  1  Ann.  st  1,  a  8,  all  officers  appointed  by  the  *preceding  r  ^cq^q  -i 
king  may  hold  their  offices  for  six  months  after  the  king's  demise,  un-  ^'  ^ 
loss  sooner  displaced  by  the  successor.  We  may  farther  obserrc,  that  by  statute 
1  Ric.  II,  c  11,  no  man  that  has  served  the  office  of  sheriff  for  one  year,  can  be 
compelled  to  serve  the  same  again  within  three  years  after. 

We  shall  find  it  is  of  the  utmost  importance  to  have  the  sheriff  appointed 
according  to  law,  when  we  consider  his  power  and  duty.  These  are  either  as  a 
judge,  as  the  keeper  of  the  king's  peace,  as  a  ministerial  officer  of  the  superior 
courts  of  justice,  or  as  the  kings  bailiff. 

lu  his  judicial  capacity  he  is  to  hear  and  determine  all  causes  of  forty  shillings 
value  and  under,  in  his  county  court,  of  which  more  in  its  proper  place ;  and  he 
lias  also  a  judicial  power  in  divers  other  civil  cases,  (o)  He  is  likewise  to  decide 
the  elections  of  knights  of  the  shire,  (subject  to  the  control  of  the  house  of  com- 
mons,) of  coroners,  and  of  verderors ;  to  judge  of  the  qualification  of  voters  (4) 
aud  to  return  such  as  he  shall  determine  to  be  duly  elected. 

As  the  keeper  of  the  king's  peace,  both  by  common  law  and  special  commis- 
sion, he  is  the  first  man  in  the  county,  and  superior  in  rank  to  any  nobleman 
therein,  during  his  office,  {p )  He  may  apprehend,  and  commit  to  prison,  all 
persons  who  break  the  peace,  or  attempt  to  break  it ;  and  may  bind  any  one  in  a 
recognizance  to  keep  the  king's  peace.  He  may,  smd  is  bound  ex  officio  to  pur- 
sue, aud  take  all  traitors,  mumerers,  felons,  and  other  misdoers,  and  commit  them 
to  gaol  for  safe  custody.  He  is  also  to  defend  his  county  against  any  of  the  king's 
enemies  when  they  come  into  the  land :  and  for  this  purpose,  as  well  as  for 
keeping  the  peace  and  pursuing  felons,  he  may  command  all  the  people  of  his 
county  to  attend  him ;  which  is  called  the  posse  comitatuSy  or  power  of  the 
county :  {q)  and  this  summons  every  person  above  fifteen  years  old,  and  under 
the  degree  of  a  pjeer,  is  bound  to  attend  upon  warning,  (r)  *under  pain  r  ^^^  -i 
of  tine  and  imprisonment  {s)    But  though  the  sheriff  is  thus  the  prin-   L  -* 

cipal  conservator  of  the  peace  in  his  county,  yet  by  the  express  directions  of  the 
great  charter,  {t)  he,  together  with  the  constable,  coroner,  and  certain  other  offi- 
cers of  the  king,  are  forbidden  to  hold  any  pleas  of  the  crown,  or,  in  other  words, 
to  try  any  criminal  offence.  For  it  would  be  highly  unbecoming,  that  the  exe- 
cutioners of  justice  should  be  also  the  judges;  should  impose,  as  well  as  levy, 
fines  and  amercements :  should  one  day  condemn  a  man  to  death,  and  personally 
execute  him  the  next  Neither  may  he  act  as  an  ordinary  justice  of  the  peace 
during  the  time  of  his  office :  (w)  for  this  would  be  equally  inconsistent ;  he  being 
in  many  respects  the  servant  of  the  justices. 

In  his  ministerial  capacity  the  sheriff  is  bound  to  execute  all  process  issuing 
from  the  king'a.courts  of  justice.  (5)  In  the  commencement  of  civil  causes,  he 
is  to  serve  the  writ,  to  arrest,  ana  to  take  bail ;  when  the  cause  comes  to  trial, 

(I)  4  Rep.  33.  (m)  D..It.  of  Sheriff^  8.  (nj  Dalt  of  Sherifb,  7. 

(o)  DalL  c.  i.  (p)  1  Boll.  Bcp.  237.  (q)  Dalt.  c.  95. 

(r)  Lamb.  Eiren.  316.  (9)  Stat  Hen.  V,  o.  8.  (t)  Cap,  17.  (u)  Stat.  1  Mar.  at  2.  o.  8. 

(4)  This  dntj  no  longer  devolves  npon  the  sheriff. 

(5)  [By  the  common  law  sheriffa  are  to  some  purposes  considered  as  officers  of  the  oonrts, 
fi<  the  conntabie  is  to  the  justices  of  the  peace.  Salk.  175 ;  2  Lord.  Ray.  1195 ;  Fortes.  129 ; 
Tidd.  8  ed.  52.  As  writs  and  process  are  directed  to  the  sheriff,  neither  he  nor  his  officers  are  to 
di-^-^tute  the  authority  of  the  court  out  of  which  they  issue,  but  he  and  his  officers  are  at  their 
ptnl  truly  to  execute  the  same,  and  that  according  to  the  command  of  the  said  writs,  and  here- 
unto they  are  sworn :  Dalt  104 ;  and  he  must  do  the  duty  of  his  office  and  show  no  favor,  nor 
be  guilty  of  oppression.  Dalt  109.  But  the  sheriff  ought  to  be  favored  before  any  private  pe^ 
«His    4  Oo.  3%  ] 
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he  must  summon  and  return  the  jury ;  when  it  is  determined,  he  must  see  the 
judgment  of  the  court  carried  into  execution.  In  criminal  matters,  he  also 
arrests  and  imprisons,  he  returns  the  jury,  he  has  the  custody  of  the  delinquent, 
and  he  executes  the  sentence  of  the  court,  thougli  it  extend  to  death  itself. 

As  the  king's  bailiff*,  it  is  his  business  to  preserve  the  rights  of  the  king  within 
his  bailiwick ;  for  so  his  county  is  frequently  called  in  the  writs ;  a  word  intro- 
duced by  the  princes  of  the  Norman  line ;  in  imitation  of  the  French,  whose 
tcnitory  is  divided  into  bailiwicks,  as  that  of  England  into  counties,  (w)  He 
must  seize  to  the  king's  use  all  lands  devolved  to  the  crown  by  attainder  or 
escheat ;  must  levy  all  fines  and  forfeitures ;  must  seize  and  keep  all  waifs, 
wrecks,  estravs,  and  the  like,  unless  they  be  ^I'anted  to  some  subject ;  and  must 
also  collect  the  king's  rents  within  the  bailiwick,  if  commanded  by  process  from 
the  exchequer,  (x) 

r  *345 1  t^^  execute  these  various  offices,  the  sheriflf  has  under  him  many  in- 
••  J   ferior  officers ;  an  under-sheriff',  bailiffs,  and  gaolers ;  who  must  neither 

buy,  sell,  nor  farm  their  offices,  on  forfeiture  of  500^.  (y)  (6) 

(wj  Fortesc.  de  L.  L.  c.  24.  fx)  Dalt.  o.  9.  CwJ  Stat.  8  Geo.  I,  o.  15. 

Although  a  sheriff  18  not,  in  general,  to  dispute  the  anthority  of  the  conrt  of  which  he  is  an  offi- 
cer, yet  if  the  comt  should  assume  to  act  in  a  case  in  which  it  had  no  jurisdiction,  he  could  not 
be  made  liable  for  refusing  to  serve  the  process.  Earl  v.  Camp,  16  Wend.  562;  Loomis  v.  Wheeler, 
21  Wis.  271.  Indeed,  if  a  sheriff  should  seize  property  on  a  writ  issued  by  a  court  without  juris- 
diction of  the  case,  the  sheriflE'  could  not,  under  hi8  writ,  defend  his  possession  of  the  property  as 
against  replevin  b^  the  true  owner.  Beach  v.  Botsford,  1  Doug.  Mich.  199.  But  an  officer,  in  an 
action  of  trespass,  is  protected  by  process  which,  on  its  Face,  apprises  him  of  no  defect  of  author- 
ity in  the  court  issuiugit.  Fox  v.  Wood,  1  Rawle,  143;  Ortnian  v.  Greenman,  4  Mich.  91 ;  Pos- 
ter V.  Pettibone,  20  Barb.  350;  Brown  v.  Mason,  40  Vt  157 ;  Chase  r.  Ingalls,  97  Mass.  524. 

(6)  [The  sheriff  is  not  bound  to  make  an  under-sheriff:  Hob.  13,  sed  vid.  1  and  2  P.  and  M. 
c.  12;  and  the  sheriff  may  remove  him  when  he  pleases,  and  this  though  he  makes  him  irremov- 
able. Id.  The  under-sheriff  is  appointed  by  deed,  which  is  afterwards  filed  in  the  king's 
remembrancer's  office  in  the  ezcnequer.  Hob.  12.  By  the  27  Eliz.  c.  12,  the  uuder-shenif, 
except  of  counties  in  Wales  and  county  Palatine  of  Chester,  must  take  an  oath  which  is  now 
prescribed  h^  the  3  Geo.  I,  c.  15.  He  was  formerly  required  also  to  take  the  oaths  of  alle- 
giance, <!^o.,  m  the  same  manner  as  the  high-sheriff,  and  within  the  same  time ;  but  those  are  not 
now  required. 

For  security  to  the  sheriff,  the  under-sheriff  usually  rives  a  bond  of  indemnity  to  save  the 
sheriff  harmless:  to  make  account  in  the  exchequer,  ana  procure  the  high-sheriff's  discharge,  to 
return  juries  with  the  privity  of  the  sheriff,  to  excute  no  process  of  weight  without  the  sheriff's 

Erivit^,  to  account  to  the  sheriff  and  attend  him,  to  be  ready  to  attend  the  sheriff;  for  his  good 
ehavior  in  his  office,  to  take  or  use  no  extortion,  to  give  attendance  at  the  king's  court  See 
Dalt.  c.  2,  p.  20.  To  indemnify  him  &om  escapes.  Hob.  14.  But  a  bond  or  covenant  that  the 
under-shenff  shall  not  execute  process,  «fec.,  without  the  sheriff's  consent,  is  void  ;  for,  when  the 
sheriff  appoints  his  under-sheriff,  he  consequently  gives  him  authority  to  exercise  all  the  ordinary 
office  of  the  hiffh-sheriff  himself.    Hob.  13. 

The  under-sneriff  may  do  all  that  the  sheriff  himself  can  do  except  that  which  the  sheriff 
himself  ourfit  to  do  in  person,  as  to  execute  a  writ  of  waste,  rcdissoisin,  partition,  dower,  <tc. : 
6  Co.  12 ;  Hob.  13 ;  Dalt.  34 ;  Jenk.  181 ;  for  in  all  cases  wliere  the  writ  commands  the  sheriff 
to  go  in  person,  there  the  writ  is  his  commission,  from  which  he  cannot  deviate.  Dalt.  34. 
The  under-sheriff  hath  not,  nor  ought  to  have,  any  interest  in  the  office  itself,  neither  may  he  do 
any  thing  in  his  own  name :  Salk.  96 ;  but  only  in  the  name  of  the  high  sheriff,  who  is  an- 
swerable for  him,  because  the  writs  are  directed  to  the  high-sLeriff.  If  the  sheriff  dies  before 
his  office  is  expired,  his  under-sheriff  or  deputy  shall  continue  in  office,  and  execute  the  same 
in  the  deceased  sheriff's  name  until  a  new  sheriff  bo  sworn,  and  he  shall  be  answerable,  and  the 
security  given  by  the  under-sheriff  to  the  deceased  sheriff  is  to  continue  during  the  interval. 
3  Geo.  I,  0. 15,  8.  a 

By  3  Geo.  I,  o.  15,  none  shall  sell,  buy,  let  or  take  to  farm  the  office  of  under-sheriff,  «kc.,  or 
other  office  belonging  to  the  office  of  high-sheriff,  nor  contract  for  the  same  for  money  or  other 
wmsideration  directly  or  indirectly,  <kc.,  on  pain  of  500Z.,  a  moiety  to  the  king  and  a  moiety  to 
him  who  shall  sue,  provided  the  suit  be  in  two  years;  provided  that  nothing  in  that  act  shall  pre- 
vent the  sheriff,  under-sheriff,  <fec.,  from  taking  the  just  fees  and  perquisites  of  his  office,  or  fn>m 
accounting  for  them  to  the  sheriff,  or  giving  security  to  do  so,  or  from  ^viug,  taking,  or  Kecuring 
a  salary  or  recompense  to  the  under-sheriff,  or  from  the  under-sheriff  m  case  of  sheriff's  death 
from  constituting  a  deputy.    Dalt  3,  514  ;  Hob.  13 ;  2  Brownl.  281. 

If  an  action  is  brought  for  a  breach  of  dutv  in  the  office  of  sheriff,  it  should  be  against  the 
high-sheriff,  as  for  an  act  done  by  him,  and  not  against  the  under-sheriff ;  and  if  it  proceeds 
frt)m  a  fault  of  the  under-sheriff  or  bailiff,  that  is  a  matter  to  be  settled  between  them  and  the 
21fi 
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The  under-sheriff  usually  performs  all  the  duties  of  the  office ;  (7)  a  yery  few 
only  excepted,  where  the  personal  presence  of  the  high  sheriff  is  necessary.  But 
no  under-shtriff  shall  abide  in  his  office  above  one  year ;  (z)  and  if  he  aoes,  by 
statute  23  lieu.  VI,  c.  8,  he  forfeits  200/.,  a  very  large  penalty  in  those  early  days. 
And  no  under-sheriff  or  sheriff's  officer  shall  pi'actice  as  an  attorney,  during  the 
time  he  continues  in  such  office :  (a)  (S)  for  this  would  be  a  great  inlet  to  par- 
tiality and  oppression.  But  these  salutary  regulations  are  shamefully  evaded, 
by  practicing  in  the  names  of  other  attorneys,  and  putting  in  sham  deputies  by 
way  of  nommal  under-sheriffs ;  by  reason  of  which,  says  Dalton,  (b)  the  under- 
sheriffs  and  bailiffs  do  grow  so  cunning  in  their  several  places,  that  they  are  able 
to  deceive  and,  it  may  well  be  feared,  that  many  of  them  do  deceive,  both  the 
king,  the  high-sheriff,  and  the  county. 

Bailiffs,  or  sheriff's  officers,  are  either  bailiffs  of  hundreds,  or  special  bailiffs.  (9) 
Bailiffs  of  hundreds  are  officers  appointed  over  those  respective  districts  by  the 
sheriffs,  to  collect  fines  therein ;  to  summon  juries ;  to  attend  the  judges  and 
justices  at  the  assizes,  and  quarter  sessions ;  and  also  to  execute  writs  and  pro- 
cess in  the  several  hundreds.  But,  as  these  are  generally  plain*  men,  and  nob 
thoroughly  skillful  in  this  latter  part  of  their  office,  that  of  serving  writs,  ani 
making  arrests  and  executions,  it  is  now  usual  to  join  special  bailiffs  with  them  ; 
who  are  generally  mean  persons,  employed  by  the  sheriffs  on  account  only  of 
their  adroitness  and  dexterity  in  hunting  and  seizing  their  prey.  The  sheriff 
being  *answerable  for  the  misdemeanors  (10)  of  these  bailiffs,  they  are  r^^o^g  -i 
therefore  usually  bound  in  an  obligation  with  sureties  for  the  due  execu-   •-  -* 

tion  of  their  office,  and  thence  are  called  bound-bailiffs ;  which  the  common 
people  have  corrupted  into  a  much  more  homely  appellation. 

Gaolers  are  also  the  servants  of  the  sheriffs,  and  he  must  be  responsible  for 
their  conduct.  (11)    Their  business  is  to  keep  safely  all  such  persons  as  are 

(e)  SUt  42  Ed.  m,  o.  9.  ia)  Stat.  1  Hen.  Y,  o.  4.  (5)  Of  SherUb,  c.  115. 

hi^-8heriff.  CJow]f?  Rep.  403.  In  Ireland,  however,  this  is  otherwise,  except  the  wrong  com- 
plSned  of  was  the  immediate  act  or  default  of  the  high-sheriff.    57  Geo.  Ill,  c.  68,  s.  9. 

If  the  attorney  for  the  defendant  was  under-sheriff,  that  would  be  ground  of  challenge  to 
the  arrav,  but  not  for  a  motion  for  a  new  trial.    1  Smith's  Kep.  304.] 

(7^  [In  Laicock's  case,  9  R.  49,  Latch.  187,  b.  o.  the  action  was  brought  against  the  under- 
sheriff  for  a  false  return  of  non  est  invetitus.  It  appeared  that  while  the  writ  wa^  pending, 
and  before  the  return,  the  under-sheriff  had  sight  of  the  defendant ;  but.  niled,  that  the  action 
did  not  lie  against  the  under-sheriff,  for  the  high-sheriff  onlj  is  chargeable,  and  not  the  under- 
sheriff.] 

(8)  There  is  no  such  prohibition  now  in  the  case  of  under-sheriffs.  See  statute  6  and  7 
Vic.  c.  73.  And  deputy  ^eriffs  are  now  appointed  in  England  with  general  power  to  execute 
and  return  process.    Statute  3  and  4  Wm.  I v,  c.  42. 

(9)  [No  sheriff's  oflScer,  bailiff,  or  other  person,  can  be  bail  in  any  action  :  R.  M.  14  Geo.  II ; 
2  Strange,  890 ;  2  Bla.  Rep.  797 ;  Loft.  155  j  see  Tidd.  8th  ed.  79 ;  nor  take  any  wan-ant  of  attor- 
ney :  R.  E.  15  Car.  II. 

Of  the  duties  of  bailiffs,  see  Imi)ev',  Off.  of  Sheriff,  43 ;  Hawk.  P.  C.  Index,  tit  Bailiff. 

If  the  sheriff  appoint  a  special  bimfff  to  arrest  defendant  at  request  of  plaintiff,  he  cannot  be 
ruled  to  return  the  writ :  4  T.  R.  119 ;  1  Chitty's  Rep.  613 ;  but  he  is,  notwithstanding,  rosptm- 
sible  for  the  safe  custody  of  defendant  after  arrested.    8  Term  Rep.  505.] 

(10)  [See  Dmke  v,  Sykes,  7  T.  R.  113 ;  Doe  d.  James  v.  Brawn,  5  B.  and  A.  243.] 

(11)  [The  keeper  must  not  put  prisoners  in  irons,  unless  in  case  of  necesbity.  4  Geo.  IV,  c. 
(>4,  s.  10 ;  and  see  as  to  this  1  Hale,  601 ;  2  Hawk.  c.  22,  s.  32 ;  2  Inst.  381. 

In  some  cases  gross  cruelty  on  the  part  of  the  galoer  causing  death  would  amount  oven  to 
murder.  See  Fost.  322 ;  17  How.  St.  Tri.  398 ;  2  Stra.  856 ;  1  East,  P.  0.  331 ;  Post  321 ;  Hale, 
432 ;  2  id.  57  :  1  Russel  on  Crimes,  667. 

In  criminal  cases,  if  a  gaoler  assist  &  felon  in  making  an  actual  escape,  it  is  felony  at  com 
mon  law  :  2  Leach,  671 ;  and.  in  some  cases,  it  is  an  escape  to  suffer  a  prisoner  to  have  grcfttei 
liberty  than  can  be  by  law  allowed  him,  as  to  admit  him  to  bail  at  law,  or  suffer  him  to  go 
beyond  the  limits  of  the  prison.    Hawk.  b.  2,  c.  19,  s.  5. 

A  voluntary  escape  amounts  to  the  same  kind  of  crime,  and  is  punishable  in  the  same  way 
as  the  original  offender,  whether  he  be  attainted,  indicted,  or  only  in  custody  on  duspicicm. 
I  Hale,  234 ;  2  Hawk.  c.  19,  s.  22.  And  a  person  who  wrongfully  takes  on  himself  the  office 
of  gaoler  is  as  much  liable  as  if  he  were  duly  appointed.    1  Halo,  594. 

But  no  one  can  be  punishable  in  this  degree  for  the  default  of  a  deputy.  1  Salk.  272.  note. 
Nor  can  any  gaoler  be  a  felon,  in  respect  of  a  voluntary  escape,  unless  at  the  time  the  offeuoe 
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committed  to  them  by  lawful  warrant ;  aud^  if  they  suffer  any  such  to  escape, 
the  sheriff  shall  answer  it  to  the  king,  if  it  be  a  criminal  matter ;  or,  in  a  civil 
case,  to  the  party  injured,  (c)  And  to  this  end  the  sheriff  must  (d)  luive  lauds 
sufficient  within  the  county  to  answer  the  king  and  his  people.  The  abuses  of 
gaolers  and  sheriff's  officers,  toward  the  unfortunate  j)ersons  in  their  custody, 
are  well  restrained  and  guarded  against  by  statute  32  Geo.  11,  c  28,  and  by  stat- 
ute 14  Geo.  Ill,  c.  59,  provisions  are  made  for  better  preserving  the  health  of 
prisoners,  and  preventing  the  gaol  distemper.  (12| 

The  vast  expense,  which  custom  has  introduced  in  serving  the  office  of  high- 
sheriff,  was  ^rown  such  a  burthen  to  the  subject,  that  it  was  enacted,  by  statute 
13  and  14  Car.  II,  c.  21,  that  no  sheriff  (except  of  London,  Westmoreland,  and 
towns  which  are  counties  of  themselves)  should  keep  any  table  at  the  assizes, 
except. for  his  own  family,  or  give  any  presents  to  the  judges  or  their  servants, 
or  have  more  than  forty  men  in  livery ;  yet,  for  the  sake  oi  safety  and  decency, 
he  may  not  have  less  than  twenty  men  in  England  and  twelve  in  Wales ;  upon 
forfeiture,  in  any  of  these  cases,  of  2001. 

II.  The  coroner's  is  also  a  very  ancient  office  at  the  common  law.  He  is  called 
coronor,  coro7iatory  because  he  hath  principally  to  do  with  pleas  of  the  crown, 
or  such  wherein  the  king  is  more  immediately  concerned,  (e)  And  in  this  light 
the  lord  chief  justice  of  the  king's  bench  is  the  principal  coroner  in  the  king- 
dom ;  and  may,  if  he  pleases,  exercise  the  jurisdiction  of  a  coroner  in  any  part  of 
r  ^^.„  -i  the  realm,  (f)  But  *there  are  also  particular  coroners  for  every  county 
L  1  of  Englana,  usually  four,  but  sometimes  six,  and  sometimes  fewer,  (g) 
This  office  {h)  is  of  equal  antiquity  with  the  sheriff;  and  was  ordained  to- 
gether with  him  to  keep  the  peace,  when  the  earls  gave  up  the  wardship  of 
the  county. 

He  is  still  chosen  by  all  the  freeholders  in  the  county-court ;  (13)  as  by  the 

(e)  Dalt.  c.  118.    4  Bep.  84. 

{d\  Stat.  9  Edw.  II,  St.  2.    8  Edw.  Ill,  c.  4.    4  Edw.  HI,  o.  9.    5  Ed\7.  ni,c.  4.    13  and  14  Car.  II,  o.  SI,  i  7. 

(e)  8  Inat.  81.    4  Inst.  371.  (/)4>»ep.57.  (^)  F.  N.  B.  163.  (A)  Mirror,  c.  1,  M. 

of  his  prisoner  was  felonjr,  and  cannot  be  made  so  by  its  becoming  so  afterwards.  1  Hale,  591. 
Neither  can  he  be  thus  indicted  till  after  the  attainder  of  the  principal :  Hawk.  b.  2,  c.  19,  s. 
26 ;  though  he  may  be  fined  for  the  misprision.  Id. 

A  negligent  escape  may  be  punished  by  fine  at  common  law :  2  Hawk.  c.  19,  s.  31 ;  and  a 
sheriff  ifl  thus  liable  for  the  default  of  his  duty.  Id.  One  instance  of  such  iiogli^enco  does  not 
amount  to  a  forfeituie  of  the  gaoler's  office,  though  a  repetition  of  such  uuKfea-suuce  will 
enable  the  court  to  oust  him  in  their  discretion.  ;^awk.  b.  2,  c.  19,  s.  IK).  When  a  gaol  is 
broken  by  thieves  the  gaoler  is  answerable;  not  so  il*  broken  by  king's  enemies.  :J  Inst  52. 
The  king  may  pardon  a  voluntary  escape  before  it  is  committed :  2  Hawk.  c.  19,  s.  32 ;  and 
see  ftirther  as  to  prison  breach  and  rescue,  post^  book  4, 130,  131. 

In  civil  cases,  if  the  sheriff's  gaoler  suffer  a  prisoner  to  escape,  the  action  must  be  brought 
against  the  sheriff,  not  against  the  gaoler ;  for  an  escape  out  of  the  gaoler's  custody  is,  ^jy 
intendment  of  law,  out  of  the  sheriff's  custody.  2  Lev.  159 ;  2  J(mes,  b.  2 ;  2  Mod.  124  ;  5 
id.  414,  416.  But  an  action  lies  against  a  gaoler  for  a  voluuUiry  escape,  as  well  as  ngmust 
the  sherifi',  it  being  in  the  nature  of  a  rescue :  2  Salk.  441 ;  3  id.  Id ;  and  see  further  as  to 
the  actitm  for  escape,  post^  book  3,  165.] 

(12)  The  general  powers  and  duties  of  sheriffs  in  the  United  States  are  much  the  same  as  in 
England ;  theu:  liabilities  also  correspond.  In  the  United  States,  however,  this  t»fficer  is 
chosen  by  popular  vote.  The  statutes  generally  allow  him  to  appoint  as  many  general  depu- 
ties as  he  sees  fit,  and  also  an  under-sheriff,  who,  besides  possessing  the  powers'  of  a  gmie  «.l 
deputy,  '^411  succeed  the  sheriff  in  case  of  vacancy  until  an  election  can  be  liad  under  the  1  vv. 
The  &eriff  may  also  depute  persons  for  the  service  of  particular  process,  whose  powers  will 
be  limited  to  such  service.  A  general  deputjr  cannot  appoint  a  deputv,  but  it  seems  that  he 
may  authorize  a  person  to  serve  a  particular  writ.    Hunt  v.  Burrel,  5  Johns.  137. 

The  sheriff  is  Uable  for  all  neglects  of  duty  by  the  under-sheriff  and  deputies,  and  for  all 
acts  colore  officii.  Mclntyre  v.  Trumbull,  7  Johns.  35;  Knowlton  v.  Bartlett,  1  Pick  271.  And 
this  even  though  they  may  be  trespasses ;  as  where,  tm  a  writ  against  one  p('rs«)u,  ho  seizor  ibe 
goods  of  another.  Ack worth  v,  Kempe,  Doug.  40 ;  Grinnell  v.  Phillips,  1  Mil<s.  530  ;  Tnttle  v. 
Cook,  15  Wend.  274.  And  actions  for  breach  of  duty  must  be  bruught  against  the  shc'riii;  unJ 
not  against  a  deputy.    Paddock  v,  Cameron,  8  Cow.  212 ;  Harlan  v,  Lunisdeu.  1  Duvall,  rto. 

The  officer  who  serves  the  process  of  the  federal  courts  is  called  a  umrshal.  He  i:" 
f^pointed  by  the  president,  with  the  advice  and  consent  of  the  senate ;  ho  appoiutd  deputies 
ma  his  powers,  duties  and  liabilities  correspond  to  those  of  sheriffl 

^13)  The  statute  7  and  8  Yio.  o.  92^  regulates  the  eleotian. 
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policy  of  our  ancient  laws  the  slieriflFs,  and  conservators  of  tlie  peace,  and  all 
other  officers  were,  who  were  concerned  in  matters  that  affected  the  liberty  of 
the  people ;  ( f )  and  as  verderors  of  the  forest  still  are,  whose  business  it  is  to 
stana  between  the  prerogative  and  the  subject  in  the  execution  of  the  forest 
laws.  For  this  purpose  there  is  a  writ  at  common  law  de  coronatore  eligendo  ;  ( ; ) 
in  which  it  is  expressly  commanded  the  sheriff  ^qtwd  talem  eligi  facial,  qui 
melius  et  sciat,  et  velity  et  possity  officio  illi  i7Uendere,"  And  in  order  to  effect 
this  the  more  surely,  it  was  enacted  bv  the  statute  (k)  of  Westm.  1,  that  none 
but  lawful  and  discreet  knights  should  be  chosen :  and  there  was  an  instance  in 
the  5  Edw.  Ill,  of  a  man  being  removed  from  this  office,  because  he  was  only  a 
merchant.  (/)  But  it  seems  it  is  now  sufficient  if  a  man  hath  lands  enough  to 
be  made  a  knight,  whether  he  be  really  knighted  or  not :  (m)  for  the  coroner 
ought  to  have  an  estate  sufficient  to  maintain  the  dignity  of  his  office,  and 
answer  any  fines  that  may  be  set  upon  him  for  his  misbehavior ;  (n)  and  if  he 
hath  not  enough  to  answer,  his  fine  shall  be  levied  on  the  county  as  the  punish- 
ment for  electing  an  insufficient  officer,  (o)  Now  indeed,  through  the  culpable 
neglect  of  gentlemen  of  property,  this  office  has  been  suffered  to  fall  into  disre- 
pute, and  get  into  low  and  indigent  hands,  so  that,  although,  formerly  no 


coroners  would  condescend  to  be  paid  for  serving  their  country,  and  they  were, 
by  the  aforesaid  statute  of  Westm.  1,  expressly  forbidden  to  take  a  *reward,  r  ^oaq  i 
under  pain  of  a  great  forfeiture  to  the  king ;  yet  for  many  years  past   ^         -* 


they  have  only  desired  to  be  chosen  for  the  sake  of  their  perquisites :  being 
allowed  fees  for  their  attendance  by  the  statute  3  Hen.  VII,  c.  1,  which  Sir 
Edward  Coke  complains  of  heavily ;  {jp )  though,  since  his  time,  those  fees  have 
been  much  enlarged,  (q)  (14) 

The  coroner  is  chosen  for  life ;  but  may  be  removed,  either  by  being  made 
sheriff,  or  chosen  verderor,  which  are  offices  incompatible  with  the  other ;  or,  by 
the  king's  writ  de  coronatore  exonera^ido,  for  a  cause  to  be  therein  assigned,  as 
that  he  is  engaged  in  other  business,  is  incapacitated  by  years  or  sickness,  hath 
not  a  sufficient  estate  in  the  county,  or  lives  in  an  inconvenient  part  of  it  (r) 
And  by  the  statute  25  Geo.  II,  c.  29,  extortion,  neglect,  or  misbehaviour,  are  also 
made  causes  of  removal. 

The  office  and  power  of  a  coroner  are  also,  like  those  of  the  sheriff,  either  judi- 
cial or  ministerial ;  but  principally  judicial.  This  is  in  great  measure  ascer- 
tained by  statute  4  Edw.  1,  de  officio  coronatoris  ;  and  consists,  first,  in  inquiring, 
when  any  person  is  slain,  or  dies  suddenly,  or  in  prison,  concerning  the  manner 
of  his  death.  And  this  must  be  '^  super  visum  corporis  ;^^  {s)  (15)  for,  if  the 
body  be  not  found,  the  coroner  cannot  sit  ( ^ ) 

(<1  2  Inst.  558.  r  j[)  F.  N.  B.  163.  {k\  8  Edw.  I,  o.  lO: 

"yDI last.  32.  (m)  F.  N.  It.  16:).  164.  (n)  Ibid.  (o)  M!rr.  o.  1,  f  ».    2 Inst.  175. 

(p)  2  Inst.  -216.  (q)  Stat.  25  Goo.  II,  o.  20.  Cr)  F.  N.  B.  Iftl,  1«>4.  (f)  i  Inst.  271. 

{t)  Thns.  in  the  Gothin  constitution,  before  any  flno  wnA  payible  by  tho  nel^hborliood.  for  tho  T^Ianghter 
of  a  man  therein.  •*de  corpore  delicti  congtare  oportebat;  i.  e  non  tarn  faiase  aliquem  in  ierritorio  iitto 
mortuuM  inventum,  qitam  vulrteratum  et  co^8um.  Potest  enim  homo  etiam  ex  alia  cauaa  eubito  mori, "  Siiern- 
hook  de  Jure  Oothor,  1,3.  e.  4. 

(14)  Fees  are  now  abollRhed,  ;uid  coroners  are  paid  by  salary.  Statute  23  and  24  Yic.  o. 
116.  And  it  may  be  added  that  the  office  is  nsnally  held  by  men  of  respectable  character  and 
standing. 

^5)  [When  an  nnnatnral  death  happens,  the  township  are  bonnd,  under  pain  of  amerce- 
ment, to  give  notice  to  the  coroner.  1  Bum.  J.  25th  ed.  786.  Indeed,  it  seems  indictable  to  bury 
a  party  who  died  an  unnatural  death,  without  a  coroner's  inquest :  Id. ;  and  if  the  township 
miner  the  body  to  putrify,  without  Bending  for  the  coroner,  they  shall  be  amerced.  Id.  "When 
notice  18  given  to  the  coroner,  he  should  issue  a  precept  to  the  constable  of  the  four,  five  oi 
six  next  townf«hips,  to  return  a  competent  number  ot  good  and  lawful  men  of  their  town- 
ships, to  appear  before  him  in  such  a  place,  to  make  an  Inouisition  touching  that  matter ;  or 
he  may  sena  his  precept  to  tho  constable  of  the  hundred.  2  Hale,  59 ;  4  Edw.  I,  st.  2 ;  Wood. 
Inst  b.  4,  c.  1.  As  to  form  of  inquisition,  see  2  Lord  Ray.  1305 ;  Bum,  J.  1  vol.  25th  ed.  787, 
789.  If  tiie  constable  make  no  return,  or  the  jurors  returned  appear  not,  they  may  be  amerced. 
2  Hale,  &9,  It  seems  that  a  coroner  ought  to  execute  his  office  in  person,  and  not  by  deputy, 
for  he  is  a  judicial  officer.  Id.  58 ;  Wood.  Inst.  b.  4,  c.  1 ;  1  Bum,  J.  24th  ed.  787,  789 ;  3  Bam. 
and  Aid.  26Q.     The  jury  appearing  is  tb  be  swom,  and  charged  by  the  ocorouer  to  inquire, 
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He  must  also  sit  at  the  very  place  where  the  death  happened;  (10)  and  his 
inquiry  is  made  b^  a  jury  from  four,  five  or  six,  of  the  neighboring  towns,  over 
whom  he  is  to  preside.  If  any  be  found  guilty  by  this  inquest,  of  murder  or  other 
homicide,  he  is  to  commit  them  to  prison  for  farther  trial,  and  is  also  to  inquire 
concerning  their  lauds,  goods,  and  chattels,  which  are  forfeited  thereby :  but 
whether,  it  be  homicide  or  not,  he  must  inquire  whether  any  deodand  lias 
r  mg  -  g  -j  accrued  to  the  king,  or  the  *lord  of  the  franchise,  by  this  death  ;  and 
L  J    must  certify  the  whole  of  this  inquisition  (under  his  own  seal  and  the 

seals  of  his  jurors,  (u)  together  with  the  evidence  thereon,)  to  the  court  of  king's 
bench,  or  the  next  assizes.  Another  branch  of  his  office  is  to  enquire  concern- 
ing shipwrecks^  and  certify  whether  wreck  or  not,  and  who  is  in  possession  of 
the  goods.  Concerning  treasure-trove,  he  is  also  to  inquire  who  were  the  finder?, 
and  where  it  is,  and  whether  any  one  be  suspected  of  having  found  and  con- 
cealed a  treasure ;  "  and  that  may  be  well  perceived  (saith  the  old  statute  o^ 
Edw.  I,)  where  one  liveth  riotously,  haunting  taverns,  and  hath  done  so  of 
long  time : ''  whereupon  he  might  be  attached,  and  held  to  bail,  upon  this  sus- 
picion only. 

The  ministerial  office  of  the  coroner  is  only  as  the  sheriflTs  substitute.  For 
when  just  exception  can  be  taken  to  the  sheriff,  for  suspicion  of  partialitv,  (as 
that  he  is  interested  in  the  suit,  or  of  kindred  to  either  plaintiff  or  defendant,) 
the  process  must  then  be  awarded  to  the  coroner,  instead  of  the  sheriff,  for  exe- 
cution of  the  king's  writs,  {v)  (17) 

IIL  The  next  species  of  subordinate  magistrates,  whom  I  am  to  consider,  are 
justices  of  the  peace ;  tlie  principal  of  whom  is  the  custos  rotulorunty  or  keeper 
of  the  records  of  the  county.  The  common  law  hath  ever  had  a  special  care 
and  regard  for  the  conservation  of  the  peace ;  for  peace  is  the  very  end  and  foun- 
dation of  civil  society.  And  therefore,  before  the  present  constitution  of  justices 
was  invented,  there  were  peculiar  officers  appointed  by  the  common  law  for  the 
maintenance  of  the  public  peace.  Of  these  some  had,  and  still  have,  this  nower 
annexed  to  other  offices  which  they  hold ;  others  had  it  merely  by  itself,  ana  were 
thence  named  custodes,  or  conservatores  pads.  Those  that  were  so,  virtute 
officii^  still  continue;  but  the  latter  sort  are  superseded  by  the  modern  justices. 

(«)  SUt  as  Hen.  Vin,  G.  12.  1  and  2  P.  and  M.  o.  13.  2  West.  Symbol.  ( 810.  Cromp.  964.  Tremain  P. 
C.  e2l.  (V)  4  InsL  27L  . 

upon  the  view  of  the  body,  how  the  party  came  by  his  death.  2  Hale,  60.  See  form  of  charge, 
4  Edw.  I,  St.  2,  called  the  statute  de  officio  coronatorls.    1  Bum,  J.  24th  ed.  789. 

The  coroner  munt  hear  evidence  on  all  hands,  if  Offered  to  them,  and  that  upon  oath.  9 
Hale,  157 ;  1  Leach,  43. 

When  the  inquest  is  determined,  the  body  maybe  buried     4  Edw.  I,  at  2. 

As  to  the  manner  of  holding  inquests,  <fcc.,  on  parties  dying  in  prisons,  see  XJrafVeville's  Coron. 
212 ;  2  Hale,  61 ;  1  Bum,  J.  24th  ed.  789 ;  3  B.  and  A.  260.  If  the  body  be  interred  before  the 
coroner  come,  he  must  dig  it  up ;  which  may  be  done  lawfully  within  any  c<mvenient  time,  as  in  four 
teen  days.  2  Hawk.  c.  9,  s.  23;  1  Burn,' J.  24th  ed.  787.  If  the  b(»dy  cannot  be  viewed,  the 
coroner  can  do  nothing :  but  the  justices  of  the  peace,  or  of  oyer  and  terminer,  may  inquire  of  it. 
1  East.  P.  C.  379;  Hawk.  b.  1,  c.  27.  s.  12,  13;  1  Burr.  17. 

But  it  is  not  necessary  that  the  inquisition  be  taken  at  the  same  place  where  the  body  was 
viewed :  but  they  may  adjourn  to  a  place  more  convenient    2  Hawk.  c.  9,  s.  25.] 

(16)  [It  seems  probable  that  in  ancient  times  the  whole  inquisition  was  taken  with  the  body 
lying  before  the  coroner  and  jury,  or  at  least  that  the  body  was  not  buried  till  the  inquisition 
was  concluded.  Now,  however,  it  is  sufficient  if  the  coroner  and  jury  have  together  a  view 
of  the  body  (such  a  view  as  enables  them  to  ascertain  whether  there  are  any  marks  of  violence 
on  it,  or  any  appearances  explanatory  of  the  cause  of  death),  and  the  latter  are  there  sworn  by  the 
former  in  the  presence  of  the  body.  These  two,  ht»wever,  are  indispensable  conditi(»ns  to  the 
proceeding  by  the  coroner :  see  R.  ».  Ferrand,  3  B.  and  A.  260 :  where,  therefore,  oircumstauces 
render  a  compliance  with  them  impossible,  the  coroner  cannot  inquire,  unless  indeed  he  hare  a 
cpecial  commission  for  the  purpose;  but  justices  of  the  peace,  or  of  oyer  and  tenniuer  may.  2 
Hawk.  P.  C.  c.  9,  s.  25.]  .      ,  ,     .^         , 

(17)  In  the  United  States  coroners  are  generally  chosen  m  the  same  nmnnor  assherilT^.  and 
possess  powers  and  duties  corresponding  to  those  of  coroners  in  England.  There  i^  no  sinulur 
office  under  the  federal  system,  but  for  the  service  of  process,  when  the  marshal  U  disqualified,  a 
special  designation  is  made  of  a  disinterested  person  by  the  court  or  a  judge  thoruolL  1  Stat,  at 
Large  87. 
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The  king's  majesty  (fo)  is,  by  his  office  and  dignity  TOjdi,  the  principal  con- 
servator of  the  peace  within  all  Lis  dominions ;  *aud  may  give  authority  r  ^o^q  i 
to  any  other  to  see  the  peace  kept,  and  toponish  such  as  break  it :  hence   ^  ^ 

it  is  usaally  odled  the  king's  peace.  The  lord  chancellor,  or  keeper,  the  loinl 
treasurer,  the  lord  hi^h  steward  of  England,  the  lord  mareschal,  the  lord  high 
constable  of  England,  ^when  any  such  officers  are  in  being,)  and  all  the  justices 
of  the  court  of  king's  oench,  (by  virtue  of  their  offices,)  and  the  master  of  the 
rolls  (by  prescription)  are  general  conserrators  of  the  peace  throughout  the 
whole  kingdom,  and  may  conunit  all  breakers  of  it,  or  bind  them  in  recog- 
nizances to  keep  it:  {x)  the  other  judges  are  only  so  in  their  own  courts.  The 
coroner  is  also  a  conservator  of  the  peace  within  his  own  county ;  {y)  as  is  also 
the  sheriff ;  (z)  and  both  of  them  may  take  a  recognizance  or  security  for  the 
peace.  Constables,  tything-men,  and  the  like,  are  also  conservators  of  the  peace 
witliin  their  own  jurisdictions;  and  may  apprehend  all  breakers  of  the  peace  and 
commit  them,  till  they  find  sureties  for  their  keeping  it  (a) 

Those  that  were,  without  any  office,  simply  and  merely  conservators  of  the 
peace,  either  claimed  that  power  by  prescription ;  (b)  or  were  bound  to  exercise  it 
by  the  tenure  of  their  lands ;  (c)  or  lastly,  were  chosen  by  the  freeholders  in  full 
county  court  before  the  sheriff;  the  writ  ifor  their  election  directing  them  to  be 
chosen  "  de  probioribus  et  potentioribus  caniitatus  sui  in  ctistodea  pacis?^  (d) 
But  when  Queen  Isabel,  the  wife  of  Edward  II,  had  contrived  to  depose  her  hus- 
band by  a  forced  resignation  of  the  crown,  and  had  set  up  his  son  Edward  III, 
in  his  place ;  this,  being  a  thing  then  without  example  in  England,  it  was  feared 
would  much  alarm  the  people:  especially  as  the  old  king  was  living,  though 
hurried  about  from  castle  to  castle,  till  at  last  he  met  witn  an  untimely  death. 
To  prevent  therefore  any  risings  or  other  disturbance  of  the  peace,  the  new  king 
sent  writs  to  all  the  sheriffs  in  England,  the  form  of  which  is  preserved  by 
♦Thomas  Walsingham,  {e)  giving  a  plausible  account  of  the  manner  of  his  r  ^^^.  . 
obtaining  the  crown,  to  wit :  that  it  was  done  ipaius  patris  betieplacito   ^  ' 

and  withal  commanding  each  sheriff  that  the  peace  be  kept  throughout  his  baili- 
wick, on  pain  and  peril  of  disinheritance,  and  loss  of  life  and  limb.  And  in  a 
few  weeks  after  the  date  of  these  writs,  it  was  ordained  in  parliament,  (/^  that 
for  the  better  maintaining  and  keeping  of  the  peace  in  every  county,  good  men 
and  lawful,  which  were  no  maintainors  of  evil,  or  barretors  in  the  country,  should 
be  assigned  to  keep  the  peace.  And  in  this  manner,  and  upon  this  occasion, 
was  the  election  of  the  conservators  of  the  peace  taken  from  the  people,  and 
given  to  the  king ;  ( g)  this  assignment  being  construed  to  be  by  the  king's  per- 
mission, (h)  But  still  they  were  only  called  conservators,  wardens,  or  keepers  of 
the  peace,  till  the  statute  34  Edw.  Ill,  c.  1,  gave  them  the  power  of  trpng  felonies ; 
and  then  they  acquired  the  more  honourable  appellation  of  justices,  (ij 

These  justices  are  appointed  by  the  kind's  special  commission  under  the 
great  seal,  the  form  of  which  was  settled  by  all  the  judges,  A.  D.  1 590.  (j)  This 
appoints  them  all,  {k)  jointly  and  severally,  to  keep  the  peace,  and  any  two  or 
more  of  them  to  inquire  of  and  determine  felonies  and  other  misdemeanors :  in 
which  number  some  particular  justices,  or  one  of  them,  are  directed  to  be 
always  included,  and  no  business  to  be  done  without  their  presence ;  the  words 
of  the  commission  running  thus,  ^^ quorum  aliquem  vestrum  A.  B,  CD,  i&c. 
uuuin  esse  volumus  ;"  whence  the  persons  so  named  are  usually  called  justices  of 
the  qu4)runu  And  formerly  it  was  customary  to  apjwint  only  a  select  number 
of  justices,  eminent  for  their  skill  and  discretion,  to  be  of  the  quorum  ;  but  now 
the  practice  is  to  advance  almost  all  of  them  to  that  dignity,  naming  them  all 
over  again  in  the  quorum  clause,  except  perhaps  only  some  one  inconsiderable 
person  for  the  sake  of  propriety ;  and  no  exception  is  now  allowable,  *for 
not  expressing  in  the  form  of  warrants,  &c.,  that  the  justice  who  issued 
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(to)  Lambard,  Eirenarch,  12.  (x)  T^inb.  12.  (y)  Britton,  8.  (s)  F.  N.  B.  81. 

(a)  Lamb.  14.  (6)  Lamb.  15.  (c)  I^mb.  17.  {d)  Lamb.  16. 

(e)  Hibt.  A.  D.  1827.  (/)  Stat.  1  £d\v.  Ill,  c.  16.  ig)  Lauib.  20. 

(*)  Stat.  4  Edw.  Ill,  c.  2.    18  Edw.  Ill,  st.  2.  c.  2.  U)  Laiiib.  23. 

(i)  Laub.  48.  (h)  See  the  form  itself,  Lamb.  86.    Barn.  tit.  JnaUcet,  i  1. 
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them  is  of  the  quorum.  {I)  When  any  justice  intends  to  act  under  this  commis- 
sion, he  sues  out  a  writ  of  dedimus  potestatem,  from  tlie  clerk  of  the  crown  in 
chanceiy,  empowering  certain  persons  therein  named  to  administer  the  usual 
oaths  to  liim ;  which  done,  he  is  at  liberty  to  act 

Touching  the  number  and  qualifications  of  these  justices,  it  was  ordained  by 
statute  18  Edw.  Ill,  c.  2,  that  two  or  threey  of  the  best  reputation  in  each  county, 
shall  be  assigned  to  be  keepers  of  the  peace.  But  these  being  found  rather  too 
few  for  that  purpose,  it  was  provided  by  statute  34  Edw.  Ill,  c.  1,  that  one  lord, 
and  three  or  four  of  the  most  worthy  men  in  the  county,  with  some  learned  in 
the  law,  shall  be  made  justices  in  every  county.  But  afterwards  the  number  of 
justices,  through  the  ambition  of  private  persons,  became  so  large,  that  it  was 
thought  necessary,  by  statute  12  Ric.  II,  c.  10,  and  14  Ric.  II,  c.  11,  to  restrain 
them  ait  first  to  six,  and  afterward  to  eight  only.  But  this  rule  is  now  dis- 
regarded, and  the  cause  seems  to  be  (as  Lambard  observed  long  ago,)  (m)  that 
the  growing  number  of  statute  laws,  committed  from  time  to  time  to  the  charge 
of  justices  of  the  peace,  have  occasioned  also  (and  very  reasonably)  their  increase 
to  a  larger  number.  And  as  to  their  qualifications,  the  statutes  just  cited 
direct  them  to  be  of  the  best  reputation,  and  most  worthy  men  in  the  county ; 
and  the  statute  13  Ric.  II,  c.  7,  orders  them  to  be  of  the  most  sufficient  knights, 
esquires,  and  gentlemen  of  the  law.  Also  by  statute  2  Hen.  V,  st  1,  c.  4,  and  st 
2,  c  1,  they  must  be  resident  in  their  several  counties.  And  because,  contrary 
to  these  statutes,  men  of  small  substance  had  crept  into  the  commission,  whose 
poverty  made  them  both  covetous  and  contemptible,  it  was  enacted  by  statute* 
18  Hen.  VI,  c  11,  that  no  justice  should  be  put  in  commission  if  he  had  not 
lands  to  the  value  of  20L  per  annum.  And,  the  rate  of  money  being  greatly 
altered  since  that  time,  it  is  now  enacted  by  statute  5  Geo.  II,  c'  18,  that  every 
r  *^5^  1  justice,  except  *as  is  therein  excepted,  shall  have  lOOLper  annum  clear 
L  J  of  all  deductions ;  and,  if  he  acts  without  such  qualification,  he  shall 

forfeit  lOOL  This  qualification  {n)  is  almost  an  equivalent  to  the  20Z.  per 
annum  required  in  Henry  the  Sixth's  time;  and  of  this  (o)  the  justice  must  now 
make  oath.  Also  it  is  provided  bv  the  act  5  Geo.  II,  that  no  pi-acticing  attorney, 
solicitor,  or  proctor,  shall  be  capable  of  acting  as  a  iustice  of  the  peace.  (18) 

As  the  office  of  these  justices  is  conferred  by  the  king,  so  it  subsists  only  dur- 
ing his  pleasure;  and  is  determinable,  1.    By  the  demise  of  the  crown;  that  is, 

{)  Stat.  2B  Geo.  II,  c.  27.    See  lUso  stat.  7  Geo.  in,  c.  21.  (m)  Lamb.  34. 

(n)  See  Bishop  FleeUvood's  calculations  in  bis  ehronicon preHomm,  (o)  Stat.  18  Geo.  II,  c.  90. 

(18)  Bv  the  18  Geo.  II,  c.  20,  a  party,  to  become  a  justice  of  the  peace,  mugt  have  in  pos- 
session, either  in  law  or  equity,  for  his  own  use  and  beneiit,  a  freehold,  copyhold,  or  custom- 
ary estate  for  life,  or  for  some  greater  estate,  or  an  estate  for  some  long  term  of  years, 
determinable  upon  one  or  more  life  or  lives,  or  for  a  certain  term  originally  created  for  twenty-one 
years,  or  more,  in  lands,  tenements,  or  hereditaments,  in  England,  or  Wales,  of  the  clear  yearly 
value  of  1002.  above  aU  incumbrances,  <fec.,  or  else  must  be  entitled  to  the  immediate  reversion 
or  remainder  of  and  in  such  lands,  <&c.,  leased  for  one  or  more  lives,  or  for  a  term  determinable 
on  the  death  of  one  or  more  lives,  upon  reserved  rents  of  the  yearly  value  of  3002.,  and  he  must 
take  the  the  oath  thereby  prescribed  of  his  being  so  qualified,  and  if  he  be  not  so  qualified,  he 
forfeits  100/.  for  acting.  But  by  sec.  13,  14,  Ifi,  there  is  a  proviso,  that  this  act  does  not  extend 
to  corporation  justices,  to  peers,  Ac,  or  *he  eldest  son  or  heir  apparent  of  any  peer  or  person 
qualined  to  serve  as  a  knignt  of  the  shire,  or  to  officers  of  the  board  of  green  cloth,  <fec.,  or  to  the 
principal  officers  of  the  navy,  under  secretaries  of  state,  heads  of  coUege,  or  to  the  mayors  of 
Cambridge  and  Oxford. 

It  has  been  decided  that  a  person  to  be  qualified  for  the  office  must  have  a  clear  estate  of  1002. 
per  annum  in  law  or  equity,  fer  his  own  use,  in  possession.    Holt  C.  N.  P.  458. 

The  acts  of  a  justice  of  the  peace,  who  has  not  duly  qualified,  are  absolutely  void ;  and  there- 
fore, persons  seizing  goods  under  a  warrant  of  distress,  signed  by  a  justice  who  had  not  taken  the 
oaths  at  the  generS  sessions,  nor  delivered  in  the  certificate  required,  are  not  trespassers,  though 
the  magistrate  be  liable  to  the  penalty,  and  to  be  indicted.    3  B.  and  A.  266. 

So  much  of  5  Geo.  II,  c.  le,  as  excludes  attorneys  and  solicitors  from  acting  as  justices  of  the 
peace,  was  repealed  by  6  and  7  Vic.  c.  73,  s.  1 ;  but  by  s.  33,  of  the  same  act,  this  prohibition  was 
renewed,  with  a  proTiso,  s.  34,  that  it  should  not  extend  to  anv  city,  town,  cinque  port  or  liberty, 
havinpjusticcs  or  the  peace  within  their  respective  limits  and  precincts  by  charter,  commisj;i(»n 
or  otherwise.  And  under  tlie  corporation  relorm  act,  5  and  6  Wm.  IV,  c  76,  borough  justice* 
are  not  required  to  have  any  qualincation  by  estate. 
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in  six  months  after,  (p)  Bnt  if  the  same  justice  is  put  in  commission  by  the 
saccessor,  he  shall  not  be  obliged  to  sue  out  a  new  aedimus,  or  to  swear  to  his 
qualification  afresh :  {q)  nor,  b^  reason  of  any  new  commission,  to  take  the  oaths 
more  than  once  in  the  same  reign,  (r)  2.  By  express  writ  under  the  great  seal,  {s) 
discharging  any  particular  person  from  being  any  longer  justice.  3.  By  super- 
seding the  commission  by  writ  of  supersedeas,  which  suspends  the  power  of 
all  the  justices,  but  does  not  totally  destroy  it ;  seeing  it  may  be  revived  again 
by  another  writ  called  ^procedendo.  4.  By  a  new  commission,  which  virtually, 
though  silently,  discharges  all  the  former  justices  that  are  not  included  therein ; 
for  two  commissions  cannot  subsist  at  once  5.  By  accession  of  the  office  of 
sheriff  or  coroner,  (t)  Formerly  it  was  thought,  that  if  a  man  was  named 
in  any  commission  of  the  peace,  and  had  afterwards  a  new  dignity  conferred 
upon  him,  that  this  determined  his  office ;  he  no  longer  answering  the  descrip- 
tion of  the  commission ;  but  now  (u)  it  is  provided,  that,  notwithstanding  a 
new  title  of  dignity,  the  justice  on  whom  it  is  conferred  shall  still  continue  a 
justice. 

The  power,  office,  and  duty,  of  a  justice  of  the  peace  depend  on  his  commis- 
sion, and  on  the  several  statutes  which  *have  created  objects  of  his  juris-  »r  or ^  -i 
diction.  His  commission,  first,  empowers  him  singly  to  conserve  the  *-  ■' 
peace ;  and  thereby  gives  him  all  the  power  of  the  ancient  conservators  at  the 
common  law,  in  suppressing  riots  and  affrays,  in  taking  securities  for  the  peace, 
and  in  apprehending  and  committing  felons  and  other  inferior  criminals.  It  also 
empowers  any  two  or  more  to  hear  and  determine  all  felonies  and  other  offenses ; 
which  is  the  ground  of  their  jurisdiction  at  sessions,  of  which  more  will  be  said 
in  its  proper  place.  And  as  to  the  powers,  given  to  one,  two,  or  more  justices 
by  the  several  statutes,  which  from  time  to  time  have  heaped  upon  them  such 
an  infinite  variety  of  business,  that  few  care  to  undertake,  and  fewer  understand, 
the  office ;  they  are  such  and  of  so  great  importance  to  the  public,  that  the  coun- 
try is  greatly  obliged  to  any  worthy  magistrate  that,  without  sinister  views  of 
his  own,  will  engage  in  this  troublesome  service.  And  therefore  if  a  well-mean- 
ing justice  makes  any  undesigned  slip  in  his  practice,  great  lenity  and  indul- 
gence are  shewn  to  him  in  the  courts  of  law ;  and  there  are  many  statutes  made 
to  protect  him  in  the  upright  discbarge  of  his  office ;  (w)  (19)  which,  among 
other  privileges,  prohibit  such  justices  from  being  sued  for  any  oversights  without 
notice  befor^and ;  (20)  and  stop  all  suits  begun,  on  tender  made  of  sufficient 

CpJ  ^tat  1  Ann.  c.  8.  CgJ  Stat.  1  Geo.  Ill,  o.  13.  (rj  StaL  7  Geo.  m,  o.  9.  fj  Lamb.  67. 

CO  Siul.  I  Mar.  at.  1,  c.  8.  (uj  Stat.  1  K«lw.  VI.  o.  7. 

(ufj  Stat.  7  Jac.  I,  c.  5;  21  Jac.  1,  c.  12  ;  24  Gca  n,  & 41. 

(19)  The  principal  statute  now  in  force  on  this  subject  is  11  and  12  Tic.  c.  44 ;  which  is  even 
more  liberaT  than  the  statutory  provisions  mentioned  in  the  text. 

(20)  [A  justice  of  the  peace  acts  ministerially  or  judicially.  Ministerially ,  in  preserving  the 
peace,  hearing  charges  agaiust  offenders,  issuing  summons  or  warrants  thereon,  examining  the 
informant  and  his  witnesses  and  taking  their  examinations,  binding  over  the  parties  and  wit- 
nesses to  prosecute  and  give  evidence,  bailing  the  supposed  offender,  or  committing  him  for 
trial,  &c.  See  the  conduct  to  be  observed :  1  Chitty's  Crim.  L.  31  to  116.  In  cases  where  a 
mi^strate  proceeds  ministerially,  rather  than  judicially,  if  he  acts  illegally  he  is  liable  to  an 
action  at  the  suit  of  the  party  injured ;  as  ii'  he  maliciously  issues  a  warrant  for  felony,  with- 
out previous  oat^  of  a  felony  having  been  committed.  2  T.  R.  225 ;  1  East,  64 ;  Sir  ^V".  Jones, 
178 ;  Bob.  53 ;  1  Bulst  64.  So  if  he  refuse  an  examination  on  the  statute  hue  and  cry. 
1  Leon.  323.  Judicialliff  as  when  he  convicts  for  an  offence.  His  conviction,  drawn  up  in  due 
form,  and  unappealed  against,  is  conclusive,  and  cannot  be  disputed  in  an  action.  1  Brod.  and 
Bing.  432 ;  3  Moore,  294 ;  16  East,  13 ;  7  T.  R.  633,  n.  a. ;  though  if  the  commitment  thereon 
was  Ulegai,  trespass  lies :  Wicks  v.  Cluttcrbuck,  M.  T.  1824 ;  J.  B.  Moore's  Rep.  C.  P. ;  and  if 
he  corruptly  and  maliciously,  without  due  ground,  convict  a  party :  Rex.  r.  Price,  Caldecot, 
305 ;  or  refuse  a  license,  he  is  punishable  by  information  or  indictment,  though  not  by  action. 
1  Burr.  556;  2  id.  653;  3  id.  1317,  1716,  Bac.  Ab.  Justices  of  the  Peace,  F. ;  1  Chitty's  Crim. 
L.  873  to  877.  So  an  information  will  be  granted  for  improperly  granting  an  ale  license.  See 
1  T.  R.  692 ;  J.  Bum,  J.  24th  ed.  48,  tit.  Alehouses ;  4  T.  R.  451.  In  some  cases  a  mere 
impR>per  interference  appears  to  be  thus  punishable:  thus,  where  two  sets  of  ma^strates 
have  a  concurrent  jurisdiction,  and  one  set  appoint  a  meeting  to  license  alehouses,  their  juris- 
diction attaofaM  BO  ai  to  exolod    the  others,  though  they  may  ail  meet  together  on  the  first 
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amoiuls.  But,  on  the  other  hand,  any  malicious  or  tyrannical  abuse  of  their  ofSce 
is  usually  severely  punished ;  and  all  persons  who  recover  a  verdict  a^nst  a 
justice,  for  any  wilful  or  malicious  injury,  are  entitled  to  double  costs.  (21) 

It  is  imi)ossible  upon  our  present  plan  to  enter  minutely  into  the  particulars 
of  the  accumulated  authority  thus  committed  to  the  charge  of  these  magistrates. 
I  must  therefore  refer  myself  at  present  to  such  subsequent  part  of  these  Com- 
mentaries, as  will  in  their  turns  comprise  almost  every  oh)ect  of  the  justices' 
jurisdiction;  and,  in  the  mean  time  recommend  to  the  student  the  perusal  of 
Mr.  Lambard*s  Birenarcha,  and  Dr.  Burn's  Justice  of  the  Peace,  wherein  he 
will  find  every  thing  relative  to  this  subject,  both  in  ancient  and  modern  prac- 
tice, collected  with  great  care  and  accuracy,  and  disposed  in  a  most  clear  and 
judicious  method. 

r  ^o--  1  *I  shall  next  consider  some  officers  of  lower  rank  than  those  which 
^  ^^  J  have  gone  before,  and  of  more  confined  jurisdiction;  but  still  such  as 
are  universally  in  use  through  every  part  of  the  kingdom. 

IV.  Fourthly,  then,  of  the  constable.  The  word  constable  is  frequently  said 
to  be  derived  from  the  Saxon,  koning  ZT^  apel,  and  to  signify  the  support  ot 
the  king.  But,  as  we  borrowed  the  name  as  well  as  the  office  of  constable  from 
the  French,  I  am  rather  inclined  to  deduce  it,  with  Sir  Henry  Spelman  and 'Dr. 
Cowel,  from  that  language;  wherein  it  is  plainly  derived  from  the  Latin  coines 
stabuli,  an  officer  well  known  in  the  empire ;'  so  called  because,  like  the  great 
constable  of  France,  as  well  as  the  lord  high  constable  of  England,  he  was  to 
regulate  all  matters  of  chivalry,  tilts,  tournaments,  and  feats  of  arms,  which 
were  performed  on  horseback.  This  great  office  of  lord  high  constable  hath 
been  disused  in  England,  except  only  upon  great  and  solemn  occasions,  as  the 
king's  coronation  and  the  like,  ever  since  the  attainder  of  Stafford  duke  of  Buck- 


day  ;  and  if,  after  sach  appointment,  the  other  set  meet,  and  grant  lioepse^  on  a  subsequent  day, 
the  proceeding  is  illegal  and  subjects  them  to  an  indictment    4  Term  Rep.  4ol. 

where  a  criminal  information  is  applied  for  against  a  magistrate,  the  question  for  the  court 
is  not  whether  the  act  done  be  found  on  investigation  to  be  strictly  right  or  not,  but  whether  it 
proceeded  from  an  uiynst,  oppressive,  or  corrupt  motive,  (amongst  which  fear  and  favor  are 
generally  included,)  or  trom  mistake  or  error  only.  In  the  latter  case,  the  court  will  not  graut 
the  rule.  3  B.  and  A.  432;  and  see  1  Burr.  556;  2  id.  1162;  3  id.  1317,  1716;  1  Wils.  7;  1 
Term  Rep.  692. 

In  general  the  court  will  not  grant  a  criminal  information,  unless  an  application  for  it  is  mode 
within  the  second  term  alter  the  offence  committed,  there  beiug  no  mtervening  assizes,  and 
notice  of  the  application  be  previously  given  to  the  justice.  13  East,  270.  And  the  court 
wiU  not  gnmt  a  rule  nisi  for  a  criminal  information  against  a  magistrate,  so  late  in  the  nec<md 
term  after  the  imputed  offence,  as  to  preclude  him  from  the  opportunity  of  showing  cause 
against  it  in  the  same  term.  13  East,  322.  And  in  a  case  whore  the  facts  tending  to  criminate 
a  magistrate  took  place  twelve  months  before  the  application  to  the  court,  they  refused  to 
grant  a  criminal  information,  though  tiie  prosecutor,  in  order  to  excuse  the  delay,  stated  that 
the  facts  had  not  come  to  his  knowledge  till  very  shortly  previous  to  the  application.  5  B.  and 
A.  612. 

In  an  action  against  a  magistaate  for  a  malicious  conviction,  it  is  not  sufficient  for  the  plaintiff 
to  show  that  he  was  innocent  of  tile  offence  of  which  he  was  convicted,  but  he  must  also  prove, 
from  what  passed  before  the  magistrate,  tiiat  there  was  a  want  of  probable  cause  for  the  magis 
trate  to  convict.    1  Marsh.  220.] 

(21)  [It  has  been  held  in  many  (^es  that  if  the  defendent  honestiy  intended  to  act  as  a  mag 
istrate,  and  the  act  done  was  in  a  matter  within  the  jurisdiction  of  magistrates,  he  is  within  the 
protection  of  the  statutes,  though  he  exceeded  his  powers  and  transgressed  the  law.  Briggs  v. 
Evelyn,  2  H.  Black.  114;  Weller  v,  Toke,  9  East,  364.] 

The  authority  of  a  justice  of  the  peace  is  special  and  limited,  and  he  must  obtain  jurij^dictiou 
of  each  particular  case  in  the  manner  prescribed  by  law,  or  his  proceedings  wiU  be  void,  and  he 
will  be  liable  to  an  action.  Johnson  r.  Thompson.  1  Bald.  571 ;  Bigelow  r.  Steams,  19  Johns. 
39 ;  Adkius  r.  Brewer,  3  Cow.  206 ;  Evertson  v.  Sutton,  5  Wend.  281 ;  Spencer  r.  Spencer,  4 
Shep.  255;  State  v,  Hartwell,  35  Me.  129;  Clark  r.  Holmes,  1  Doug.  Mich.  3yo.  And  if  ho  loses 
jurisdiction  of  a  case  by  the  service  of  certiorari,  and  takes  any  action  therein  afterward,  he  is 
equally  liable.    Case  v.  Shepherd,  2  Johns.  Cas.  27. 

But  where  he  has  jurisdiction,  he  is  not  liable  for  irregularities  or  errors  of  judgment,  unless 
he  acts  corruptly  or  maliciously.    Horton  ».  Auchmoody,  7  Wend.  200 ;  Little  v.  Moore,  1  South. 
74;  Gregoiy  v.  Brown,  4  Bibb,  28;  Bullitt  v^  Clement,  16  B.  Monr.  193;  Uetlield  v,  Towslcy,  3 
CFi^ne,  iowa,5d4. 
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ingham  under  Kirg  Henry  V  HI ;  as  in  Prance  it  was  suppressed  about  a  oentoij 
after  by  an  edict  of  Lonis  AlII :  (x)  but  from  his  office,  says  Lunbard,  (yj  this 
lower  constableship  was  at  first  drawn  and  fetched,  and  is,  as  it  were,  a  very  nnger 
of  that  hand.  For  the  statute  of  Winchester,  {z)  which  first  appoints  them,  directs 
that  for  the  better  keeping  of  the  peace,  two  constables  in  every  hundred  and 
franchise  shall  inspect  all  matters  relating  to  arms  and  armoHr. 

Constables  are  of  two  sorts,  high  constables  and  petty  constables.  The  former 
were  first  ordained  by  the  statute  of  Winchester,  as  before  mentioned;  are 
appointed  at  the  court  leets  of  the  franchise  or  hundred  over  which  they  pre- 
side, or,  in  default  of  that,  by  the  justices  at  their  quarter  sessions ;  and  are 
removable  by  the  same  authority  that  ^appoints  them,  (a)  (22)  The  r  ^o^^  -i 
petty  constables  are  inferior  officers  in  every  town  and  parish,  subordi-   •-  -» 

nate  to  the  high  constable  of  the  hundredf,  first  instituted  about  the  reign  of 
Edw.  ni,  (b)  These  petty  constables  have  two  offices  united  in  them :  the  one 
ancient^  the  other  modem.  Their  ancient  office  is  that  of  headborough  tithingman, 
or  borsholder,  of  whom  we  formerly  spoke,  {cj  and  who  are  as  ancient  as  the 
time,  of  King  Alfred :  their  more  modem  office  is  that  of  constable  merely ; 
which  was  appointed,  as  we  observed,  so  lately  as  the  reign  of  Edward  III,  in 
order  to  assist  the  high  constable,  {d)  And  in  general  the  ancient  headboroughs, 
tithing-men,  and  borsholders,  were  made  use  of  to  serve  as  petty  constables ; 
though  not  so  generally,  but  that  in  many  places  they  still  continue  distinct  offi- 
cers from  the  constable.  They  are  all  chosen  by  the  jury  at  the  court  leet;  or, 
if  no  court  leet  be  held,  are  appointed  by  two  iustices  of  the  peace,  (e) 

The  genen^l  duty  of  all  constables,  both  hign  and  petty,  as  well  as  of  the  other 
officers,  is  to  keep  the  kind's  peace  in  their  several  districts ;  and  to  that  purpose 
they  are  armed  with  very  large  powers,  of  arresting  and  imprisoning,  of  break* 
ing  open  houses,  and  the  like ;  of  the  extent  of  which  powers,  considering  what 
manner  of  men  are  for  the  most  part  put  into  these  offices,  it  is  perhap  very 
well  that  they  are  generally  kept  in  ignorance.  (23)     One  of  their  principal  duties, 

fxj  Phinip*8  Ufe  of  Pole,  ii.  111.  fvj  OfConstables,  6.  (sj  13  Edw.  £,  c.  «.  CaJ  SaIIc.  100. 

Cb)  Spelm.  Glofls.  148.  (cj  Pa«e,  115.  (dj  Lamb.  9.  {ej  Stat.  U  and  15  Car.  II,  o.  18. 

(22)  [It  should  seem  that  a  constable  cannot,  in  case  of  an  afirav,  arrest  without  a  warrant 
fix)m  a  magistrate,  nnless  an  actual  breach  of  the  peace  be  committed  in  his  presence,  or  in  other 
words,  JU^ante  delicto.  He  cannot  arrest  of  ms  own  authority,  after  the  affh&y  is  over.  2 
Gamp.  367,  371;  2  Lord  Ray.  1296;  1  Russell,  book  3,  c.  3,  on  manslaughter,  to  sec.  4;  and  see  2 
Bar.  and  Ores.  699 ;  and  see  further  as  to  the  powers  and  duties  of  constables  acting  with- 
out warranty  or  otherwise,  post,  book  4,  292 ;  1  Onit  Grim.  Law,  20  to  24. 

A  constable  executing  his  warrant  out  of  his  district  was  formerly  a  trespasser :  1  H.  Bla.  15 : 
and  in  a  late  case  it  was  held,  that  where  a  warrant  was  directed  "  to  A.  B.,  to  constables,  of  W., 
and  to  all  other  his  mt^esty's  officers,''  the  constables  of  W.  {theii  names  not  being  inserted  in 
the  warrant)  could  not  execute  it  out  of  that  district  1  Bar.  A  C.  288.  But  now,  by  5  Geo.  IT, 
c.  18,  constables  may  execute  warrants  out  of  their  precints,  provided  it  be  within  the  Juiisdio- 
tion  of  the  iustice  granting  or  backing  the  same. 

It  is  the  duty  of  a  constable  to  present  a  highway  within  his  district  for  non-repair,  and  he  is 
entitled  to  the  costs  of  the  prosecution.    3  M.  and  ».  465.] 

Petty  constables  are  now  to  great  extent  superseded  by  a  county  constabulary. 

(23)  [Every  one  who  reflects  upon  the  subject  must  surely  dissent  finom  the  proportion  in  the 
text;  which  contains  by  implication,  a  censure  both  upon  the  legislature  and  the  executive.  It 
is  manifestly  absurd  to  presume,  that  a  man  who  is  i^orant  of  the  extent  of  his  authority  is  less 
likely  to  abuse  it  than  he  who  clearly  understands  its  due  limit  Admitting  that  the  ignorant 
officer  from  fear,  or  from  a  more  laudable  motive,  restricts  himself  within  bounds  much  more  con- 
tracted than  the  law  has  prescribed,  it  is  clear  he  must  sometimes  fail  in  the  discharge  of  his 
duty,  to  the  great  detriment  of  public  justice.  How  much  better  would  it  be  that  the  duty  of 
these  officers  should  be  accurately  defined,  and  that  they  should  be  chosen  from  among  men  of 
intelligence,  who  would  have  the  good  sense  to  know  the  extent  of  their  po^er,  and  the  good 
feeling  not  t«>  exceed  it] 

A  constable  has  not  theri^htto  break  open  houses  for  the  service  of  civil  process  generally, 
but  he  may  do  so  in  the  service  of  search  warrants,  which  specially  direct  it,  and  he  may  also  do 
BO  for  the  service  of  other  criminal  process  upon  the  occupant,  but  not  against  the  will  of  the 
occupant  to  search  for  a  third  person  against  whom  he  has  a  warrant  See  Hawkins  v.  Gommon- 
wealth,  14  B.  Monr.  395. 

If  a  private  individual  makes  an  arrest  without  warrant,  on  a  charge  of  felony,  he  may  jus- 
tify the  aiiest  if  a  felony  has  actually  been  committed;  but  a  constable  has  broader  proteo- 
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arising  from  the  siatnte  of  Winchester,  which  appoints  them,  is  to  keep  watch 
and  ward  in  their  respective  jurisdiction.  Ward,  guard,  or  custodiay  is  chiefly 
applied  to  the  daytime,  in  order  to  apprehend  rioters,  and  robbers  on  the  high- 
ways; the  manner  of  doing  which  is  left  to  the  discretion  of  the  justices  of  the 
peace  and  the  constable:  (/)  the  hundred  being  however,  answerable  for  all 
robberies  committed  therein,  by  daylight,  for  having  kept  negligent  guard. 
Watch  is  properly  applicable  to  the  night  only,  (being  called  among  our  Teu- 
r  ^QK,v  1  tonic  ancestors  wacht  or  watca,  (g)  and  it  *begins  at  the  time  when 
*-  J   ward  ends,  and  ends  when  that  begins :  for,  by  the  statute  of  Winchester, 

in  walled  towns  the  gates  shall  be  closed  from  sunsetting  to  sunrising,  and  watch 
shall  be  kept  in  every  borough  and  town  especially  in  the  summer  season,  to  ap- 
prehend all  rogues,  vagabonds,  and  night-walkers,  and  make  them  give  an 
account  of  themselves.  The  constable  may  appoint  watchmen  at  his  discretion, 
regulated  by  the  custom  of  the  place;  and"  these,  being  his  deputies,  have  for  the 
time  being  the  authority  of  their  principaL  But,  with  regard  to  the  infinite 
number  of  other  minute  duties  that  are  laid  upon  constables  by  a  diversity  of 
statutes,  I  must  again  refer  to  Mr.  Lambard  and  Dr.  Burn ;  in  whose  compila- 
tions may  be  also  seen  what  powers  and  duties  belong  to  the  constable  or  tithing- 
man  indifferently,  and  what  to  the  constable  onl v ;  for  the  constable  may  do 
whatever  the  tithing-man  may ;  but  it  does  not  hold  e  converso,  the  tithing-man 
not  having  an  equal  power  with  the  constable. 

V,  We  are  next  to  consider  the  surveyors  of  the  highways.  Every  parish  is 
bound  of  common  right  to  keep  the  high  roads  that  go  through  it  in  good  and 
sufficient  repair;  unless,  by  reason  of  the  tenure  of  lands  or  otherwise,  this  care 
is  consigned  to  some  particular  private  person.  From  this  burthen  no  man  was 
exempt  by  our  ancient  laws,  whatever  other  immunities  he  might  enjoy :  this 
being  part  of  the  trinoda  necessitas  to  which  every  man's  estate  was  subject,  viz. : 
Gxpeditio  contra  hosterrij  arcium  constrtictio,  et  pontium  reparatio.  For,  though 
the  reparation  of  bridges  only  is  expressed,  yet  that  of  roads  also  must  be  under- 
stood ;  as  in  the  Roman  law,  ad  instructiones  reparationesque  itinerum  et  pon- 
tium, nullum  genus  hominum,  nulliusque  dignitatis  ac  venerationis  meritis, 
cessare  oportet.  (h)  And  indeed  now,  for  the  most  part,  the  care  of  the  roads 
only  seems  to  be  left  to  parishes,  that  of  bridges  being  in  great  measure  devolved 
upon  the  county  at  large,  by  statute  22  Hen.  v  III,  c.  5.    if  the  parish  neglected 


,by 

the  statute  2  and  3  Ph.  and  M.  c.  8,  surveyors  of  the  highways  were  ordered  to  be 
chosen  in  every  parish,  (i) 

These  surveyors  were  originally,  according  to  the  statutes  of  Phillip  and  Mary, 
to  be  appointed  by  the  constable  and  church- wardens  of  the  parish :  but  now 
they  are  constituted  by  two  neighbouring  justices,  out  of  such  inhabitants  or 
others,  as  are  described  in  statute  13  Geo.  Ill,  a  78,  and  may  have  salaries 
alloted  them  for  their  trouble.  (24) 

Their  office  and  duty  consists  in  putting  in  execution  a  variety  of  laws  for  the 
Impairs  of  the  public  highways ;  that  is,  of  ways  leading  from  one  town  to 
another :  all  which  are  now  reduced  into  one  act  by  statute  13  Geo.  Ill,  c.  78, 
which  enacts,  1.    That  they  may  remove  all  annoyances  in  the  highways,  or  give 

(/)DaIt.  JiMt  0.  IM. 

ig)  ExeubioM  et  eq9laiuiUonea  quat  toadat  vacant.    Capitular.  Htudov.  PU.  Cm.  I.  A.  D.  815. 

(h)  C.  11.  74,  4. 

(i)  This  office,  Mr.  Dnlton  (Just.  cap.  50,)  says,  exactly  answers  that  of  the  curatcret  viarfim  of  tho 
Romans  :  bnt  it  shottld  seem  that  theirs  was  an  otBce  of  rather  mora  dignity  and  autliority  than  ours  ;  not 
only  from  comiiaring  the  method  of  making  and  mending  the  Roman  ways  with  those  of  our  country  )>a- 
rishes  f  but  also  iMJcaiise  (mo  Theiinus.  who  was  the  oui:ator  of  the  Flaminiaa  way,  was  candidate  for  the 
consulship  with  Julius  CsBsar.  (Cic.  ad  Attic.  1. 1.  g>.  1.) 

tion,  and  is  justified  if  he  had  information  of  a  felonv  which  ho  had  reason  to  relv  upon.    HoUov 
r.  Mix,  3  Wend.  350 ;  Rnssel  v.  Shii  ;tor,  8  W.  and  S.  308 ;  Rohan  v,  Sawin,  5  Cush.  281 :  Bect- 
with  V.  Philby,  6  B.  and  C.  605;  Davis  v.  Russell,  5  Bing.  354. 
(24)  These  officers  are  now  chosen  annually  by  the  inhabitaute. 
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notice  to  the  owner  to  remove  them ;  who  is  liable  to  penalties  on  non-compli- 
ance. 2.  They  are  to  call  together  all  the  inhabitants  and  occupiers  of  lands, 
tenements,  and  hereditaments  within  the  parish,  six  days  in  every  year,  to  labour 
in  fetching  materials,  or  repairing  the  highways ;  all  persons  keeping  draughts, 

5 of  three  horses,  &c.)  or  occupying  lands,  being  obliged  to  send  a  team  for  every 
iraught,  and  for  every  50^  a  year  which  they  keep  or  occupy:  persons  keeping 
less  than  a  draught,  or  occupying  less  than  502.  a  year,  to  contribute  in  a  less 
proportion ;  and  all  other  persons  char^able,  between  the  ages  of  eighteen  and 
sixty-five,  to  work  or  find  a  labourer.  T^ut  they  may  compound  with  the  sur- 
veyors, at  certain  easy  rates  established  by  the  act  And  every  cartway  leading 
to  any  market-town  must  be  made  twenty  feet  wide  at  the  least,  if  the  fences 
will  permit ;  and  may  be  increased  by  two  justices,  at  the  expense  of  the  i>arish, 
to  the  breadth  of  thirty  feet  3.  The  surveyors  may  lay  out  their  own  money  in 
purchasing  materials  for  repairs,  in  erecting  guide-posts  and  making  drains,  and 
shall  be  reimbursed  by  a  rate  to  be  allowed  at  a  specisJ  sessions.  *4.  In  case  r  ^okq  i 
the  pei-sonal  labour  of  the  parish  be  not  sufficient,  the  surveyors  with  the   *■  J 

consent  of  the  quarter  sessions,  may  levy  a  rate  on  the  parish,  in  aid  of  the  per- 
sonal duty  not  exceeding,  in  any  one  year,  together  with  the  other  highway  rates, 
the  sum  of  9d.  in  the  pound ;  for  the  due  application  of  which  they  are  to 
account  upon  oath.  As  for  turnpikes,  which  are  now  pretty  generally  intro- 
duced in  aid  of  such  rates,  and  the  law  relating  to  them,  these  depend  principally 
on  the  particular  powers  granted  in  the  several  road  acts,  and  upon  some  gen- 
eral provisions  which  are  extended  to  all  turnpike  roads  in  the  kingdom,  by 
statute  13  Geo.  Ill,  c.  84,  amended  by  many  subsequent  acts,  (k) 

VL  I  proceed  therefore,  lastly,  to  consider  the  overseers  of  the  poor ;  their 
original,  appointment  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII,  subsisted  entirely  upon 
private  benevolence,  and  the  charity  of  well  disposed  Christians.  For,  though 
it  appears  by  the  mirror,  (l)  that  by  the  common  law  the  poor  were  to 
be  "  sustained  by  parsons,  rectors  of  the  church,  and  the  parishioners,  so  that 
none  of  them  die  for  default  of  sustenance ; "  and  thougn,  by  the  statutes  12 
Ric.  II,  c.  7,  and  19  Hen.  VII,  c.  12,  the  poor  are  directed  to  abide  in  the  cities 
or  towns  wherein  they  were  bom,  or  such  wherein  they  had  dwelt  for  three 
years,  (which  seemed  to  be  the  first  rudiments  of  parish  settlements,)  yet,  till  the 
statute  27  Hen.  VIII,  c.  65, 1  find  no  compulsory  method  chalked  out  for  this 
purpose ;  but  the  poor  seem  to  have  been  left  to  such  relief  as  the  humanity  of 
their  neighbours  would  afford  them.  The  monasteries  were,  in  particular,  their 
principal  resource ;  and,  among  other  bad  effects  which  attended  the  monastic 
institutions,  it  was  not  perhaps  one  of  the  least  (though  frequently  esteemed 
quite  otherwise)  that  they  supported  and  fed  a  very  numerous  and  very  idle 
poor,  whose  sustenance  depended  upon  what  was  daily  distributed  in  alms  at  the 
gates  *of  the  religious  houses.  But,  upon  the  total  dissolution  of  these  r^ognx 
the  inconvenience  of  thus  encouraging  the  poor  in  habits  of  indolence  •-  ' 
and  beggary  was  quickly  felt  throughout  the  kingdom ;  and  abundance  of  stat- 
utes were  made  in  the  reign  of  King  Henry  the  Eighth,  and  his  children,  for  pro- 
viding for  the  poor  and  impotent ;  which,  the  preambles  to  some  of  them  recite, 
had  of  late  years  greatly  increased.  These  pooi^were  principally  of  two  sorts: 
sick  and  impotent,  and  therefore  unable  to  work ;  idle  and  sturdy,  and  there- 
fore able,  but  not  willing,  to  exercise  any  honest  employment  To  provide  in 
some  measure  for  both  of  these,  in  and  about  the  metropolis,  Edward  the  Sixth 
founded  three  royal  hospitals ;  Christ's  and  St  Thomas's,  for  the  relief  of  the 
impotent  through  infancy  or  sickness ;  and  Bridewell,  for  the  punishment  and 
employment  of  the  vigourous  and  idle.  But  these  were  far  from  being  sufficient 
for  the  care  of  the  poor  throughout  the  kingdom  at  large ;  and  therefore,  after 
many  other  fruitless  experiments,  by  statute  43  Eliz.  c.  2,  overseers  of  the  poor 
were  appointed  in  every  parish. 

By  virtue  of  the  statute  last  mentioned,  these  overseers  are  to  be  nominated 

(kj  Stal.  U  Geo.  m,  e.  14»  86,  67,  83.    16  Geo.  m,  c.  89.    18  Geo.  lU,  o.  88.    (IJ  C.  1,  i  8. 
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yearly  in  Easter-week,  or  within  one  month  after,  (though  a  subsequent  nom- 
ination will  be  valid,)  (m)  by  two  justices  dwelling  near  the  parish.  They  must 
be  substantial  householders,  and  so  expressed  to  ^  in  the  appointment  of  the 
justices,  (n) 

Their  office  and  duty,  according  to  the  same  statute,  are  principally  these : 
first,  to  raise  competent  sums  for  me  necessary  relief  of  the  poor,  impotent,  old, 
blind,  and  such  other,  being  poor  and  not  able  to  work :  and  secondly,  to  provide 
work  for  such  as  are  able,  and  cannot  otherwise  get  employment :  but  this  latter 
part  of  their  duty,  which,  according  to  the  wise  regulations  of  that  salutary 
statute,  should  go  hand  in  hand  with  the  other,  is  now  most  shamefully  neelecteo. 
r  *361 1  S^^®^®^>  ^^^  these  joint  purposes,  they  are  empowered  to  *make  and 
■-  -■   levy  rates  upon  the  several  inhabitants  of  the  parish,  by  the  same  act 

of  parliament ;  which  has  been  further  explained  and  enforced  by  several  subse- 
quent statutes. 

The  two  great  objects  of  this  statute  seem  to  have  been,  1.  To  relieve  the 
impotent  poor,  and  them  only.  2.  To  find  employment  for  such  as  are  able  to 
work ;  and  this  principally,  by  providing  stocks  of  raw  materials  to  be  worked 
up  at  their  separate  homes,  instead  of  accumulating  all  the  poor  in  one  common 
workhouse ;  a  practice  which  puts  the  sober  and  duigent  upon  a  level  (in  point 
of  their  earniugs)  with  those  who  are  dissolute  and  idle ;  depresses  the  laudable 
emulation  of  domestic  industry  and  neatness,  and  destroys  all  endearing  family 
connections,  the  only  felicity  of  the  indigent.  Whereas,  if  none  were  relieved 
but  those  who  are  incapable  to  get  their  livings,  and  that  in  proportion  to  their 
incapacity ;  if  no  children  were  removed  from  their  parents,  but  such  as  are 
brought  up  in  rags  and  idleness ;  and  if  every  poor  man  and  his  family  were 
regularly  furnished  with  employment,  and  allowed  the  whole  profits  of  their 
labour; — a  spirit  of  busy  cheerfulness  would  soon  diffuse  itself  through  every 
cottage ;  work  would  become  easy  and  habitual,  when  absolutely  necessary  for 
daily  subsistence ;  and  the  peasant  would  go  through  his  task  without  a  murmur, 
if  assured  that  he  and  his  children,  when  incapable  of  work  through  infancy, 
age,  or  infirmity,  would  then,  and  then  only,  be  entitled  to  support  from  his 
opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  statute  of  Queen  Elizabeth ;  in 
which  the  only  defect  was  confining  the  management  of  the  po(Tr  to  small  paro- 
chial districts ;  which  are  frequently  incapable  of  furnishing  proper  work,  or 
providing  an  able  director.  However,  the  laborious  poor  were  then  at  liberty  to 
seek  employment  wherever  it  was  to  be  had :  none  being  obliged  to  reside  in  the 
places  of  their  settlement,  but  such  as  were  unable  or  unwilling  to  work ;  and 
r  ^ggo  1  those  places  of  settlement  being  only  such  where  they  ♦were  born  or 
I-  J   had  made  their  abode,  originally  for  three  years,  (o)  and  afterwards  (in 

the  case  of  vagabonds)  for  one  year  only,  (p) 

After  the  restoration,  a  very  different  plan  was  adopted,  which  has  rendered 
the  employment  of  the  poor  more  difficult,  by  authorizing  the  subdivisions  of 
parishes;  has  greatly  increased  their  number,  by  confining  them  all  to  their 
respective  districts ;  has  given  birth  to  the  intricacy  of  our  poor  laws,  by  multi- 
plying and  rendering  more  easy  the  methods  of  gaining  settlements ;  and,  in 
consequence,  has  created  an  infinity  of  expensive  law-suits  between  contending 
neighborhoods,  concerning  those  settlements  and  removals.  By  the  statute  13 
and  14  Car.  II,  c.  12,  a  legal  settlement  was  declared  to  be  gained  by  birth,  or  by 
inhdbitaiicy,  apprenticeship^  ox  service  for  forty  days:  within  whicn  period  all 
intruders  were  made  removable  from  any  parish  by  two  justices  of  the  peace, 
unless  they  settled  in  a  tenement  of  the  annual  value  of  10^.  The  frauds,  natu- 
rally consequent  upon  this  provision,  which  gave  a  settlement  by  so  short  a 
residence,  produced  the  statute  1  Jac.  II,  c.  17,  which  directed  notice  in  writing 
to  be  delivered  to  the  parish  officers,  before  a  settlement  could  be  gained  by  such 
residence.    Subsequent  provisions  allowed  other  circumstances  of  notoriety  to 

(m)  StnL  lin.  (fi)  <  Lord  Raym.  1894. 

(o)  Stat  19  Hen.  VII,  o.  18.    1  Edw.  VI,  c.  6.    3  Edw.  VI,  o.  16.    U  EIU.  o.  6.        (j»)  Stat.  30  Eliz.  o.  i. 
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be  eqaiYalent  to  sach  notice  given ;  and  those  circumstances  hare  firom  time  to 
time  been  altered,  enlarged  or  restrained,  wheneyer  the  experience  of  new  incon- 
veniences, arising  daily  from  new  regulations,  suggested  the  necessity  of  a  rem- 
edy. And  the  doctrine  of  certificcUes  was  invented,  by  way  of  counterpoise,  to 
restrain  a  man  and  his  family  irom  acquiring  a  new  settlement  by  any  lengtii 
of  residence  whatever,  unless  in  two  particular  excepted  cases;  which  msSies 
parishes  very  cautious  of  giving  such  certificates,  and  of  course  confines  the  poor 
at  home,  where  frequently  no  ^equate  employment  can  be  had. 

The  law  of  settlements  may  be  therefore  now  reduced  to  the  following  general 
heads;  or,  a  settlemeut  in  a  parish  may  be  acquired,  1.  By  birth;  for, 
wherever  a  child  is  first  known  *to  be,  that  is  always  prima  fads  the  r  ^ogo  i 
place  of  settlement,  until  some  other  can  be  shewn,  (q)    This  is  idso   ■-  J 

generally  the  place  of  settlement  of  a  bastard  child;  (r)  for  a  bastard  having  in 
the  eye  of  the  law  no  fieither,  cannot  be  referred  to  his  settlement  as  other  (mil* 
dren  may.  (s)  But,  in  le^timate  children,  though  the  place  of  birth  be  prima 
facie  the  settlement,  yet  it  is  not  conclusively  so ;  for  there  are,  2.  Settlements 
by  parenta^ej  being  the  settlement  of  one's  father  or  mother:  all  legitimate 
children  bemg  really  settled  in  the  parish  where  their  parents  are  settled,  until 
they  get  a  new  settlement  for  themselves,  (t)  A  new  settlement  may  be  acquired 
several  ways;  as,  3.  By  marriage.  For  a  woman  marrying  a  man  that  is  settled 
in  another  parish  changes  her  own  settlement :  the  l&w  not  permitting  the  separ- 
ation of  husband  and  wife,  (u)  But  if  the  man  has  no  settlement^  hers  is  sus- 
pended during  his  life,  if  he  remains  in  England  and  is  able  to  maintain  her; 
but  in  his  absence,  or  after  his  death,  or  during,  perhaps,  his  inability,  she  may 
be  removed  to  her  old  settlemeut.  (v)  The  other  methods  of  acquiring  settle- 
ments in  any  parish  are  all  reducible  to  this  one,  of  forty  days*  residence  therein : 
but  this  forty  days'  residence  (which  is  construed  to  be  lodging  or  lying  there) 
must  not  be  by  fraud  or  stealth,  or  in  any  clandestine  manner;  but  made 
notorious  by  one  or  other  of  the  following  concomitant  circumstances.  The 
next  method  therefore  of  gaining  a  settlement  is,  4.  By  forty  days'  residence, 
and  notice.  For  if  a  stranger  comes  into  a  parish,  and  delivers  notice  in  writing 
of  his  place  of  abode,  and  number  of  his  family,  to  one  of  the  overseers  (which 
must  l^  read  in  the  church  and  registered,)  and  resides  there  unmolested  foi 
forty  days  after  such  notice,  he  is  legally  settled  thereby,  {w)  For  the  law  pre- 
sumes that  such  a  one  at  the  time  of  notice  is  not  likely  to  become  chargeable, 
else  he  would  not  venture  to  give  it ;  or  that,  in  such  case,  the  parish  would 
take  care  to  remove  him.  But  there  are  also  other  circumstances  equivalent  to 
such  notice:  therefore,  5.  Renting  for  a  year  *a  tenement  of  the  yearly  r  ♦ogj^-i 
value  of  ten  pounds,  and  residing  forty  days  in  the  parish,  gains  a  settle-  ^  J 
ment  without  notice;  (x)  upon  the  principle  of  having  substance  enough  to  gain 
credit  for  such  a  house.  6.  Being  charged  to  and  paying  the  public  f^ixes  and 
levies  of  the  parish ;  excepting  those  for  scavengers,  highways,  (y)  and  the  duties 
on  houses  and  windows ;  (z)  and,  7.  Executing,  when  legally  appointed,  any  pub- 
lic parochial  office  for  a  whole  year  in  the  parish,  as  churchwarden,  &a,  are 
both  of  them  equivalent  to  notice,  and  gain  a  settlement,  (o)  if  coupled  with  a 
residence  of  forty  days.  8.  Being  hired  for  a  year,  when  unmarried  and  child- 
less, and  serving  a  year  in  the  same  service ;  and  9.  Being  bound  an  apprentice^ 
give  the  servant  and  apprentice  a  settlement  without  notice,  {h)  in  that  place 
wlierein  they  serve  the  last  forty  days.  This  is  meant  to  encourage  application 
to  trades,  and  going  out  to  reputable  services.  10.  Lastly,  the  having  an  estate 
of  one's  own,  and  residing  thereon  forty  days,  however  small  the  value  may  be, 
in  case  it  be  acquired  by  act  of  law,  or  oi  a  third  person,  as  by  descent,  gift, 
devise,  &c.,  is  a  sufficient  settlement :  (c)  but  if  a  man  acquire  it  by  his  own  act, 
as  by  purchase,  (in  its  popular  sense,  in  consideration  of  money  paid,)  then 


(0)  Garth.  433.    Comb.  364.    8alk.  485.    1  Lord  Ravm.  667.  (r)  Seep.  450.        («)  Salk.  427. 

(1)  Salk.  62«.    2  Lord  Raym.  1473.  (tt)  Stra.  544.  (r)  Foley.  249,  251, 252.    Burr.  SeL  C.  370. 
{»)  Stat.  13  and  14  Car.  II,  c.  12.    1  Jac.  II.  c.  17^  3  and  4  W.  and  Mar.  c.  11. 
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(a?)  Stat.  21  Geo.  II.  c.  10.    18  Goo.  Ill,  c  iSi.  (o)  Stat.  3  and  4  W.  and  M.  o.  11. 
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unless  the  consideration  advanced  lona  fide  be  30?.,  it  is  no  settlement  for  any 
longer  time  than  the  persons  shall  inhabit  thereon,  {d)  He  is  in  no  case  remov- 
able from  his  own  property ;  but  he  shall  not,  by  any  trifling  or  fraudulent  pur- 
chase of  his  own,  acquire  a  permanent  and  lasting  settlement. 

All  persons,  not  so  settled,  may  be  removed  to  their  own  parishes,  on  com- 
plaint of  the  overseers,  by  two  justices  of  the  peace,  if  they  shall  adjudge 
them  likely  to  become  chargeable  to  the  parish  into  which  they  have  intruded: 
unless  they  are  in  a  way  of  getting  a  le^al  settlement,  as  by  having  hired  a 
r  «QgK  -I  house  of  10?.  per  annum,  or  living  in  an  *annual  service ;  for  then 
^  J   they  are  not  removable,  (e)    And  in  all  other  cases,  if  the  parish  to  which 

they  belong  will  grant  them  a  certificate,  acknowledging  them  to  be  their 
parishioners,  they  cannot  be  removed  merely  because  likdy  to  become  charge- 
able, but  only  when  they  become  actually  chargeable,  if)  But  such  certificated 
person  can  gain  no  settlement  by  any  of  the  means  above  mentioned,  unless  by 
renting  a  tenement  of  10?.  per  annum,  or  by  serving  an  annual  office  in  the 
parish  being  legally  placed  therein ;  neither  can  an  apprentice  or  servant  to 
such  certificated  person  gain  a  settlement,  by  such  their  service,  {g) 

These  are  the  general  heads  of  the  laws  relating  to  the  poor,  which,  by 
the  resolutions  of  the  courts  of  justice  thereon  within  a  century  past,  are 
branched  into  a  ffreat  variety.  (25)  And  yet,  notwithstanding  the  pains  that 
have  been  taken  Aout  them,  they  still  remain  very  imperfect,  and  inadequate  to 
the  purposes  they  are  designed  for :  a  fate  that  has  gena*ally  attended  most  of 
our  statute  laws,  where  they  have  not  the  foundation  of  the  common  law  to 
build  on.  When  the  shires,  the  hundreds,  and  the  tithings  were  kept  in  the 
same  admirable  order  in  which  they  were  disposed  by  the  great  Alfred,  there 
were  no  persons  idle,  consequently  none  but  the  impotent  that  needed  relief: 
and  the  statute  of  43  Eliz.  seems  entirely  founded  on  the  same  principle.  But 
when  this  excellent  scheme  was  neglected  and  departed  from,  we  cannot  but 
observe  with  concern  what  miserable  shifts  and  lame  expedients  have  from  time 
to  time  been  adopted  in  order  to  patch  up  the  flaws  occasioned  by  this  neglect. 
There  is  not  a  more  necessary  or  more  certain  maxim  in  the  frame  and  consti- 
tution of  society,  than  that  every  individual  must  contribute  his  share  in  order 
to  the  well-being  of  the  community :  and  surely  they  must  be  veiy  deficient  in 
sound  policy,  wno  suffer  one-half  of  a  parish  to  continue  idle,  dissolute,  and 
unemployed;  and  are  at  length  amazed  to  find  that  the  industry  of  the  other 
half  is  not  able  to  maintain  the  whole. 

(d)  Stat.  9  Geo.  I,  c.  7.  («)  Salk.  473.  (/)  Stat.  8  and  9  W.  ni,  c.  90.       {g)  Stat.  18  Ann.  o.  18. 

(25)  [The  duty  of  relieving  or  removing  our  poor  formerly  devolved  on  the  overseers,  hut  hy 
Ihe  4  and  5  "Wm.  IV,  c.  76,  tne  poor  law  commissioners,  and  by  the  12  and  13  Vic.  o.  103,  the 
poor  law  board  were  empowered  to  consolidate  any  number  of  parishes  into  one  union  for  the 
relief  of  the  poor.  This  being  done,  each  parish  has  to  elect  one  or  more  guardians,  who  act  for 
the  relief  of  the  poor  in  the  union,  subject  to  the  rules  of  the  poor  law  board.  In  this  case  the  over- 
seers have  nothing  to  do  with  giving  relief,  except  in  cases  of  sudden  emergencies ;  they  have, 
however,  certain  duties  to  perform  in  relation  to  the  election  of  guardians.  They  are  bound  to 
make  and  levy  the  poor  rates,  and  have  other  duties  imposed  upon  them,  most  of  which,  how- 
ever, may  be  discharged  by  an  assistant  overseer,  a  paid  officer  whom  tiie  inhabitants  of  each 
parish  may  appoint  if  they  think  fit] 

In  the  United  States  the  care  of  the  dependent  poor  devolves  upon  the  individual  states,  and 
pnmsion  is  made  in  them  all  for  that  object  Township  and  county  officers  are  chosen  to  admin- 
h»ter  the  public  bounty,  and  asylums  are  provided  for  those  who  need  permanent  relief.  The 
reader  will  consult  the  statutes  of  his  state  for  information  concerning  the  system  of  relief  for 
the  poor  there  established. 
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CHAPTER  X. 
OF  THE  PEOPLE,  WHETHER  ALIENS,  DENIZENS  OR  NATIVES. 

Hayikg,  in  the  eight  preceding  chapters,  treated  of  persons  as  they  stand  in 
the  public  relations  of  magistrates,  I  now  proceed  to  consider  such  persons  as  fall 
under  the  denomination  of  the  people.  And  herein  all  the  inferior  and  subordi- 
nate magistrates  treated  of  in  the  last  chapter  are  included. 

The  first  and  most  obvious  division  of  the  people  is  into  aliens  and  natural- 
bom  subjects.  (1)  Natural-born  subjects  are  such  as  are  bom  within  the  domin- 
ions of  the  crown  of  England ;  that  is,  within  the  ligeance,  or,  as  it  is  generally 
called,  the  allegiance  of  the  king;  and  aliens,  such  as  are  born  out  of  it. 
Allegiance  is  the  tie,  or  ligamen,  which  1)inds  the  subject  to  the  king,  in  return 
for  that  protection  which  the  king  affords  the  subject  The  thing  itself,  or  sub- 
stantial part  of  it,  is  founded  in  reason  and  the  nature  of  government;  the 
name  and  the  form  are  derived  to  us  from  our  Gothic  ancestors.  Under  the 
feudal  system,  every  owner  of  lands  held  them  in  subjection  to  some  superior  or 
lord,  from  whom  or  whose  ancestors  the  tenant  or  vassel  had  received  them ; 
and  there  was  a  mutual  trust  or  confidence  subsisting  between  the  lord  and 
vassal^that  the  lord  should  protect  the  vassal  in  the  enjoyment  of  the  territory 
he  had  granted  him,  and,  on  the  *other  hand,  that  the  vassal  should  be  r  «q/»m  -i 
faithful  to  the  lord,  and  defend  him  against  all  his  enemies.  This  obli-  l  '  -I 
gation  on  the  part  of  the  vassal  was  called fidelitaSy  or  fealty;  and  an  oath  of 
realty  was  required^  by  the  feudal  law,  to  be  taken  by  all  tenants  to  their  land- 
loi-d,  which  is  couched  in  almost  the  same  teims  as  our  ancient  oath  of  alle- 
giance ;  (a)  except  that  in  the  usua)  oath  of  fealty  there  was  frequently  a  saving 
or  exception  of  the  faith  due  to  a  superior  lord  by  name,  under  whom  the  land- 
lord himself  was  perhaps  only  a  tenant  or  vassal.  But  when  the  acknowledg- 
ment was  made  to  the  absolute  superior  himself,  who  was  vassal  to  no  man,  it 
was  no  longer  called  the  oath  of  fealty,  but  the  oath  of  allegiance ;  and  therein 
the  tenant  swore  to  bear  faith  to  his  sovereign  lord,  in  opposition  to  all  men, 
without  any  saving  or  exception  :  **  contra  omnes  homines  fidelitatem  fecit."  {h) 
Land  held  by  this  exalted  species  of  fealty  was  called  feudum  ligium,  a  liege  fee ; 
the  vassals  homines  ligii,  or  liege  men ;  and  the  sovereign  their  domxnus  ligiuSy 
or  liege  lord.  And  when  sovereign  princes  did  homage  to  each  other,  for  lands 
held  under  their  respective  sovereignties,  a  distinction  was  always  made  between 
simple  homage,  which  was  only  an  acknowledgment  of  tenure,  (c)   and  liege 

(a)  8  Fead.  6,  6.  7.  (h)  8  Fend.  99.  (c)  7  Rep,  Calvin's  case,  7. 


(1)  [Natcual-born  enbjects  are  persons  bom  within  the  aUegiance,  pK)wer,  or  protection  of 
the  crown  of  England,  which  terms  embrace  not  only  persons  bom  within  the  dominions  of 
his  majesty,  or  of  his  homagers  and  the  children  of  snbiects  in  the  service  of  the  king  abroad, 
and  the  trig's  children,  and  the  heirs  of  the  crown,  all  of  whom  are  natural-bom  snbjects 
by  the  common  law;  but  iJso  nnder  yajrions  statutes,  all  persons,  though  bom  abroad,  wnose 
father  and  grandfather  by  the  father's  side  were  natural-bom  subjects  at  common  law,  unless 
the  father  or  paternal  grandfaUier,  through  whom  the  claim  is  made,  was  at  the  time  of  the 
birth  of  such  cnildren  liable,  in  case  of  his  retum  into  this  country,  to  the  penalties  of  treason 
or  felony,  or  was  in  the  actual  service  of  any  foreign  prince  then  at  enmity  with  the  crown  of 
England. 

Persons  bom  in  transmarine  territories  belonging  to  the  kin^  of  England,  m  an^  other  right 
than  that  of  the  English  crown,  as  for  instance,  the  Hanovenans,  and  persons  dom^  service  to 
the  king,  as  officers  of  such  transmarine  territories,  are  not  natund-bom  subjects.  See 
Yaughan,  ^6. 

A  child  bom  out  of  the  allegiance  of  the  crown  of  England  is  not  entitled  to  be  deemed  a 
natural-bom  subject,  unless  the  father  be  at  the  time  of  the  birth  of  the  child  not  a  subject 
only,  but  a  subject  by  birth.  Therefore,  children  bom  in  the  United  States  of  America,  since 
the  recognition  of  their  independence,  of  parents  bom  there  before  that  time,  and  continuing 
to  reside  there  afterwards,  are  aliens,  and  cannot  inherit  lands  here.  2  Bar.  and  Cres.  779 ;  4 
D.  and  B.  394,  S.  G. 
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homage,  which  included  the  fealty  hefore  mentioned,  and  the  services  consequent 
upon  it  Thus  wheji  our  Edward  III,  in  1329,  did  homage  to  Philip  VI,  of 
Fi*ance,  for  his  ducal  dominions  on  that  continent,  it  was  warmly  disputed  of 
what  species  the  homage  was  to  he^  whether  lieye  or  simple  homage,  ul)  But 
with  us  in  England,  it  becoming  a  settled  principle  of  tenure  that  all  lands  in 
the  kingdom  are  holden  of  the  king  as  their  sovereign  and  lord  paramount,  no 
oath  but  that  p{  fealty  could  ever  oe  taken  to  inferior  lords,  and  the  oath  of 
allegiance  w»i8'  necessarily  confined  to  the  person  of  the  kin^  alone.  By  an 
easy  analogy,  the  term  of  allegiance  was  soon  brought  to  signify  all  other 
engagements  which  are  due  from  subjects  to  their  prince,  as  well  as  tnose  duties 
which  were  simply  and  merely  territorial.  And  the  oath  of  allegiance,  as  admin- 
r  *368  1  ^^^^'^  ^^^  *upwapds  of  six  hundred  jears,  {e)  contained  a  promise  "  to 
I-  -I  be  true  and  faithful  to  the  king  and  his  heirs,  and  truth  and  faith  to  bear 
of  life  and  limb  and  terrene  honour,  ai^  not  to  know  or  hear  of  any  ill  or  dam- 
age intended  him,  without  defending  him  therefrom.**  Ui)on  which  Sir  Mat- 
thew Hale  (/^  makes  this  remark,  Uiat  it  was  short  and  plain,  not  entangled 
with  long  or  intricate  causes  or  declamtions,  and  yet  is  comprehensive  of  the 
whole  duty  from  the  subject  to  his  sovereign.  But  at  the  revolution,  the  terms 
of  this  oath  being  thought  perhaps  to  favour  too  much  the  notion  of  non- 
resistance,  the  present  form  was  introduced  by  the  convention  parliament,  which 
is  more  general  and  indeterminate  than  the  former;  the  subject  only  promising 
''  that  he  will  be  faithful  and  bear  true  allegiance  to  the  king,"  without  mention- 
ing "  his  heirs,"  or  specifying  in  the  least  wherein  that  allegiance  consists.  The 
oath  of  supremacy  is  principally  calculated  as  a  renunciation  of  the  pope's  pre- 
tended authority;  and  the  oath  of  abiuration,  introduced  in  the  reign  of  King 
William,  (g)  very  amply  supplies  the  loose  and  general  texture  of  flie  oath  of 
allerianoe;  it  recognizing  the  right  of  his  majesty,  derived  under  the  act  of 
settlement ;  enga^ng  to  support  nim  to  the  utmost  of  the  juror's  power;  prom- 
ising to  disclose  all  traitorous  conspiracies  against  him ;  and  expressly  renounc- 
ing any  claim  of  the  descendants  of  the  late  pretender,  in  as  clear  and  explicit 
terms  as  the  E^lish  language  can  furnish.  This  oath  must  be  taken  by  all  per- 
sons in  any  office,  trust,  or  employment;  and  may  be  tendered  by  two  justices 
of  the  peace  to  any  person  whom  they  shall  suspect  of  disaffection.  (//)  And  the 
oath  of  allegiance  may  be  tendei*ed  ( t )  to  all  persons  above  the  a^e  of  twelve 
years,  whether  natives,  denizens,  or  aliens,  either  in  the  court-leet  of  the  manor, 
or  in  the  sheriflTs  toum,  which  is  the  court-leet  of  the  county.  {2) 

But,  besides  these  express  engagements,  the  law  also  holds  tnat  there  is  an 
r  ^logQ  1  implied,  original,  and  virtual  allegiance,  *owing  from  every  subject  to 
L  J   his  sovereign,  antecedently  to  any  express  promise ;  and  although  the 

subject  never  swore  any  faith  or  allegiance  in  form.  For  as  the  king,  oy  the 
very  descent  of  the  crown,  is  fully  invested  with  all  the  rights,  and  bound  to  all 

r<l;  2  Cart.  401.    Mod.  Un.  Hist,  xxlli.  420. 

fej  Mirror,  e.  S,  fSS.    Flota,  8, 16.    Britton,  o.  «9.    7  Rep.  Calvin's  case.  6.  CfJ  1  Hal.  P.  C  68. 

(gj  SUt.  18  W.  in,  o.  (L         (hj  Stat.  I,  Geo.  I,  o.  13.    6  Geo.  Ill,  c.  53.         (ij  2  Inst.  121.    1  Hal.  P.O.  61. 

(2)  As  reintrds  theBe  oaths  great  changes  have  from  time  to  time  1>een  made  bv  statute, 
which  it  wiD  not  be  necesHar^  for  us  to  follow  here.  The  subject  is  now  covered  bv  statute 
*M  and  ^2  Vic.  c.  72,  under  which  no  i>erson  can  be  "  required  or  authorized  to  take  the  oaths 
of  allegiance,  supremacy  and  abjuration,  or  any  of  such  oaths,  or  any  oath  substituted  for 
such  oaths  or  any  of  them/'  except  the  persons  indicated  in  that  act,  in  the  Clerical  Subscrip- 
tion Act,  1865,"  (as  to  which  see  next  chapter)  and  the  "  Parliamentary  Oaths  Act,  1866."  The 
(^neral  purpose  of  the  statute  31  and  32  Vic.  c.  72,  as  well  as  of  other  statutes  which  preceded 
It,  was  to  relieve  Roman  Catholics  and  other  persons  having  religious  scrui)les  which  pre- 
cluded their  taking  the  oaths  formerly  required,  m>m  the  disabilities  under  which  the^  lay  in 
consequence,  and  to  enable  them  to  serve  the  state  in  positions  of  honor  and  responsibility  in 
common  with  their  fellow  subjects.  The  oath  of  allegiance  now  required  is  simply  that  the 
juror  "  will  be  faithful  and  bear  true  allegiance  to  her  majesty  Queen  Victoria,  her  heirs  and 
Buocessors  according  to  law ; "  and  the  oath  required  of  officers  generally  is,  that  they  will  woll 
and  truly  serve  her  miuesty  in  their  respective  offices ;  while  judicial  officers  are  to  add  to  tlie 
same  a  further  pledge,  tnat  they  "  will  do  right  to  all  manner  of  peoT)le  after  the  laws  and  usages 
of  this  reahn,  without  fear  or  favor,  affection  or  ill  wilL" 
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the  duties,  of  soTereignty,  before  his  coronation ;  so  the  subject  is  bound  to  his 

Erince  by  an  intrinsic  allegiance,  before  the  superinduction  of  those  outward 
onds  of  oath,  homage,  and  fealty ;  which  were  only  instituted  to  remind  the 
subject  of  this  his  previous  duty,  and  for  the  better  securing  its  performance,  (k) 
The  formal  profession,  therefore,  or  oath  of  subjection,  is  nothing  more  than  a 
declaration  in  words  of  what  was  before  implied  in  law.  Which  occasions  Sir 
Edward  Coke  very  justly  to  observe,  (/)  that  "  all  subjects  are  equally  bounden 
to  their  allegiance  as  if  they  had  taken  the  oath  ;  because  it  is  written  by  the 
finger  of  the  law  in  their  hearts,  and  the  taking  of  the  corporal  oath  is  but  an 
outward  declaration  of  the  same."  The  sanction  of  an  oath,  it  is  true,  in  case  of 
violation  of  duty,  makes  the  guilt  still  more  accumulated,  by  superadding  per- 
jury to  treason :  but  it  does  not  increase  the  civil  obligation  to  loyalty ;  it  only 
strengthens  the  social  tie  by  uniting  it  with  that  of  religion. 

Allegiance,  both  express  and  implied,  is  however  distinguished  by  the  law  into 
two  sorts  or  species,  the  one  natural,  the  other  local ;  the  former  being  also  per- 
petual, the  latter  temx)orary.  Natural  allegiance  is  such  as  is  due  from  all  men 
bom  within  the  kin^s  dominions  immediately  upon  their  birth,  (m)  For, 
immediately  upon  their  birth,  they  are  under  the  king's  protection :  at  a  time, 
too,  when  (during  their  infancy)  they  are  incapable  of  protecting  themselves. 
Natural  allegiiance  is  therefore  a  debt  of  gratitude ;  which  cannot  be  forfeited, 
cancelled,  or  altered  by  any  change  of  time,  place,  or  circumstance,  nor  by  any 
thing  but  the  united  concurrence  of  the  legislature,  (n)  An  Englishman  who 
removes  to  France,  or  to  China,  owes  the  same  allegiance  *to  the  King  r  ^^^^  -• 
of  England  there  as  at  home,  and  twenty  years  hence  as  well  as  now.   L  ^ 

For  it  is  a  principal  of  universal  law,  (o)  that  the  natural-bom  subject  of  one 
prince  cannot  by  anv  act  of  his  own,  no,  not  by  swearing  allegiance  to  another, 
put  off  or  discharge  his  natural  allegiance  to  tne  former  :  for  this  natural  alle- 
ipance  was  intrinsic,  and  primitive,  and  antecedent  to  the  other ;  and  cannot  be 
divested  without  the  concurrent  act  of  that  prince  to  whom  it  was  first  due.  (3) 
Indeed  the  natural-born  subject  of  one  prince,  to  whom  he  owes  allegiance,  may 
be  entangled  by  subjecting  himself  absolutely  to  another;  but  it  is  his  own  act 
that  brings  him  into  these  straits  and  difficulties,  of  owing  service  to  two  mas- 
ters; and  it  is  unreasonable  that,  by  such  voluntary  act  ofliis  own,  he  should  be 
able  at  pleasure  to  unloose  those  bands  by  which  he  is  connected  to  his  natural 
prince.  (4) 

(kj  1  HaL  p.  C.  61.  flJ  « Inst.  IM.  Cm)  7  Eep.  7.  fnj  « P.  Wms.  124.  (oj  1  Hal.  P.  C.  88. 

(3)  [And  this  seems  to  have  ffnided  the  courts  both  of  England  and  America,  since  the 
peace  between  these  powers,  wnich  ended  in  the  declaration  and  acknowledgment  of  the 
mdependence  of  America.  It  has  been  determined  that  the  effect  of  the  concurrent  acts  of  the 
two  governments  was  to  divest  a  natural-bom  subject  of  the  British  king,  adhering  to  the  United 
States  of  America,  of  his  right  to  inherit  land  in  England ;  and  so  in  K.  B.,  it  has  been  deter- 
mined that  the  treaty  virtually  prevented  Americans  adhering  to  the  crown  from  inheriting  lands 
in  America.  See  the  English  case,  Doe  d.  Thomas  v.  Acklam,  2  B.  and  G.  779,  which  cites  7 
Wheaton'R  R.  535.] 

(4)  [Sir  Michael  Foster  observes,  that  "the  well-known  maxim,  which  the  writers  upon  our 
law  have  adopted  and  applied  to  this  case,  nemo  potest  exuere  patHam^  comprehendeth  the 
whole'  doctrine  of  natural  allegiance."  Fost.  164.  And  this  is  exempliiied  by  a  strong  instance 
in  the  report  which  that  learned  judge  has  given  of  iBueas  Maodonald's  case.  He  was  a 
native  of  ureat  Britain,  but  had  received  his  education  from  his  early  infancy  in  France,  had 
spent  his  riper  years  In  a  profitable  employment  in  that  kingdom,  and  had  accepted  a  com- 
mission in  the  service  of  the  French  king ;  acting  under  that  commiFtsion,  he  was  taKen  in  arms 
against  the  king  of  England,  for  which  he  was  indicted  and  convicted  of  high  treason ;  but 
was  pardoned  upon  condition  of  his  leaving  the  kingdom^  and  continuing  abroad  during  his  life. 
lb.  59.] 

The  doctrine  here  stated  has  been  accepted  by  the  courts  of  America  as  a  part  of  our 
inheritance  of  the  common  law  of  England.  See  the  cases  of  Talbot  v.  Janson,  .1  Dall.  133 ; 
Isaac  Williams's  Case,  2  Oranch,  82 ;  Murray  v.  The  Charming  Betsey,  Id.  124 ;  United  States  9. 
Gillies,  1  Pet  C.  C.  159 ;  The  Santissima  Trinidad,  7  Wheat  283  ;  Shanks  v.  Dupont,  3  Pet.  242; 
Ainslie  t;.  Martin,  9  Mass.  461.  To  say  however  that  it  is  "a principle  of  universal  law,"  is  to 
occupy  disputed  ground.  Chancellor  Kent,  who  declared  and  defended  the  doctrine,  admits 
that  the  writers  on  public  law  have  generally  spoken  in  favor  of  the  right  of  a  subject  to 
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Local  allegiance  is  such  as  is  due  from  an  alien  or  stranger  bom,  for  so  long 
time  as  he  continues  within  the  king's  dominion  and  protection :  (p )  and  it 
ceases  the  instant  such  stranger  transfers  himself  ^om  this  kingdom  to 
another.  Natural  allegiance  is  therefore  perpetual,  and  local,  temporary  only ; 
and  that  for  this  reason,  evidently  founded  upon  the  nature  of  government ; 
that  allegiance  is  a  debt  due  from  the  subject,  upon  an  implied  contract  with  the 
prince,  that  so  long  as  the  one  affords  protection,  so  long  the  other  will  demean 
himself  faithfully.  As  therefore  the  prince  is  always  under  a  constant  tie  to 
protect  his  natural-born  subjects.,  at  all  times  and  in  all  countries,  for  this  reason 
their  allegiance  due  to  him  is  equally  universal  and  permanent.  But,  on  the 
other  hand,  as  the  prince  affords  his  protection  to  an  alien,  only  during  his  resi- 
dence in  this  realm,  the  allegiance  of  an  alien  is  confined,  in  point  of  time,  to  the 
duration  of  such  his  residence,  and,  in  point  of  locality,  to  the  dominions  of  the 
British  empire.  From  which  considerations  Sir  Mathew  Hale  (q)  deduces  this, 
consequence,  that  though  there  be  an  usurper  of  the  crown,  yet  it  is  treason  for 
any  subject,  while  the  usurper  is  in  full  possession  of  the  sovereignty  to 
r  ^^o^i  1  *practice  any  thing  against  his  crown  and  dignity ;  wherefore,  although 
L  J   the  true  prince  regain  the  sovereignty,  yet  such  attempts  against  the 

usurper  (unless  in  defence  or  aid  of  the  rightful  king)  have  been  afterwards  pun- 
ished with  death ;  because  of  the  breach  of  that  temporary  allegiance,  which  was 
due  to  him  as  king  de  facto.  And  upon  this  footing,  after  Edward  IV  recovered 
the  crown,  which  had  been  long  detained  from  his  house  by  the  line  of  Lancas- 
ter, treasons  committed  against  Henry  VI  were  capitally  punished,  though  Henry 
had  been  declared  an  usurper  by  parliament 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is  held  to  be  applicable 
not  only  to  the  political  capacity  of  the  king,  or  regal  oflBce,  but  to  his  natural 
person  and  blood-royal ;  and  for  the  misapplication  of  their  allegiance,  viz. :  to 
the  regal  capacity  or  crown^exclusive  of  the  person  of  the  king,  were  the  Spen- 
cers banished  in  the  reign  of  Henry  II.  (r)  And  from,  hence  arose  that  principle 
of  personal  attachment,  and  affectionate  loyalty,  which  induced  our  forefathers 
(and,  if  occasion  required,  would  doubtless  induce  their  sons)  to  hazard  all  that 
was  dear  to  them,  life,  fortune,  and  family,  in  defence  and  suppoii;  of  their  liege 
lord  and  sovereign. 

This  allegiance,  then,  both  express  and  implied,  is  the  duty  of  all  the  king's 
subjects,  under  the  distinctions  here  laid  down,  of  local  and  tiemporary,  or  uni- 
versal and  perpetual.  Their  rights  are  also  distinguishable  by  the  same 
criterions  of  time  and  locality ;  natural-born  subjects  having  a  great  variety  of 

(pj  7  Rep.  6.  (qj  1  Hal.  P.  C.  60.  (rj  1  Hal.  P.  C.  67. 

emigrate  and  abandon  his  native  country,  unless  there  is  some  positive  restraint  by  law,  or  he 
is  at  the  time  in  possession  of  a  public  trust,  or  unless  his  country  is  in  distress  or  in  war,  and 
stands  in  need  of  his  assistance.  And  he  quotes  the  declaration  of  Cicero,  that  it  was  the 
immutable  foundation  of  Roman  liberty,  that  every  man  is  master  of  his  rights  of  citizenship, 
and  may  retain  or  renounce  them  at  his  pleasure.  "Ne  quia  invitus  civitate  mutetur  ;  neve  i?» 
civitate  maneat  invitus.  Hoec  sunt  enim  fundnmenta  firmissima  nostree  libertatiSf  sUi  quemque 
juris  et  retinendi  et  dimittendi  esse  dominum."  Mr.  Lawrence,  in  his  edition  of  Wheaton's 
International  Law  has  discussed  this  subject  on  general  principles,  taking  a  view  opposed  to 
that  of  the  English  and  American  courts,  and  more  in  harmony  with  that  which  has  gener- 
£klly  prevailed  among  the  American  people  and  in  the  executive  councils.  The  claim  on  the  part 
of  Great  Britain  of  a  right  to  Kcarch  American  vessels  for  British  seamen,  which  brought  on 
the  war  of  1812,  was  based  upon  this  doctrine  of  perpetual  allegiance,  and  though  resisted  on 
other  grounds,  wae  denied  also  as  inconsistent  with  a  general  principle  of  international  law, 
which  permitted  expatriation  where  emigration  was  not  forbidden.  The  supreme  court  of  Ken- 
tucky has  declared  the  right  of  expatriation  to  be  a  practical  and  fundamental  American  doc- 
trine, and  that  where  no  statute  regulation  on  the  subject  exists,  the  citizen  may  in  good  faith 
abjure  his  country  and  his  allegiance,  and  the  assent  of  the  government  was  to  be  presumed. 
Aisberry  v,  Hawkins,  9  Bana,  178.  This  view  is  in  harmony  with  the  prevailing  American  sen- 
timent, to  which  the  government  is  at  this  time  endeavoring  to  give  effect  by  treaties  with 
European  nations.  Negotiations  were  opened  with  the  European  courts,  with  ttus  end  in  view, 
during  the  administration  of  President  Johnson,  and  at  the  present  time  there  is  every  prospect 
of  then:  being  generally  successful. 
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rights,  which  they  acquire  by  being  bom  within  the  kin^s  ligeance,  and  can 
never  forfeit  by  any  distance  of  place  or  time,  bat  only  by  their  own  misbehaviour; 
the'explanation  of  which  rights  is  the  principal  subject  of  the  two  first  books  of 
these  Commentaries.  The  same  is  also  in  some  degree  the  case  of  aliens ; 
though  their  rights  are  much  more  circumscribed,  being  acquired  only  by  resi- 
dence here,  and  lost  whenever  they  remove.  I  shall  however  here  endeavour  to 
chalk  ou  t  some  of  the  principal  lines,  whereby  ♦they  are  distinguished  from  r  ^^g^^o  i 
natives,  descending  to  farther  particulars  when  they  come  m  course.         »■      '    * 

An  alien  bom  may  purchase  lands,  or  other  estates :  but  not  for  his  own  use 
for  the  king  is  thereupon  entitled  to  them.(5)  (5)  If  an  alien  could  acquire  i 
permanent  property  in  lands,  he  must  owe  an  allegiance,  equally  permanent  with 
that  property,  to  the  king  of  Englanil,  which  would  probably  be  inconsistent 
with  that  which  he  owes  to  his  own  natural  liege  lord :  besides  that  thereby  the 
nation  might  in  time  be  subject  to  foreign  influence,  and  feel  many  other  incon- 
veniences. Wherefore  by  the  civil  law  such  contracts  were  also  made  void :  (/) 
but  the  prince  had  no  such  advantage  of  forfeiture  thereby,  as  with  us  in  Eng- 
land. AmoTLS  other  reasons  which  mi^ht  be  given  for  our  constitution,  it  seems 
to  be  intended  by  way  of  punishment  for  the  alien's  presumption,  in  attempting 
to  acquire  any  lauded  property ;  for  the  vendor  is  not  affected  by  it,  he  having 
resigned  his  right,*  and  received  an  equivalent  in  exchange.  Yet  an  alien  may 
acquire  a  properl^  in  goods,  money  and  other  personal  estate,  or  may  hire  a 
house  for  hisQabitation :  (t*)  for  personal  estate  is  of  a  transitory  and  movable 
nature ;  and  besides,  this  indulgence  to  strangers  is  necessary  for  the  advance- 
ment of  trade.(6)  Aliens  also  may  trade  as  freely  as  other  people,  only  they  are 
subject  to  certain  higher  duties  at  the  custom-house  ;(7)  ana  there  are  also  some 
obsolete  statutes  of  Hen.  VIII  prohibiting  alien  artificers  to  work  for  themselves 
in  this  kingdom ;  but  it  is  generally  held  that  they  were  virtually  repealed  by 
statute  5  Eliz.  c.  7.  Also  au  alien  may  bring  an  action  concerning  pei*sonal 
property,  and  make  a  will,  and  dispose  of  his  personal  estate :  (w)  not  as  it  is  in 
France,  where  the  king  at  the  death  of  an  alien  is  entitled  to  all  he  is  worth, 
hjthe  droit  cPaubaine  or  jus  albinatuSy  (a;)  unless  he  has  a  peculiar  exemption.(8) 
When  I  mention  these  rights  of  an  alien,  I  must  be  understood  of  alien  friends 
only,  or  such  whose  countries  are  in  peace  with  ours ;  for  alien  enemies  have  no 
♦rights,  no  privileges,  unless  by  the  king's  special  favour,  during  the  r  ^oryo  i 
time  of*war.(9)  L   ^^^J 

When  I  sajr,  that  an  alien  is  one  who  is  bom  out  of  the  king's  dominions,  or 
allegiance,  this  also  must  be  understood  with  some  restrictions.    The  common 

(f)  Co.  Litt.  «.  (0  Cod.  1.  11,  tit  86.  {u,  7  Kep.  17.  {w)  Lutw.  84. 

(X)  A  word  derlTed  from  aUld  naiua.    Spelm.  Gl.  24. 


(5)  The  lands  which  aliens  take,  by  deed  or  devise,  they  may  hold  as  against  all  persons 
except  the  sovereign.  People  v.  Conkling,  2  Hill,  67 ;  Wadsworth  v.  Wadsworth,  12  N.  Y. 
376;  Wright  t?.  Saddler,  20  id.  320;  Cross  v,  De  Yalle,  1  Wal.  1 ;  Wilbur  v.  Tobey,  16  Pick.  179. 
Whether  mquest  of  office  is  necessary,  see  book  2,  p.  249,  n.  (10). 

An  alien  has  no  inheritable  blood  through  which  title  may  be  deduced,  and  consequently 
one  cannot  take  lands  by  descent  who  must  claim  by  representation  through  an  alien.  Jaclc- 
Bon  f?.  Green,  7  Wend.  333 ;  Levy  t;.  McCartee,  6  Pet.  102.  But  one  brother  may  inherit  from 
another,  notwithstanding  the  father  is  an  alien;  the  descent  as  to  the  brothers  being  imme- 
diate.   Collingwood  v.  Pace,  Sid.  193. 

Some  of  the  American  states  have  abolished  the  disability  of  aliens  to  hold  lands,  which, 
88  to  those  states,  rest  upon  no  sound  reasons. 

(6)  By  statute  7  and  8  Vic.  c.  66,  an  alien  friend  may  hold  every  species  of  personal 
pniperty  except  chattels  real,  and  may  take  and  hold  any  lands,  houses  and  other  tenements  for 
the  purpose  of  residence  or  occupation,  or  for  the  purpose  of  any  business,  trade  or  manufac- 
ture, for  any  term  not  exceeding  twenty-one  years. 

^7^  [Repealed,  except  as  to  some  city  duties,  by  statute  24  Geo.  II,  st.  2,  c.  16.] 

(8)  [But  by  the  Code  Civile  the  droit  d^aubaine  does  not  exist  against  natives  of  countries 
wherein  such  right  is  not  enforced  against  Frenchmen.  ] 

(9)  During  t£e  late  civil  war  in  the  United  States,  it  was  held  that  the  people  within  the 
limits  occupied  by  the  insurgents,  and  controlled  by  their  military  forces,  were  to  be  regarded 
08  being,  and  as  having  the  rights  only  of,  alien  enemips,  irrespective  of  their  sympathies  as 
between  the  belMgerente,    Alexander's  Cotton,  2  Wal.  404* 
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law,  indeed,  stood  absolutely  so,  with  only  a  yery  few  exceptions ;  so  that  a  par- 
ticular act  of  parliament  became  necessary  after  the  re8toration,(y)  "for  the 
naturalization  of  children  of  his  majesty's  English  subjects,  born  in  foreign 
countries  during  the  late  troubles.*'  And  this  maxim  of  the  law  proceeded  upon 
a  general  principle,  that  every  man  owes  natui*al  allegiance  where  he  is  born, 
and  cannot  owe  two  such  alle&;iances,  or  serve  two  masters,  at  once.  Yet  the 
children  of  the  kin^s  ambassadors  bom  abroad  were  always  held  to  be  natural 
subjects  :{z)  for  as  the  father,  though  in  a  foreign  country,  owes  not  even  a  local 
allegiance  to  the  prince  to  whom  he  is  sent ;  so,  with  regard  to  the  son  also,  he 
was  held  (by  a  kind  of  postliminium)  to  be  born  under  the  king  of  England's 
allegiance,  represented  by  his  father  the  ambassador.  To  encourage  also  foreign 
commerce,  it  was  enactea  by  statute  25  Edw.  Ill,  st.  2,  that  all  children  born 
abroad,  provided  both  their  parents  were  at  the  time  of  the  birth  in  allegiance  to 
the  king,  and  the  mother  had  passed  the  seas  hj  her  husband's  consent,  mi^ht 
inherit  as  if  bom  in  England ;  and  accordingly  it  hath  been  so  adjudged  in  be- 
half of  merchants.(a)  But  by  several  more  modern  statutes  {h)  these  restrictions 
are  still  farther  taken  off;  so  that  all  children,  born  out  of  the  king's  ligeance, 
whose  fathers  (or  grandfathers  by  the  father's  side)  were  natural-born  subjects, 
are  now  deemed  to  be  natural  born  subjects  themselves  to  all  intents  and  pur- 
poses ;  unless  their  said  ancestors  were  attainted,  or  banished  beyond  sea,  for  high 
treason ;  or  were  at  the  birth  of  such  children  in  the  service  of  a  prince  at 
enmity  with  Great  Britian.(lO)  Yet  the  grandchildren  of  such  ancestors  sliall 
not  be  privileged  in  respect  of  the  alien's  duty,  except  they  be  protestants,  and 
actually  reside  within  the  realm ;  nor  shall  be  enabled  to  claim  any  estate  or 
interest,  unless  the  claim  be  made  within  five  years  after  the  same  shall  accrue. 

The  children  of  aliens,  bora  here  in  England,  are,  generally  speaking,  natural- 
r  *o74 1  born  subjects,  and  entitled  to  all  the  *privileges  of  such.(ll)  In  which 
^  J   the  constitution  of  France  differs  from  ours ;  for  there,  by  their  y^^  aJM- 

flatus,  if  a  child  be  born  of  foreign  parents,  it  is  an  alien.(c)  (12) 

A  denizen  is  an  alien  born,  but  who  has  obtained  ex  dotuitione  regis  letters 
patent  to  make  him  aii  English  subject :  a  high  and  incommunicable  branch  of 
the  royal  prerogative.(d )  A  denizen  is  in  a  kind  of  middle  state,  betAveen  an 
alien  and  natural-born  subject,  and  partakes  of  both  of  them.  He  may  take 
land  by  purchase  or  devise,  which  an  alien  may  not ;  but  cannot  take  by  inher- 
itance :(e)  for  his  parent,  through  whom  he  must  claim,  being  an  alien,  had  no 
inheritable  blood ;  and  therefore  could  convey  none  to  the  son.  And,  upon  a 
like  defect  of  hereditary  blood,  the  issue  of  a  denizen,  born  before  denization, 
cannot  inherit  to  him ;  but  his  issue  bom  after  may.(/)  A  denizen  is  not  ex- 
cused {g)  from  paying  the  alien's  duty,  and  some  other  mercantile  burthens. 
And  no  denizen  can  be  of  the  privy  council,  or  either  house  of  parliament,  or 
have  any  office  or  trust,  civil  or  military,  or  be  capable  of  any  grant  of  lands, 
&c.,  from  the  crown.(A) 

Naturalization  cannot  be  performed  but  by  act  of  parliament :  for  by  this  an 
alien  is  put  in  exactly  the  same  state  as  if  he  had  been  born  in  the  king's  lige- 

(ff)  Stat.  29  Car.  n,_c.  6._       _  («)  7^Rop^  18. {a)  Cro.  Car.  flOl.  ^Mar.  91.    Jenk.  Cent;  8. 


)  7  Ann.  c.  5.    4  Geo.  II,  o.  21,  and  13  Geo.  III.  o.  21.  («)  Jenk.  Cent.  8,  cites  Treasure  Franeoia,  312, 

Id)  7  Rep.  Calvln'8  case,  2fi.  («)  11  Rep.  67.  (/)  Co.  Litt.  8.    Vaugh.  285. 

iff)  Stat.  22  Hen.  VIU  c.  8.  {k)  Stai.  12  W.  lU,  c.  8. 


(10)  By  statute  7  and  8  Tic.  c.  66,  p.  3,  every  person  bom  abroad,  of  a  mother  who  is  a 
natural-bom  subject  of  the  United  Kingdom,  is  *'  capable  of  taking  to  him,  his  heirs,  execu* 
tors  or  administrators,  any  estate,  real  or  personal,  by  devise  or  purchase,  or  inheritance  of 
succession/' 

(11)  And  they  may  trace  title  by  inheritance  through  ancestors  bom  out  of  the  allegianoe. 
Statute  11  and  12  Wm.  Ill,  c  6,  and  25  Geo.  II,  c.  39. 

By  statute  21  and  22  Vic.  c.  20,  a  proceeding  is  allowed  to  be  had  in  the  court  for  divorce 
and  matrimonial  causes,  for  determining  the  right  of  any  person  to  be  deemed  a  natural-bom 
subject  of  the  crown ;  but  the  proceeding  will  not  affect  the  right  of  third  persons  not  cited 
or  made  parties  tiiereto. 

(12)  [*'  In  this  respect  there  is  not  any  difference  between  our  laws  and  those  of  France.  In 
each  country  birth  confers  the  right  of  natural izatii»u."    1  WoodU.  3d6.] 
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ance ;  except  only  that  he  is  incapable,  as  well  as  a  denizen,  of  being  a  member 
of  the  privy  council,  or  parliament,  holding  offices,  grants,  &c.  (t)  No  bill  for 
naturalization  can  be  received  in  either  house  of  parliament  without  such  disa- 
bling clause  in  it :  (j)  nor  without  a  clause  disabling  the  person  from  obtaining 
any  immunity  in  trade  thereby  in  any  foreign  country,  unless  he  shall  have 
resided  in  Britain  for  seven  years  next  after  the  commencement  of  the  session 
in  which  he  is  naturalized,  (k)  Neither  can  any  person  be  naturalized  or 
restored  in  blood  unless  he  hath  received  the  sacrament  of  the  Lord's  supper 
within  one  month  before  the  bringing  in  of  the  bill ;  and  unless  he  also  takes 
the  oaths  of  allegiance  and  supremacy  in  the  presence  of  the  parliament,  (l) 
But  these  provisions  have  been  usually  dispensed  with  hj  special  acts  of{m) 
parliament,  previous  to  bills  of  naturalization  of  any  foreign  princes  or  prin- 
cesses. (13) 

'''These  are  the  principal  distinctions  between  aliens,  denizens,  and   r  ^cowir  -i 
natives :  distinctions,  which  it  hath  been  frequently  endeavoured  since   *■  ■' 

the  commencement  of  this  century  to  lay  almost  totally  aside,  by  one  general 
naturalization  act  for  all  foreign  protestants.  An  attempt  which  was  once  car- 
ried into  execution  by  the  statute  7  Ann.  c.  6 ;  but  this,  after  three  years*  exper- 
ience of  it,  was  repealed  by  the  statute  10  Ann.  c.  5,  except  one  clause,  which 
was  just  now  nrentioned,  for  naturalizing  the  children  of  English  parents  born 
abroad.  However,  every  foreign  seamen,  who  in  time  of  war  serves  two  yeara 
on  board  an  English  ship,  b^  virtue  of  the  king's  proclamation,  is  ipso  facto  nat- 
uralized under  the  like  restrictions  as  in  statute  12  Wm.  Ill,  c.  2 ;  (n)  and  all  for- 
eign protestants,  and  Jews,  upon  their  residing  seven  years  in  any  of  the  Amer- 
ican colonies,  without  being  absent  above  two  months  at  a  time,  and  all  foreign 
protestants  serving  two  years  in  a  military  capacity  there,  or  being  three  years 
employed  in  the  whale  fishery,  without  afterwards  absenting  themselves  from  the 
king's  dominions  for  more  than  one  year,  and  none  of  them  falling  within  the 
incapacities  declared  by  statute  4  Geo.  II,  c.  21,  shall  be,  (upon  taking  the  oaths 
of  allegiance  and  abjuration,  or  in  some  cases,  an  affirmation  to  the  same  effect) 
naturalized  to  all  intents  and  purposes,  as  if  they  had  been  bom  in  this  king- 
dom ;  except  as  to  sitting  in  parliament  or  in  the  privy  council,  and  holding 
offices  or  grants  of  lands,  &c.,  from  the  crown  within  the  kingdoms  of  Great 
Britain  or  Ireland,  (o)  They  therefore  are  admissible  to  all  other  privileges, 
which  protestants  or  Jews  bom  in  this  kingdom  are  entitled,  to.  What  those 
privileges  are,  with  respect  to  Jews  (p)  in  particular,  was  the  subject  of  very 
high  debates  about  the  time  of  the  famous  Jew-bill;  (q)  which  enables  all  Jews 
to  prefer  bills  of  naturalization  in  parliament,  without  receiving  the  sacrament, 
as  ordained  by  statute  7  Jac.  I.  (14)  It  is  not  my  intention  to  revive  this  contro- 
versy again ;  for  the  act  lived  only  a  few  months,  and  was  then  repealed :  (r) 
therefore  peace  be  now  to  its  manes,  (15) 

ri)  Ibid,  (})  Stat.  I  Geo.  I,  o.  4.  (h)  Stat.  14  Gm.  HI,  c.  84.         (I)  8ut.7  Jao.  I.  o.  2. 

(m)  Stat.  4  Ann.  c.  1.     7  G«o.  II,  c.  8.    9  Goo.  H,  c.  24.    4  Geo.  Ill,  o.  4.  (n)  Slat.  12  Geo.  U,  o.  8. 

(o)  Stat.  12  Geo.  II,  c.  7.    20  Geo.  Ill,  o.  44.    22  Geo.  H.  c.  46.    2  Geo.  HI,  o.  25.    13  Geo.  III.  o.  25. 
(p)  A  pretty  accurate  account  of  the  Jews  till  their  banishment  in  8  Edward  I,  may  be  fotiiid  in  Pi-ynne's 
J>murrer^  and  in  MoUoy  dejure  Maritime^  b.  8,  c.  6. 
(q)  Sut  86  Geo.  II,  c.  26.  (r)  Stat.  27  Geo.  n,  o.  1. 

(13)  [And  now  an  alien  is  enabled,  on  complying  with  the  proviBions  of  the  recent  statnte  7 
and  8  Vic.  c.  66,  to  obtain  from  a  principal  Recreta^  of  Btate  a  certificate  of  naturalization,  con- 
ferring npon  him  edl  the  rights  and  capacities  of  a  natural-bom  British  subject,  except  the 
capacity  of  beinff  a  member  of  the  privy  council,  or  of  either  house  of  parliament,  and  such  rights 
and  capacities,  if  any,  as  may  be  specially  excepted  in  the  certificate.  By  the  same  statute  it  is 
moreover  enacted  that  any  woman  married  or  who  shall  be  married  to  a  natural-bom  subject  or 
person  natoralised,  shall  be  deemed  and  taken  to  be  herself  naturalized,  and  shall  have  all  the 
rights  and  privOeges  of  a  natural-bom  subject.] 

(14)  Jews  were  excluded  from  holding  civil  offices,  not  by  any  direct  enactment,  but  solely  by 
the  form  of  the  asseveration  appended  to  the  abjuration  oath,  and  the  declaration  required  oy  9 
Goo.  rv,  c  17,  which  was  to  be  made  *'  upon  the  trae  faith  of  a  Christian."  By  statute  8  and  9 
Vic.  c.  5'^  this  declaration  was  dlspen.sed  with  in  the  ca.se  of  corporate  offices,  and  under  statute 
23  and  24  Ylc.  c  63,  Jews  are  now  admitted  to  the  house  of  commons. 

^15)  By  the  constitution  of  the  United  States,  congress  is  empowered  "to  establish  an 
nniform  rule   of  naturalization."     Art  1,  $  8.     The   requirement  of  unifonnity   necessarily 

237 


Digitized  by 


Google 


876  Of  the  CLERaT.  [Book  I. 


CHAPTER  XL 

OF  THE  CLERGY. 

The  people,  whether  aliens,  denizens,  or  natural-bom  subjects,  are  divisible 
into  two  kinds;  the  clergy  and  laity :  the  clergy,  comprehending  all  persons  in 
holy  orders,  and  in  ecclesiastical  offices,  will  be  the  subject  of  the  following 
chapter.  (1) 

excludes  leffislation  by  the  states  on  the  same  subject  It  is  competent  for  congress,  howeyer, 
when  they  have  established  an  uniform  rule,  to  give  to  the  state  courts  jurisdiction  under  it. 
State  V.  Penney,  6  Eng.  621. 

The  following  are  the  provisions  of  congressional  legislation  now  in  force : 

Thflt  any  alien,  being  a  free  white  person,  may  be  admitted  to  become  a  citizen  of  the  United 
States,  or  any  of  them,  on  the  following  conditions,  and  not  otherwise : 

First.  That  he  shall  have  declared  on  oath  or  affirmation,  before  the  supreme,  superior,  district 
or  circuit  court  of  some  one  of  the  states,  or  of  the  territorial  districts  of  the  United  States,  or  a 
circuit  or  district  court  of  the  United  States,  or  a  clerk  of  any  such  court,  two  years  at  least 
before  his  admission,  that  it  was  bona  fide  his  intention  to  become  a  citizen  of  the  United  States, 
and  to  renounce  forever  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state  or 
sovereignty  whatever,  and  particularly  the  prince,  potentate,  state  or  sovereignty  whereof  such 
alien  mav  at  the  time  be  a  citizen  or  subject. 

Second.  That  he  shall  at  the  time  of  his  application  to  be  admitted  declare  on  oath  or  affirma- 
tion, before  some  one  of  the  courts  aforesaid,  that  he  will  support  the  constitution  of  the  United 
States,  and  that  he  doth  absolutely  and  entirely  renounce  and  abiui^  all  allegiance  and  fidelity 
to  every  foreign  prince,  potentate,  state  or  sovereignty  whereof  he  was  before  a  citizen  or 
Bu^ect 

Third.  He  must  satisfy  the  court  by  evidence  that  he  has  resided  within  the  United  States  five 
vears  at  least,  and  withiii  the  state  or  territory  where  the  court  is  held  one  year  at  least,  and  dur- 
mg  that  time  behaved  as  a  man  of  good  moral  character,  attached  to  the  principles  of  the  consti- 
tution of  the  United  States,  and  well  disposed  to  the  good  order  and  happmess  of  the  same. 

Fourth.  He  shall  at  the  time  renounce  any  hereditary  title  or  order  or  nobility,  if  any  such  he 
may  have  or  belong  to. 

Any  alien,  being  a  free  white  person  and  a  minor  under  the  age  of  twenty-one  years,  who  shall 
have  resided  in  the  United  States  three  years  next  preceding  his  arriving  at  the  a^e  of  twenty- 
one  years,  and  who  shall  continue  to  reside  therein  to  the  time  of  making  application,  may,  eSt&r 
becoming  twenty-one,  and  after  having  resided  five  years  within  the  United  States,  including  the 
three  years  of  minority,  be  admitted  a  citizen  without  the  preliminary  declaration  hereinbefore 
mentioned. 

Any  alien  of  the  age  of  twenty-one  years  and  upwards,  who  enlisted  or  shall  enlist  in  the  armies 
of  the  United  States,  either  the  regular  or  volunteer  forces,  and  has  been  or  shall  be  honorably 
discharged  therefrom,  may-  be  admitted  to  become  a  citizen  without  any  previous  declaration,  and 
on  proof  of  one  year's  residence  within  the  United  States. 

The  children  of  parents  duly  naturalized,  being  under  the  age  of  twenty-one  at  the  time  of  such 
naturalization,  shall,  if  dwelling  within  the  United  States,  be  considered  as  citizens. 

If  an  alien  who  shall  have  declared  his  intentions  shall  die  before  he  is  actually  naturalized,  hiB 
widow  and  children  shall  be  considered  as  citizens  on  taking  the  oaths  prescribea  by  law. 

No  alien  who  shall  be  a  citizen,  denizen  or  subject  of  any  country,  state  or  sovereign  with  whom 
the  United  States  shall  be  at  war  at  the  time  of  his  application,  shall  be  then  admitted  to  be  a 
citizen  of  the  United  States. 

The  statutes  establishing  the  foregoing  regulations,  and  also  special  regulations  for  classes 
of  aliens  resident  within  the  country  prior  to  the  ISth  day  of  June  181*2,  will  be  found  as  follows: 
Act  of  April  14,  1802,  2  Statutes  at  Large,  315;  act  of  March  26,  1804,  2  id.  292 ;  act  of  March  3, 
1813,  2  id.  811 ;  act  of  March  22,  1816,  3  id.  259;  act  of  26  May,  1824,  4  id.  69 ;  act  of  24  May, 
1828,  id.  310;  act  of  26  June,  1848,  9  id.  240;  act  of  July  17,  1882,  id.  1861-2,  Little  <fe  Brown's 
ed.  597. 

If  an  alien  is  naturalized,  he  thereby  acquires  all  the  rights  of  a  natural  bom  citizen,  including 
the  right  to  take  real  property  by  descent  Ainslie  v.  Martin,  9  Mass.  454.  A  married  woman 
may  be  naturalized  without  the  concurrence  (»f  her  husband.  Priest  t?.  Cummings,  16  Wend.  617. 
The  residence  and  good  moral  character  of  the  applicant  cannot  be  proved  by  affidavits  taken  out 
of  court ;  the  witnesses  must  be  present  for  examination.  Anonymous,  7  Hill,  137.  The 
naturalization  of  a  father  ipso  facto,  makes  his  son,  then  residing  in  Uie  United  States  and  a  minor, 
a  citizen.    State  v.  Penney,  5  Eng.  621. 

Distinctions  of  color,  so  far  as  they  are  made  important  by  the  statutes  above  referred  to, 
are  perhaps  inconsistent  with  the  &fteenth  amenament  to  the  constitution  of  the  United 
States,  and  are  abolished  by  act  of  Congress  of  July  14,  1870. 

(1)  Most  of  what  is  said  m  this  chapter  is  entirely  inapplicable  m  the  United  States,  where  nc 
established  church  exists. 
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This  Tenerable  body  of  men,  being  separate  and  set  apart  ttom  the  rest  of  the 
people,  in  order  to  attend  the  more  closely  to  the  serrioe  of  Almfghty  God,  have 
thereupon  large  priyil^es  allowed  them  by  oar  mnnicipal  laws :  and  had  form- 
erly much  greater,  which  were  abridged  at  the  time  of  the  reformation  on 
account  of  the  ill  use  which  the  popish  clergy  had  endeayoured  to  make  of  them. 
For,  the  laws  having  exempted  them  from  almost  every  personal  duty,  they 
attempted  a  total  exemption  from  every  secular  tie.  But  it  is  observed  by  Sir 
Edward  Coke,  (a)  that,  as  the  overflowing  of  waters  doth  many  times  make  the 
river  to  lose  its  proper  channel,  so  in  times  past  ecclesiastical  persons,  seeking 
to  extend  their  liberties  beyond  their  true  bounds,  either  lost  or  enjoyed  not 
those  which  of  right  belonged  to  them.  The  personal  exemptions  do"  indeed 
for  the  most  part  continue.  A  clergyman  cannot  be  compelled  to  serve  on  a  jury, 
nor  to  appear  at  a  court-leet  or  view  of  frank-pledge;^  which  almost  every  other 

{a J  2  Inaft.  4. 


The  oonatitatioiii  of  the  IJiiited  States  expressly  prohibits  congress  passing  anj  law  respect- 
ing an  establishment  of  religion,  or  prohibiting  the  nee  exercise  thereof.  1st  amendment.  The 
several  state  constitutions  also  contain  provisions  on  the  same  subject,  some  of  which  are  still 
more  comprehensive^  but  the  general  purpose  of  all  is  the  same.  Complete  separation  of  church 
and  state,  and  complete  freedom  in  religious  worship  and  in  the  expression  of  religious  belief, 
are  the  rule  throughout  the  states.  In  none  of  them  can  preferences  of  one  reli^ous  sect  over 
another  be  established  by  law,  nor  compulsory  support,  by  taxation  or  otherwise,  of  reli^ousi 
worship,  or  attendance  thereon,  be  required,  or  restraints  upon  the  free  exercise  of  religion 
acoordmg  to  the  dictates  of  the  conscience  be  imposed.  Nevertheless,  the  common  law  of  the 
land  recognises  the  fact  that  the  prevailing  religion  is  Christian,  and  it  will  not  suffer  one  with 
impunity  to  shock  the  moral  sense  by  utterances  which  a  Christian  community  would  regard 
as  profane  or  blasphemous.  Updesraph  v.  Commonwealth,  11  S.  and  R.  394 ;  People  v.  Kug- 
gles,  8  Johns.  293;  State  v.  Chandler,  2  Hair.  555;  Commonwealth  v.  Eneeland,  20  Pick.  234. 
Nor  is  the  recognition  of  religion  and  of  a  superintending  providence  by  the  appointment  of 
chaplains  for  the  army  and  navy  and  for  legislative  bodies  and  the  like,  opposed  to  the  constitu- 
taonal  provisions  referred  to,  though  the  spirit  of  those  provisions  would  require  impartiality  as 
between  religious  denominations  in  making  such  appointments.  Nor  are  laws  for  the  compul- 
sory observance  of  the  Christian  Sabbath  unconstitutional.  Commonwealth  v.  Wolf,  3  S.  and 
K.  50 ;  Commonwealth  v.  Lisher,  17  id.  160 ;  Shover  v.  State,  5  Eng.  559 ;  Cincinnati  v.  Rice,  15 
Ohio,  225 ;  State  v.  Ambs,  20  Mo.  214 ;  yogles«mg  v.  State,  9  Ind.  112 ;  Frolicksteiu  v.  Mayor  of 
MobUe,  40  Ala.  725. 

The  religious  societies  which  exist  throughout  the  states  are  ^uite  different  in  their  organi- 
ization  from  those  which  exist  in  England,  and  still  more  different  in  the  relations  thej 
sustain  to  the  state.  They  are  for  the  most  part  formed  under  general  laws,  which  permit 
the  voluntary  incorporation  of  societies  of  attendants  upon  religious  worship,  under  such 
regulations  as  they  shall  see  fit  to  establish  for  themselves,  and  with  power  to  hold  real  anu 
personal  property  for  the  purposes  of  their  organization,  but  for  no  other  purpose.  Trustees 
of  Quaker  Society  r.  Dickinson,  1  Dev.  189.  Chancellor  Walworth  described  such  a  society 
as  consisting  of  "a  voluntary  association  of  individuals  or  families,  united  for  the  purpose 
of  having  a  common  place  of  worship,  and  to  provide  a  proper  teacher  to  instruct  Uiem  in 
religious  doctrines  ana  duties,  and  to  administej-  the  ordinances  of  baptism,  <fec.  Although  a 
church  or  body  of  professing  Christians  is  almost  uniformly  connected  with  such  a  society  or 
congregation,  the  members  of  the  church  have  no  other  or  greater  rights  than  any  other 
members  of  the  society  who  statedly  attend  with  them  for  the  purposes  of  divine  worship. 
Over  tiie  churdii,  as  such,  the  legal  or  temporal  tribunals  of  the  state  do  not  profess  to  have 
any  jurisdiction  whatever,  except  so  far  as  is  necessary  to  protect  the  civil  rights  of  others, 
and  to  preserve  the  public  peace.  All  questions  relating  to  the  faith  and  practice  of  the 
dinrch  and  its  members  belong  to  the  church  Judicatories,  to  which  they  have  voluntarily 
subjected  themselves.  But,  as  a  general  principle,  those  ecclesiastical  judicatories  cannot 
interfere  with  the  temporal  concerns  of  the  congregations,  or  society,  with  which  the  church 
or  the  members  thereof  are  connected."  Baptist  Cnurch  t;.  Witherell,  3  Paige,  301.  Such  a 
society,  when  duly  incorporated,  is  not  an  ecclesiastical,  but  a  private  civil  corporation,  the 
members  of  the  society  being  the  corporators,  and  the  trustees  the  managing  officers,  with 
such  powers  as  the  statute  confers,  and  the  ordinary  discretionary  powers  of  officers  in  civil 
corporations.  Robertson  v.  Bullions,  11  N.  Y.  243.  The  church  connected  with  the  societv, 
if  any  there  be,  is  not  recognized  in  the  law ;  the  corporators  in  the  society  are  not  necessarily 
members  thereof,  and  the  society  may  change  its  government,  faith,  form  of  worship,  disci- 
pline and  ecclesiastical  relations  at  will,  subject  only  to  the  restraints  imposed  by  their 
articles  of  association  and  to  the  general  laws  of  the  state.  Robertson  v.  Bullions,  11  N.  Y. 
243;  Parish  of  Bellport  v.  Tooker,  29  Barb.  256;  same  case,  21  N.  Y.  267;  Burrel  v.  Associated 
Reform  Church,  44  Barb.  282.  The  articles  of  association  will  determine  who  shall  vote 
where  the  state  law  does  not  proscribe  qualifications :    State  v.  Crowell,  4  Halst.  390 ;  and  the 
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r  *377 1  P®™^^  ^^  obliged  to  do :  (b)  but  if  a  layman  is  *8iimmoned  on  a  jury, 
^  ^  and  before  the  trial  takes  orders,  he  shall  notwithstanding  appear  and 
be  sworn,  (c)  Neither  can  he  be  chosen  to  any  temporal  office;  as  baififir,  reeve, 
constable,  or  the  like :  in  regard  of  his  own  continual  attendance  on  the  sacred 
function.(e^ )  During  his  attendance  on  divine  service  he  is  privileged  from 
arrests  in  civil  suit8.(«)  In  cases  also  of  felony,  a  clerk  in  orders  shall  have 
the  benefit  of  his  clergy,  without  being  branded  in  the  hand;  and  may  likewise 
have  it  more  than  once,  (2)  in  both  which  particulars  he  is  distinguished  from  a 
layman.  (/)  But  as  they  have  their  privileges,  so  also  they  have  their  disabili- 
ties, on  account  of  their  spiritual  avocations.  Clergymen,  we  have  seen,  (a)  are 
incapable  of  sitting  in  the  house  of  commons ;  and,  by  statute  21  Hen.  VIII,  c. 
13,  are  not,  in  general,  allowed  to  take  any  lands  or  tenements  to  farm,  upon 
pain  of  101  per  month,  and  total  avoidance  of  the  lease;  (3)  nor  upon  like  pain 
to  keep  any  tanhouse  or  brewhouse ;  nor  shall  engage  in  any  manner  of  trade, 
nor  sell  any  merchandize,  under  forfeiture  of  the  treble  value:  which  prohibi- 
tion is  consonant  to  the  canon  law. 

In  the  frame  and  constitution  of  ecclesiastical  polity  there  are  divers  ranks 
and  degrees ;  which  I  shall  consider  in  their  respective  order,  merely  as  they  are 
taken  notice  of  by  the  secular  laws  of  England :  without  intermeddling  with 
the  canons  and  constitutions,  by  which  the  clergy  have  bound  themselvea  And 
under  each  division  I  shall  consider,  1.  The  method  of  their  appointment.  2. 
Their  rights  and  duties:  and  3.  The  manner  wherein  theii*  character  or  office 
may  cease. 

L  An  archbishop  or  bishop  is  elected  by  the  chapter  of  his  cathedral  church, 
by  virtue  of  a  license  from  the  crown.  Election  was,  in  very  early  times,  the 
usual  mode  of  elevation  to  the  episcopal  chair  throughout  all  Christendom ;  and 
this  was  promiscuously  performed  by  the  laity  as  well  as  the  clergy:  (h)  till  at 
f  ^Q~Q  -I  length  becominff  tumultuous,  the  *emperors  and  other  sovereigns  oT  the 
^  ■'  respective  kingdoms  of  Europe  took  the  appointment,  in  some  degree, 
into  their  own  hands,  by  reserving  to  themselves  the  right  of  confirming  these 
elections,  and  of  granting  investiture  of  the  temporalties,  which  now  began 
almost  universally  to  be  annexed  to  this  spiritual  dignity ;  without  which  con- 
firmation and  investiture,  the  elected  bishop  could  neither  be  consecrated  nor 

(5)  F.  N.  B.  100.    t  Inst  4.  (c^  4  Leon.  190. 

(rf)  Finch.  L.  88.  (e)  Stat.  80  Eclw.  Ill,  c.  5.    1  Ric.  It,  c.  16. 

(/)  S  Inst.  037 :  stat.  4  Hhn.  VII,  c.  13,  ami  1  Edw.  VI,  c.  12.  {g)  Page  175. 

(*)  Per  CienmMpapulmni,    Palm.  S5.    2  HoU.  &ep.  102.    M.  Paris,  A.  D.  10U5. 

tociety  may  establish  snoh  rales  as  they  may  think  proper  for  preserving  order  when  met  for 
pablic  worship,  and  use  the  necessary  force  to  remove  a  person  who  is  disturbing  the  society  by 
willful  violation  of  these  rales.  McLain  v.  Matlock,  7  Ind.  525.  If  there  should  be  a  disrap- 
tion  of  the  society,  the  title  to  the  corporate  propertv  will  remain  with  that  part  of  it  which  is 
acting  in  harmony  with  its  own  law ;  seceders  will  be  entitled  to  no  part  of  it.  McGinnis  v. 
Watson,  41  Penn.  St  9 ;  M.  E.  Church  of  Cincinnati  v.  Wood.  5  Ohio,  283 ;  Keyser  v.  Stansifer, 
6  Ohio,  363 ;  Ferraria  v.  Vasconcelles,  23  111.  456.  And  this  will  be  true,  notwithstanding  a 
change  in  doctrine  on  the  part  of  the  controlling  majority.  Eeyser  v,  Stansifer,  6  Ohio, 
36.3.  The  courts  of  the  state  do  not  interfere  with  the  wmtrol  of  these  corporations,  or  with  the 
administration  of  church  rales  or  discipline,  unless  civil  rights  become  involved,  and  then  only 
for  the  nrotcction  of  such  rights.  Hendrickson  v,  Decow,  Sax.  Oh.  577;  Baptist  Church  t;. 
Withereu,  3  Paige,  301.  But  it  is  very  common  to  provide  by  statute  that  the  real  estate  of 
sach  corporations  shall  only  be  sold  by  the  trustees,  alter  obtaining  a  license  from  some  designa- 
ted court  of  record. 

It  is  not  necessary  that  churches  should  be  incorporated  in  order  to  become  the  beneficiaries 
of  gifts  to  charitable  uses ;  as  to  which  see  Hill  on  Trustees,  99  and  note ;  Adams'  Equity,  65 
and  note ;  Story  Eq.  Juris.  $  1137,  et  seq. ;  Tiffany  and  BuUard  on  Trusts,  232. 

(2)  Benefit  of  clergy  was  abolished  in  England  by  statutes  7  and  8  Geo.  IV,  c  28,  and  in  Ire- 
land by  statute  9  Geo.  lY,  o.  54,  and  the  learning  on  this  subject  has  ceased  to  be  of  practical 
importance.  Besides  what  our  commentator  has  on  the  subject  in  book  4,  o.  28,  the  curious 
reculer  will  perase  with  interest.  Hale,  P.  0.  o.  45 ;  Barrington's  Observations  on  the  statutes ; 
Hobart's  Rep.  288;  State  Trials,  vol.  12,  p.  631,  note ;  vol.  13,  p.  1015 ;  vol.  20,  p,  650,  note. 

(3)  The  law  on  this  subject  has  reoentiv  been  consolidated  and  amended  bv  statutes  1  and  2 
Tic.  c.  106;  2  and  3  Yio.  c.  49 ;  and  3  and  4  Yic.  c.  86.  See  Hale  v.  Hale,  4  Beav.  369;  Hall  v, 
Franklin,  3  K.  and  W.  269;  Lewis  v.  Bright,  4  El.  and  Bl.  917. 
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receiTe  any  secular  profits.  This  right  was  acknowledged  in  the  Emperor  Char- 
lemagne, A.  D.  773,  by  Pope  Hadrian  I,  and  the  council  of  Lateran,  (i)  and 
universally  exercised  by  other  Christian  princes :  but  the  policy  of  the  court  of 
Rome  at  the  same  time  began  by  degrees  to  exclude  the  laity  from  any  share  in 
these  elections,  and  to  confine  them  wholly  to  the  clergy,  which  at  length  was 
completely  effected ;  the  mere  form  of  election  appearing  to  the  people  to  be  a 
thing  of  little  consequence,  while  the  crown  was  in  possession  of  an  absolute 
negative,  which  was  almost  equivalent  to  a  direct  right  of  nomination.  Hence 
the  ri^ht  of  appointing  to  bishopricks  is  said  to  have  been  in  the  crown  of  Eng- 
land (k)  (as  well  as  other  kingdoms  of  Europe)  even  in  the  Saxon  times ;  be- 
cause tne  rights  of  confirmation  and  investiture  were  in  effect,  though  not  in 
form,  a  right  of  complete  donation,  (l)  But  when,  by  length  of  time,  the  cus- 
tom of  making  elections  by  the  clergy  only  was  fully  established,  the  popes  began 
to  except  to  tne  usual  method  of  granting  these  investitures,  whiph  was  per 
annulum  et  baculum,  by  the  prince's  delivering  to  the  prelate  a  ring,  and  pastoral 
staff  or  crosier;  pretending  that  this  was  an  encroachment  on  the  church's 
authority,  and  an  attempt  by  these  symbols  to  confer  a  spiritual  jurisdiction :  and 
Pope  Gregory  VII,  towards  the  close  of  the  eleventh  century,  published  a  bull 
of  excommunication  against  all  princes  who  should  dare  to  confer  investitures, 
and  all  prelates  who  should  venture  to  receive  them,  (m)  This  was  a  bold  step 
towards  effecting  the  plan  then  adopted  by  *the  Eoman  see,  of  rendering  r  ^g^n  -i 
the  clergy  entirely  independent  of  the  civil  authority :  and  long  and    *-  -* 

eag.T  were  the  contests  occasioned  by  this  papal  claim.  But  at  length,  when  the 
Emj)eror  Henry  V  agreed  to  remove  all  suspicion  of  encroachment  on  the  spirit- 
ual character,  by  conferring  investitures  for  the  future  o^r  sceptruin  and  not  per 
annulum  et  baculum ;  and  when  the  kings  of  England  and  France  consented 
also  to  alter  the  form  in  their  kingdoms,  and  receive  only  homage  from  the 
bishops  for  their  temporalties,  instead  of  investing  them  by  the  ring  and  cro- 
sier ;  the  court  of  Home  found  it  prudent  to  suspend  for  a  while  its  other 
pretensions,  (n) 

This  concession  w^as  obtained  from  King  Henrv  the  First  in  England,  by 
means  of  that  obstinate  and  arrogant  prelate,  Archbishop  Anselm :  (o)  but  King 
John,  about  a  century  aftewards,  in  order  to  obtain  the  protection  of  the  pope 
against  his  discontented  barons,  was  also  prevailed  upon  to  give  up  by  a  char- 
ter, to  all  the  monasteries  and  cathedrals  in  the  kingdom,  the  free  right  of 
electing  their  prelates,  whether  abbots  or  bishops:  reserving  only  to  the  crown 
the  custody  of  the  temporalties  during  the  vacancy ;  the  form  of  granting  a 
license  to  elect,  ^which  is  the  original  of  our  con^e  d'esUrCy)  on  refusal  whereof 
the  electors  mignt  proceed  without  it ;  and  the  right  of  approbation  afterwards, 
which  was  not  to  be  denied  without  a  reasonable  and  lawful  cause,  (p)  This 
grant  was  expressly  reco^ized  and  confirmed  in  King  John's  magna  carta  {q) 
and  was  again  established  by  statute  25  Edw.  Ill,  st.  6,  §  3. 

But  by  statute  25  Hen.  VlII,  c.  20,  the  ancient  right  of  nomination  was,  in 
effect,  restored  to  the  crown ;  (4)  it  being  enacted,  that  at  every  future  avoid- 
ance of  a  bishoprick,  the  king  may  send  the  dean  and  chapter  his  usual  license 
to  proceed  to  election ;  which  is  always  to  be  accompanied  with  a  letter  missive 
from  the  king,  containing  the  name  of  the  person  whom  he  would  have  them 
elect :  and,  if  the  dean  and  chapter  delay  their  election  above  twelve  days,  the 

(ij  Deeret.  1  ditt.  6S.  e.  82.  Ck)  Palm.  28. 

fO  "  XuUa  eUcHo  pralatorum  (aunt  verba  Inatdphi)  er(4  mere  libera  et  eanonica  i  sed  omnes  dignUaies  tarn 
mi$coporum.  quam  abbaCumj  per  annulum  et  oac^um  regie  curia  pro  tua  complacentia  coi\perwat.'*  Penes 
Uericos  et  taonadto»/ktit  electio,  sed  tectum  aregepostulabant.    Selnen,  Jinn.  Ang.  L.  1,  i  Si). 

(m)  Deeret.    2  caus.  16.  qu.  7.  e.  12  and  13.  Cn)  Mo*!.  Un.  Hist.  x.xv.  3(i3.  xxix.  115. 

(o)  M.  I'iirU,  A.  D.  1107.       (p)  M.  Paris,  A.  D.  12U.    1  Bym.  Foed.  198.       (q)  Cap.  1,  EdU.  Oxon.  1760. 

(4)  [This  statute  was  repealed  by  1  Edw.  YI,  o.  2,  but  reVived  by  1  and  2  P.  and  M.  o.  8, 
tnd  1  Eliz.  c.  1.    See  12  Rep.  7 ;  Co.  Litt.  134,  a.  n.  5 ;  26  and  27  Vic.  c.  125.] 

But  the  bishopries  of  the  new  foundation,  that  is  to  say,  Gloucester  and  Bristol,  (now  united) 
Peterborough,  Oxford,  Qiester,  Ripon  and  Manchester,  have  been  and  still  are  donative. 
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r  ♦QQQ-j  *nomination  shall  devolve  to  the  king,  who  may  by  letters  patent  ap- 
*■  -*  point  such  person  as  he  pleases.  This  election  or  nomination,  if  it  be 
of  a  bishop,  must  be  signified  by  the  king's  letters  patent  to  the  archbishop  of 
the  province;  if  it  be  of  an  archbishop,  to  the  other  archbishop  and  two  bishops, 
or  to  four  bishops ;  requiring  them  to  confinn,  invest,  and  consecrate  the  person 
so  elected:  which  they  are  bound  to  perform  immediately,  without  any  applica- 
tion to  the  see  of  Eome.  After  which  the  bishop  elect  shall  sue  to  the  king  for 
his  temporaltie^  shall  make  oath  to  the  king  and  none  other,  and  shall  take 
restitution  of  his  secular  possessions  out  of  the  king's  hands  only.  And  if  such 
dean  and  chapter  do  not  elect  in  the  manner  by  this  act  appointed,  or  if  such 
archbishop  or  bishop  do  refuse  to  confirm,  invest,  and  consecrate  such  bishop 
elect,  they  shall  incur  all  the  penalties  of  a  prcBmunire.  (6) 

An  archbishop  is  the  chief  of  the  clergy  in  a  whole  province;  (6)  and  has  the 
inspection  of  the  bishops  of  that  province,  as  well  as  of  the  inferior  clergy,  and 
may  deprive  them  on  notorious  cause,  (r)  The  archbishop  has  also  his  own  dio- 
cese, wherein  he  exercises  episcopal  jurisdiction ;  as  in  his  province  he  exercises 
archiepiscopal.  As  archbishop  he,  upon  receipt  of  the  kin^s  writ,  calls  the  bish- 
ops and  clergy  of  his  province  to  meet  in  convocation:  but,  without  the  king's 
writ,  he  cannot  assemble  them,  (s)  To  him  all  appeals  are  made  from  inferior 
jurisdictions  within  his  province;  and,  as  an  appeal  lies  from  the  bishops  in 
person  to  him  in  person,  so  it  also  lies  from  the  consistory  courts  of  each  dio- 
cese to  his  archiepiscopal  court.  During  the  vacancy  of  any  see  in  his  province, 
he  is  guardian  of  the  spiritualities  thereof,  as  the  king  is  of  the  temporalties ; 
and  he  executes  all  ecclesiastical  jurisdiction  therein.  If  an  archiepiscopal  see 
be  vacant,  the  dean  and  chapter  are  the  spiritual  guardians,  ever  since  the  office 
of  prior  of  Canterbury  was  abolished  at  tne  reformation,  (t)  The  archbishop  is 
entitled  to  present  by  lapse  to  all  the  ecclesiastical  livings  in  the  disposal  of  nis 
r  ^oQi  -I  *diocesan  bishops,  if  not  filled  within  six  months.  And  the  archbishop 
L  -'   has  a  customary  prerogative,  when  a  bishop  is  consecrated  by  him,  to 

name  a  clerk  or  chaplain  of  his  own  to  be  provided  for  by  such  suffragan  bishop ; 
in  lieu  of  which  it  is  now  usual  for  the  bishop  to  make  over  by  deed  to  the 
archbishop,  his  executors  and  assigns,  the  next  presentation  of  such  dignity  or 
benefice  in  the  bishop's  disposal  within  that  see,  as  the  archbishop  himself  shall 
choose ;  which  is  therefore  called  his  option :  (u)  which  options  are  only  binding 
on  the  bishop  himself  who  grants  them,  and  not  on  his  successor.  (7)  The  pre- 
rogative itself  seems  to  be  derived  from  the  legatine  power  formerly  annexed  by 
the  popes  to  the  metropolitan  of  Canterbury,  (w)  And  we  may  add,  that  the 
papal  claim  itself  (like  most  others  of  that  encroaching  see)  was  probably  set  up 
in  imitation  of  the  imperial  prerogative  called  primes  or  j)rimari<B  preces ; 
whereby  the  emperor  exercises,  and  hath  immemorially  exercised,  (x)  a  right  of 
naming  to  the  first  prebend  that  becomes  vacant  after  his  accession  in  every 
church  of  the  empire,  (y)    A  right  that  was  also  exercised  by  the  crown  of  Eng- 

r)  Lord  Ra\in.  641.  («)  4  Inst.  323,828. 

it)  2  Roll.  \br.  22.  {u)  Cowell's  Intcrp.  tit.  opMbn.  (w)  Sherlock  of  Options,  1. 

(c)  Goldast  ConitU.    Imper,  torn.  8,  page  m.  (y)  Dafiresne  V.  806.    Mod.  Univ.  Hist.  xzix.  6. 

(5)  [In  Reg.  v.  Archbishop  of  Canterbury,  11  Q.  B.  483,  the  question  whether,  nnder  the 
above  statute,  it  is  imperative  on  the  metropolitan  to  confirm  the  bishoj)  designate  without 
taking  notice  of  objections  put  forward  thereto,  was  discussed  on  an  application  for  a  mandamus, 
but  the  court  being  equally  divided,  ho  order  was  made.] 

(6)  [The  archbishop  of  Canterburv  hath  the  precedency  of  all  the  clergy ;  next  to  him  the 
archbishop  of  York ;  next  to  him  the  bishop  of  London  ;  next  to  him  the  bishop  of  Durham ; 
next  to  him  the  bishop  of  Winchester;  and  then  all  the  other  bishops  of  both  provinces  after  the 
seniority  of  their  consecration ;  but  if  any  of  them  be  a  privy  councillor  he  takes  place  after 
the  bishop  of  Durham.    Stat  31  Hen.  VIII,  c.  10:  Ck).  Litt.  94.] 

(7)  [Options  seem  however  to  have  been  abolisned,  perhaps  undesignedly,  by  statutes  3  and 
4  Vic.  c.  113,  8.  42,  which  enacts  tnat  "  it  shall  not  be  lawful  for  any  spiritual  person  to  soil  or 
astdgnany  patronage  or  presentation  belonging  to  him  by  virtue  of  any  digmty  or  spiiitual 
office  held  by  him,  and  that  every  such  sale  or  assignment  shall  be  null  m^  void  to  all  intents 
and  purpose."] 
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land  in  the  leign  of  Edvatni  I :  i  ;^  and  wt:oh  probably  gare  lise  to  the  iv^Tal 
Gorodies  which  were  mrciionrU  in  a  f.^rmer  chap:cr.«  il  It  is  Mkewis^e  the  prlxi- 
lege,  by  custom,  of  the  arch:»ish--p  of  Ca;::rrl»ury,  lo  cn>wn  the  k:!ip?  aiid  ^ae^^ns 
of  thiskingdom.  And  he ha:h ailfo, by  ihe statute  ;io  Hen.  VIII. c.  tJl.  tht'  |v»wer 
of  granting  dispensskiivns  in  any  caise*  not  CK-Ktrary  to  the  holy  scrlptuiv*  and 
the  law  of  GvJ,  where  the  p-'j^e  n^ed  f^»rmerly  to  grant  them :  which  is  the 
foundation  of  his  grantinj  speii^ial  licenses,  to  marry  a;  any  p'aoe  v>r  time,  to  hv»ld 
two  liTings.^^S)  and  the  like ;  and  on  this  also  is  fouiid-.^i'  the  ri^ht  he  cxervises 
of  conferring  degrees^i  t*  i  in  prejudice  of  the  two  universities.! :  \ 

*The  power  and  authority  of  a  bishop,  besides  the  administration  of  r  ^^^^  -i 
certain  holy  ordinances  p^fculiar  to  that  ^cred  onier,  consist  prinoi|^l]y  ^  '^  '^  J 
in  inspecting  the  manners  of  the  pec«pie  and  clergy,  and  punishing  ihem  in  order 
to  reformation,  by  eeck-siastical  censures.(l«M  To  this  puqn^he  has  several 
courts  under  him,  and  may  visit  at  pleasure  every  part  of  his  divve^e.  His 
chancellor  is  appointed  to  h<.tld  his  O'urts  for  him,  and  to  assist  him  in  matters 
of  ecclesiastical  law :  ( 1 1 )  who.  as  wtrll  as  all  other  ecclesiastical  odicers.  if  lay  or 
married,  must  be  a  d«.»ctur  of  the  civil  law,  so  created  in  s<.»me  univer^iiy.^;-^  It 
is  also  the  business  of  a  bishop  to  institute,  and  to  direct  induction,  to  all  eccle- 
siastical liyings  in  his  diocese. 

Archbishopricks  and  bisiiupricks  may  become  void  by  death,  deprivation  for 
any  very  gross  and  notonous  crime,  and  also  by  resignation.  All  resignations 
must  be  made  to  some  superior.^f/)  Therefore  a  bishop  must  resign  to  his 
metropolitan ;  but  the  archbishop  can  resign  to  none  but  the  kins:  himself 

IL  A  dean  and  chapter  are  the  council  of  the  bishop,  to  assist  him  with  their 
advice  in  affairs  of  religion,  and  also  in  the  temporal  c^nicems  of  his  sce.^<»^ 
When  the  rest  of  the  clergy  were  settled  in  the  several  parishes  of  each  divxvse, 
as  hath  formerly  (/)  been  mentioned,  these  were  reserved  for  the  celebration  of 
divine  service  in  tfie  bishop's  own  cathedral ;  and  the  chief  of  them,  who  pre- 
sided over  the  rest,  obtained  the  name  of  dfca9ius  or  dean,  being  prx>bably  at 
first  appointed  to  superintend  ten  canons  or  prebendaries. 

All  ancient  deans  are  elected  by  the  chapter,  by  cnnfje  </'  e.^Jire  from  the  king, 
and  letters  missive  of  recommendation  ;  in  the 'same  manner  as  bishops:  (T^) 
but  in  those  chapters,  that  were  founded  by  Henry  VIII  out  of  the  swils  of  the 
dissolved  monasteries,the  deanery  is  donativeuind  the  installation*merely  r  ^^^  -i 
by  the  king's  letters  paten t(^)  The  chapter,  consisting  of  canons  or  »-  '^  ^  ; 
prebendaries,  are  sometimes  appointed  by  the  king,  sometimes  by  the  bishop^ 
and  sometimes  elected  by  each  other. 

The  dean  and  chapter  are,  as  was  before  observed,  the  nominal  electors  of  a 
bishop.  The  bishop  is  their  ordinary  and  immediate  superior ;  and  has,  gen- 
erally speaking,  the  power  of  visiting  them,  and  correcting  their  excesses  and 
enormities.    They  had  also  a  cheek  on  the  bishop  at  common  law ;  for  till  the 

(«>  Hex.  rfc..  Bahttem,  SeHhaUt  EpiMcopo  KaH  quod^Roberto  de  Jcard  pensionem  mam,  <funm  ad  prftm 
rt^  prameto  Roberto  eoncetmi^  de  cattro  tolvat  i  et  de  proriwm  eeclesia  ractUura  de  ct^hitione  pnfdicH 
^fucopL  quam  ^se  Bobertue  aceqrtaverit.reapiciat.    Brev.  11  VAw.  L    3  Prvn.  Ii04.    (a)  Ch.  viii,  |»«|iv  i54 

(6)  See  the  bUhop  of  Chester's  case.    Oxon,  1721.  (c)  Slat.  S7.  Hen.  VlII,  c.  17. 

(<i)  Gibs.  God.  tiS2.  (e)  3  Bep.  75.  Co.  Lit.  103, 90O.  (/)  Page  11^.  114.  {g)  Gibs.  Cod.  179. 

(8)  [Now  regalated  by  statute  1  and  2  Vic.  c.  106,  ss.  5-7.] 

(9)  [But  althoneh  the  archbishop  can  confer  all  the  de*rrees  which  are  taken  in  the  univor- 
rities,  yet  the  graduates  of  the  two  universities,  by  various  acts  of  parliftuient  and  other  rt^jni- 
lations,  are  entitled  to  many  privileges  which  are  not  extended  t(»  what  is  called  a  Lambeth 
deojee ;  aa,  for  instance,  those  degrees  which  are  a  qualification  for  a  dispensation  to  hold  two 
livings  are  confined  by  21  Hen.  VIII,  c.  13,  s.  23,  to  the  two  universities.] 

(10)  For  proceedings  by  the  bishop  in  the  case  of  clergvmen  charged  with  offioncos  against 
the  laws  ecclesiasticaL  or  oonceming  whom  there  may  exist  scandal  or  evil  report,  see  3  and  4 
Vie.  c.  86. 

(11)  [Besides  his  chancellor,  the  bishop  has  his  archdeacon,  dean  and  chanter,  and  vicar 
general  to  assist  hluL  Every  bishop  may  retain  four  chaplains.  21  Hon.  VII  I,  c.  13,  s.  16 ;  8 
Bli2.  c.  1.] 

(12)  [The  ancient  deaneries  are  now,  however,  bv  statutes  3  and  4  Vic.  o.  113,  s.  24,  in  tho 
direct  patronage  of  the  queen,  who  appoints  thereto  by  letters  patent] 
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Btatnte  32  Hen.  YIII,  a  28,  his  grant  or  lease  would  not  haTe  bonnd  his  sncoefi- 
sors,  unless  confirmed  by  the  dean  and  chapteriA^ 

Deaneries  and  prebends  may  become  void,  lixe  a  bishoprick,  by  death,  by 
deprivation,  or  by  resignation  to  either  the  king  or  the  bi8hop.(i)  Also  I  may 
here  mention,  once  for  all,  that  if  a  dean,  prebendary,  or  other  spiritual  person 
be  made  a  bishop,  all  the  preferments  of  which  he  was  before  possessed  are  void ; 
and  the  king  may  present  to  them  in  right  of  his  prerogative  royal  But  they 
are  not  void  by  the  election,  but  only  by  the  consecration.(y) 

III.  An  archdeacon  hath  an  ecclesiastical  jurisdiction,  immediately  subor- 
dinate to  the  bishop,  througbout  the  whole  of  his  diocese,  or  in  some  particular 
part  of  it  (13)  He  is  usually  appointed  by  the  bishop  himself;  and  hath  a 
kind  of  episcopal  authority,  oriffinally  derived  from  the  bishop,  but  now  inde- 
pendent and  distinct  from  his.(A:)  He  therefore  visits  the  clergy ;  and  has  his 
separate  court  for  punishment  of  offenders  by  spiritual  censures,  and  for  hearing 
all  other  causes  of  ecclesiastical  cognizance. 

IV.  The  rural  deans  are  very  ancient  officers  of  the  church,(Z)  but  almost 
^own  out  of  use ;  though  their  deaneries  still  subsist  as  an  ecclesiastical  divis- 
ion of  the  dipcese,  or  archdeaconry.  They  seem  to  have  been  deputies  of  the 
r  *QQA  "I  *bishop,  planted  all  round  his  diocese,  the  better  to  inspect  the  conduct 
«-  .  ^^  ^^®  parochial  clergy,  to  inq[uire  into  and  report  dilapidations,  and  to 
examine  the  candidates  for  confirmation ;  and  armed,  in  minuter  matters,  with 
an  inferior  degree  of  judicial  and  coercive  authority.(m)  ^14) 

V.  The  next,  and  indeed  the  most  numerous,  order  or  men  in  the  system  of 
ecclesastical  polity,  are  the  parsons  and  vicars  of  churches :  in  treating  of  whom 
I  shall  first  mark  out  the  distinction  between  them ;  shall  next  observe  the 
method  by  which  one  may  become  a  parson  or  vicar ;  shall  then  briefly  touch 
upon  their  rights  and  duties ;  and  shall,  lastly,  shew  how  one  may  cease  to  bo 
either. 

A  parson,  persona  eeclesim,  is  one  that  hath  full  possession  of  all  the  rights  of 
a  parochial  church.    He  is  called  parson,  joer^ona,  because  by  his  person  the 
church,  which  is  an  invisible  body,  is  represented ;  and  he  is  in  himself  a  body 
corporate,  in  order  to  protect  and  defend  the  rights  of  the  church,  which  he  per- 
sonates, by  a  perpetual  succe8sion.(n)     He  is  sometimes  called  the  rector,  or 
\  governor,  of  the  church  :  but  the  appellation  of  parson,  however  it  may  be 
I  depreciated  by  familiar,  clownish,  and  indiscriminate  use,  is  the  most  legal,  most 
.  beneficial,  and  most  honorable  title  that  a  parish  priest  can  enjoy ;  because 
'  such  a  one.  Sir  Edward  Coke  observes,  and  he  only  is  said  vicem  seu  personam 
eccksim  gerere.    A  parson  has,  during  his  life,  the  freehold  in  himself  oi  the  par- 
sonage house,  the  glebe,  the  tithes,  and  other  dues.    But  these  are  sometimes 
appropriated  ;  that  is  to  say,  the  benefice  is  perpetually  annexed  to  some  spirit- 
ual corporation,  either  sole  or  aggregate,  being  the  patron  of  the  living ;  which 
the  law  esteems  equally  capable  of  providing  for  the  service  of  the  chnrch,  as 
any  single  private  clergyman.    This  contrivance  seems  to  have  sprung  6*om  the 
policy  of  the  monastic  orders,  who  have  never  been  deficient  in  subtle  inven- 
tions for  the  increase  of  their  own  power  and  emoluments.    At  the  first:  estab- 
lishment of  parochial  clergy,  the  tithes  of  the  parish  were  distributed  in  a 

(A)  Co.  Lit.  108.  (0  Flowd.  498. 

U)  Bro.  Abr.  t.vreaeniation,  3,  61.    Cro.  EUz.  542,  790.    3  Boll.  Abr.  862.    4  Mod.  200.    Salk.  1S7. 
(h)  I  Bom.  EccL  Law,  68,  09.  {t)  Kenuet,  Par.  Antiq.  638.  (m)  Gibs.  Cud.  972,  IfiSO. 

(fi)  Co.  Liu.  300. 

(13)  It  an  archdeaconry  be  in  the  gift  of  a  layman,  the  patron  presents  to  the  bishoi^.  who 
institutes  in  like  manner  as  to  another  benefice,  and  then  the  dean  and  chapter  induct  him ; 
that  is,  after  some  ceremonies,  place  him  in  a  stall  in  the  cathedral  ohnroh  to  which  he  belongs, 
whereby  he  is  said  to  have  a  place  in  the  choir.    Wats.  c.  15. 

An  archdeacon  is  a  ministerial  officer,  and  cannot  refuse  to  swear  a  churchwarden  elected 
by  the  parish.    Lord  Ray.  138.] 

(11)  [But  this  office,  decanua  rwalis,  is  wholly  extinguished,  if  it  ever  had  separate  exist- 
ence :  and  now  the  archdeacon,  and  chancellor  of  the  diocese,  execute  the  authority  formerly 
attached  to  it] 
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fonrfold  division:  one,  for  the  use  of  the  bishop;  another,  for  maintaining 
♦the  fabric  of  the  church ;  a  third,  for  the  poor ;  and  the  fourUi,  to  pro-  r  ^ogg  -i 
yide  for  the  incumbent  When  the  sees  of  the  bishops  became  other-  ^  -' 
wise  amply  endowed,  they  were  prohibited  from  demanding  their  nsnal  share  of 
these  tithes,  and  the  division  was  into  three  parts  only.  And  hence  it  was  in- 
ferred by  the  monasteries,  that  a  small  part  was  sufiScient  for  the  officiatins^  priest ; 
and  that  the  remainder  might  well  be  applied  to  the  use  of  their  own  fraterni- 
ties, (the  endowment  of  which  was  construed  to  be  a  work  of  the  most  exalted 
l)iety,)  subject  to  the  burthen  of  repairing  the  church  and  providing  for  its  con- 
stant supply.  And  therefore  they  beggea  and  bought,  for  masses  and  obits,  and 
sometimes  even  for  money,  all  the  advowsons  within  their  reach,  and  then  appro- 
priated the  benefices  to  the  use  of  their  own  corporation.  But,  in  order  to 
complete  such  appropriation  efTectually  the  king's  license,  and  consent  of  the 
bishop,  must  first  oe  obtained:  because  both  the  Mng  and  the  bishop  may  somo 
time  or  other  have  an  interest,  by  lapse,  in  the  presentation  to  the* benefice; 
which  can  never  happen  if  it  be  appropriated  to  the  use  of  a  corporation,  which 
never  dies :  and  also  because  the  law  reposes  a  confidence  in  them,  that  they 
will  not  consent  to  any  thing  that  shall  be  to  the  prejudice  of  the  church.  The 
consent  of  the  patron  also  is  necessarily  implied,  because,  as  was  before  observed, 
the  appropriation  can  be  originally  made  to  none,  but  to  such  spiritual  coroo- 
ration  as  is  also  the  patron  of  the  church ;  the  whole  being  indeed  nothing  else, 
but  an  allowance  for  the  patrons  to  retain  the  tithes  and  glebe  in  their  own 
hands,  without  presenting  any  clerk,  they  themselves  undertaking  to  provide 
for  the  service  of  the  church,  (o)  When  the  appropriation  is  thus  made,  the 
appropriators  and  their  successors  are  perpetual  parsons  of  the  church ;  and 
must  sue  and  be  sued,  in  all  matters  concerning  the  rights  of  the  church,  by  the 
name  of  parson8.(t7) 

This  appropriation  may  be  severed,  and  the  church  become  disappropriate, 
two  ways :  as,  first,  if  the  patron  or  appropriator  presents  a  clerk,  who  is  insti- 
tuted and  inducted  ♦to  the  parsonage ;  for  the  incumbent  so  instituted  r  ^ogg  -i 
and  inducted  is  to  all  intents  and  purposes  complete  parson ;  and  the  ^  -' 
appropriation,  being  once  severed,  can  never  he  re-united  again,  unless  by  a 
repetition  of  the  same  solemnities,  (a)  And,  when  the  clerk,  so  presented,  is 
distinct  from  the  vicar,  the  rectory  thus  vested  in  him  becomes  what  is  called  a 
sinecure;  because  he  hath  no  cure  of  souls,  having  a  vicar  under  him  to  whom 
that  cure  is  committed,  (r)  Also,  if  the  corporation  which  has  the  appropria- 
tion is  dissolved,  the  parsonage  bcNComes  disappropriate  at  common  law;  because 
the  perpetuity  of  person  is  gone,  which  is  necessary  to  support  the  appropriation. 

In  this  manner,  and  subject  to  these  conditions,  may  appropriations  be  made 
at  this  day:  and  thus  were  most,  if  not  all,  of  the  appropnations  at  present 
existing  originally  made;  being  annexed  to  bishopricks,  prebends,  religous 
houses,  nay  even  to  nunneries,  and  certain  military  orders,  all  of  which  were 
spiritual  corporations.  At  the  dissolution  of  monasteries  by  statutes  27  Hen. 
VlII,  c.  28,  and  31  Hen.  VIII,  c.  13,  the  appropriations  of  the  several  parson- 
ages, which  belonged  to  those  respective  relirious  houses,  (amounting  to  more 
than  one  third  of  all  the  parishes  in  England)  (s)  would  have  been  by  the  rules 
of  the  common  law  disappropriated,  had  not  a  clause  in  those  statutes  inter- 
vened, to  give  them  to  the  king  in  as  ample  a  manner  as  the  abbots,  &c.,  formerly 
held  the  same,  at  the  time  of  their  dissolution.  This,  though  perhaps  scarcelj 
defensible,  was  not  without  example ;  for  the  same  was  done  in  former  reigns, 
when  the  alien  priories,  that  is,  such  as  were  filled  by  foreigners  only,  were  dis- 
solved and  given  to  the  crown,  (t)  And  from  these  two  roots  have  sprung  all  the 
lay  appropriations  or  secular  parsonages,  which  we  now  see  in  the  kingdom ; 
they  having  been  afterwards  granted  out  from  time  to  time  by  the  crown.  («) 

(o)  Plowd.  490-500.  (p)  Hob.  307.  (9)  Co.  Litt.  46.       . 

(r)  Sinecures  might  also  bo  created  by  other  means.    2  Bnm's  Eccl.  Law,  847. 
(#>  selrl.  Review  of  TIth.  c.  9  ;  Spelm.  Apolosy.  W.  {t)  «  Inst.  684. 

(tt)  Sir  H.  Spelman  (of  tithes,  o.  29,)  says,  weae  are  now  called  improprteaoiis,  as  belnff  ImprqfMrZif  Is 
toe  lands  of  laymen. 
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r  #QQ^  1  ♦These  appropriating  corporations,  or  religious  houses,  were  wont  to 
^  -*   depute  one  of  their  own  body  to  perform  divine  service,  and  administer 

the  sacraments,  in  those  parishes  of  which  the  society  was  thus  the  parson. 
This  officiating  minister  was  in  reality  no  more  than  a  curate,  deputy,  or  vice- 
gerent of  the  appropriator,  and  therefore  called  vicarius^  or  vicar.  His  stipend 
was  at  the  discretion  of  the  appropriator,  who  was  however  bound  of  common 
right  to  find  somebody,  qui  illi  de  temporalibus,  episcopo  de  spirittuilibus,  debeat 
respondere,  {w)  But  this  was  done  in  so  scandalous  a  manner,  and  the  parishes 
suffered  so  much  by  the  neglect  of  the  appropriators,  that  the  legislature  was 
fol-ced  to  interpose :  and  accordingly  it  is  enacted  by  statute  15  Ric.  II,  c  6,  that 
in  all  appropriations  of  churches,  the  diocesan  bishop  shall  ordain,  in  propor- 
tion to  the  value  of  the  church,  a  competent  sum  .to  be  distributed  among 
the  poor  parishioners  anually:  and  that  the  vicarage  shall  be  sufficiently 
endowed.  It  seems  the  parishes  were  frequently  sufferers,  not  only  by  the  want 
of  divine  service,  but  also  by  withholding  those  alms,  for  which,  among  -other 
purposes,  the  payment  of  tithes  was  originally  imposed :  and  therefore  in  this 
act  a  pension  is  directed  to  be  distributed  amonff  the  poor  parochians,  as  well 
as  a  sufficient  stipend  to  the  vicar.  But  he,  oeing  liable  to  be  removed  at 
the  pleasure  of  the  appropriator,  was  not  likely  to  insist  too  rigidly  on  the 
legal  sufficiency  of  the  stipend:  and  therefore,  by  statute,  4  Hen.  iV,  c.  12, 
it  is  ordained,  that  the  vicar  shall  be  a  secular  person,  not  a  member  of  any 
reliffious  house;  that  he  shall  be  vicar  perpetual,  not  removable  at  the  caprice 
of  tne  monastery  ;  and  that  he  shall  be  canonically  instituted  and  inducted, 
and  be  sufficiently  endowed,  at  the  discretion  of  the  ordinary,  for  these  three 
express  purposes;  to  do  divine  service,  to  inform  the  people,  and  to  keep 
hospitality.  The  endowments  in  consequence  of  these  statutes  have  usually 
been  by  a  portion  of  the  glebe,  or  land,  belonging  to  the  parsonage,  and  a  par- 
ticular share  of  the  tithes,  which  the  appropriators  found  it  most  troublesome  to 
r  usQOQ  -I  collect,  and  which  are  *therefore  generally  called  privy  or  small  tithes : 
^  ■'    the  greater,  or  predial,  tithes  being  still  reserved  to  their  own  use.    But 

one  and  the  same  rule  was  not  observed  in  the  endowment  of  all  vicarages. 
Hence  some  are  more  liberally,  and  some  more  scantily,  endowed ;  and  hence  the 
tithes  of  manj  things,  as  wood  in  particular,  are  in  some  parishes  rectorial,  and 
in  some  vicarial  tithes. 

The  distinction  therefore  of  a  parson  and  vicar  is  this :  the  parson  has  for 
the  most  part  the  whole  right  to  all  the  ecclesiastical  dues  in  his  parish :  but  a 
vicar  has  generally  an  appropriator  over  him,  entitled  to  the  best  part  of  the 
profits,  to  whom  lie  is  in  effect  perpetual  curate,  with  a  standing  salary.  (15) 
Though  in  some  places  the  vicarage  has  Jjeen  considerably  augmented  by  a  large 
share  of  the  great  tithes;  which  augmentations  were  greatly  assisted  by  tlio 
statute  29  Oar.  II,  a  8,  enacted  in  favour  of  poor  vicars  and  curates,  which  ren- 
dered such  temporary  augmentations,  when  made  by  the  appropriators,  per- 
petual. (16) 

The  method  of  becoming  a  parson  or  vicar  is  much  the  same.  To  both  there 
are  four  requisites  necessary ;  holy  orders,  presentation,  institution,  and  induc- 
tion. The  method  of  conferring  the  holy  orders  of  deacon  and  priest,  according 
to  the  liturgy  and  canons,  {x)  is  foreign  to  the  purpose  of  these  Commentaries ; 
any  farther  than  as  they  are  necessary  requisites  to  make  a  complete  parson  or 
vicar.  By  common  law,  a  deacon  of  any  age  might  be  instituted  and  inducted 
to  a  parsonage  or  vicarage ;  but  it  was  ordained  by  statute  13  Eliz.  a  12,  that  no 

(u>)  Sold.  Tlth.  0.  11,  1.  («)  See  2  Bam.Eccl.  Law,  108. 

(15)  The  law  upon  the  robject  of  this  and  the  preceding  parapraph  has  been  greatly  changed 
by  a  series  of  statutes  which  are  collected  in  Cripp's  Law  of  Church  and  Clergy,  4th  ed.  vuL 
3,  c.  1. 

(16)  A  radical  change  in  the  law  of  tithes  was  introduced  by  statutes  6  and  7  William  IT,  c. 
71,  the  pui-pose  of  which  was  to  commute  this  vexatious  and  irritating  burden  into  a  rent  charge, 
adjustea  tj  the  average  price  )f  com.  The  commutation,  if  not  made  voluntarily,  might  l>e 
compulsorv,  under  the  direction  of  titlie  commissioners. 
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person  under  twenty-three  years  of  age,  and  in  deacon's  orders,  should  be  pre- 
sented to  any  benefice  with  cure ;  and  if  he  were  not  ordained  priest  within  one 
year  after  his  induction,  he  should  be  ipso  facio  deprived ;  and  now,  by  statute 
13  and  14  Car.  II,  c.  4,  no  person  is  capable  to  be  admitted  to  any  benefice,  unless 
he  hath  been  first  ordained  a  priest;  (17)  and  then  he  is,  in  the  language  of  the 
law,  a  clerk  in  orders.  But  if  he  obtains  orders,  or  a  license  *to  preach,  r  ^ogg  -i 
by  money  or  corrupt  practices,  (which  seems  to  be  the  true,  though  not   *-  J 

the  common,  notion  of  simony,)  the  person  giving  such  orders  forfeits  (y)  40L 
and  the  person  receiving  101.,  and  is  incapable  of  any  ecclesiastical  preferment 
for  seven  years  afterwaras. 

Any  clerk  may  be  presented  {z)  to  a  parsonage  or  vicara^ ;  that  is,  the  patron 
to  whom  the  advowson  of  the  church  oelongs,  may  offer  his  clerk  to  the  bishop 
of  the  diocese  to  be  instituted.  Of  advowsons,  or  the  right  of  presentation,  be- 
ing a  species  of  private  property,  we  shall  find  a  more  convenient  place  to  treat 
in  the  second  part  of  these  Commentaries.  But  when  a  clerk  is  presented,  the 
bishop  may  refuse  him  upon  many  accounts.  As,  1.  If  the  patron  is  excom- 
municated, and  remains  in  contempt  forty  days,  (a)  Or,  2.  If  the  clerk  be  unfit: 
{b)  which  unfitness  is  of  several  kinds.  First,  with  regard  to  his  person ;  as  if 
])e  be  a  bastard,  an  outlaw,  an  excommunicate,  an  alien,  under  age,  or  the  like,  (c) 
Next,  with  regard  to  his  faith  or  morals ;  as  for  any  particular  heresy,  or  vice 
that  is  malum  in  se  ;  but  if  the  bishop  alleges  only  in  generals,  as  that  he  is 
schisf/iatictis  inveteratus,  or  objects  a  fault  that  is  malum  prohibitum  merely,  as 
haunting  taverns,  playing  at  unlawful  games,  or^the  like ;  it  is  not  good  cause 
of  refusal,  {d)  Or,  lastly,  the  clerk  may  be  unfit  to  discharge  the  pastoral  office 
for  want  of  learning.  In  any  of  which  cases  the  bishop  may  refuse  the  clerk. 
In  case  the  refusal  is  for  heresy,  schism,  inability  of  learning,  or  other  matter  of 
ecclesiastical  cognizance,  there  the  bishop  must  give  notice  to  the  patron  of  such 
his  cause  of  refusal,  who,  being  usually  a  layman,  is  not  supposed  to  have  knowl- 
edge of  it,  else  he  cannot  present  by  hipse;  but,  if  the  cause  be  temporal,  there 
he  is  not  bound  to  give  notice,  (e) 

*If  an  action  at  law  be  brought  by  the  patron  against  the  bishop  for  r  ^qq^  -i 
refusing  his  clerk,  the  bishop  must  assign  the  cause.    If  the  cause  be  of  L  1 

a  temporal  nature,  and  the  fact  admitted,  (as,  for  instance,  outlawry,)  the  judges 
of  the  king's  courts  must  determine  its  validity,  or,  whether  it  be  sufficient  cause 
of  refusal ;  but,  if  the  fact  be  denied,  it  must  be  determined  by  a  jurjr.  If  the 
cause  be  of  a  spiritual  nature,  (as  heresy,  particularly  alleged,)  the  fact,  if  denied, 
shall  also  be  determined  by  a  jurj ;  and,  if  the  fact  be  admitted  or  found,  the 
court,  upon  consultation  and  advice  of  learned  divines,  shall  decide  its  sufficien- 
cy. (/)  If  the  cause  be  want  of  learning,  the  bishop  need  not  specify  in  what 
points  the  clerk  is  deficient^  but  only  allege  that  he  is  deficient:  (a)  for  the  stat- 
ute 9  Edw.  II,  St.  1,  c.  13,  is  express,  that  the  examination  of  the  fitness  of  a 
person  presented  to  a  benefice  belongs  to  the  ecclesiastical  judge.  But,  because  it 
would  be  nugatory  in  this  case  to  demand  the  reaison  of  refusal  from  the  ordi- 
naiy,  if  the  patron  were  bound  to  abide  by  his  determination,  who  has  already 
pronounced  his  clerk  unfit:  therefore,  if  the  bishop  returns  the  clerk  to  tie 
minus  suffidena  in  literatura,  the  court  shall  write  to  the  metropolitan  to  re-ex- 
amine him,  and  certify  his  qualifications;  which  certificate  of  tne  archbishop  is 
fiual.  (A) 

If  the  bishop  hath  no  objections,  but  admits  the  patron's  presentation,  the 
clerk  so  admitted  is  next  to  be  instituted  by  him,  which  is  a  kind  of  investiture 

(y)   Stat.  31  Ellz.  e.  G. 

[X)  A  layman  may  also  bo  presented  ;  bat  he  must  take  priest's  orders  before  his  admission.  1  Bum  108. 

{a^  2  Roll.  Abr.  355.  (A)  Glanv.  L.  18.  c. !». 

(CI  2  Koll.  Abr.  356.    2  Inst.  63!l     Stat.  8  aic.  U,  c.  3.    7  Ric.  H,  c.  12.  (d)  5  Rep.  68. 

(«)  2  liitfU  833.  (/)  2  Inst  632.  (g)  5  Bcp.  58.    8  Ley.  313.  (A)  2  Inst.  682. 

(17)  [By  canon  34,  no  one  shall  be  admitted  to  the  order  of  a  deacon  till  he  be  twentv-threo 
roars  old ;  and  hy  that  canon,  and  also  by  13  £li2.  o.  12,  no  one  can  ttJse  the  order  of  a  pnest  till 
bo  bo  full  four  and  twenty  years  old.    3  bum's  Eo.  L.  27.] 
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of  the  spiritual  part  of  the  benefice ;  for  by  institution  the  care  of  the  souls  of 
the  parish  is  committ<?d  to  the  charge  of  the  clerk.  When  a  vicar  is  instituted, 
he,  besides  the  usual  forms,  takes,  if  required  by  the  bishop,  an  oath  of  perpetual 
residence ;  (18)  for  the  maxim  of  law  is,  that  vicarius  non  IwMt  vicarium :  and 
as  the  non-residence  of  the  appropriators  was  the  cause  of  the  perpetual  estab- 
lishment of  vicarages,  the  law  judges  it  veiy  improper  for  them  to  defeat  the  end 
of  their  constitution,  and  by  absence  to  create  the  very  mischiefs  which  they 
r  ^gg-.  "I  wcrc  appoiutcd  *to  remedy :  especially  as,  if  any  profits  are  to  arise 
L  -'   from  putting  in  a  curate  and  living  at  a  distance  from  the  parish,  the 

appropriator,  who  is  the  real  parson,  has  undoubtedly  the  elder  title  to  them. 
When  the  ordinary  is  also  the  patron,  and  confers  the  living,  the  presentation 
and  institution  are  one.  and  the  same  act,  and  are  called  a  collation  to  a  benefice. 
By  institution  or  collation  the  church  is  full,  so  that  there  can  be  no  fresh  pre- 
sentation till  another  vacancy,  at  least  in  the  case  of  a  common  patron  ;  but  the 
church  is  not  full  against  the  king  till  induction ;  nay,  even  if  a  clerk  is  insti- 
tuted upon  the  kin^s  presentation,  the  crown  may  revoke  it  before  induction, 
and  present  another  clerk,  (t)  Upon  institution,  also,  the  clerk  may  enter  on 
the  parsonage-house  and  glebe,  and  take  the  tithes ;  but  he  cannot  gi*ant  or  let 
them  or  bring  an  action  for  them,  till  induction. 

Induction  is  performed  by  a  mandate  from  the  bishop  to  the  archdeacon,  who 
usually  issues  out  a  precept  to  other  clergymen  to  perform  it  for  him.  It  is  done 
by  giving  the  clerk  corporal  possession  of  the  church,  as  by  holding  the  ring  of 
tne  door,  tolling  a  bell,  or  the  like;  and  is  a  form  required  by  law^,  with  intent 
to  give  all  the  parishioners  due  notice,  and  suflScient  certainty  of  their  new  min- 
ister, to  whom  their  tithes  are  to  be  paid.  This  therefore  is  the  investiture  of 
the  tempoml  part  of  the  benefice,  as  institution  is  of  the  spiritual.  And  when  a 
clerk  is  thus  presented,  instituted,  and  inducted  into  a  rectory,  he  is  then,  and 
not  before,  in  full  and  complete  possession,  and  is  called  in  law  persona  imper- 
sonata,  or  pai-son  imparsonee.  (^k) 

The  rights  of  a  parson  or  vicar,  in  his  tithes  and  ecclesiastical  dues,  fall  more 
properly  under  the  second  book  of  these  Commentaries:  and  as  to  his  duties, 
they  are  principally  of  ecclesiastical  cognizance ;  those  only  excepted  which  are 
laid  upon  him  by  statute.  And  those  are  indeed  so  numerous,  that  it  is  imprac- 
ticable to  recite  them  here  with  any  tolerable  conciseness  or  accuracy.  Some 
r  4toQ2 1  ^^  them  we  may  remark,  as  they  *arise  in  the  progress  of  our  inquiries ; 
I-  J   but  for  the  rest  I  must  refer  myself  to  such  authors  as  have  compiled 

treatises  expressly  upon  this  subject  (!)  I  shall  only  just  mention  the  article  of 
residence,  upon  the  supposition  of  which  the  law  doth  style  every  parochial 
minister  an  incumbent.  (19)  By  statute  21  Hen.  VIII,  c.  13,  persons  wilfully 
absenting  themselves  from  their  benefices,  for  one  month  together,  or  two 
months,  m  the  year,  incur  a  penalty  of  5/.  to  the  king,  and  5/.  to  any  person  that 
will  sue  for  the  same,  except  chaplains  to  the  king,  or  others  therein  men- 
tioned, (m)  during  their  attendance  in  the  household  of  such  as  retain  them :  and 
also  except  (n)  all  heads  of  houses,  magistrates,  and  professors  in  the  universities, 
and  all  students  under  forty  years  of  age  residing  there,  bona  fide,  for  study. 
Legal  residence  is  not  only  in  the  parish,  but  also  in  the  parsonage  house,  if 
there  be  one:  for  it  hath  been  resolved,  (o)  that  the  statute  intendea  residence, 

fij  Co.  Litt.  S44.  (k)  Co.  Lltt.  800. 

CO  These  are  very  numerous  ;  but  there  are  few  which  can  be  relied  on  with  certainty.  Amon^  these 
are  Bishop  Gibson's  Codex,  Dr.  Bwrn^B  EcdeHastical  Law.  and  the  earlier  editions  of  the  Clergyman^a  Law, 
pulilislied  niTder  the  nsme  of  Dr.  Watson,  bnt  compiled  by  Mr.  Place,  a  barrister 

(mj  Stat.  25  Hen.  VHI,  c.  16.    33  Hen.  VUI  c.  28.  (n)  Stat.  28  Hen.  VUI.  o.  18.  foj  6  Rep.  21. 

(18)  This  oath  is  no  longer  mjmred.  See  statntes  1  and  2  Yie.  c.  106,  s.  61.  The  oath  to  be 
taken  is  prescribed  by  the  ''  clerical  subscription  act,  1865.'' 

(19)  ^though  an  oath  of  residence  is  not  now  required,  yet  any*  spiritual  person  holding  a 
benefice,  who  absents  himself  therefrom  for  any  period  exceednig  three  months,  forfeits 
thereby  a  portion  of  the  annual  value,  varying  Irom  one-third  to  three-fourths  of  the  whole, 
according  to  the  time  of  absence.  See  statutes  1  and  2  Vic.  c.  106,  and  13  and  14  Vic.  c.  98.  In 
particular  cases  the  bishop  may  grant  licenses  for  non-residence.  See  the  statutes  above  cited 
ror  the  law  as  to  pluralities. 
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not  only  for  seiring  the  cnre,  and  for  hospitality;  but  also  for  maintaining  the 
house,  that  the  saccessor  also  may  keep  nospitality  there :  and,  if  there  te  no 
parsonage  house,  it  hath  been  holden  that  the  incumbent  is  bound  to  hire  one, 
m  the  same  or  some  neigbouring  parish,  to  answer  the  purposes  of  residence. 
For  the  more  effectual  promotion  of  which  important  duty  among  the  parochial 
clergy,  a  provision  is  made  by  the  statute  17  Geo.  Ill,  c.  53,  for  mising  money 
upon  ecclesiastical  benefices,  to  be  paid  off  b^  annually  decn^usiiig  instalments, 
and  to  be  expended  in  rebuilding  or  repanng  the  houses  belonging  to  such 
benefices. 

"We  have  seen  that  there  is  but  one  way  whereby  one  may  become  a  parson  or 
vicar :  there  are  many  ways  by  which  one  may  cease  to  be  so.  1.  By  death. 
2.  By  cession,  in  taking  another  benefice.  For,  by  statute  21  Hen.  VIII,  c.  13, 
if  any  one  having  a  benefice  of  8Z.  per  annum,  or  upwards  (according  to  the 
present  valuation  in  the  kingf's  books)  {p)  accepts  any  other,  the  first  shall  be 
adjudged  void  unless  he  obtains  a  dispensation  which  no  one  is  entitled  to  have, 
but  the  chaplains  of  the  king  and  others  therein  mentioned,  the  brethren  and 
sons  of  lords  and  knights,  and  doctors  and  bachelors  of  divinity  and  law 
admitted  hy  the  univers^ities  of  this  realm.  And  a  vacancy  thus  maae,  for  want 
of  a  dispensation,  is  called  cession,  (20)  3.  By  consecration ;  for,  as  was  men- 
tioned before,  when  a  clerk  is  promoted  to  a  bishoprick,  all  his  other  *pre-  r  ^qoq  i 
ferments  are  void  the  instant  that  he  is  consecrated.    But  there  is  a  *•  -* 

method  by  the  favour  of  the  crown,  of  holding  such  livings  in  commendam, 
Commenda,  or  ecclesia  commefidatay  is  a  living  commended  by  the  crown  to  the 
care  of  a  clerk,  to  hold  till  a  proper  pastor  is  provided  for  it.  This  may  be  tem- 
porary for  one,  two,  or  three  years ;  or  perpetual :  being  a  kind  of  dispensation 
to  avoid  the  vacancy  of  the  living,  and  is  called  a  commenda  retinere,  (21) 
There  is  also  a  commenda  recipere,  which  is  to  take  a  benefice  de  7iovo,  in  the 
bishop's  own  gift,  or  the  gift  of  some  other  patron  consenting  to  the  same ;  and 
this  is  the  same  to  him  as  institution  and  induction  are  to  another  clerk,  (q) 
4.  By  resi^ation.  But  this  is  of  no  avail,  till  accepted  b^  the  ordinary ;  into 
whose  hands  the  resignation  must  be  made,  (r)  5.  By  deprivation ;  either,  first 
by  sentence  declaratory  in  the  ecclesiastical  court,  for  fit  and  sufficient  causes 
allowed  by  the  common  law ;  such  as  attainder  of  treason  or  felonry,  (s)  or  con- 
viction of  other  infamous  crime  in  the  king's  courts ;  for  heresy,  infidelity,  (t) 
gross  immorality,  and  the  like ;  or,  secondly,  in  pursuance  of  divers  penal  statutes, 
which  declare  the  benefice  void,  for  some  nonfeasance  or  neglect,  or  else  some 
malfeasance  or  crime:  as,  for  simony;  (u)  for  maintaining  any  doctrine  in 
derogation  of  the  king^s  supremacy,  or  of  the  thirty-nine  articles,  or  the  book  of 
common-prayer;  (v)  for  neglecting  after  institution  to  read  the  liturgy  and 
articles  in  the  church,  or  make  the  aeclarutions  against  popery,  or  hike  tlie  abju- 
ration oath ;  (w)  for  using  any  other  form  of  prayer  than  the  liturgy  of  the 
church  of  England ;  (.r)  or  for  absenting  himself  sixty  days  in  one  year  from  a 
benefice  belonging  to  a  popish  patron,  to  whicli  the  clerk  was  presented  by  either 
of  the  universities ;  (y)  in  all  which,  and  similar  cases,  (z)  the  benefice  is  ipso 
facto  void,  without  any  formal  sentence  of  deprivation. 

VI.  A  curate  is  the  lowest  degree  in  the  church ;  being  in  the  same  state  that 
a  vicar  was  formerly,  an  officiating  temporary  minister,  instead  of  the  prosier 

'^)  Cro.  Car.  456.  {q)  Hob.  144.  (r)  Cro.  Jao.  198. 

($)  Dyer.  lOsJ.    Jcnk.  210.  U)  Fltz.  Abr.  tit.  Trial.  54.  («)  Stat  81  Ellz.  o.  6.    12  Ann.  c.  12. 

(9)  Stat.  1  Eliz.  c.  1  and  ft.    13  Bliz.  c.  12.  (w)  Stat  IS  EIIz.  o.  12.    U  Oar.  II,  o  4.    1  Geo.  I,  c.  6. 

{»)  Stat.  1  £U£.  0.  2.  (y)  Stat.  1  W,  and  M.  o.  26.  («)  6  Bep.  29.  30. 

(30)  By  8. 11  of  1  and  2  Yic.  c.  106,  the  acceptance  of  preferment  by  any  Rpiritnal  person  hold- 
ing any  other  preferment  or  benefice,  vacates  the  former  preferment  In  gunoral  two  livings 
cannot  now  be  held  by  the  same  person,  unless  the  benefices  be  within  ten  miles  of  each  other, 
or,  if  the  population  of  one  such  benefice  exceed  1)000,  or  their  joint  yearly  value  exc<»ed  1000/., 
unless  the  yearly  value  of  one  be  less  than  150/.  and  its  population  more  than  2000,  In  whiub  case 
the  two  may  be  held  jointly.    See  statutes  above  mentioned. 

(21)  These  oommendams  are  now  abolished.    Statotos  6  and  7  Win«  IV,  o.  77. 
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r*3941  ^*^c^°^^^^  Though  ♦there  are  what  are  called  perpetual  curacies, 
^  J   where  all  the  tithes  are  appropriated,  and  no  vicarage  endowed,  (being 

for  some  particular  reasons  (a)  exempted  from  the  statute  of  Hen.  IV,)  but, 
instead  thereof,  such  perpetual  curate  is  appointed  by  the  ajii^ropriator.  With 
regard  to  the  other  species  of  curates,  they  are  the  objects  of  some  particuhii 
statutes,  which  ordain,  that  such  as  serve  a  church  during  its  vacancy  shall  1)0 
paid  such  stipend  as  the  ordinary  thinks  reasonable,  out  of  the  profits  of  the 
vacancy :  or,  if  that  be  not  sufficient,  by  the  successor  within  fourteen  days  after 
he  takes  possession :  {b)  and  that,  if  any  rector  or  vicar  nominates  a  curate  to  the 
ordinary  to  be  licensed  to  serve  the  cure  in  his  absence,  the  ordinary  shall  settle 
his  stipend  under  his  hand  and  seal,  not  exceeding  50/.  per  annuniy  nor  less  than 
20/,  and   on  failure  of  payment  may  sequester  the  profits  of  the   benefice. 

Tnus  much  of  the  clerffy,  properly  so  called.  There  are  also  certain  inferior 
ecclesiastical  officers  of  whom  the  common  law  takes  notice ;  and  that  princi- 
pally to  assist  the  ecclesiastical  jurisdiction,  where  it  is  deficient  in  powers.  On 
which  officers  I  shall  make  a  few  cursory  remarks. 

VII.  Churchwardens  are  the  gua,rdians  or  keepers  of  the  church,  and  repre- 
sentatives of  the  body  of  the  parish,  {d)  They  are  sometimes  appointed  by  the 
minister,  sometimes  by  the  parish,  sometimes  by  both  together,  as  custom 
•directs.  (23)  Thejr  are  taken,  in  favour  of  the  church,  to  be  for  some  purposes 
a  kind  of  corporation  at  the  common  law ;  that  is,  they  are  enabled  by  that 
name  to  have  property  in  goods  and  chattels,  and  to  bring  actions  for  them,  for 
the  use  and  profit  of  the  parish.  Yet  they  may  not  waste  the  church  goods,  but 
may  be  removed  by  the  parish,  and  then  called  to  account  by  action  at  the  com- 
mon law;  but  there  is  no  method  of  calling  them  to  account  but  by  first 
removing  them ;  for  none  can  legally  do  it  but  those  who  are  put  in  their  place. 
r*395l  *^®  ^  lands,  or  other  real  property,  as  the  church,  churchyard, 
L  J  &c.,  they  have  no  sort  of  interest  therein ;  but,  if  any  damage  is  done 
thereto,  the  parson  only  or  vicar  shall  have  the  action.  Their  office  also  is  to 
repair  the  church,  and  make  rates  and  levies  for  that  purpose :  but  these  ai*e 
recoverable  only  in  the  ecclesiastical  court.  (24)  They  are  also  joined  with  the 
overseers  in  the  care  and  maintenance  of  the  poor,  l^hey  are  to  levy  (e)  a  shil- 
ling forfeiture  on  all  such  as  do  not  repair  to  church  on  Sundays  and  liolidays, 
and  are  empowered  to  keep  all  persons  orderly  while  there;  to  which  end  it  has 
been  held  that  a  churchwarden  may  justify  the  pulling  off  a  man's  luit,  without 
being  guilty  of  either  an  assault  or  ti'espass.  (/)  (25)  There  are  also  a  multi- 
tude of  other  petty  parochial  powers  committed  to  their  charge  by  divers  acts  of 
parliament,  m 

VIII.  Pansn  clerks,  and  sextons  are  also  regarded  by  the  common  law  as  per- 
sons who  have  freeholds  in  their  offices ;  and  therefore  though  they  may  be  pun- 
ished, yet  they  cannot  be  deprived,  by  ecclesiastical  censures.(A)  (26)     The  par- 

(a)  1  Bnrn'8  Eccl.  I^w,  427.  (6)  Stat.  28  Hen.  VHI,  c.  11.  (c)  '^tat.  12  Ann.  si.  2,  c.  12. 

Id)  In  Sweden  they  hare  similar  offiuera.  whom  they  call  biorckiowariantUi.    SUurnhook,  L.  3,  o.  7. 
(e)  Stat.  1  Elis.  c.  2.  (/)  I  Lev.  19G. 

ig)  See  Lainbnnl  of  Churchwardens,  at  the  end  of  his  Eirenarcha;  and  Or.  Dtirn,  tit.  Church,  Church- 
wardens.  VitikUions. 
{h)  2  KoU.  Abr.  231. 

0^)  Upon  this  general  subject  see  statutes  1  and  2  Vic.  c.  103,  and  31  and  32  Vic.  c.  117. 

(23)  [2Atk.  650;  2  Stra.  1246;  1  Vent.  267.  But  where  there  is  no  such  custom,  the  elec- 
tion must  be  according  to  the  directions  of  the  canons  of  the  church  (can.  89,  90),  which  direct 
that  aU  churchwardens  or  quest  men  in  every  parish  shall  be  chosen  by  the  joint  consent  of 
the  minister  and  the  parishioners,  if  it  may  be ;  but  if  they  cannot  agree  \\\rm  such  chi>ice, 
then  the  minister  is  to  choose  one,  and  the  parishioners  aflother;  and  without  such  joint  or 
several  choice,  none  shall  take  upon  themselves  to  be  churchwardens.  Gibs.  Cod.  241;  1 
Stra.  14ft;  2  id.  1246.] 

(24)  The  payment  of  these  is  no  longer  compulsory.    Statutes  31  and  3  J  Vic.  c.  105. 
?25)  See  HawetJ.  Planner,  1  Saund.  13;  Burton  v,  Henson,  10  M.  and  W.  10.'). 

(26)  These  are  removable  for  wilftil  neglect  or  mi8belia\iour  under  statu te  7  nnd  8  Vic.  c.  59. 
The  parish  clerk,  if  in  orders,  is  licensed  and  removable  in  like  maouor  as  a  stipeudiory  curate^ 
Ibid.    A  woman  may  hoM  the  office  of  sexttm.    Str.  1114 
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isli  clerk  was  formerly  very  frequently  in  holy  orders,  and  some  are  so  to  this 
day.  He  is  generally  appointed  by  the  incumbent,  but  by  custom  may  be 
chosen  by  the  inhabitants ;  and,  if  such  custom  appears,  the  conrt  of  king's 
bench  will  grant  a  iiiaiidamtis  to  the  archdeacon  to  sweai*  him  in,  for  tlie  estab- 
lishment of  the  custom  turns  it  into  a  temporal  or  civil  right,  i^i) 


OHAPTEE  Xn. 
OF  THE  CIVIL  STATE. 

Thb  lay  part  of  his  majesty^s  subjects,  or  such  of  the  people  as  are  not  com- 
prehended under  the  denomination  of  clergy,  may  be  divided  into  three  distinct 
states,  the  civil,  the  military,  and  the  maritime. 

That  part  of  the  nation  which  falls  under  our  first  and  most  comprehensive 
division,  the  civil  state,  includes  all  orders  of  men  from  the  highest  nobleman 
to  the  meanest  peasant,  that  are  not  included  under  either  our  former  division, 
of  clergy,  or  under  one  of  the  two  latter,  the  military  and  maritime  states :  and . 
it  may  sometimes  include  individuals  of  the  other  three  orders ;  since  a  noble- 
man, a  knight,  a  gentleman,  or  a  peasant,  may  become  either  a  divine,  a  soldier, 
or  a  seaman. 

The  civil  state  consists  of  the  nobility  and  the  commonalty.  (1)  Of  the 
nobility,  the  peerage  of  Great  Britain,  or  lords  temporal,  as  forming,  together 
with  the  bishops,  one  of  the  supreme  branches  of  the  legislature,  I  have  before 
sufficiently  spoken :  we  are  here  to  consider  them  according  to  their  several 
degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  are  derived  from  the  king  as  their  foun- 
tain :  (a)  and  he  may  institute  what  new  titles  he  pleases.  Hence  it  is  that  all 
degrees  of  nobility  are  not  of  equal  antiquity.  Those  now  in  use  are  dukes, 
marquesses,  earls  viscounts  and  barons,  {b)  (2) 

^1.  A  dukcy  though  he  be  with  us,  in  respect  of  his  title  of  nobility,  r  ^gg^y  -i 
inferior  in  point  of  antiquity  to  many  others,  yet  is  superior  to  all  of  *-  -* 

them  in  rank ;  his  being  the  first  title  of  dignity  after  the  royal  family,  (^c) 
Among  the  Saxons,  the  Latin  name  of  dukes,  duces^  is  veiy  frequent,  and  sig- 
nified, as  among  the  Romans,  the  commanders  or  leaders  of  their  armies,  whom, 
in  their  own  language,  they  called  Jiejiecojaj  {d)  and  in  the  laws  of  Heuiy 
I,  as  translated  by  Lambard,  we  find  them  called  heretoohii.  But  after  the  Nor- 
man conquest,  which  changed  the  military  polity  of  the  iia  ion,  the  kinffs 
themselves  continuing  for  many  generations  dukes  of  Normandy,  they  would 

(<)  Cro.  Car.  689.  (a)  4  Inat.  368. 

(6)  For  the  original  of  these  titles  on  the  continent  of  Eorope,  and  their  subsequent  introduction  Into  this 
Island,  see  Mr.  e^elden's  Titles  of  Honour, 

(c)  Canif1en»  Britan.  tU,  Ordines. 

id)  This  is  apparently  derived  from  the  same  root  as  the  German  htrtzogen,  the  ancient  appellation  of 
dnkes  in  that  country.    Seld.  tit.  Hon.  2, 1,  12. 

(1)  A  decided  jealoxiBy  of  titles,  as  iDconsistent  with  onr  institations  and  dangeronA  to  lib- 
erty, ha£  always  appeared  in  America.  By  the  constitntion  of  the  United  States,  both  the 
national  and  state  ffovemments  are  forbidden  to  grant  titles  of  nobility.  Art.  1,  $$  9  and  10. 
And  no  person  holding  any  office  of  profit  or  trust  under  the  United  States,  can  accept  an 
office  or  title  of  any  liind,  from  any  king,  prince  or  foreign  state,  unless  by  the  consent  or  con- 
gress. Art.  1,  J  9.  Any  alien  possessing  a  foreign  title,  or  belonging  to  an  order  of  nobility,  is 
required  to  renounce  the  same  before  being  admitted  to  citizenship.  Act  of  Congress  of  April  14, 
1802,  1  StoiVs  Laws,  850. 

Perhaps  the  je^ousy  spoken  of  was  never  more  forcibly  illnstrated  than  in  th^  debates  in  con- 
gress at  the  time  the  government  was  first  put  in  operation,  respecting  the  proper  fonnnhi  of 
address  to  the  president.  See  4  Hildreth's  U.  S.  59 ;  Annals  ot  Congress,  vol.  1,  pp.  247,  ;il8 ; 
Benton's  Abridgement  of  Debates,  vol.  1,  p.  11,  et  seq. 

(2)  See  further  upon  this  subject  Hallam's  Middle  Ages,  ch.  2,  port- 1* 
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not  honour  any  subiecta  with  the  title  of  duke,  till  the  time  of  Edward  III, 
who  claiming  to  be  king  of  France,  and  thereby  losing  the  ducal  in  the  royal 
dignity,  (3)  in  the  eleventh  year  of  his  reign  created  his  son,  Edward  the  Black 
Pnnce,  duke  of  Cornwall :  and  many,  of  the  royal  family  especially,  were  after- 
wards raised  to  the  like  honour.  However,  in  the  reign  of  Queen  Elizabeth,  A. 
D.  1572,  (e)  the  whole  order  became  utterly  extinct ;  but  it  was  revived  about 
fifty  yeai's  aftewards  by  her  successor,  who  was  remarkably  prodigal  of  lionours, 
in  the  person  of  George  Villers,  duke  of  Buckingham.  • 

2.  A  marquess,  marchio,  is  the  next  degree  of  nobility.  His  office  formerly 
was  (for  dignity  and  duty  were  never  separated  by  our  ancestors)  to  guard  the 
frontiers  and  limits  of  the  kingdom ;  which  were  called  the  marches,  from  the 
Teutonic  word,  marche,  a  limit :  such  as,  in  particular,  were  the  marches  of 
Wales  and  Scotland,  while  each  continued  to  be  an  enemy's  country.  The  per- 
sons who  had  command  there  were  called  lords  marchers,  or  marquesses,  whose 
authority  was  abolished  by  statute  27  Hen.  VIII,  c.  27,  though  the  title  had  long 
before  been  made  a  mere  ensign  of  honour;  Robert  Vere,  earl  of  Oxford,  being 
created  marquess  of  Dublin  by  Richard  II,  in  the  eighth  year  of  his  reign.  ( /) 
r  ^coQo  -I  *3.  An  earl  is  a  title  of  nobility  so  ancient,  that  its  original  cannot 
^  -'  clearly  be  traced  out.    Thus  much  seems  tolerably  certain  ;  that  among 

the  Saxons  they  were  called  ealdonnen,  quasi  elder  men,  signifying  the  same 
as  senior  or  senator  among  the  Romans ;  and  also  schirerneuy  because  they  had 
each  of  them  the  civil  government  of  a  several  division  or  shire.  On  the  irrup- 
tion of  the  Danes,  they  changed  the  name  to  eorles,  which  according  to 
Camden,  {g)  signified  the  same  in  their  language.  In  Latin  they  are  called 
comites  (a  title  first  used  in  the  empire)  from  being  the  king's  attendants :  "  a 
societate  nomen  sumpserunt,  reges  enim  tales  sibi  associatit"  (h)  After  the 
Norman  conquest,  they  were  for  some  time  called  cotints  or  co^ntees,  from  the 
French ;  but  they  did  not  long  retain  that  name  themselves,  though  tlieir  shires 
are  from  thence  called  counties  to  this  day.  The  name  of  earls  or  comites  is 
now  become  a  mere  title,  they  having  nothing  to  do  with  the  government  of 
the  county;  which,  as  has  been  more  than  once  observed,  is  now  entirely 
devolved  on  the  sheriff,  the  earl's  deputy,  or  vice-cotnes.  In  writs  and  commis- 
sions, and  other  formal  instruments,  the  king,  when  he  mentions  any  peer  of 
the  degree  of  an  earl,  usually  styles  him  "  trusty  and  well-beloved  cousin,^  an 
appellation  as  ancient  as  the  reign  of  Henry  IV,  who  being  either  by  his  wife, 
his  mother,  or  his  sisters,  actually  related  or  allied  to  every  earl  then  in  the  king- 
dom, artfully  and  constantly  acknowledged  that  connexion  in  all  his  letters  and 
other  public  acts;  from  whence  the  usage  has  de.scended  to  his  successors,  though 
the  reason  has  long  ago  failed. 

4.  The  name  of  vice-comes  or  viscount,  was  afterwards  made  use  of  as  an  arbi- 
trary title  of  honour,  witliout  any  shadow  of  office  pertaining  to  it,  by  Henry 
the  Sixth;  when,  in  the  eighteenth  year  of  his  reign,  he  created  John  Beau- 
mont a  peer,  by  the  name  of  Viscount  Beaumont,  which  was  the  first  instance 
of  the  kind,  (i) 

6.  A  baroris  is  the  most  general  and  universal  title  of  nobility;  for  origiiuilly 
r  ♦SQQ  1  ®^®^  ^"®  ^^  *'^®  peers  of  superior  rank  *had  also  a  barony  annexou  to  liis 
I-  -I  other  titles.(*)  (4)    But  it  nath  sometimes  happened  that,  when  an  an- 

<«)  Camden,  Britan.  tU.  Ordinea.    Spelman,  Gio$$.  191.  (/)  2  Inst.  5.  {g)  Britan.  tU,  Onliae$, 

(A)  Braccon,  1. 1,  c.  8.    Flet.  I.  1,  c.  6.  (ij  2  Inst.  6.  (kj  2  Inst.  5, 6. 

(3)  [Com.  Diff.  Diffnity,  B.  2 ;  9  Co.  49,  a.  This  order  of  nobility  was  created  before  Edward 
asKumed  the  title  of  king  of  France.  Dr.  Henir,  in  his  exceUent  history  of  Enjicland,  infonn^  ns, 
that  **  about  a  year  before  Edward  III  assumed  the  title  of  king  of  France,  he  ititriKhu'ed  a  new 
order  of  nobility,  to  inflame  the  military  ardor  and  ambition  of  his  earls  and  banniM.  by  crcutinfi; 
his  oldest  son,  Prince  Edward,  duke  of  Cornwall.  This  was  dime  with  great  soluuiulty  in  full 
parliament  at  Westminster,  March  17.  A.  D.  1337."] 

(4)  [At  the  time  of  the  conquest,  the  temporal  nobility  consisted  rmly  of  onrls  and  baronF ; 
and  by  whatever  right  the  earls  and  the  mitred  clergy  before  that  time  might  have  iittrih](>d 
the  great  council  of  the  nation,  it  abundantly  appears  that  they  ailerward.s  sat  in  the  feudal 
parliament  in  the  character  of  basons.    It  has  been  truly  said,  UuUy  fur  some  tiiue  tSUa  tha 
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cient  baron  hath  been  raised  to  a  new  degree  of  peerage,  in  the  coarse  of  a  few 
venerations  the  two  titles  have  descended  difierently;  one  perhaps  u>  the  male 
desoendants,  the  other  to  the  heirs  general;  whereby  the  earldom  or  other  su^ie- 
rior  title  hath  subsisted  without  a  barony ;  and  there  are  ako  modem  instances 
where  earls  and  viscounts  hare  been  created  without  annexing  a  barony  to  their 
other  honours :  so  that  now  the  rule  doth  not  hold  aniversally,  that  all  peers  aiv 
barons.  The  original  and  antiquity  of  baronies  has  occasioned  great  inquiries 
among  our  English  antiquaries.  I'he  most  probable  opinion  seems  to  be,  that 
they  were  the  same  with  our  present  lords  of  manors;  to  which  the  name  of 
court  bsiron  (which  is  the  lord's  court,  and  incident  to  every  manor,)  gives  some 
countenance.  (5)  It  may  be  collected  from  King  John's  magna  caria^  (/)  that 
originally  all  lords  of  manors,  or  barons,  that  held  of  the  kin^  in  capiiey  had 
seats  in  the  great  council  or  parliament ;  till  about  the  reign  of  that  prince  the 
couiltix  of  them  became  so  large  and  troublesome,  that  the  king  was  obliged  to 
divide  them,  and  summon  onlv  the  greater  barons  in  person ;  leaving  tlie  small 
ones  to  be  summoned  by  the  slieriff,  and,  as  it  is  said,  to  sit  by  representation  in 
another  house;  which  gave  rise  to  the  separation  of  the  two  houses  of  parlia- 
ment (m)  By  degrees  the  title  came  to  be  confined  to  the  greater  barons,  or 
lords  of  parliament  only ;  and  there  were  no  other  barons  amon^  the  peerage  but 
such  as  were  snmmoneil  by  writ,  in  respect  of  the  tenure  of  their  lands  or  baro- 
nies, till  Richard  the  Second  first  made  it  a  mere  title  of  honour^  by  conferring 
it  on  divers  persons  by  his  letters  patent  (») 

(I J  Cap.  U  CmJ  Gilb.  Hist.  ofExch.  c.  S.    Seld.  Tit.  of  Hon.  8,  5.  U. 

(ttj  1  luflt.  9.    Seld.    Jan.  Anffl.  2,  §  66. 

. — . K  '   ■ 

coTiqnest  wealth  was  the  only  nobility,  as  there  was  little  personal  property  at  that  time,  and 
a  right  to  a  seal  in  parliameot  was  entirely  territorial,  or  depended  upon  the  tenure  of  landed 
pnipL*rty.  Ever  since  the  conquest,  it  is  true  that  all  land  'n  held  either  immediately  or 
nic<iiatt'ly  of  the  king;  that  Is  either  of  the  king  himself,  or  of  a  tenant  of  the  king,  or  it 
might  be  after  two  or  more  subinfeudations.  And  it  wan  al;»o  a  general  principle  in  the  feudal 
«vt4tcm,  that  every  tenant  of  land,  or  laud  owner,  had  both  a  right  and  obligation  to  attend 
the  court  of  hiri  immediate  superior.  Hence  every  tenant  in  capite,  i.  e.,  the  tenant  of  the 
king,  was  at  the  same  time  entitled  and  bound  to  attend  the  king's  court  or  parliament,  being 
the  great  ctmrt  banm  of  the  nation.  It  will  not  bo  necessaiy  here  to  enlarge  farther  upon  the 
orij^inal  principles  of  the  feudal  system,  and  upon  the  origm  of  peeraj^ ;  out  we  will  briefly 
abridge  the  account  which  Selden  has  given  in  the  second  part  of  his  Titles  of  Honor,  c.  5, 
beginning  at  the  17th  section,  being  perhaps  the  clearest  and  most  satisfactory  that  can  be 
found.  Ue  divides  the  time  from  the  conquest  into  three  periods :  1.  From  the  conquest  to  the 
latter  end  of  the  reign  of  King  John.  2.  From  that  time  to  the  llth  of  Richard  II.  3.  Fnim  that 
period  to  the  time  he  is  writing,  which  may  now  be  extended  to  the  present  time.  In  the  first 
period,  all  who  held  any  quantity  of  land  of  the  king  had,  without  distinction,  a  right  to  be 
summoned  to  parliament ;  and  this  ri^ht  being  confined  solely  to  the  king's  tenants,  of  oonse- 
quence  all  the  peers  of  parliament  during  that  period  sat  by  virtue  of  tenure  and  a  writ  of 
summons. 

In  the  beginning  of  the  second  period,  that  is,  in  the  last  year  of  the  reign  of  King  John,  a  dis- 
tinction, very  important  in  its  consequences  f  for  it  eventually  pniduced  the  lower  house  of  par- 
liament), was  introduced,  viz. :  a  division  or  these  tenants  into  greater  and  lesser  ban>ns :  for 
Kin^  John,  in  his  wagna  charUij  declares /acM^mt/^  summoneri  arciiiepiscopoSf  tpisoopos,  abates^ 
coniites  et  majnres  harones  regni  gigillaUm  perliteras  nostras,  et  j/rofterea  fademus  sumnwneri  in 
fftmeraliper  vieeeomites  et  haUivos  nostras  omnes  alios,  qui  in  capite  tenent  de  nobis  ad  oertum 
diem,  ^c.  It  does  not  appear  that  it  ever  was  ascertained  what  constituted  a  greater  banm,  and 
it  probably  was  left  to  the  king's  discretion  to  determine;  and  no  great  inconvenience  could  have 
resulted  from  its  remaining  indefinite,  for  those  who  had  not  the  honor  of  the  king's  letter  would 
have,  what  in  effect  was  equivalent,  a  general  summons  from  the  sheriff.  But  in  this  second 
period,  tenure  began  to  be  disregarded,  and  persons  were  summoned  to  the  parliament  by  writ, 
who  held  no  lands  of  the  king.  This  continued  to  be  the  case  till  the  llth  of  Richard  II,  when 
the  practice  of  creal  ing  peers  by  letters  patent  first  commenced. 

In  that  year  John  de  Beauchamp,  steward  of  the  household  to  Richard  II,  was  created  by  patent 
Lord  Beauchamp,  baron  of  Kidderminster  in  tail  male;  and  since  that  time  peerages  have  been 
created  both  by  writ  and  patent,  without  any  regard  to  tenure  or  estate.] 

(5)  [I«ords  of  manors,  who  heid  granted  to  others,  by  subinfeudation,  part  of  that  estate  which 
they  held  of  the  kin^,  would  necessarily  be  barons;  but  it  does  not  follow  conversely  that  a 
banm  w&s  of  necessity  a  lord  of  a  manor,  for  the  king's  tenant,  who  retained  all  the  estate 
granted  him,  and  alienated  no  part  of  it,  would  certainly  ne  as  complete  a  bfuron  as  a  lord  of  a 
manor. 
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Havinff  made  this  short  inquiry  into  the  original  of  our  several  degrees  of 
nobility,  1  shall  next  consider  the  manner  in  \\'nich  they  may  be  created.  The 
rigJit  of  peerage  seems  to  have  been  originally  territonal;  that  is,  annexed  to 
lauds,  honours,  castles,  manors,  and  the  like,  the  proprietors  and  possessors  of 
r  *400 1  ^^^^^^  were,  in  right  of  those  estates,  allowed  to  be  *peer8  of  the  realm, 
L  J   and  were  summoned  to  parliament  to  do  suit  and  service  to  their  sov- 

ereign ;  and,  when  the  land  was  alienated,  the  dignity  passed  with  it  as  appen- 
dant Thus  the  bishops  still  sit  in  the  house  of  lords  in  right  of  succession  to 
certain  ancient  baronies  annexed,  or  supposed  to  be  annexed,  to  their  episcopal 
lands;  (o)  and  thus,  in  11  Hen.  VI,  the  possession  of  the  castle  of  Arundel  was 
adjudged  to  confer  an  earldom  on  its  possessor,  (p)  But  afterwards,  when  alien- 
ations grew  to  be  frequent,  the  dignity  of  peerage  was  confined  to  the  lineage  of 
the  party  ennobled,  and  instead  of  territorial  became  personal.  Actual  proof  of 
a  tenure  by  barony  became  no  longer  necessary  to  constitute  a  lord  of  parliar 
ment ;  but  the  record  of  the  writ  of  summons  to  him  or  his  ancestors  was 
admitted  as  a  sufficient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent :  for  those  who  claim  by 
prescription  must  suppose  either  a  writ  or  patent  made  to  their  ancestors; 
though  by  length  of  time  it  is  lost  The  creation  by  writ,  or  the  king's  letter,  is 
a  summons  to  attend  the  house  of  peers,  bv  the  style  and  title  of  that  barony, 
which  the  king  is  pleased  to  confer ;  that  by  patent  is  a  royal  grant  to  a  subject 
of  any  dignity  and  degree  of  peerage.  The  creation  by  writ  is  the  more  ancient 
way ;  but  a  man  is  not  ennobled  thereby,  unless  he  actually  take  his  seat  in 
the  house  of  lords :  (6)  and  some  are  of  opinion  that  there  must  be  at  least  two 
writs  of  summons,  and  a  sitting  in  two  distinct  parliaments,  to  evidence  an  hered- 
itary barony  :(y)  and  therefore  the  most  usual,  because  the  surest,  way  is  to 
grant  the  dignity  by  patent,  which  enures  to  a  man  and  his  heirs,  according  to 
the  limitations  thereof,  though  he  never  himself  makes  use  of  it  (r)  Yet  it  is 
frequent  to  call  up  the  eldest  son  of  a  peer  to  the  house  of  lords  by  writ  of 
summons  in  the  name  of  his  father's  barony ;  because  in  that  case  there  is  no 
danger  of  his  children's  losing  the  nobility  in  case  he  never  takes  his  seat ;  for 
they  will  succeed  to  their  grandfather.  (7)     Creation  by  wrij;  has  also  oneadvan- 


;  patent 
^jity  enures  onlv  to  the  grantee  for  life,  (s)  For  a  man  or  woman  may  be 
created  noble  for  tneir  own  lives,  and  the  dignity  not  descend  to  their  heirs  at 
all,  or  descend  only  to  some  particular  heirs :  as,  where  a  peerage  is  limited  to  a 
man,  and  the  heirs  male  of  his  body  by  Elizabeth,  his  present  lady,  and  not  to 
such  heirs  by  any  former  or  future  wife.  (9) 

Co)  Glan,  1.  7,  o.  1,  CpJ  SeM.  Tit.  of  Hon.  b.  2,  c.  9,  J  5.  fqj  WhlUocks  of  Pari.  ch.  144. 

fr)  Co.  Lltt.  16.  OJ  Co.  Utt.  9,  1«. 

(6)  See  the  Wharton  Peerage  case  12  a.  and  Fin.  295. 

(7)  [And  where  the  father's  barony  is  limited  bj' patent  to  him  and  the  heirs  male  of  his  body, 
and  his  eldest  son  is  called  np  to  the  house  of  lords  by  writ  with  the  title  of  this  barony, 
the  writ  in  this  case  will  not  create  a  fee  or  a  general  estate  tail,  so  as  to  make  a  female 
capable  of  inheriting  the  title,  bnt  upon  the  death  oT  the  father  the  two  titles  unite,  or  become  one 
and  Uie  same.  Case  of  the  claim  to  the  barony  of  Sidney  of  Penshurst  disallowed  Dom.  Proc.  17 
June,  1782.] 

(8)  [But  tfvery  claimant  of  the  title  must  be  descended  fix)m  the  person  first  ennobled.  1 
Woodd.  37.] 

(9)  [Peerage  may  be  gained  for  life  by  act  of  law,  as  if  a  duke  take  a  wife,  she  is  a  duchess  in 
law  uy  the  intermarriage ;  so  of  a  marquess,  earl,  Ac.  Co.  Litt.  16,  b.  Also  the  dignity  of  an 
earl  may  descend  to  a  daughter,  if  there  be  no  son,  who  shall  be  a  countess ;  and  if  there  are 
many  daughters,  it  is  said  the  king  shall  dispose  of  the  dignity  to  which  daughter  he  pleases. 
Co.  Litt.  165,  a.  If  a  person  has  been  summoned  as  a  baron  t^o  parliament  by  writ,  and  after  sit- 
ting, die,  leaving  two  or  more  dauf^htcrs,  who  all  die,  one  of  them  only  leaving  i&'sne,  a  son,  such 
issiiu  has  a  right  to  demand  a  seat  in  the  house  of  peers.    Skin.  441. J 

The  practice  of  granting  peerages  for  life  was  never  common  m  England,  and  in  a  debate 
in  parbament  on  the  subject  in  1856,  it  was  stated  that  for  four  hundred  years  there  was  no 
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Let  us  next  take  a  riev  of  m  few  of  the  principal  incidents  attending  the  no- 
bilitjy  exclosiTe  of  their  capadry  aa  manbers  of  parliaments  and  as  hereilihiry 
eouiidellors  of  the  crown ;  both  of  whidi  we  have  before  considered.  And  tirst 
we  mast  observe,  that  in  criminal  caaes  a  nobleman  shall  be  tried  by  his  peers.  ( 10) 
The  great  are  always  obnoxious  to  poptdar  envy:  were  they  to  be  judged  by  the 
lieople,  they  might  be  in  danger  from  the  predfudice  of  their  judges ;  and  would, 
moreover,  fie  deprived  of  the  privilege  of  the  meanest  subject^  that  of  being 
tried  by  their  equals,  which  is  secured" to  aU  the  realm,  bv  nuipfM  earia^  c.  29,  It 
is  said,  that  this  does  not  extend  to  bishops ;  who,  though  thev  are  lords  of  par- 
liament, and  sit  there  bv  virtue  of  their  baronies,  which  they  hold  jure  ercJe^i(9y 
yet  are  not  ennobled  in  blood,  and  consequent!  v  not  peers  with  the  nobility.  (/)  ( 1 1) 
As  to  peeresses,  there  was  no  precedent  for  their  trial  when  accuseil  of  treason 
or  feljuy,  till  after  Elesinor.  duchess  of  Gloucester,  wife  to  the  K>rd  protector, 
was  accused  of  treason,  and  found  guilty  of  witchcraft,  in  ecclesiasticul  synod 
through  the  intrigues  of  Cardinal  Beaufort  This  very  extniordinary  trial  gsive 
occasion  to  a  si>ecial  statute.  20  lien.  VI,  c.  9,  which  declares  (m)  the  law  to  be,  that 
peeresses,  either  in  their  own  right  or  by  marriage,  shaU  be  tried  before  the  same 

ftj2huX.m,SL  fujUooT,7m.    Sliist.00.    SBep.a.    Stanndf.  P.  C.  ISi. 

instance  on  record  in  which  any  man  had  been  admitted  to  a  seat  in  the  hon^  of  lordit  as  a 
peer  ft>r  life.  Many  Ufe  peera^  however  had  been  created,  principally  by  Charles  II,  and 
the  iir>t  two  George^;.  In  the  year  above  mentioned  it  was  pnip.>sed  to  increA^  the  judicial 
Ftrenjrth  of  the  h(>u<e  of  pc^rs  by  admitting  some  of  the  more  eminent  judgejii  to  seats  there  it»r 
life  oyjy,  and  Sir  James  Parke  received  letters  patent  creating  him  Lord  Wensleydale  for  Ufe.  But 
the  right  to  a  seat  under  these  letters  w&<  disputed,  and  the  questJcm  referred  to  a  oi>mmittee  oi 
the  house,  upon  whose  report  it  was  resolved,  after  full  examination  of  pit^cedents,  that 
**  neither  the  letters  patent,  nor  the  letters  patent  with  the  usual  «Tii  of  summons  issued  in 

}iur%uaoce  thereof,  caii  entitle  the  grantee  to  sit  and  vote  in  parliament."  The  cn>wn  w«j 
breed  to  submit  to  this  decision,  and  Lord  Wensleydale  soon  after  took  his  seat  under  a  new 
patent,  &s  hereditary  pjer.  Later  than  this  the  l(»rds  resolved  to  empower  the  queen  by  stat 
ute  t«i  confer  life-peerages  with  seats  in  parliament  upon  two  judges,  but  the  commons  re(\ised 
their  assent  See  Hansard's  Debates,  3d  series,  vol  160,  p.  1152/  et  seq. ;  id.  vol.  IQHj  pp.  780, 
8i».  1059 ;  id.  vol.  Id3,  pp.  42S,  5d3.  613.     Also  5  H.  L.  Cas.  95d. 

(10)  [But  this  is  (mly  in  trea<;on,  felony,  and  misprision  of  the  same.  See  magna  charta,  9 
Henry  111,  29 ;  2  lust.  49.  And  a  peer,  it  seems,  cannot  waive  the  trial  by  his  peers.  Kel.  56; 
1  State  Trials  255 ;  2  Rush.  64.  And.  if  he  refuse  to  put  himself  on  faiis  peers,  he  may*  be 
dealt  with  as  one  who  stands  mute :  yet  if  one  who  has  a  title  to  peerage  be  indicted  and 
arraigned  as  a  commoner,  and  plead  not  guilty,  and  put  himself  upon  the  country,  he  cannot 
atlerwards  suggest  he  is  a  peer,  and  pray  trial  by  his  peers.  2  Hawk.  P.  C.  o.  44,  &  19.;  and 
see  fvLTtheTfpogt,  book  4,  260. 

In  a  1  misdemeanors,  as  libels,  riots,  perjury,  conspiracies,  <feo.,  a  peer  is  tried  like  a  com- 
moner by  a  jury :  3  Inst  30;  Hawk.  P.  C.  b.  2,  c.  44,  ss.  13.  14.  So  in  c&se  of  an  appeal 
of  lelony  he  is  to  be  tried  by  a  jury :  9  Go.  Rep.  :)0;  2  Inst.  49 ;  and  the  indiotmenta  of  peers 
for  treason  or  felony,  are  to  be  found  by  freeholders  of  the  county,  and  then  the  peers  *are  to 
plead  before  the  high  steward,  Ac.    1  Inst.  156 ;  3  id.  20. 

Peers  (Fortesc.  359)  and  members  of  parliament  have  no  exemption  from  arrest  in  case  of 
treason,  felony,  or  actual  breach  of  the  peace.  4  Inst.  24,  25 ;  2  Wils.  159,  100 ;  11  Hargr.  St 
Tr.  305.  But  a  peer  menacing  another  person,  whereby  the  latter  fears  his  life  is  in  danger, 
no  writ  of  suplicavit,  but  a  subpcena  issues,  and  when  the  peer  appears,  instead  of  surety,  he 
only  promises  to  keep  the  peace.    35  Hen.  YI. 

The  privilege  of  peers  does  not  extend  to  foreign  noblemen,  who  have  no  more  privileges 
here  than  ccnninoners.    Co.  Litt  156 ;  2  Inst  48 ;  Lex.  Coast.  80,  81. 

The  peers  of  Scotland  or  Ireland  had  no  privilege  in  this  kingdom  before  the  union ;  but, 
by  clauses  in  the  respective  articles  of  union,  the  elected  peers  have  all  the  privileges  of  peers 
of  parliament ;  also  all  the  rest  of  the  peers  of  Scotland  aud  Ireland  have  all  the  privileges 
of  the  peerage  of  England,  excepting  only  that  of  sitting  and  voting  in  parliament;  and  Irish 
peers,  who  are  members  of  the  house  of  commons,  are  not  entitled  to  the  privilego  of  peerage. 
An  Irish  peer  ought  not  to  serve  upon  a  graud  Jury  unless  he  is  a  member  of  the  house  of 
commons.     Russell  <fc  Ryl.  Cro.  C.  11/.] 

(11)  [The  bishops  being  summoned  to  parliament  as  peers  might  thereby  have  become  enti- 
tled to  trial  by  peers ;  but,  unless  bishops  were  to  try  bishops,  none  others  are  proporl v  peers 
of  bishops.  These  peers  of  l(»rds  are  peculiarly  designated  spiritual.  It  may  Ihj  observed 
that,  although  lords  of  parliament,  they  never  sit  upon  matters  of  treason  or  of  blood ;  and  it 
would  be  a  htrauge  anomaly,  that  upon  a  bishop  all  other  lords  of  parliauient,  save  bishops, 
who  are  also  lords,  mighty  in  capital  cases,  pass  judgment  of  death.  Bishops  Graumer  and  Fibher 
wero  tried  by  jury.] 
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judicature  as  other  peers  of  the  realm.  If  a  woman,  noble  in  her  own  right, 
marries  a  commoner,  she  still  remains  noble,  (12)  and  shall  be  tried  by  her  peers: 
but,  if  she  be  only  noble  by  marriage,  then,  by  a  second  marriage  with  a  com- 
moner, she  loses  her  dignity ;  for  as  by  marriage  it  is  gained,  by  marriage  it  is 
also  lost  (v)  (13)  Yet  if  a  duchess  dowager  marries  a  baron,  she  contmues  a 
r  *402 1  "^^^^®®s  s*'^^^  >  ^^^  ^^^  ^^^  *nobility  SLTepares,  and  therefore  it  is  no  deg- 
L  ■*    i*adation.  (w)    A  peer,  or  peeress,  either  in  her  own  right  or  by  marriage, 

cannot  be  arrested  in  civil  cases:  (z)  and  they  have  also  many  peculiar  privi- 
leges annextjd  to  their  peerage  in  the  course  of  judicial  proceedings.  (14)  A  peer, 
sitting  in  ludgment  gives  not  his  verdict  upon  oath,  like  an  ordinary  juryman, 
but  upon  his  honour:  (y)  he  answers  also  to  bills  in  chancery  upon  nis  honour, 
and  not  upon  his  oath  ;  (z)  but,  when  he  is  examined  as  a  witness  either  in  civil 
or  criminal  cases,  he  must  be  sworn :  (a)  for  the  respect  which  the  law  shows  to 
the  honour  of  a  peer,  does  not  extend  so  far  as  to  overturn  a  settled  maxim,  that 
in  judicio  iion  creditnr  nisi  juratis.{b)  The  honour  of  peers  is,  however,  so 
highly  tendered  by  the  law,  that  it  is  much  more  penal  to  spread  false  reports  of 
them  and  certain  other  great  officers  of  the  realm,  than  of  other  men :  scandal 
against  them  being  called  by  the  peculiar  name  of  scandalum  magnatum,  and 
subjected  to  peculiar  punishments  by  divers  ancient  statutes,  {c) 

A  peer  cannot  lose  his  nobility,  but  by  death  or  attainder;  though  there  was 
an  instance  in  the  reign  of  Edward  the  Fourth,  of  the  degradation  of  George 
Nevile,  duke  of  Bedford,  by  act  of  parliament,  {d)  on  account  of  his  poverty, 
which  rendered  him  unable  to  support  his  dignity,  (e)  But  this  is  a  singular 
instance,  which  serves  at  the  same  time,  by  having  happened,  to  shew  the  power 
of  parliament;  and  by  having  happened  but  once,  to  shew  how  tender  the 
parliament  hath  been  in  exerting  so  high  a  power.  It  hath  been  said,  indeed,  (/) 
that  if  a  baron  wastes  his  estate  so  that  he  is  not  able  to  support  the  degree,  the 
king  may  degrade  him :  but  it  is  expressly  held  by  later  authorities,  {g)  that  a 
peer  cannot  be  degraded  but  by  act  oi parliament. 

r  <c4Q3  -I  *The  commonalty,  like  the  nobility,  are  divided  into  several  degrees ; 
*-  J   and,  as  the  lords,  though  different  in  rank,  yet  all  of  them  are  peers  in 

respect  of  their  nobility,  so  the  commoners,  though  some  are  greatly  superior  to 
others,  yet  all  are  in  law  peers,  in  respect  of  their  want  of  nobility,  {h) 

The  nrst  name  of  dignity,  next  beneath  a  peer,  was  anciently  that  of  tndameSy 
vice-domini,  or  valvasors:  (i)  who  are  mentioned  by  our  ancient  lawyers  (j)  as 
viri  magna  dignitatis:  and  Sir  Edward  Coke  (k)  speaks  highly  of  them.  let 
they  are  now  quite  out  of  use ;  and  our  legal  antiquaries  are  not  agreed  upon 
even  their  original  or  ancient  office. 

Now,  thereiore,  the  first  personal  dignity,  after  the  nobility,  is  a  knight  of  the 
order  of  St  George,  or  of  the  garter;  first  instituted  by  Edward  III,  A.  D.  1344.  (l) 
NextJ  (but  not  till  after  certain  official  dignities,  as  privy-counsellors,  the  chan- 
cellors of  the  exchequer  and  duchy  of  Lancaster,  the  chief  justice  of  the  king's 
bench,  the  master  of  the  rolls,  and  the  other  English  judges,)  follows  a  knight 

(V)  Over,  79.    Co.  LItt.  IC.  (w)  2  Inst.  M.  (x)  Finch.  I.  355,    1  Venlr.  288. 

(y)  1  liiat.  40.  (z)  1  P.  Wms.  148  (a)  Salk.  612.  (h)  Cro.  Car.  64. 

(c)  Ed\r.  I,  c.  U.    2  Klo.  II,  st.  1,  c.  «.    12  BIc.  II,  c.  11.  (d)  4  Inst.  855. 

(ej  The  pi-oniable  to  the  act  is  remarkable :  "  Forasmuch  as  oftenUmes  it  is  seen,  that  when  any  lorrl  is 
called  to  hi>?h  estate,  and  hath  not  convenient  livelihood  to  support  the  same  di|i^ity.  it  induceth  great  pov- 
crty  and  indigenre,  and  causeth  oaentlmes  great  extortion,  embracery,  and  maintenance  to  be  had,  to 
the  great  trouble  of  all  ernch  countries  where  such  estate  shall  happen  to  be  :  therefore,"  t^r. 

(/)  >Iofir.  «78.  (g)  12  Rep.  107.    12  Mod.  66.         (h)  2  Inst.  29.         (i)  Cnmclen,  Brikin.  t.  Ordinet, 

(j)  Bracton,  1. 1,  c.  8.  (k)  2  Inet.  667.  (Ij  8el<l.  Tit.  of  Uon.  2.  5,  41. 

(12)  [But  8he  commnnicates  no  rank  or  title  to  her  husband.    Har^.  Co.  Lltt.  326,  b.] 

(13)  [Yet  Mhe  is  commonly  called  and  addressed  by  the  style  and  title  which  she  bore  before 
her  second  marriage,  but  this  is  only  by  courtesy ;  as  the  daughters  of  dukes,  marquesses,  aud 
oarl.-t,  are  usually  addressed  by  the  title  of  lady,  though  in  law  they  are  commoners. 
Dyer,  79.] 

(14)  [See  Tidd,  8th  ed.  194.  This  privilege  does  not  protect  them  from  attachments  for  not 
obeying  the  process  of  the  courts :  1  Wils.  332 ;  nor  does  it  extend  to  peeresses  by  marriage, 
if  they  afterwards  intcjrmarry  with  commoners.  Co.  Litt  16.  The  servants  of  peers  are  liable 
to  arrest  lOQeo.  Ill,  c.  50.  And  see  1  Chit  Rep.  83.  Peers  of  the  realm  cannot  be  bail. 
9  Marsh.  232.    And  see  1  D.  and  B.  126.] 
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banneret;  who  indeed  by  statutes  5  Ric.  II,  st.  2,  c.  4,  and  14  Ric.  IT,  o.  11,  is 
ranked  next  after  barons:  and  his  precedence  before  the  younger  sons  of 
viscounts  was  confirmed  to  him  by  order  of  King  James  I,  in  the  tenth  year 
of  his  reign,  (m)  But,  in  order  to  entitle  himself  to  this  rank,  he  must  have 
been  created  by  the  king"  in  person,  in  the  field,  ander  the  royal  banners,  in  time 
of  open  war.  (»)  Else  he  ranks  after  baronets,  who  are  the  next  order ;  which 
title  is  a  dignity  of  inheritance,  created  by  letters  patent,  and  usually  descendi- 
ble to  the  issue  male.  It  was  first  instituted  by  King  James  the  f^irst,  A.  D. 
1611,  in  order  to  raise  a  competent  sum  for  the  reduction  of  the  province  of 
Ulster  in  Ireland;  (15)  for  which  reason  all  baronets  have  the  arms  of  Ulster 
superadded  to  their  family  coat  Next  follow  knights  of  the  bath  ;  an  order  insti- 
tuted by  King  Henry  IV,  *and  r'evived  by  King  George  the  First  They  p  ^.r..  -i 
are  so  called  n-om  the  ceremony  of  bathing  the  knight  before  their  crea-   ^  J 

tion.  The  last  of  these  inferior  nobilitv  are  knights  bacJielors  ;  the  most  ancient 
though  the  lowest,  order  of  knighthooa  amongst  us :  (16)  for  we  have  an  instance 
(o)  of  King  Alfred's  conferring  this  order  on  his  son  Athelstan.  The  custom  of 
the  ancient  Germans  was  to  give  their  young  men  a  shield  and  a  lance  in  the 
great  council :  this  was  equivalent  to  the  toga  virilis  of  the  Romans :  before  this 
they  were  not  permitted  to  bear  arms,  but  were  accounted  as  part  of  the  father's 
household ;  after  it,  as  part  of  the  community.  ( p)  Hence,  some  derive  the  usage 
of  knighting,  which  has  prevailed  all  over  the  western  world,  since  its  reduction 
by  colonies  from  those  northern  heroes.  Knights  are  called  in  Latin  equites 
aurati:  at^m^t,  from  the  gilt  spurs  they  wore ;  and  e^mYe«,  because  they  always 
served  on  horseback :  for  it  is  observable,  {q)  that  almost  all  nations  call  their 
knights  by  some  appellation  derived  from  an  horse.  They  are  also  called  in  our 
law  milites,  because  they  formed  a  part  of  the  royal  army,  in  virtue  of  their 
feudal  tenures;  one  condition  of  which  was,  that  every  one  who  held  a  knight's 
fee  immediately  under  the  crown,  which  in  Edward  the  Second's  time  (r) 
amounted  to  20Z.  per  annum,  was  obliged  to  be  knighted,  and  attend  the  king 
in  his  wars,  or  fine  for  his  non-compliance.  The  exertion  of  this  prerogative, 
as  an  expedient  to  raise  money  in  the  reign  of  Charles  the  First,  gave  great 
oflTence;  though  warranted  by  law, and  the  recent  example  of  Queen  Elizabeth; 
(17)  but  it  was,'  by  the  statute  16  Oar.  I,  c  16,  abolished ;  and  this  kind  of  knight- 
hood has,  since  that  time,  fallen  into  great  disregard. 

These,  Sir  Edward  Coke  says,  (s)  are  all  the  names  of  dignity  in  this  kingdom, 
esquires  and  gentlemen  being  only  names  of  worship.    But  before  these  last  (t) 

(m)  IbM.  2.  II.  3.  (n)  4  Inst  6.  (o)  Will.  Malmsb.  Ub.  3.  ( p)  Tao.  de  Monb.  Oerm.  18. 

(9)  Camd.  ibid.    Co.  Xitt.  74.  (r)  Sbit.  de  AfiUi.    1  Edw.  IL  (a)  2  Inst.  6U7. 

(t)  The  rnlos  of  preoedence  in  Bngland  may  bo  reduced  to  the  followinflr  table :  in  which  those  marlced  * 
are  entitled  to  the  nuilc  hei*e  allotted  them,  by  atatuto  31  Hen.  VIII,  c.  10  ;  marlced  t,  by  statute  1  W.  and 
M.  c.  2i  ;  marlced  t  by  letters  patent,  9,  10,  and  U  Jac.  I,  which  see  In  Sold.  Tit.  of  Hon.  ii.  5,  46,  and  ii. 
11,  3  ;  miirked  t.  by  ancient  usage  and  established  custom  ;  for  which  see,  amoni;  others,  Oamden-Q  Bri- 
tannia, Tit.  Ordinea.  Milles's  Catalogue  of  Honour,  edit.  1010 ;  aod  ChamberlaynVs  Fi-eseot  Siate  of  £ng 
land,  b.  3,  ch.  8. 

TABLE  OF  PRBCBDENCB. 

*  The  king's  children  and  gnuidohildren.  *  Lord  Oreivt  Chamberlain.    But 
* brethren.  see  private  stat.  1  Gea  I,  o.  3, 

♦  4 rclibiahop  or  Canterbury  (18)  •  Lord  Admiral,  ownttcgroo. 
'  Lord  ChaiiceUor  or  Keeper,  If  a  bMron.  -  *  Lord  Steward  of  the  hotuebold 

*  Archbishop  of  York.  *  Lord  Chamberlain  of  the  house- J 

•  I  ord  Treaanrer  )  hold, 

•  lx>rd  President  of  the  Council,  >  If  barons.  *  Dukes. 

*  Lord  Priry  Seal,  )  *  Marquesses. 

(15)  [One  hundred  gentlemen  advanced  each  one  thousand  pounds ;  for  which  this  title  was 
conferred  upon  them.    2  Rap.  185,  fo.] 

(16)  [There  are  aUo  other  orders  of  knights ;  as  knights  of  the  chamber ;  knights  of  the  order 
of  St.  John  of  Jemsalem;  knights  of  Malta;  knight  marshal;  knights  of  the  Rhodes;  knights 
of  the  shire;  knights  templars;  knights  of  the  thistle,  and  knights  of  St.  Patrick.] 

(17)  [Omsiderable  fees  accrued  to  the  king  upon  the  performance  of  the  ceremony.] 

(18)  [It  is  said,  that  before  the  conquest,  oy  a  constitution  of  Pope  Gregory,  the  two  arch- 
bishops were  equal  in  dignity,  and  in  the  number  of  bishops  subject  to  their  autnority ;  and  that 
William  the  cJimqueror  thought  it  prudent  to  give  precedence  and  superiority  to  the  arch- 
bishop of  Canterbury ;  but  Thomas,  archbishop  of  York,  was  unwilling  to  acknowledge 
liis  inferiority  to  Lamranc,  archbishop  of  Canterbury,  and  appealed  to  the  pope,  who  referred 
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r  *405  1  *^®  heralds  rank  all  *colonel8,  sergeants  at  law,  and  doctors  in  the  three 
■■  J   learned  professions. 

r  *406 1  *Esquires  and  gentlemen  are  confounded  together  by  Sir  Edward 
■■  ^   Coke,  who  observes,  {u)  that  every  esquire  is  a  gentleman,  and  a  gentle- 

man is  defined  to  be  one  qui  arma  aerit,  who  bears  coat  armour,  the  grant  of 
which  adds  gentility  to  a  man's  family :  in  like  manner  as  civil  nobility,  among 
the  Romans,  was  founded  in  the  Jus  imaginum,  or  having  the  image  of  one  an- 
cestor at  least,  who  had  borne  some  curule  office.  It  is  indeed  a  matter  some- 
what unsettled,  what  constitutes  the  distinction,  or  who  is  a  real  esquire  ;  for  it 
is  not  an  estate,  however  large,  that  confers  this  rank  upon  its  owner.  Camden, 
who  was  himself  a  herald,  distinguishes  them  the  most  accurately ;  and  he  reckons 
up  four  sorts  of  them :  (v)  1.  The  eldest  sons  of  knights,  and  their  eldest  sons  in 
perpetual  succession :  (w)  2.  The  eldest  sons  of  younger  sons  of  peers,  and  their 
eldest  sons  in  like  perpetual  succession:  both'whicn  species  of  esquires. Sir 

x)  3.  Esquires  created  by  the  king's 


Henry  Spelman  entitles  armigeri  natalitiL  (a 
letters  patent,  or  other  investiture ;  (19)  and 


their  eldest  sons.    4  Esquires  by 


i  DakM^  eldest  sons. 

*  Barla. 

t  MarqaesseaP  eldest  wvom, 
I  DukeaP  younger  bodb. 

*  VlcoantBL 

t  Earls'  eldest  sons. 

%  Marquesses'  younger  sons. 

*  Secretary  of  State,  if  a  bishopw 

*  Bishop  of  London. 
* Durham. 

* Winchester. 

*  Bishops. 

*  Secretary  of  State,  if  a  haroo. 

*  Barons. 

Speaker  of  the  House  of  Commons. 

Lords  Commissioners  of  the  Great  SeaL 
: :  ViBCoants'  eldest  sons. 
: :  Earls'  younger  soubl 

Barons'  eldest  sons. 

Knights  of  the  Garter. 

Privy  Counsellors. 

Chancellor  of  the  Exchequer. 

Chancellor  of  the  Duchy. 


Master  of  the  Rolls. 

Chief  Jnstioe  of  the  Common  ^ 

Chief  Barou  of  the  Exchequer. 

Judges,  and  Barous  of  the  Coif. 

Knights  Bannerets,  royaL 

Viscounts'  younger  sons. 

Barons'  younger  sojuk 

Baronets. 

Kuights  Bannerets. 

Knighto  of  the  Bath. 

Knights  Bachelors. 

Baronets'  eldest  sonSL 

Knights'  eldest  SOUBL 

Baronets'  younger  sons. 

Knight's  younger  sous. 

ColouelBL 

8eijeants«t-law. 

Doctors. 

Esquires. 
\  Gentlemen. 

Yeomen. 
:  Tradesmen. 
: :  Artificers. 

Labourera  [SO] 


Chief  Justice  of  the  King's  Bench.  .    . 

I.  B.  Married  women  and  widows  are  entitled  to  the  same  rank  among  each  other,  as  their  hushanda  would 
lespeetirely  hare  borne  between  themselres,  except  such  rank  is  merely  professional  or  official ;  and  unmarried 
women  to  tiie  same  rank  as  their  eldest  brothers  would  bear  among  men,  during  the  lives  of  tb^  fikthera. 


(«)  8  Inat  068. 


(«)  2  Inst.  688.  (w)  2  InsL  667. 


(0)  Gloes.  48. 


the  matter  to  the  king  and  barons ;  and  In  a  conncil  held  at  Windsor-castle,  they  deoidcd  in 
favor  of  the  archbishop  of  Canterbury.    Godw.  Gomm.  de  Prfiesol.  665. 

But  the  archbishops  of  York  lon^  afterwards  refhsed  to  acquiesce  in  this  decision,  for  bishop 
Godwin  relates  a  corioas  and  Indicrons  struggle  which  took  place  in  the  reign  or  Henry  if, 
above  one  hundred  years  afterwards,  between  Roger,  archbishop  of  York,  ana  Richard  arch- 
bishop of  Canterbury,  for  the  chair  on  the  right  hand,  of  the  pope^s  legate.  lb.  79.  Perhaps  to 
this  decision,  and  their  former  equality,  we  may  refer  the  present  distinction  between  them ;  viz. : 
that  the  archbishop  of  Canterbury  is  primate  or  all  England,  and  the  archbishop  of  York  is  pri- 
mate of  England.] 

(19)  Now  disused. 

(20)  The  present  order  of  precedence  is  as  follows : 
The  Prince  of  Wales.  Dukes. 
The  Sovereign's  younger  sons  and  grandsons.      Marquises. 

'      '  Dukes'  eldest  sons 

Earls. 

Marquises'  eldest  sons. 
Dukes'  youngest  sons. 
Viscounts. 
Earl's  eldest  sons. 
Marquises' younger  sons. 
Bishop  of  London. 

"       '*  Durham. 

"       "  Winchester. 
Bishops. 
Secretary  of  State,  if  a  baron. 


brothers. 
"  "        nephews. 

"  "        uncles. 

Archbishop  of  Canterbury. 

Lord  Chancellor. 

Archbishop  of  York. 
"  "  Armagh. 

"  "  Dublin. 

Lord  President  of  the  Council, 

L-jrd  Privy  Seal, 

Lord  Great  Chamberlain, 

Earl  Marshal, 

Lord  Steward  of  the  household, 

Lord  Chamberlain  of  the  house- 
hold, 
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A^J^  Speaker  of  House  of  Commona. 

aegree.     rj^-eag^irer  of  the  household. 
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virtue  of  their  offices;  as  justices  of  the  peace,  and  others  who  bear  any  office 
of  trust  under  the  crown.  To  these  may  be  added,  the  esquires  of  knights  of 
the  bath,  each  of  whom  constitutes  three  at  his  installation ;  and  all  foreign, 
nay,  Irish  peers;  for  noji  only  these,  but  the  eldest  sons  of  peers  of  Great  Britain^ 
though  freouently  titular  lords,  are  only  esquires  in  the  law,  and  must  be  so 
named  in  all  legal  proceedings,  (if)  As  for gentlemefty  says  Sir  Thomafi  Smith,  {z) 
they  be  made  ^ood  cheap  in  this  kingdom :  for  whosoever  studieth  the  laws 
of  the  realm,  wno  studieth  in  the  universities,  who  professeth  the  liberal  sci- 
ences, and,,  to  be  short,  who  can  live  idly,  and  without  manual  labor,  and  will 
bear  the  port,  charge,  and  countenance  of  a  gentleman,  he  shall  be  called  master, 
and  shall  be  taken  for  a  gentleman.  (21)  A  yeoman  is  he  that  hath  free  land  of 
forty  shillings  by  the  year;  who  was  anciently  thereby  Qualified  to  ser\-eon  juries, 
vote  for  kniffhts  of  the  *8hire,  and  do  anv  other  act,  wnere  the  law  re-  r^^  iQfi  i 
quires  one  that  i^probus  et  legalia  homo,  [a)  L       *  J 

The  rest  of  the  commonalty  are  tradesfneriy  artificers,  and  labourers;  who,  as 
well  as  all  others,  must  in  pursuance  of  the  statute  1  Hen.  V,  c  5,  be  styled  by 
the  name  and  addition  of  their  estate,  degree,  or  mystery,  and  the  place  to  which 
they  belong,  or  where  they  have  been  conversant,  in  all  original  writs  of  actions 
personal,  appeals,  and  indictments,  upon  which  process  of  outlawry  may  be 
awarded ;  in  order,  as  it  should  seem,  to  prevent  any  clandestine  or  mistaken 
outlawry,  by  reducing  to  a  specific  certainty  the  person  who  is  the  object  of  its 
process.  (22) 


CHAPTER  XIIL 
OF  THE  MILITARY  AND  MARITIME  STATES. 

The  military  state  includes  the  whole  of  the  soldiery ;  or  such  persons  as  are 
peculiarly  appointed  among  the  rest  of  the  people,  for  the  safeguard  and  defence 
of  the  realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a  distinct  order  of  the 

fpj  3  Inst.  80.    S  Inst  067.  C»J  Commonw.  of  Bng.  b.  1,  c.  90.  fo)  S  IiiBt.  688w 

Comptroller  of  the  household.  Knights  bannerets  royaL 

Master  of  the  horse.  Yiscoants'  joonger  sons. 

Vice-Chamberlain  of  the  household.  Barons'  younger  sons. 

Becretaiy  of  State  if  not  a  baron.  Baronets. 

Yiscounts'  eldest  sons.  Knights  bannerets. 

Earls'  younger  sons.  Knights  of  the  bath. 

Barons'  eldest  sons.  Knights  bachelors. 

Knights  of  the  garter.  Baronets'  eldest  sons. 

Privy  Councillors.  Knights'  eldest  sons. 

Chancellor  of  the  Exchequer.  Baronets'  younger  sons. 

Chancellor  of  the  Duchy  of  Lancaster.  Knights'  younger  sons. 

Chief  Justice  of  the  Queen's  Bench.  Sergeants  at  Law. 

Master  of  the  Rolls.  Masters  in  Lunacy. 

Chief  Justice  of  the  Common  Pleas.  Doctors  of  Divinity. 

Chief  Baron  of  the  Exchequer.  "      "  Law. 

Lords  Justices.  "     Medicine. 

Vice  Chancellors.  Esquires. 

Judges  of  the  Queen's  Bench.  Gentlemen. 

*"       "        Common  Pleas.  Yeomen. 

Barons  of  the  Excheauer.  Tradesmen. 

Judge  of  the  Court  or  Probate.  Artificers. 

Commissioners  in  Bankruptcy.  Laborers. 

(21)  [The  eldest  son  has  no  prior  claim  to  the  degree  of  gentlemen ;  for  it  is  the  text  ot  Lit- 
tleton, that  "  everv  son  is  as  great  a  gentleman  as  the  eldest"    Sect.  210.] 

(22)  Profess(>r  Christian  adds  in  this  place  a  somewhat  lengthy  note,  which  we  may  perhaps 
with  propriety  omit.  Its  purpose  is  to  show  the  unsoundness  of  a  proposition  that  "has 
lately  been  industriously  propu^ted/'  "in  order  to  excite  discontent  and  stir  up  rebellion 
against  all  good  order  and  peaoeml  government^"  namely  -,  '*  that  all  men  are  by  nature  equal" 
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profession  of  arms.  (1)  In  absolute  monarchies  this  is  necessary  for  the  safety 
of  the  prince,  and  arises  from  the  main  principle  of  their  constitution,  which  is 
that  of  governing  by  fear :  but  in  free  states  the  profession  of  a  soldier,  taken 
singly  and  merely  as  a  profession,  is  justly  an  object  of  jealousy.  In  these  no 
man  should  take  up  arms,  but  with  a  view  to  defend  his  country  and  its  laws: 
he  puts  not  off  the  citizen  when  he  enters  the  camp ;  but  it  is  because  he  is  a 
citizen,  and  would  wish  to  continue  so,  that  he  makes  himself  for  a  while  a  sol- 
dier. The  laws  therefore  and  constitution  of  these  kingdoms  know  no  such 
state  as  that  of  a  perpetual  standing  soldier,  bred  up  to  no  other  profession  than 
that  of  war ;  and  it  was  not  till  the  reign  of  Henry  VII,  that  the  kings  of  Eng- 
land had  so  much  as  a  guard  about  their  persons. 

In  the  time  of  our  Saxon  ancestors,  as  appears  from  Edward  the  Confessor's 
laws,  (a)  the  military  force  of  this  kingdom  was  in  the  hands  of  the  dukes  or 
heretocns,  who  were  constituted  through  every  province  and  county  in  the 
kingdom ;  being  taken  out  of  the  principal  nobility,  and  such  as  were  most  re- 
markable for  being  "  sapientes^  JideUSy  ei  animosi"  Their  duty  was  to  lead  and 
regulate  the  Engfish  armies,  with  a  very  unlimited  power ;  "prout  eis  visum 
r  *409 1  /^^^^^'  ^  honorem  *coron(B  et  utilitatem  regnu"  And  because  of  this 
L  J   great  power  they  were  elected  by  the  people  in  their  full  assembly,  or 

folkmote,  in  the  same  manner  as  sheriffs  were  elected :  following  still  that  old 
fundamental  maxim  of  the  Saxon  constitution,  that  where  any  officer  was 
entrusted  with  such  power,  as  if  abused  might  tend  to  the  oppression  of  the  peo- 
ple, that  power  was  delegated  to  him  by  the  vote  of  the  people  themselves,  (b)  So 
too,  among  the  ancient  Germans,  the  ancestors  of  our  Saxon  forefathers,  they  had 
their  dukes,  as  well  as  kings,  with  an  independent  power  over  the  military,  as 
the  kings  had  over  the  civil  state.  The  dukes  were  elective,  the  king's  hereditary ; 
for  so  only  can  be  consistently  understood  that  passage  of  Tacitus,  (c)  "  reges  ex 
nohilitate,  duces  ex  virtute  sumunt ;  in-  constituting  their  kings,  tne  family  or 
blood  royal  was  regarded,  in  choosing  their  dukes  or  leaders,  warlike  merit :  just 
as  Oassar  relates  of  their  ancestors  in  his  time,  that  whenever  they  went  to  war, 
by  way  either  of  attack  or  defence,  they  elected  leaders  to  command  them,  {d ) 

xa)  C.de  fferetochUs. 

(h)  "  I»H  vero  viri  eligutUur  per  eommune  canHliumjpro  oommuni  vtiUtate  regni^  per  pri.vincituet patriot 
univtratu,  etper  tingulos  comitaitu,  in  pleno/olkmoteyncut  et  vicecomitea,  provindarum  et  cowiUaiuum  eligi 
debent"    LL.  Edw.  C<mfe»9.  ibid.    See  also  Bcde,  Ecd,  HUt.  I.  ft,  e.  10. 

fcj  De  Morib.  Oerm.  7. 

CdJ  "  Quum  bellum  dvitoM  <nU  Ulatum,  defendU  out  h^f^,  magUtratut  qui  M  beOopraHnt  daiauntur.^ 

(1)  The  oonstitational  jealousy  of  standing  armies,  always  so  observable  in  England,  and 
especially,  in  modern  times,  dunng  the  reign  of  TVilliam  III,  has  found  expression  m  several 
provisions  in  the  constitution  of  the  United  States.  **  A  well  regulated  militia  being  necessary 
to  the  security  of  a  free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed.'* 2d  amendment.  "  Congress  shall  have  power  to  raise  and  support  armies,  but  no 
approi)riation  to  Uiat  use  shall  be  for  a  longer  time  than  two  years."  Art.  1,  $  8.  **  No  soldier 
shall,  in  time  of  peace,  be  quartered  in  anv  house  without  the  consent  of  the  owner,  nor  in  time 
of  war  but  in  a  manner  to  be  prescribed  oy  law."  3d  amendment.  The  purpose  has  been  to 
hold  the  military  at  all  times  in  complete  subordination  to  the  civil  power,  and  the  regular  army 
which  is  maintained  is  only  that  which  is  doomed  necessary  to  garrison  forts,  and  preserve  the 
peace  with  the  Indians.  The  whole  available  military  force  of  the  United  States  at  the  time 
of  the  breaking  out  of  the  recent  civil  war,  was  only  16,006  men ;  a  number  surprisinfl:1y  small  ' 
when  we  consider  the  vast  extent  of  our  country,  and  the  long  firoutier  line  bordered  by  tribes 
of  savages.  Immediately  on  the  restoration  of  peace  the  immense  armies  in  the  field  were  lor 
the  most  part  disbanded,  and  the  force  reduced  by  September  30,  1867,  to  56,815.  This  was  still 
further  reduced  the  next  year  to  43,741.  The  constitutional  provision  inhibiting  appropriations 
for  the  army  for  a  longer  period  than  two  years  makes  the  executive,  as  commanaer-m-chief, 
at  all  times  dependent  upon  the  legislative  department,  and  his  power  is  further  restricted  by 
another  pn>vision  which  confers  upon  congress  the  authority  to  make  rules  for  the  government 
uf  the  army  and  navy,  and  for  the  militia  of  the  states  when  called  into  the  service  ofthe  nation. 
Art.  I,  i  8. 

The  division  of  powers  between  the  nation  and  the  states  being  such  as  to  vest  in  the  former 
authority  over  all  those  subjects  falling  within  the  province  of  international  law,  the  states  are 
forbidden,  without  the  consent  of  congress,  to  keep  troops  or  ships  of  war  in  the  time  of  peace, 
or  to  engage  in  war  unless  actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of 
delay.    Ck)nst  of  U.  S.,  art  1,  $  10. 
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This  large  share  of  power,  thus  conferred  by  the  people,  thongh  intended  to  pre- 
serve the  liberty  of  the  subject,  was  perhaps  unreasonably  detrimental  to  the 
prerogative  of  the  crown ;  and  accordingly  we  find  ill  use  made  of  it  by  Edric, 
duke  of  Mercia,  in  the  reign  of  King  Edmund  Ironside ;  who,  by  his  ofl&ce  of 
duke  or  heretoch,  was  entitled  to  a  large  command  in  the  king's  army,  and  by 
his  repeated  treacheries  at  last  transferr^  the  crown  to  Canute,  the  Dane. 

It  seems  unirersally  agreed  by  all  historians,  that  Ein^  Alfred  first  settled  a 
national  militia  in  this  Kingdom,  and  by  his  prudent  discipline  made  all  the 
subjects  of  his  dominion  solaiers :  but  we  are  unfortunately  left  in  the  dai*k  as 
to  the  particulars  of  this  his  so  celebrated  regulation ;  though,  from  what  was 
last  observed,  the  dukes  seem  to  have  been  left  in  possession  of  too  large  and 
independent  a  power ;  which  *enabled  Duke  Harold,  on  the  death  of  r  ^aiqi 
Edward  the  Confessor,  though  a  stranger  to  the  royal  blood,  to  mount   ^  J 

for  a  short  space  the  throne  of  this  kingdom,  in  prejudice  of  Edgar  Atheling, 
the  rightful  heir. 

Upon  the  Norman  conquest  the  feudal  law  was  introduced  here  in  all  its 
rigour,  the  whole  of  which  is  built  on  a  military  plan.  I  shall  not  now  enter 
into  the  particulars  of  that  constitution,  which  belongs  more  properly  to  the 
next  part  of  our  Commentaries ;  but  shall  only  observe,  that>  in  consequence 
(hereof,  all  the  lands  in  the  kingdom  were  divided  into  what  were  called  knights* 
fees,  in  number  above  sixty  thousand ;  and  for  every  knight's  fee  a  knight  or 
soldier,  miles,  was  bound  to  attend  the  king  in  his  wars,  for  forty  days  in  a 
year;  (2)  in  which  space  of  time,  before  war  was  reduced  to  a  science,  the  cam- 
paign was  generally  finished,  and  a  kingdom  either  conquered  or  victorious,  (e) 
by  this  means  the  king  had,  without  any  expense,  an  army  of  sixty  thousand 
men  always  ready  at  his  command.  And  accordingly  we'tind  one,  among  the 
laws  of  William  the  Conquerer,  (f)  which  in  the  king's  name  commands  and 
firmly  enjoins  the  personal  attenaance  of  all  knights  and  others:  "  quodhabeafit 
et  teneant  se  seniper  in  armis  et  equis,  tit  decet  et  oportet :  et  quod  semper  sint 
prompti  et  parati  ad  servitium  suum  integrum  nobis  explendum  et  peragendum^ 
cum  opus  adfuerit,  secundum  qxiod  debent  defeodis  et  tenementis  suis  dejure  nobis 
facere^^  This  personal  service  in  process  of  time  degenerated  into  pecuniary 
commutations  or  aids,  and  at  last  the  military  part  (3)  of  the  feudal  system  was 
abolished  at  the  restoration,  by  statute  12  Car.  II,  c.  24. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom  was  left  wholly 
without  defence  in  case  of  domestic  insurrections,  or  the  prospect  of  foreign 


invasions.  Besides  those  who  by  their  military  tenures  were  bound  to  perform  forty 
days'  service  in  the  field,  first  the  assize  of  arms,  enacted  27  Hen.  *II,  (7i)  r  ^ .  -  -  -. 
and  afterwards  the  statute  of  Winchester,  (i)  under  Edward  I,  obligea   L  -I 


every  man,  according  to  his  estate  and  degree,  to  provide  a  determinate  quan- 
tity of  such  arms  as  were  then  in  use,  in  order  to  keep  the  peace :  and  constables 
were  appointed  in  all  hundreds  by  the  latter  statute,  to  see  that  such  arms  were 
provided.  These  weapons  were  cnanged,  by  the  statute  4  and  5  Ph.  and  M.  c.  2, 
into  others  of  more  modem  service ;  but  both  this  and  the  former  proyisions 
were  repealed  in  the  reign  of  James  I.  {Jc)  While  these  continued  m  force,  it 
was  usual  from  time  to  time  for  our  princes  to  issue  commissions  of  array,  and 
send  into  every  county  oflScers  in  whom  they  could  confide,  to  muster  and  array, 
or  set  in  military  order,  the  inhabitants  of  every  district ;  and  the  form  of  the 
commission  of  array  was  settled  in  parliament  in  the  5  Hen.  IV,  so  as  to  prevent 

(«)  The  Poles  are,  even  at  this  day,  sotenacionsof  their  ancient  constitution,  that  their  pospolite,  ormllU 
tia.  cannot  be  compelled  to  serve  above  six  weeks,  or  forty  days  In  a  year.    Mod.  Un.  Hist,  xxxlv.  12. 
(/)  C.  5«.    «ce  Co.  Litt.  75.  76.  (*)  Hoved.  A.  D  1181.  (i)  13  Edw.  I.  c.  6. 

(I)  .Stat.  1  Jac.  I,  c.  2S.    21  Jac.  I,  c.  28. 

^2)  [We  freanently  read  of  half  a  knight,  or  other  aliquot  part,  as  for  so  mnoh  land  threo 
Knights  and  a  naif,  <fec.,  were  to  be  returned :  the  fraction  of  a  Knight  was  performed  by  a  whole 
knight  who  served  half  the  time,  or  other  due  proportion  of  it.] 

(3)  [The  militarv  or  warlike  pai-t  of  the  feudd  system  was  abolished,  when  personal  service 
was  dispensed  with  for  a  pecuniary  commutation,  an  early  as  the  reign  of  Henry  II.  But  tiie 
military  tenures  still  remained  till' 12  Car.  II,  c.  24.    See  book  2,  p.  TU\ 
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the  insertion  therein  of  any  new  penal  clauses.  (I)  Bnt  it  was  also  provided  (m) 
that  no  man  should  be  compelled  to  go  out  of  tne  kingdom  at  any  rate,  nor  out  of  ■ 
his  shire  but  in  cases  of  urgent  necessity;  nor  shouldprovide  soldiers  unless  by 
consent  of  parliament  About  the  reign  of  King  Henry  the  Eighth,  or  his 
children,  lieutenants  began  to  be  introduced,  (n)  as  standing  representatives  of 
the  crown,  to  keep  the  counties  in  military  oitier ;  for  we  find  them  mentioned 
as  known  officers  in  the  statute  4  and  5  Ph.  and  M.  c.  3,  though  they  had  not 
been  then  long  in  use,  for  Camden  speaks  of  them  (o)  in  the  time  of  Queen  Eliza- 
beth, as  extraordinary  ma^strates  constituted  only  in  times  of  difficulty  and 
danger.  But  the  introduction  of  these  commissions  of  lieutenancy,  which  con- 
tained in  substance  the  same  powers  as  the  old  commissions  of  ai*ray,  caused  tlie 
latter  to  fall  into  disuse. 

In  this  state  things  continued  till  the  repeal  of  the  statutes  of  armour  in  the 
reign  of  King  James  the  First :  after  whicn,  when  Kin^  Charles  the  First  had, 
during  his  northern  expeditions,  issued  commissions  of  lieutenancy,  and  exerted 
some  military  powers,  which,  having  been  long  exercised,  were  thought  to  belong 
to  the  crown,  it  became  a  question  m  the  long  parliament,  how  far  the  power  of 
the  militia  did  inherently  reside  in  the  king ;  being  now  unsupported  by  any 
statute,  and  founded  only  upon  immemorial  usage.  This  question,  long  agitated 
r  *412 1  ^^^^^  great  heat  and  resentment  on  both  *sides,  became  at  length  the 
^  J   imm^iate  cause  of  the  fatal  rupture  between  the  king  and  his  parliament ; 

the  two  houses  not  only  denying  this  prerogative  of  the  crown,  the  legality  of 
which  perhaps  might  be  somewhat  doubtful,  but  also  seizing  into  their  own 
hands  the  entire  power  of  the  militia^  of  the  illegality  of  which  step  could  never 
be  any  doubt  at  all. 

Soon  after  the  restoration  of  King  Charles  the  Second,  when  the  military 
tenures  were  abolished,  it  was  thought  proper  to  ascertain  the  power  of  the 
militia,  to  recognize  the  sole  right  of  the  crown  to  govern  and  command  them, 
and  to  put  the  whole  into  a  more  regular  method  of  military  subordination :  {p ) 
and  the  order,  in  which  the  militia  now  stands  by  law,  is  principally  built  upon 
the  statutes  which  were  then  enacted.'  It  is  true  the  two  last  of  them  are  appar- 
ently repealed ;  but  many  of  their  provisions  are  re-enacted,  with  the  addition 
of  some  new  regulations,  oy  the  present  militia  laws,  (4)  the  general  scheme  of 
which  is  to  discipline  a  certain  number  of  the  inhabitants  of  every  county, 
chosen  by  lot  for  three  years,  and  officered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  commission  from  the  crown. 
They  are  not  compellable  to  march  out  of  their  counties,  unless  in  case  of  inva- 
sion or  actual  rebellion  within  the  realm  (or  any  of  its  dominions  or  territories), 
(q)  nor  in  any  case  compellable  to  march  out  of  the  kingdom.  They  are  to  be 
exercised  at  stated  times ;  and  their  discipline  in  general  is  liberal  and  easy;  but 
when  drawn  out  into  actual  service,  they  are  subject  to  the  rigours  of  martial 
law,  as  necessary  to  keep  them  in  order.  This  is  the  constitutional  security  which 
our  laws  (r)  have  provided  for  the  public  peace,  and  for  protecting  the  realm 
against  foreign  or  domestic  violence.  (5) 

Oj  Hnsh worth,  part  3.  pages  883,  dfft.    See  8  Ryni.  874,  fto. 

(mj  Stat.  1  Edw.  I!I,  «t.  2,  c.  ft  and  7.    25  Kdw.  III.  at.  6,  c.  8.  (n)  1«  Eym.  75. 

{ojBrii.m.    Edit.  1594.        rp;  13  Car.  II,  o.  6.    14  Car.  11,  o.  3.    15  Car.  II,  o.  4.        r^^  Stat.  16  Geo. 
III.  c.  3. 
(r)  2  Geo.  m,  o.  10.    9  Geo.  in,  c.  42.    16  Geo.  lU,  c.  8.    18  Geo.  Ill,  c.  14  and  50.    19  Geo.  m,  c.  72. 

(4)  [The  present  militia  Rystem  is  mainly  rejnilated  by  42  Geo.  Ill,  o.  90,  as  altered  and 
amended  by  manjr  snbf^uent  a(*t8,  the  last  of  which  ia  32  and  !13  Vic.  c.  13.  The  Mineral 
scheme  of  the  iegi^latare  has  been  to  discipline  a  certain  number  of  the  inhabitants  of  every 
county,  chosen  by  lot  for  five  years,  and  officered  by  the  lord  lientenant,  the  deputy  lieutenants, 
and  other  principal  land  owners  under  a  commission  from  the  crt>wn.  ] 

(5)  In  the  United  States  the  individual  states  discipline  and  officer  the  militia,  but  congress 
may  i>rovide  therefor,  and  also  for  calling  them  forth  to  execute  the  laws  of  the  Union,  sup- 

Sress  insurrections  and  repel  inva8i(ms.  OmsL  art.  1,  $  8.  When  thus  called  forth  the  presi- 
ent  is  commander-in-chief:  art.  2,  $  2;  and  congress  may  provide  for  their  government. 
Art  1,  $  d.  By  the  act  of  Feb.  28,  17%,  the  president  was  empowered  to  call  forth  the  militia 
to  repel  invadons,  or,  in  imminent  danger  theraof,  to  put  down  insurroctions  or  enforce  thf 
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When  the  nation  was  engaged  in  war,  more  veteran  troops  and  more  regular 
diiC  pline  were  esteemed  to  be  necessary  than  could  be  expected  from  a  mere 
militia.  And  therefore  at  such  times  more  rigorous  methods  were  put  in  use 
for  the  *rai8inff  of  armies,  and  the  due  regulation  and  discipline  of  tne  r  ^^^^g  -i 
soldiery :  which  are  to  be  looked  upon  only  as  temporary  excrescences  ^  ^ 

bred  out  of  the  distemper  of  the  state,  and  not  as  any  part  of  the  permanent 
and  perpetual  laws  of  the  kingdom.  For*  martial  law,  which  is  built  upon  no 
settled  principles,  but  is  entirely  arbitrary  in  its  decisions,  is,  as  Sir  Matthew 
Hale  observes,  {s)  in  truth  and  reality  no  law,  but  something  indulged  rather 
than  allowed  as  a  law.  (6)  The  necessity  of  orier  and  disciphne  in  an  army  is 
the  only  thing  which  can  give  it  countenance ;  and  therefore  it  ought  not  to  be 
permitted  in  time  of  peace,  when  the  king's  courts  are  open  for  all  persons  to 
receive  justice  according  to  the  laws  of  the  land.  Wherefore,  Thomas,  earl  of 
Lancaster,  being  condemned  at  Pontefract,  15  Edw.  II,  by  martial  law,  his 
attainder  was  reversed,  1  Edw.  Ill,  because  it  was  done  in  time  of  peace,  (t)  (7) 

CmJ  mst.  C.  L.  o.  S.  ftj  2  Brad.  Appen.  60. 

laws  against  obBtnictions  or  combinations.  1  Statnte  at  Large,  4^.  Under  this  statate  it 
belongt)  to  the  president  exclasively  to  determine  when  the  contingency  has  arisen  which 
makes  the  calling  forth  of  the  militia  necessary.    Martin  v.  Mott»  12  Wheat  29. 

(6)  [This  censure  is  by  no  means  merited  at  the  present  day,  whatever  may  have  been  the  fact 
when  Sir  Matthew  Hale  wrote,] 

(7)  Military  and  martial  law  are  frequently  confounded;  though  the  distinction  between 
them  is  very  plain  and  broad.  Military  law  is  that  portion  of  the  law  of  the  land  prescribed 
by  the  government  to  regulate  the  conduct  of  the  citizen  in  his  character  as  soldier.  It  is 
administered  by  militaiy  tribunals,  and  is  equally  in  force  in  peace  and  in  war.  But  it  does 
not  sui>ersede  the  civil  laws  of  the  land,  for  an^  breach  of  which  the  soldier  is  liable  to  the 
same  trial  and  punidiment  as  the  civilian.  Martial  law,  on  the  other  hand,  is  defined  as  being 
that  military  rule  and  authority  which  exists  in  time  of  war,  and  is  conferred  by  the  laws  of 
war,  in  relation  to  persons  and  things  under  and  within  the  scope  of  active  militarv  opera- 
tions in  carrying  on  the  war,  and  which  extinguishes  or  suspends  civil  rights,  and  the  reme- 
dies founded  upon  them,  for  the  time  being,  so  lar  as  may  appear  to  be  necessary  in  order  to  the 
full  accomplishment  of  the  purpose  of  the  war.  It  is  the  application  of  military  government — ^the 
government  of  force — ^to  persons  and  propertj^  within  the  scope  of  it,  accordmg  to  the  laws  and 
usages  of  war,  to  the  exclusion  of  the  municipal  government  in  all  respects  where  the  latter 
would  impair  the  efficiency  of  military  law  or  militfloy  action.  Benet,  Military  Law,  14.  And  see 
1  Kent,  341,  note;  2  H.  Bl.  98,  per  Lord  Loughborough. 

The  occasions  to  consider  the  extent  and  force  of  martial  law  have  happily  not  been  nu- 
merous in  America,  but  it  may  be  useM  to  refer  to  the  most  noted  of  them.  The  case  of 
the  declaration  of  martial  law  by  Gen.  Jackson  at  New  Orleans,  at  the  time  of  the  attempt 
upon  that  city  by  the  British  forces  in  1814-15,  and  the  leffal  proceedings  which  grew  out  of 
it,  will  be  remembered  by  aU  readers  of  American  history,  but  the  correctness,  respectively,  of 
the  conduct  of  the  ^neral,  and  that  of  the  judge  who  imposed  a  fine  upon  him  for  contempt 
of  court,  never  received  any  more  authoritative  examination  than  that  which  it  had  in  con- 
ipress  at  the  time  Uie  fine  was  refunded  in  1842.  See  2  Benton's  Thirty  Years'  Yiew,  599.  It 
IB  settled  in  the  United  States  that  the  legislature  of  a  state  may  declare  martial  law  through- 
out the  state  whenever  in  their  opinion  it  may  be  necessaij  to  thwart  the  purposes  of  those 
who  are  attempting,  in  an  irregmar  manner,  to  revolutionize  the  state  government ;  and  that 
the  military  officers  are  exempt  from  civil  responsibility  for  enforcing  the  declaration.  Luther 
17.  Borden,  7  How.  1.  In  this  case  and  that  of  ex  parte  Mulligan,  4  Wal.  2,  a  very  ftill  and 
elaborate  examination  of  the  whole  subject  may  be  found.  The  facts  in  the  case  last  men- 
tioned were  these :  On  the  fifth  day  of  October,  1864,  Mulligan,  who  was  a  citizen  of  the 
United  States,  resident  within  the  state  of  Indiana,  was  seized  at  his  home  in  that  state,  by 
order  of  the  United  States  militaiT  officer  commanding  therein,  and  on  the  21st  day  of  the  same 
month,  bv  order  of  such  commander,  put  on  trial  before  a  military  commission  at  Indianapolis^ 
on  the  following  charges : 

1.  Conspiring  against  the  government  of  the  United  States. 

2.  Affording  aid  and  com^rt  to  rebels  against  the  authority  of  the  United  States. 

3.  Inciting  msurrection. 

4.  Disloyal  practices. 

5.  Yiolation  of  the  laws  of  war. 

Under  these  charges  there  were  various  specifications,  the  substance  of  which  was,  the  join- 
ing and  aiding,  at  difTerent  times,  between  October  1863  and  August  1864,  a  secret  society  known 
as  the  order  of  American  Knights  or  Sons  of  Liber^,  for  the  purpose  of  overthrowing  the 
government  and  duly  constituted  authorities  of  the  United  States;  holding  communication 
with  the  enemy ;  conspiring  to  seize  munitions  of  war  stored  in  the  United  States  arsenals,  to 
liberate  prifioners  of  war,  ic,,  resisting  the  draft,  &c.,  at  or  near  Indianapolis,  aforesaid,  in 
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And  it  is  laid  down,  (u)  that  if  a  lieutenant,  or  other,  that  hath  commission  of 
martial  authority,  doth  in  time  of  peace  hang  or  otherwise  execute  any  man  by 
colour  of  martial  law,  this  is  murder ;  for  it  is  against  magna  carta,  {v)  The 
petition  of  right  (w)  moreover  enacts,  that  no  soldier  shall  be  quartered  on  the 
subject  without  his  own  consent,  (x)  and  that  no  commission  shall  issue  to  pro- 
ceed within  this  land  according  to  maftial  law.  And  whereas,  after  the  restora- 
tion, King  Charles  the  Second  kept  up  about  five  thousand  regular  troops,  by 
his  own  authority,  for  guards  and  garrisons ;  which  King  James  the  Second 
by  degrees  increased  to  no  less  than  thirty  thousand,  all  paid  from  his  own  civil 
list ;  it  was  made  one  of  the  articles  of  the  bill  of  rights,  (y)  that  the  raising  or 
keeping  a  standing  army  within  the  kingdom  in  time  of  peace,  unless  it  be  with 
consent  of  parliament,  is  against  law. 

But,  as  the  fashion  of  keeping  standing  armies,  which  was  first  introduced  by 
Charles  VII,  in  France,  A.  D.  1445,  (z)  has  of  late  years  universally  prevailed 
r  *414  1  ^^®^  Europe,  f though  *some  of  its  potentates,  being  unable  themselves 
^  J  to  maintain  tnem,  are  obliged  to  have  recourse  to  richer  powers,  and 

receive  subsidiary  pensions  for  that  purpose,)  it  has  also  for  many  years  past 
been  annually  judged  necessary  by  our  legislature,  for  the  safety  of  the  kingdom, 
the  defence  of  the  possessions  of  the  crown  of  Great  Britain,  and  the  preserva- 
tion of  the  balance  of  power  in  Europe,  to  maintain  even  in  time  of  peace  a 
standing  body  of  troops,  under  the  command  of  the  crown  ;  who  are,  however, 
ipso  facto  disoanded  at  the  expiration  of  every  year,  unless  continued  by  par- 
liament. And  it  was  enacted  by  statute  10  Wm.  Ill,  c.  1,  that  not  more  than 
twelve  thousand  regular  forces  should  be  kept  on  foot  in  Ireland,  though  paid 
at  the  charge  of  that  kingdom ;  which  permission  is  extended  by  statute  8  Geo. 
Ill,  c.  13,  to  16,235  men,  in  time  of  peace.  (8) 

{uj  8  Inst  5S.  CvJ  Cap.  29.  fwj  3  Car.  I.    See  also  stat.  SI  Car.  II.  o.  1. 

Cx)  Thns  in  Poland  no  soldier  can  be  qnaitered  upon  tlio  gentry,  tlie  only  fi-ceinen  in  that  repnbUc.  Mod. 
Univ.  HUt.  xxxiv.  2& 
CVJ  8tat.  1  W.  and  U.  st.  2,  c.  9.  (9j  Robertson,  Cha.  V,  i.  91. 


Indiana,  a  state  "  within  the  militaTy  lines  of  the  army  of  the  United  States  and  the  theatre  of 
military  operations,  and  which  had  been  and  was  constantly  threatened  to  be  invaded  by  the 
enemy.''  On  all  these  charges  Mulligan  was  found  gnilty  by  the  commission  and  sentenced  to 
be  hanged,  and  the  sentence  was  approved  by  the  president. 

The  validity  of  these  proceedings  was  questioned  in  the  supreme  court  of  the  United  States, 
on  a  writ  of  habeas  corpus.  It  appeared  in  the  case  that,  during  the  period  of  the  alleged  offenses 
and  of  the  sitting  of  the  commission,  the  benefit  of  the  ^Tit  of  habeas  corpus  was  suspended 
under  the  pennission  of  an  act  of  congress,  in  the  case  of  all  persons  held  in  cu.stody  by  military 
officers  by  authority  of  the  president,  out  it  also  appeared  that  the  courts  of  the  United  States 
for  the  district  of  Indiana  were  open  and  unobstructed  in  the  performance  of  their  duties,  and 
that  a  graud  jury  was  t^ummoned  and  sat  in  said  court  during  the  time  when  Mulligan  was  held 
in  connnement  awaiting  trial. 

Upon  these  facts  it  was  decided  by  the  supreme  court  of  the  United  States  that  Mulligan  was 
entitled  to  his  liberty.  That  military  commis.sions  organized  during  the  civil  war,  in  a  state  not 
invaded  and  not  engaged  in  rebellion,  in  which  the  federal  courts  were  open,  and  in  the  proper 
and  unobstructed  exercise  of  their  functions,  had  no  jurisdiction  to  try,  convict  or  sentence,  for 
any  criminal  offense,  a  citizen  who  was  neither  a  resident  of  a  rebellious  state,  nor  a  prisoner  of 
war,  nor  a  person  in  the  military  and  naval  service ;  and  that  congress  could  not  invest  them  with 
any  such  power.  And  it  wds  further  held,  that  the  constitutional  guaranty  of  trial  by  jury  was 
intended  for  a  state  of  war,  as  well  as  a  state  of  peace,  and  was  equally  binding  uptm  rulers  and 
people  at  all  times  and  under  all  circumstances.  See  further,  In  re  Kemp,  16  Wis.  359;  Todd, 
Par.  Gov.  vol.  1,  p.  342. 

Respecting  martial  law  the  judicial  decisions  are  numenms,  and  cover  a  great  many  points. 
The  civil  courts,  however,  exercise  no  supeivision  over  the  military  except  to  see  that  they  keep 
within  their  jurisdiction. 

(8)  [It  is  perfectly  lawful  to  emi|loy  soldiers  to  preserve  the  peace  at  home ;  but  this  should  be 
done  with  great  caution,  and  not  withont  an  absolute  necessity.  "  Magistrates,''  said  Lord  Chan- 
cellor Hardwicke,  "  have  a  power  to  call  any  subject  to  their  assistance  to  preserve  the  peace  and 
execute  the  process  of  the  law ;  and  why  not  sc»ldier8  as  well  as  other  men  t  Our  soldiers  ai*e 
our  fellow-citizens.  They  do  not  cease  to  be  so  by  putting  on  a  red  coat  and  carrying  a  musket.^' 
The  military  act,  on  such  occasions,  not  qua  military,  but  simply  in  aid  of  and  m  obedience  to 
the  civil  power,  which  "  calls  them  in."  To  ouotc  again  Lord  Chancellor  Hardwickc,  '*  as  armed 
eituie»8,  often  saving  the  effusion  of  innocent  blood  and  preserving  the  dominion  of  Uie  law.'*] 
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To  prevent  the  executive  power  from  being  able  to  oppress,  says  Baron  Mon- 
tesquieu, (a)  it  is  requisite  that  the  armies  with  which  it  is  entrusted  should  con- 
sist of  the  people,  and  have  the  same  spirit  with  the  people;  as  was  the  case  at 
Rome,  till  Marius  new-modelled  the  legions  by  enlisting  the  rabble  of  Italy,  and 
laid  the  foundation  of  all  the  military  tyranny  that  ensued.  Nothing,  then, 
according  to  these  principles,  ought  to  be  more  guarded  against  in  a  free  state, 
than  makinff  the  military  power,  when  such  a  one  is  necessary  to  be  kept  on  foot, 
a  body  too  distinct  from  the  people.  Like  ours,  it  should  wholly  be  composed 
of  natural  subjects ;  it  ought  only  to  be  enlisted  for  a  short  and  limited  time ; 
the  soldiers  also  should  live  intermixed  with  the  people;  no  separate  camp,  no 
barracks,  no  inland  fortresses  should  be  allowed.  And  perhaps  it  might  be  still 
better  if,  by  dismissing  a  stated  number,  and  enlisting  others  at  everv  renewal 
of  their  term,  a  circulation  could  be  kept  up  between  the  army  and  tfie  people, 
and  the  citizen  and  the  soldier  be  more  intimately  connected  together. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  parliament  likewise 
passes, "  to  punish  mutiny  and  desertion,  *and  for  the  better  payment  r  *aiki 
of  the  army  and  their  quarters,"    This  regulates  the  manner  in  which   I-  ^ 

they  are  to  be  dispersed  among  the  several  innkeepers  and  victuallers  through- 
out the  kingdom ;  and  establishes  a  law  martial  for  their  government.  By  this, 
among  other  things,  it  is  enacted,  that  if  any  officer  or  soldier  shall  excite,  or 
join  any  mutinv,  or,  knowing  of  it,  shall  not  give  notice  to  the  commanding 
officer:  or  shall  desert,  or  list  in  any  other  regiment,  or  sleep  upon  his  post,  or 
leave  it  before  he  is  relieved,  or  hold  correspondence  with  a  rebel  or  enemy,  or 
strike  or  use  violence  to  his  superior  officer,  or  shall  disobey  his  lawful  com- 
mands :  such  offender  shall  suffer  such  punishment  as  a  court  martial  shall 
inflict,  though  it  extend  to  death  itself. 

However  expedient  the  most  strict  regulations  may  be  in  time  of  actual  war, 
yet  in  times  of  profound  peace  a  little  relaxation  of  military  rigour  would  not, 
one  should  hope,  be  productive  of  much  inconvenience.  And  upon  this  prin- 
ciple, though  by  our  standing  laws  (b)  (still  remaining  in  force,  though  not 
attended  to,)  desertion  in  time  of  war  is  made  felony,  without  benefit  of  clergy, 
and  the  offence  is  triable  by  a  jury  and  before  justices  at  the  common  law :  yet, 
by  our  militia  laws  before  mentioned,  a  much  lighter  punishment  is  inflicted 
for  desertion  in  time  of  peace.  So,  by  the  Koman  law  also,  desertion  in  time  of 
war  was  punished  with  death,  but  more  mildly  in  time  of  tranquility,  {c)  But 
our  mutiny  act  makes  no  such  distinction :  for  any  of  the  faults  above  men- 
tioned are,  equally  at  all  times,  punishable  with  death  itself,  if  a  court  martial 
shall  think  proper.  This  discretionary  power  of  the  court  martial  is  indeed  to 
be  guided  by  the  directions  of  the  crown ;  which,  with  regard  to  military 
offences,  has  almost  an  absolute  legislative  power,  (d)  "  His  majesty,"  says  the 
act,  "may  form  articles  of  war,  and  constitute  courts  martial,  with  power  to  try 
any  crime  by  such  articles,  and  inflict  penalties  by  sentence  or  judgment  of  the 
same."  A  vast  and  most  impDrtant  trust!  an  unlimited  power  to  create  crimes, 
and  annex  to  them  any  punishments,  not  extending  to  life  or  limb !  These  are 
indeed  forbidden  to  be  inflicted,  *except  for  crimes  declared  to  be  so  r  ^a^^  -i 
punishable  by  this  act;  which  crimes  we  have  just  enumerated,  and   ^  i 

among  which  we  may  observe  that  any  disobedience  to  lawful  commands  is  one. 
Pei'ti^ps  in  some  future  revision  of  this  act,  which  is  in  many  respects  hastily 
penned,  it  may  be  thought  worthy  the  wisdom  of  parliament  to  ascertain  the 
limits  of  military  subjection  and  to  enact  express  articles  of  war  for  the  gor- 
emment  of  the  army,  as  is  done  for  the  government  of  the  navy :  especially  jis 
by  our  present  constitution,  the  nobility  and  gentry  of  the  kingdom,  who  serve 
their  country  as  militia  officers,  are  annually  subjected  to  the  same  arbitrary 
rule  during  their  time  of  exercise. 

One  of  the  greatest  advantages  of  our  English  law  is,  that  not  only  the 
crimes  themselves  which  it  punishes,  but  also  tiie  penalties  which  it  inflicts,  are 

(a)  8p.  L.  11,  6.  (6)  Stat.  18  Hen.  VI,  c.  19.    2  and  3  ¥Aw.  VI  c.  2.  (c)  Tf.  49,  16,  6. 

(rf)  A  like  ]»ower  over  the  murines  is  given  to  the  lords  of  the  admiralty,  by  another  annual  act  **  for  lh« 
TOgalation  of  his  miiiesty's  marine  forces  wliUo  on  bhoro.'* 
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ascertained  and  notorions ;  nothing  is  left  to  arbitrary  discretion :  the  king  by 
his  judges  dispenses  what  the  law  lias  preyiously  ordained ;  bat  is  not  himself 
the  legislator.  How  much  therefore  is  it  to  be  regretted  that  a  set  of  men, 
whose  bravery  has  so  often  preserved  the  liberties  of  their  country,  should  be 
reduced  to  a  state  of  servitude  in  the  midst  of  a  nation  of  freemen  1  for  Sir 
Edward  Coke  will  inform  us,  {e)  that  it  is  one  of  the  genuine  marks  of  sem- 
tude,  to  have  the  law,  which  is  our  rule  of  action,  either  concealed  or  preca- 
rious: "  misera  esi  servitus  ubi  jus  est  vagum  aut  incognitumJ'  Nor  is  this 
state  of  servitude  quite  consistent  with  the  maxims  of  sound  policy  observed  by 
other  free  nations.  For  the  greater  the  general  liberty  is  which  any  state 
enjoys,  the  more  cautious  has  it  usually  been  in  introducing  slavery  in  any  par- 
ticular order  or  profession.  These  men,  as  Baron  Montesquieu  observes, (f) 
seeing  the  liberty  which  others  possess,  and  which  they  themselves  are  excluoed 
from,  are  apt  (like  eunuchs  in  the  eastern  seraglios)  to  live  in  a  state  of  per- 
petual envy  and  hatred  towards  the  rest  of  the  community,  and  indulge  a 
malignant  pleasure  in  contributing  to  destroy  those  privileges  to  which  they  can 
never  be  admitted.  Hence  have  many  free  states,  by  departing  from  this  rule, 
r  *^27 1  ^^^  endangered  by  the  revolt  of  *their  slaves;  while  in  absolute  and 
J-  ■»   depotic  governments,  where  no  real  liberty  exists,  and  consequently  no 

invidious  comparisons  can  be  formed,  such  incidents  are  extremely  rare.  Two 
precautions  are  therefore  advised  to  be  observed  in  all  prudent  and  free  govern- 
ments :  1.  To  prevent  the  introduction  of  slavery  at  all ;  or,  2.  If  it  be  already 
introduced,  not  to  intrust  those  slaves  with  arms ;  who  will  then  find  themselves 
an  overmatch  for  the  freemen.  Much  less  ought  the  soldiery  to  be  an  exception 
to  the  people  in  general,  and  the  only  state  of  servitude  in  the  nation. 

But  as  soldiers,  by  this  annual  act,  are  thus  put  in  a  worse  condition  than  any 
other  subjects ;  so  by  the  humanity  of  our  standing  laws  they  are  in  some  cases 
put  in  a  much  better.  By  statute  43  Eiiz.,  c.  3,  a  weekly  allowance  is  to  be 
raised  in  every  county  for  tne  relief  of  soldiers  that  are  sick,  hurt  and  maimed  i 
not  forgetting  the  royal  hospital  at  Chelsea  for  such  as  are  worn  out  in  theii 
duty.  (9)  Officers  ana  soldiers  that  have  been  in  the  king's  service  are,  by  sev- 
eral statutes  enacted  at  the  close  of  several  wars,  at  liberty  to  use  any  trade  oi 
occupation  they  are  fit  for  in  any  town  in  the  kingdom  (except  the  two  univer- 
sities), notwithstanding  any  statute,  custom,  or  charter  to  the  contrary.  And 
soldiers  in  actual  military  service  may  make  nuncupative  wills,  and  dispose  of 
their  goods,  wages,  and  other  personal  chattels,  without  those  forms,  solemnities, 
and  expenses,  which  the  law  requires  in  other  cases.  (^)  Our  law  does  not 
indeed  extend  this  privilege  so  far  as  the  civil  law ;  which  carried  it  to  an 
extreme  that  borders  upon  the  ridiculous.  For  if  a  soldier,  in  the  article  of 
death,  wrote  an^  thing  in  bloody  letters  on  his  shield,  or  in  the  dust  of  the  field 
with  his  sword,  it  was  a  very  good  military  testament  (A)  And  thus  much  for 
the  military  state,  as  acknowledged  by  the  laws  of  England. 

The  maritime  state  is  nearly  related  to  the  former,  though  much  more  agree- 
r  ^A^g  1  able  to  the  principles  of  our  free  constitution.  *The  royal  navy  of 
^  J  England  hath  ever  been  its  greatest  defence  and  ornament ;  it  is  its 

ancient  and  natural  strength ;  the  floating  bulwark  of  the  Island ;  an  army 
from  which,  however  strong  and  powerful,  no  danger  can  ever  be  apprehended 
to  liberty ;  and  accordingly  it  has  been  assiduously  cultivated  even  frora^  the 
earliest  ages.  To  so  much  perfection  was  our  naval  reputation  arrived  in"  the 
twelfth  century,  that  the  code  of  maritime  laws,  which  are  called  the  laws  of 

fe)  4  Inst.  SJM,  (/)  Sp.  L.  15, 1«.  (gj  Stat.  29  Car.  II.  c.  8 ;  5  W.  HI,  c.  21.  J  6. 

fh)  Si  milite*  quid  in  dypto  Uteris  Htnguine  suo  rutihmiifms  adnotaverint.  aut  in  pulvere  ivucrfyaerifU 
gladio  9uo^  ipso  tempore  quo,  in  prctlio,  tfUa  sortem  dertUnquunt,  hi^futmodi  voluntatem  statilem  tut  oportet. 
Cod.  S,  81,  15. 

(9)  [Liberal  pensions  have  been  paid  In  the  United  States  nnder  varions  acts  of  congress,  to 
the  soldiers  who  have  served  honorably  in  their  wars,  and  to  the  families  of  those  who  were 
killed  or  died  in  service.  Military  and  naval  hospitals  have  also  been  provided  at  the  public 
ezpeose. 
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Oleron,  and  are  received  by  all  nations  in  Europe  as  the  ground  and  substruc- 
tion of  all  their  maritime  constitutions,  was  confessedly  complied  by  our  King 
liichard  the  First  at  the  Isle  of  Oleron,  on  the  coast  of  France,  then  part  of  the 
possessions  of  the  crown  of  England.  ( t )  (10)  And  yet,  so  vastly  inferior  were 
our  ancestors  in  this  point  to  tne  present  a^e,  that,  even  in  the  maritime  reis^n 
of  Queen  Elizabeth,  Sir  Edward  Coke  (k)  thinks  it  matter  of  boast  that  the 
royal  navy  of  England  then  consisted  of  three  and  thirty  ships.  The  present 
condition  of  our  marine  is  in  ^reat  measure  owing  to  the  salutary  provisions  of 
the  statutes  called  the  navigatioii  acts,  (11)  whereby  the  constant  increase  of 
English  shipping  and  seamen  was  not  only  encouraged,  but  rendered  unavoid- 
ably necessary,  ^y  the  statute  5  Ric.  II,  c.  3,  in  order  to  augment  the  navy  of 
England,  then  greatly  diminished,  it  was  ordained  that  none  of  the  king's  liege 
people  should  ship  any  merchandize  out  of  or  into  the  realm,  but  only  m  ships 
of  the  king^s  ligeance,  on  pain  of  forfeiture.  In  the  next  year,  by  statute  6 
Ric.  II,  c.  8,  this  wise  provision  was  enervated,  by  only  obliging  the  merchants 
to  give  English  ships,  if  able  and  sufficient,  the  preference.  But  the  most  bene- 
ficial statute  for  the  trade  and  commerce  of  these  kingdoms  is  that  navigation 
act,  the  rudiments  of  which  were  first  framed  in  1650,  (I)  with  a  narrow,  partial 
view:  being  intended  to  mortify  our  own  sugar  islanas,  which  were  disaflfected 
to  the  parliament,  and  still  held  out  for  Charles  II,  by  stopping  the  gainful 
trade  which  they  then  carried  on  with  the  Dutch ;  (w)  and  at  the  same  time  to 
clip  the  wings  of  those  our  opulent  and  aspiring  neighbours.  This  prohi- 
bited all  ships  of  foreign  nations  from  trading  with  any  English  plantations 
♦without  license  from  the  council  of  state.  In  1651  (n)  the  prohibition  r  ♦4^191 
was  extended  also  to  the  mother  country ;  and  no  goods  were  suffered  to    *■  ^ 

be  imported  into  England,  or  any  of  its  dependencies,  in  any  other  than  Eng- 
lish bottoms ;  or  in  the  ships  of  that  European  nation  of  which  the  merchan- 
dize imported  was  the  genuine  growth  or  manufacture.  At  the  restoration,  the 
former  provisions  were  continued,  by  statute  12  Car.  II,  c.  18,  with  this  verv 
material  imp»rovement,  that  the  master  and  three-fourths  of  the  mariners  shall 
also  be  English  subjects. 

Many  laws  have  been  made  for  the  supply  of  the  royal  navy  with  seamen  ;  for 
their  regulation  when  on  board ;  and  to  confer  privileges  ana  rewards  on  them 
during  and  after  their  service. 

1.  First,  for  their  supply.  The  power  of  impressing  seafaring  men  for  the 
sea  seiTice  by  the  king's  commission,  has  been  a  matter  of  some  dispute,  and 
submitted  to  with  great  reluctance ;  though  it  hath  verj  clearly  and  learnedly 
been  shewn,  by  Sir  Michael  Foster,  (o)  that  the  practice  of  impressing,  and 
granting  powers  to  the  admiralty  for  that  purpose,  is  of  very  ancient  date,  and 

( < )  4  Inst.  144.    Coutumes  de  la  Met.  2.  {h)  4  Inst.  00.  (1)  ScobeU,  132. 

(M)  Mod.  Ud.  Hist.  xU.  289.  (n)  Soobell,  170.  (o)  Rep.  IM. 

(10)  [The  French  writers  attribute  these  laws  to  Eleanor,  duchess  of  Guienne,  the  king's 
mother.  She  had  previously  been  the  wife  of  Louis  YII,  kinc  of  France ;  but  divorced  from 
that  monarch,  she  married  Prince  Henry,  afterwards  Henry  11,  Richard's  father.  She  was  a 
woman  of  considerable  talent,  and  Oleron  was  a  part  of  Guienne.  The  probability  is,  that  these 
laws  were  compiled  under  the  ioint  auspices  of  her  husband  and  her  son ;  'at  all  events,  the  pro- 
mulgating them  was  the  act  of  Richard.  For  the  learning  upon  this  curious  cmestion,  see  Sold. 
Mare  CI.  2  and  24 ;  and  how  oppugned  by  the  French  writers,  see  Mr.  Justice  Fai'k's  System  of 
Marine  Insurance,  Introduction,  p.  28.] 

See  also  1  Duer  Mar.  Ins.,  where  that  learned  author  declares,  that,  at  whatever  time  or  by 
whatever  authority  the  laws  of  Oleron  were  first  published,  the  internal  evidence  compels  him  to 
believe  that  they  were  intended  to  apply  exclusively  to  French  vessels  and  French  navigation. 
And  he  further  declares  that  while  they  contain  some  just  and  salutary  regulations,  yet,  consid- 
ered as  a  whole,  his  unfeigned  surprise  is  created  that  learned  jurists  ana  enlightened  scholars 
have  deemed  them  worthy  of  their  admiration  and  praise.  Taken  collectively  they  bear  most 
evident  traces  of  the  rudeness  and  barbarism  of  ttie  age  in  which  they  were  compiled.  _  Many  pro- 
visions violate  the  plainest  rules  of  natural  justice ;  some  by  their  positive  absurdity  provoke 
mirth,  and  some  by  Uieir  atrocity  excite  and  merit  detestation. 

(11)  The  protective  navigation  acts  are  now  repealed.  See  statutes  16  and  17  Yio.  c.  107,  and 
17  and  18  Vic.  c.  5. 
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hath  been  uniformly  continued  by  a  regular  series  of  precedents  to  the  present 
time ;  whence  he  concludes  it  to  be  part  of  the  common  law.  (p)  (12)  The  diffi- 
culty arises  from  hence,  that  no  statute  has  expressly  declared  this  power  to  be 
in  the  crown,  though  many  of  them  very  strongly  imply  it.  The  statute  2  Eic. 
II,  c.  4,  speaks  of  mariners  being  arrested  and  retained  for  the  king's  service  as 
of  a  thing  well  known,  and  practised  without  dispute ;  and  provides  a  remedj 
against  their  running  away.  By  a  later  statute,  {q)  if  any  waterman  who  uses 
the  river  Thames  shall  hide  himself  during  the  execution  of  any  commission  of 
pressing  for  the  king's  service,  he  is  liable  to  heavy  penalties.  By  another,  (r) 
no  fisherman  shall  be  taken  by  the  queen's  commission  to  serve  as  a  mariner  ; 
but  the  commission  shall  be  first  brought  to  two  justices  of  the  peace,  inhabit- 
ing near  the  seacoast  where  the  mariners  are  to  be  taken,  to  the  intent  that  the 
r  4,j«Q  1  justices  may  *choose  out  and  return  such  a  number  of  able-bodied  men, 
*-  -I    as  in  the  commission  are  contained,  to  serve  her  majesty.    And  by 

others  {a)  especial  protections  are  allowed  to  seamen  in  particular  circumstances, 
to  prevent  them  from  being  impressed.  And  ferrymen  are  also  said  to  be  privi- 
leged from  being  impressed  at  common  law.  (t)  All  which  do  most  evidently 
imply  a  power  of  impressing  to  reside  somewhere ;  and,  if  anywhere,  it  must, 
from  the  spirit  of  our  constitution,  as  well  as  from  the  fi-equent  mention  of  the 
king's  commission,  reside  in  the  crown  alone.  (13) 

But,  besides  this  method  of  impressing,  which  is  only  defensible  from  public 
necessity,  to  which  all  private  considerations  must  give  way,  there  are  other  ways 
that  tend  to  the  increase  of  seamen,  and  manning  the  royal  navy.  Parishes 
may  bind  out  poor  boys  apprentices  to  masters  of  merchantmen,  who  shall  be 
protected  from  impressing  for  the  first  thi'ee  years ;  and,  if  they  are  impressed 
afterwards,  the  masters  shall  be  allowed  their  wages ;  (u)  ffreat  advantages  in 
point  of  wages  are  given  to  volunteer  seamen  in  order  to  induce  them  to  enter 
into  his  majesty's  service;  {v)  and  every  foreign  seamen,  who  during  a  war  shall 
serve  two  vears  in  any  man  of  war,  merchantman,  or  privateer,  is  naturalized 
ipso  facto,  (w)  About  the  middle  of  King  William's  reign,  a  scheme  was  set  on 
foot  (x)  for  a  register  of  seamen  to  the  number  of  thirty  thousand,  for  a  constant 
and  regular  supply  of  the  king's  fleet;  with  great  privileges  to  the  registered 
men,  and,  on  the  other  hand,  heavy  penalties  m  case  of  their  non-appearance 
when  called  for:  but  this  registry,  being  judged  to  be  inefi*ectual  as  well  as 
oppressive,  was  abolished  hj  statute  9  Ann.  c.  21. 

2.  The  method  of  ordenng  seamen  in  the  royal  fleet,  and  keepiuff  up  a  regu- 
lar discipline  there,  is  directed  by  certain  express  rules,  articles,  and  orders,  first 
enacted  by  the  authority  of  parliament  soon  after  the  restoration ;  (y)  but  since 
r  ♦j^oi  1  *new-modellea  and  altered,  after  the  peace  of  Aix-la-Chapelle,  (z)  to 
*■  J   remedy  some  defects  which  were  of  fatal  consequence  in  conducting  the 

preceding  war.  In  these  articles  of  the  navy  almost  every  possible  offence  is  set 
down,  and  the  punishment  thereof  annexed :  in  which  respect  the  seamen  have 
much  the  advantage  over  their  brethren  in  the  land  service,  whose  articles  of  war 
are  not  enacted  by  parliament,  but  framed  from  time  to  time  at  the  pleasure  of 
the  crown.  Yet  from  whence  this  distinction  arose,  and  why  the  executive 
power,  which  is  limited  so  properly  with  regard  to  the  navy,  should  be  so  exten- 
sive with  regard  to  the  army,  it  is  hard  to  assign  a  reason  :  unless  it  proceeded 
from  the  perpetual  establishment  of  the  navy,  which  rendered  a  permanent  law 
for  their  regulation  expedient;  and  the  temporary  duration  of  the  army,  which 

(p)  See  also  Comb.  245.    Barr.  344  (9)  Stat.  2  and  3  Ph.  and  M.  0.  16.  (r)  Stat.  S  Eliz.  0.  6. 

($)  See  Stat.  7  and  8  W.  TTI.  c.  21.    2  Ann.  c.  6.    4  and  5  Ann.  C^.  19.    13  Geo.  II,  c.  17.    2  Geo.  Ill,  0. 15.   11 
Geo.  Ill,  o.  38.    10  Geo.  Ill,  c.  75,  Ac. 
(0  Sav.  14.  («)  Stat.  2  Ann.  c  6.  (v)  Stat.  31  Geo.  n.  c.  10.  (w)  8tot.  13  Geo.II ,  o.  8. 

{X)  Stat.  7  and  8  W.  UI,  c.  21 .  (y)  Stat.  13  Car.  U,  st.  l,c.  9. 

{z)  Stat.  22  Geo.  II,  c.  23,  amended  by  19  Geo.  III.  c.  17. 

(12)  It  is  not  a  part  of  the  common  law  of  America,  and  would  be  illegal  and  unconstitntiopal 
in  that  country. 

(13)  As  to  the  legality  of  impressment  see  also  Cowp.  517 ;  5  T.  R.,  276;  Comb.  245;  Broom's 
Const.  Law.  116-119. 
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subsisted  only  from  year  to  year,  and  might  therefore  with  less  danger  be  sub- 
jected to  discretionary  government  Bat,  whatever  was  apprehended  at  the 
first  formation  of  the  munity  act,  the  regular  renewal  of  our  standing  force  at 
the  entrance  of  every  year  has  made  this  distinction  idle.  For,  if  from  experi- 
ence past  we  may  judge  of  future  events,  the  army  is  now  lastingly  ingrafted 
into  the  British  constitution,  with  this  singularly  fortunate  circumstance,  that 
anv  branch  of  the  legislature  may  annually  put  an  end  to  its  legal  existence,  by 
refusing  to  concur  in  its  continuance. 

3.  With  regard  to  the  privileges  conferred  on  sailors,  they  are  pretty  much* 
the  same  with  those  conferred  on  soldiers;  with  regard  to  relief  when  maimed, 
or  wounded,  or  superannuated,  either  by  county  rates,  or  the  royal  hospital  at 
Greenwich ;  with  regard  also  to  the  exercise  of  trades,  and  the  power  of  mak- 
ing nuncupative  testaments  (14)  and,  farther,  (a)  no  seaman  aboard  his  majesty^s 
ships  can  be  arrested  for  any  debt,  unless  the  same  be  sworn  to  amount  to  at 
least  twenty  pounds;  though,  by  the  annual  munity  acts,  a  soldier  may  be 
arrested  for  a  debt  which  extends  to  half  that  value,  but  not  to  a  less  amount. 


CHAPTER  XIV. 
OF  MASTER  AND  SERVANT. 

Having  thus  commented  on  the  rights  and  duties  of  persons,  as  standing  in 
ti\e  public  relations  of  magistrates  and  people,  the  method  I  have  marked  out 
now  leads  me  to  consider  their  rights  and  duties  inprivate  economical  relations. 

The  three  great  relations  in  private  life  are,  1.  That  of  master  and  servant; 
which  is  founded  in  convenience,  wherebv  a  man  is  directed  to  call  in  the  assist- 
ance of  others,  where  his  own  skill  and  labour  will  not  be  sufficient  to  answer 
the  cares  incumbent  upon  him.  2.  That  of  husband  and  wife;  which  is  founded 
in  nature,  but  modified  by  civil  society:  the  one  directing  man  to  continue  and 
multiply  his  species,  the  other  prescribing  the  manner  in  which  that  natural 
impulse  must  be  confined  and  regulated.  3.  That  of  parent  and  childy  which 
is  consequential  to  that  of  marriage,  being  its  principal  end  and  design :  and  it 
is  by  virtue  of  this  relation  that  infants  are  protected,  maintained,  and  educated, 
But^  since  the  parents,  on  whom  this  care  is  primarily  incumbent,  may  be 
snatched  away  by  death  before  they  have  completed  their  duty,  the  law  has  there- 
fore provided  a  fourth  relation ;  4.  That  of  guardian  and  ward^  which  is  a  kind 
of  artificial  parentage,  in  order  to  supply  the  deficiency,  whenever  it  happens, 
of  the  natural.     Of  all  these  relations  in  their  order. 

*In  discussing  the  relation  of  master  and  servant,  I  shall,  first,  con-  r  ^^ .  ^q  i 
eider  the  several  sorts  of  servants,  and  how  this  relation  is  created  and   L  J 

destroyed ;  secondly,  the  effect  of  this  relation  with  regard  to  the  parties  them- 
selves ;  and  lastly,  its  effect  with  regard  to  other  persons. 

I.  As  to  the  several  sorts  of  servants :  I  have  formerly  observed  {a)  that  pure 
and  proper  slavery  does  not,  nay  cannot,  subsist  in  England :  such  I  mean,  where- 
by an  absolute  and  unlimited  power  is  given  to  the  master  over  the  life  and 
fortune  of  the  slave.    And  indeed  it  is  repugnant  to  reason,  and  the  princi- 

(a)  Stat.  31  Ctoo.  H,  o.  10.  (a)  Fa.  127. 


(14)  See  statutes  28  and  29  Vic.  c.  73.  The  power  to  make  unncnpative  wills  in  the  United 
States  has  been  the  subject  of  statutory  regulation  in  the  several  states.  Soldiers  and  sailors  are 
allowed  to  make  them,  under  restrictions  imposed  to  guard  against  fraud,  one  of  the  chief  of  which 
respects  the  amount  of  property  which  may  be  thus  disposed  of. 
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pies  of  natural  law,  that  such  a  state  should  subsist  anywhere.  (1)  The  three 
origins  of  the  right  of  slavery,  assigned  by  Justinian,  (b)  are  all  of  them  built 
upon  false  foundations,  (c)  As,  first,  slavery  is  held  to  arise  "  jure  gentium,^^ 
from  a  state  of  captivity  in  war;  whence  slaves  are  called  mancipia,  quasi  manu 
capii.  The  conqueror,  say  the  civilians,  had  a  right  to  the  Mfe  of  his  captiye; 
and,  having  spa^  that,  has  a  right  to  deal  with  him  as  he  pleases.  But  it  is  an 
untrue  position,  when  taken  generally,  that  by  the  law  of  nature,  or  nations,  a 
man  may  kill  his  enemy:  he  has  only  a  right  to  kill  him,  in  particular  cases;  in 
Vuses  of  absolute  necessity,  for  self-defence;  and  it  is  plain  this  absolute  neces- 
itj  did  not  subsist,  since  the  victor  did  not  actually  kill  him,  but  made  him 
prisoner.  War  is  itself  justifiable  only  on  principles  of  self-preservation;  and 
therefore  it  gives  no  other  right  over  prisoners  but  merely  to  disable  them  from 
doing  harm  to  us,  by  confining  their  persons :  much  less  can  it  give  a  right  to 
kill,  torture,  abuse,  plunder,  or  even  to  enslave,  an  enemy,  when  the  war  is  over. 
Since  therefore  the  right  of  making  slaves  by  captivity  depends  on  a  supposed 
right  of  slaughter,  that  foundation  failing,  the  consequence  drawn  from  it  must 
fail  likewise.  But,  secondly,  it  is  said  that  slavery  may  begin  *'Jure  civili ;" 
when  one  man  sells  himself  to  another.  This,  if  only  meant  of  contracts  to 
r  ^^o.  1  serve  or  work  for  another,  is  verv  *just :  but  when  applied  to  strict  slavery 
L  J  in  the  sense  of  the  laws  of  old.  Rome  or  modem  Barbary,  is  also  impos- 
sible. Every  sale  implies  a  price,  a  quid  pro  quo,  an  equivalent  given  to  the  seller 
in  lieu  of  what  he  transfers  to  the  buyer :  but  what  equivalent  can  be  given  for 
life,  and  liberty,  both  of  which,  in  absolute  slavery,  are  held  to  be  in  the  master's 
disposal  ?  His  property  also,  the  very  price  he  seems  to  receive,  devolves  ipso 
facto  to  his  master,  the  instant  he  becomes  his  slave.  In  this  case  therefore  the 
"buyer  gives  nothing,  and  the  sellers  receives  nothing :  of  what  validity  then  can 
a  sale  be,  which  destroys  the  very  principles  upon  which  all  sales  are  founded? 
Lastly,  we  are  told,  that  besides  these  two  ways  by  which  slaves  "fiunt,''  or  are 
acquired,  they  may  also  be  hereditary :  "  servi  nascuntur ;"  the  children  of 
acquired  slaves  are  jure  nattirce,  by  a  negative  kind  of  birthright,  slaves  also. 
But  this,  being  built  on  the  two  former  rights  must  fall  together  with  them.    If 

(h)  Servi  autjiunij  out  natcttniurtj§untjure  gmtHum,  inUJure  eMU ;  fuueuntur  ex  anoUUt  nottrie,  IntL  1, 8,4. 
fe^Montesq.  Sp.  L.  xv.  9. 

(1)  This  view  of  the  learned  commentator  has  finally  becsume  accented  in  the  laws  of  England 
ana  America.  Slavery  was  entirely  abolished  throughont  the  British  colonial  possessions  JSy  an 
act  of  parliament  which  took  effect  on  the  first  day  of  Augnst,  1834. 

When  the  constitatdon  of  the  United  States  w&s  adopted^  slavery  was  tolerated  by  the  local 
law  almost  everwhere.  In  Massachnsetts,  however,  it  had  been  abolished  by  the  state  con 
stitntion,  and  in  the  Northwest  Territory,  now  comprising  the  states  of  Ohio,  Indiana,  Illinois. 
Michigan  and  Wisconsin,  it  was  aboti^thed  by  tne  congressional  ordinance  of  1787  for  the 
government  of  that  territory.  Still,  although  the  feeling  against  the  institntion  of  sUvery 
found  strong  expression  in  some  of  the  northern  states  where  the  number  of  slaves  was  few, 
the  southern  states  supposed  themselves  strongly  interested  in  maintaining  it,  and  it  became 
necessary  to  so  frame  tne  constitution  as  to  leave  this,  like  the  rest  of  the  domestic  relations, 
to  the  regulation  of  the  local  law.  The  foreign  slave  trade,  however,  in  the  division  of  powers 
between  the  states  and  the  nation,  as  a  port  of  the  foreign  commerce  of  the  country,  would 
fall  naturally  under  the  control  of  congress,  and  one  of  the  compromises  of  the  constitution 
intended  for  the  temporary  protection  of  this  traffic,  was,  that  the  migration  or  importation 
of  such  persons  as  any  of  the  states  then  existing  should  think  proper  to  admit,  should  not  be 
prohibited  prior  to  the  year  1808.  Const  art.  1,  i  9.  This,  however,  did  not  prevent  congress 
making  it  a  penal  offence  for  American  citizens  to  engage  in  the  foreign  slave  trade,  and  acts 
were  passed  to  that  end.  In  1807  congress  exercised  uie  power  permitted  by  the  constitution, 
and  made  the  importation  of  slaves,  from  and  after  January  1,  180(5,  highly  penai.  2  diatutes 
at  Large,  428.  In  1820  the  slave  trade  was  made  piracy.  3  Statutes  at  Large,  600.  Still,  with 
slavery  existing  and  the  domestic  slave  trade  permitted  in  nearly  half  the  Union,  it  is  not  sur- 
prising that  it  was  found  impossible  to  secure  convictions  for  the  capital  offence  under  this 
Tegislation,  and  the  pecuniary  profits  were  so  much  out  of  projK>rtion  to  the  risks,  tha  the 
slave  trade  contmued  until  the  breaking  out  of  the  American  mvil  war.  At.  the  end  of  that 
war  slavery  was  abolished  throughout  the  United  States  by  the  thirteenth  constitutional 
amendment,  and  congress  was  empowered  to  render  the  abolition  effectual  by  adopting  the 
necessary  legislation  to  that  end.  And  in  the  year  1871,  Brazil  followed  this  example  by  adopt- 
ing a  law  fpT  the  gradual  abolition  of  slavexy. 
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neither  captiyity,  nor  the  sale  of  one's  self^  can  by  the  law  of  nature  and  reason 
reduce  the  parent  to  slavery,  much  less  can  they  reduce  the  offspring. 

Upon  these  principles  the  law  of  England  abhors,  and  will  not  endure,  the 
existence  of  slavery  within  this  nation ;  so  that  when  an  attempt  was  made  to 
introduce  it,  by  statute  1  Edw.  VI,  c.  3,  which  ordained,  that  all  idle  vagabonds  ' 
should  be  made  slaves,  and  fed  upon  bread  and  water,  or  small  drink,  and  refuse 
meat ;  should  wear  a  ring  of  iron  round  their  necks,  arms,  or  legs ;  and  should 
be  compelled  by  beating,  chaining,  or  otherwise,  to  perform  the  work  assigned 
them,  were  it  never  so  vile ;  the  spirit  of  the  nation  could  not  brook  this  condi- 
tion, even  in  the  most  abandoned  rogues ;  and  therefore  this  statute  was  repealed 
in  two  years  afterwards,  (d)  And  now  it  is  laid  down,  (e)  that  a  slave  or  negro, 
the  instant  he  lands  in  ^England,  befcomes  a  freeman ;  that  is,  the  law  will  pro- 
tect him  in  the  enjoyment  of  his  person,  and  his  property.  Yet,  with  regard  to  any 
right  which  the  master  may  have  lawfully  acquired  to  the  perpetual  service  of 
John  or  Thomas,  this  will  remain  exactly  in  tne  same  state  as  *before ;  r  ^^^  ^ 
for  this  is  no  more  than  the  same  state  of  subjection  for  life,  which  *-  J 
every  apprentice  submits  to  for  the  space  of  seven  years,  or  sometimes  for  a 
longer  term.  (2)  Hence,  too,  it  follows,  that  the  infamous  and  unchristian  prac- 
tice of  withholding  baptism  from  negro  servants,  lest  they  should  thereby  gain 
their  liberty^  is  to&lly  without  foundation,  as  well  as  without  excuse.  The  law 
of  'Englana  acts  upon  general  and  extensive  principles :  it  gives  liberty,  rightly 
understood,  that  is,  protection  to  a  Jew,  a  Turk,  or  a  heathen,  as  well  as  to  those 
who  profess  the  true  religion  of  Christ ;  and  it  will  not  dissolve  a  civil  obliga- 
tion between  master  and  servant,  on  account  of  the  alteration  of  faith  in  either 
of  the  parties :  but  the  slave  is  entitled  to  the  same  protection  in  England  be- 
fore, as  after,  baptism ;  and,  whatever  service  the  heathen  negro  owed  of  right  to 
his  Amei  ican  master,  by  general  not  by  local  law,  the  same,  whatever  it  be,  is 
he  bound  to  render  when  brought  to  England  and  made  a  Christian.  (3) 

id)  Stat.  8  and  4  Edw.  VI.  o.  16.  («)  Sulk.  666. 

(2)  [The  meaning  of  this  sentence  is  not  very  intelligible.  If  a  right  to  perpetual  service 
can  be  acquired  lawfully  at  all,  it  must  be  acquired  by  a  contract  with  one  who  is  free,  who 
is  8ui  juriSf  and  competent  to  contract  Such  a  hiring  may  not  perhaps  be  illegal  and  void. 
If  a  man  can  contract  to  serve  for  one  year,  there  seems  to  be  no  reason  to  prevent  his  con- 
tracting to  serve  for  one  hundred  years,  if  he  should  so  long  live  :  though,  in  general,  the 
courts  would  be  inclined  to  consider  it  an  improvident  engagement,  and  would  not  be  very 
strict  in  enforcing  it  But  there  could  be  no  doubt  but  such  a  contract  with  a  person  in  a 
state  of  slavery  would  be  absolutely  null  and  void. 

It  has  however  been  decided,  that  a  contract  by  a  slave  with  a  person  to  serve  him,  in  con- 
sideration of  his  purchasing  his  freedom,  is  binding.] 

(3)  [We  might  have  been  surprised,  that  the  learned  commentator  should  condescend  to 
treat  tiiis  ridiculous  notion  and  practice  with  so  much  seriousness,  if  we  were  not  apprised, 
that  the  court  of  common  pleas,  so  late  as  the  5  W.  and  M.  held  that  a  man  might  have  a 
properly  in  a  negro  boy,  and  might  bring  an  action  of  trover  for  him,  because  negroes  are 
%eathen8.    1  Ld.  Kav.  147.    A  strange  principle  to  found  a  right  of  property  upon ! 

Bat  it  was  decidea  in  1772,  in  the  celebrate  case  of  James  Sommersett,  that  a  heathen  negro, 
when  brought  to  England,  owes  no  service  to  an  American  or  any  other  master.  James 
Sommersett  had  been  made  a  slave  in  Africa,  and  was  sold  there ;  from  thence  he  was  carried 
to  Yiriipnia,  where  he  was  bought,  and  brought  by  his  master  to  Enfi:land ;  here  he  ran  away 
from  his  master,  who  seized  him  and  carried  him  on  board  a  ship,  wnere  he  was  coniined,  in 
order  to  be  sent  to  Jamaica' to  be  sold  as  a  slave.  VThile  he  was  thus  coniSned,  Lord  Mans- 
field granted  a  habeas  corpus,  ordering  the  captain  of  the  ship  to  bring  up  the  body  of  James 
8ommei»ett,  with  the  cause  of  his  detainer.    The  above-mentioned  circumstances  being  stated 

rn  the  return  to  the  writ,  after  much  learned  discussion  in  tiie  court  of  king's  bench, 
court  were  unanimously  of  opinion,  that  the  return  was  insufficient,  and  that  Sommersett 
Giiffht  to  be  discharged.  See  Mr.  Hargrave's  learned  argument  for  the  negro  in  11  St  Tr.  340 ; 
aad  the  case  reported  in  Lofft's  Reports,  1.] 

Upon  the  subject  of  slavery  in  general,  the  reader  is  referred  to  the  elaborate  treatise  on  the 
Law  of  Freedom  and  Bondage,  by  John  Codman  Hurd. 

dinfie  these  commentaries  were  written,  the  civilized  nations  of  Europe  and  America  have 
Dade  great  exertions  to  put  an  end  wholly  to  the  exportation  of  slaves  frx>m  Africa.  The 
municipal  laws  of  these  nations  now  very  generally  make  the  traffic  piracy,  and  there  are 
treaties  between  them  which  are  not  only  to  the  same  effect,  but  they  contain  mutual  stipu- 
lations designed  to  establish  an  efficient  police  on  the^  African  shores,  with  a  view  to  deteo^ 
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1.  The  first  sort  of  servants,  therefore,  acknowledged  by  the  lav^  of  England, 
are  menial  servants;  so  called  from  bein^  intra  mmnia^  or  domestics.  The 
contract  between  them  and  their  masters  anses  upon  the  hiring.  If  the  hiring 
be  general,  without  any  particular  time  limited,  the  law  construes  it  to  be  a 
hiring  for  a  year ;  (/)  upon  a  principle  of  natural  equity,  that  the  servant  shall 
serve,  and  the  master  maintain  him,  throughout  all  the  revolutions  of  the 
respective  seasons,  as  well  when  there  is  work  to  be  done,  as  when  there  is 
not :  (^g)  (4)  but  the  contract  may  be  made  for  any  larger  or  smaller  term.  (5) 
All  single  men  between  twelve  years  old  and  sixty,  and  married  ones  undei 
thirty  years  of  age,  and  all  single  women  between  twelve  and  forty,  not  having 
any  visible  livelihood,  are  compellable  by  two  justices  to  go  out  to  service  in 

(/)  Co.  litt.  49.  {g)  F.  N.  B.  168. 


and  pnnish  any  attempted  violations  of  the  penal  laws  on  the  Bubjeot.  Their  operations  also 
extend  into  the  intenor  of  Afiica,  and  seek  through  fear  or  interest  to  induce  the  native 
chieftains  to  abandon  the  trade  in  men,  and  the  wars  which  are  necessaiy  to  supply  that  trade. 
A  ver^  great  advance  has  been  made  in  that  direction  within  a  few  years,  and  smce  the  entire 
abolition  of  slavery  in  the  United  States,  the  slave  trade  has  not  only  become  less  profitable, 
but  it  has  also  become  exceedingly  difficult  to  evade  the  vigilant  watch  which  is  kept  upon 
the  movements  of  suspected  persons.  Indeed,  the  traffic  in  slaves  between  A&ica  and 
America  may  be  said  to  be  substantially  at  an  end,  and  the  influences  now  at  work  promise 
very  speedily  to  put  an  end  altogether  to  the  relation  of  slavery  in  all  states  professmg  the 
Christian  religion. 

(4)  The  distinction  stated  in  the  text  between  menial  and  other  servants  it  is  believed  is  not 
recognized  in  the  common  law  of  America,  and  there  is  no  general  presumption  that  a  hiring 
with  no  particular  time  mentioned  is  a  hiring  for  a  vear.  Indeed  in  England  the  presumption 
is  not  one  of  law,  but  of  fact :  Baxter  v.  Nurse,  6  M.  and  G.  941 ;  and  it  is  therefore  subject 
to  be  overcome  by  any  thing  in  the  terms  of  the  contract  indicating  a  diflferent  intent  in  the 
parties.  See  Bayley  v,  Rimmell.  1  M.  and  W.  506 ;  Rex  v,  Christ  Parish,  3  B.  and  C.  459.  It 
does  not  apply  to  governesses  :  Todd  v,  Eerrich,  8  Exch.  151 ;  nor  to  laborers  in  husbandry. 
See  Nicoll  v.  Greaves,  17  C.  B.  N.  S.  27.  Nor  does  the  English  rule  prevail  here  that  such 
a  servant  discharged  without  cause  is  entitled  to  a  month^  notice  or  wages.  Where  the 
hiring  is  for  a  definite  period,  and  the  servant  is  discharged  without  cause  before  that  period 
has  expired,  he  is  entitled,  according  to  the  weight  of  American  authority,  to  wages  for  the 
whole  period,  provided  he  holds  himself  ready  to  perform  the  stipulated  services  if  called 
upon ;  and  the  converse  is  equally  true,  that  he  forfeits  all  compensation  under  the  contract 
if  he  abandons  the  service  before  the  time  is  completed.  Reab  v.  Moor,  19  Johns.  337 ; 
Marsh  v.  Rulesson,  1  Wend.  514 ;  Costigan  «.  Mohawk  and  H.  R.  R.  Co.,  2  Denio,  609 ;  Davis 
V.  Maxwell,  12  Met,  286 ;  Eldridge  v,  Rowe,  2  Gilm.  91 ;  Cox  v,  Adams,  1  N.  and  McC.  284 ; 
Sherman  v.  Champlaiu  Trans.  Co.,  31  Yt.  162;  Miller  v,  Goddard,  34  Me.  102;  Coe  9.  Smith,  1 
Ind.  267 ;  Hawkins  v.  Gilbert,  19  Ala.  54  ;  Swanzey  v.  Moore,  22  111.  63 ;  Rice  v,  Dwight 
Manuf.  Co.,  2  Cush.  80.  A  disposition  has  however  been  manifested  of  late  to  allow  a  party 
who  has  performed  valuable  services  on  an  entire  contract,  of  which  the  other  party  has 
received  toe  benefit,  to  recover  the  value^  of  such  services,  not  exceeding  the  contract  rate, 
deducting  therefrom  any  damages  which  the  other  party  has  suffered  firom  a  breach  of  the 
contract  Britton  v.  Turner,  6  N.  H.  481 ;  Allen  v,  McKibben,  5  Mich.  449.  And  the  courts 
which  hold  to  the  necessitv  of  an  entire  performance  before  there  can  be  any  recoveiy, 
except  firom  this  principle  me  case  of  infants,  who  are  allowed  to  recover  the  value  of  their 
services  upon  a  quantum  meruit :  Judkins  v.  Walker,  17  Me.  38 ;  Moses  v.  Stevens,  2  Pick.  332 ; 
Medbury  v.  Watrous,  7  Hill,  110 ;  Thomas  v.  Dike,  11  Yt.  273 ;  though  some  of  the  cases 
treat  the  contract  as  binding  to  the  extent  of  holding  the  infant  accountable  for  the  failure  in 
complete  periormance.  Moses  v.  Stevens,  2  Pick.  3& ;  Judkins  v.  Walker,  17  Me.  38 ;  Contra, 
Wliitmarsh  r.  Hall,  3  Denio,  375. 

(5)  So  also  either  party  may  by  the  contract  reserve  the  right  to  terminate  it  at  his  option ; 
but  if  the  right  reserved  is  to  put  an  end  to  it  "  if  dissatisfied,"  it  can  only  be  exercised  on 
this  ground,  and  not  for  the  purpose  of  engaging  in  some  other  business.  Lantiy  v.  Parks,  8 
Cow.  63 ;  Monell  v.  Bums,  4  Denio,  121. 

What  is  reasonable  cause  for  terminating  an  entire  contract,  must  always  depend  upon  the 
particular  circumstances  of  each  case.  Rough  words  from  the  master  are  not :  Marsh  v. 
Rulesson,  1  Wend.  514 ;  but  abusive  language  from  the  servant  has  been  held  to  be.  Byid  v, 
Boyd,  4  McCord,  246.  So  any  conduct  affecting  injuriously  the  employer's  business.  Lac^  v. 
Ortbaldiston,  8  C.  and  P.  80 ;  Kameyt;.  Holmes,  6  La.  An.  373.  Or,  it  would  seem,  any  crim- 
inal offense.  Libhart  v.  Wood,  1  V.  and  S.  265.  Or  any  willful  disobedience  of  a  lawfrd 
order  by  the  master.  Spain  v,  Amott,  2  Stark.  256 ;  Amor  v,  Fearon,  9  A.  and  £.  548.  And  in 
one  very  hard  case  it  was  held  that  a  female  servant's  absenting  herself  for  the  night  against 
the  command  of  the  master,  in  order  to  visit  a  sick  mother,  Justified  her  discharge.  Turner  t. 
Mason,  14  M.  and  W.  112. 
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husbandry  or  certain  specific  trades,  for  the  promotion  of  honest  industry,  (6) 
and  no  master  can  put  away  his  servant,  or  servant  leave  his  master,  after  being 
so  retained, either  before  or  at  the  end  of  his  term,  without  a  quarter's  warning; 
unless  upon  *rea8onable  cause,  to  be  allowed  by  a  iustice  of  the  peace,(7i)  r  ^^q  -i 
but  they  may  part  by  consent,  or  make  a  special  bargain.  *-         -* 

2.  Another  species  of  servants  are  called  apprentices,  (from  apprendre,  to 
learn,)  and  are  usually  bound  for  a  term  of  vears,  by  deed  indented  or  indentures, 
to  serve  their  masters,  and  be  maintained  and  instructed  by  them.  This  is 
usually  done  to  persons  of  trade,  in  order  to  learn  their  art  and  mystery ;  and 
sometimes  very  large  sums  are  given  with  them,  as  a  premium  for  such  their 
instruction :  but  it  may  be  done  to  husbandmen,  nay,  to  gentlemen,  and  others. 
And  ( t )  children  of  poor  persons  may  be  apprenticed  out  by  the  overseers,  with 
consent  of  two  justices,  till  twenty-one  years  of  age,  to  such  persons  as  are 
thc/ught  fitting;  who  are  also  compellable  to  take  them;  and  it  is  held  that 
gentlemen  of  fortune,  and  clergymen,  are  equally  liable  with  others  to  such 
compulsion ;  (k)  for  which  purposes  our  statutes  have  made  the  indentures 
obligatory,  even  though  such  parish-apprentice  be  a  minor.  (1)  Apprentices  to 
trades  may  be  discharged  on  reasonable  cause,  either  at  the  request  of  themselves 
or  masters,  at  the  quarter-sessions,  or  by  one  justice,  with  appeal  to  the  ses- 
sions, (m)  who  may,  by  the  canity  of  the  statute,  if  they  think  it  reasonable, 
direct  restitution  of  a  ratable  share  of  the  money  given  with  the  apprentice :  (fi) 
and  parish-apprentices  may  be  discharged  in  the  same  manner,  by  two  justices,  (o) 
But  if  an  apprentice,  with  whom  less  than  ten  pounds  hath  been  given,  runs 
away  from  his  master,  he  is  compellable  to  serve  out  his  time  of  absence,  or 
make  satisfaction  for  the  same,  at  any  time  within  seven  years  after  the  expira- 
tion of  his  original  contract  {p)  (7) 

ChJ  Stat.  6  Elic.  c.  4. 

rOStat.5£liz.  c.  4.  43Ellz.c.2.  lJac.I,c.25.  7Jao.I»c.8.  8  and  9  W.  and  M.  c.  80.  2  and  3  Ann.  o.  6. 
4  Ann.  c.  19.    17  Geo.  II,  c.  5.    18  Geo.  III.  c.  47. 

Apprentices  enter  into  the  enactments  of  nnmcrons  other  statutes.  The .%,  c.  67;  53,  c.  65;  42.  cc.  46  and 
7S;  51.  c.  80;  54,  cc  96  and  107;  56.  c.  139;  all  G.  Ill;  and  1  and  2.  c  42;  and  4.  c.  31;  statutes  ofhU  predont 
majesty's  raisn.    These,  together  with  the  cases,  arc  amply  aiiridgcd  in  Chetwyndu's  B  irirs  Justice. 

fk)  8alk.  57,  491.  (l)  Stat.  5  Eliz.  o.  4.    43  El\z.  o.  2.    Cro.  Car.  179.  CmJ  Stat.  5  Eli«.  c.  4. 

Cnj  Salk.  67.  (oj  Stat  20  Geo.  II.  c.  19.  CpJ  Stat.  6  Geo.  UI,  o.  28. 

(6)  The  Eneliah  law  on  this  subject  is  now  much  changed.  In  the  United  States  persons  can- 
not be  compelled  to  go  out  to  service  unless  they  become  a  public  charge,  nor  is  jurisdiction  con- 
ferred upon  justices  to  terminate  the  relation  of  master  and  servant. 

Sf)  In  the  states  of  the  American  Union,  apprenticeship  is  the  subject  of  statutory  regulation, 
pains  have  been  taken  to  make  it  accomplish  its  proper  purpose  in  fitting  the  minor  for 
some  steady  and  suitable  employment  for  Ufe.  Besides  mstruction  in  business,  some  oppor- 
tunity to  attend  school  is  generally  prescribed,  and  suitable  clothing  at  the  expiration  of  the 
period  of  service.  The  children  of  poor  persons  are  not  liable  to  be  bound  out  to  ser\Mce, 
unless  they  have  actually  become  a  public  charge ;  but  if  they  have,  the  officers  having  charge 
of  the  support  of  the  poor  are  permitted  to  bmd  them  out  under  proper  regulations.  No  per- 
son, however,  is  compellable  to  receive  tiiem  as  apprentices.  In  other  cases  minors  are  bound 
to  service  by  consent  of  parents  or  ^ardians,  and  by  an  instrument  in  writing,  which  ought 
to  specify  some  profession  or  trade  which  the  minor  is  to  be  taught.  It  has  been  held,  how- 
ever, that  sucfi  specification  was  not  necessary,  though  in  the  absence  of  an^  such  ruling  we 
shoidd  have  supposed  the  opposite  doctrine  the  correct  one.  See  Bowes  v.  Tibbet^,  7  Greenl. 
457;  Fowler  v,  Hollenbeck,  9  Barb.  30t);  People  v.  Pillow,  1  Sand.  S.  C.  672.  The  master 
covenants  with  the  apprentice  to  supply  him  with  necessaries,  and  ho  must  furnish  him  with 
proper  medicine  and  attendance  durmg  sickness.  Regina  v.  Smith,  8  0.  and  P.  153.  The 
legal  relation  between  the  parties  is  one  resting  upon  personal  trust  and  confidence,  and  the 
master  cannot  assign  his  mterest  in  the  articles  to  any  third  person  without  the  consent  of 
the  minor  and  his  proper  guardian:  Nickerson  v.  Howard,  19  iohns.  11.3;  Tucker  v.  M^agee, 
18  Ala.  99 ;  Haley  v,  Taylor.  3  Dana,  222 ;  neither  can  he  employ  the  apprentice  in  menial 
services  not  connected  with  the  business  he  was  to  be  taught:  Commonwealth  v.  Hemperlv, 
12  Penn.  St  129;  nor  employ  him  in  a  Lusmess  altogether  dififerent.  Randall  v.  Rotch,  12 
Pick.  106. 

The  parties  to  articles  of  apprenticeship  are  the  minor  on  the  on?  part  and  the  master  on 
the  other ;  the  father  or  other  guardian  signifying  his  assent  thereto.  The  father,  as  such, 
has  no  power  to  bmd  his  son  an  apprentice  without  his  consent,  and  it  is  believed  that  the 
signing  of  the  articles  by  tiie  latter  would  not  be  sufficient  unless  by  their  terms  he  w&s  a 
— '7  to  the  deed.  Matter  of  McDowle,  8  Johns.  328;  Hamev  v.  Owen,  4  Blackf.  337 ;  Striuff- 
V,  Heiskell,  2  Yerg.  546;  Pierce  v.  Massenburgh,  4  Leigh,  493;  Harper  v,  Gilbert,  5  Cusfi« 
Vol.  L— 35  273 
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3.  A  third  species  of  servants  are  labourers,  who  are  only  hired  hy  the  day  or 
r  ^^nfy  1  ^^®  week,  and  do  not  live  intra  mcBnia,  as  *part  of  the  family ;  concern- 
•-  J  Ing  whom  the  statutes  before  cited  {q)  have  made  many  very  good 
regulations :  1.  Directing  that  all  persons  who  have  no  visible  effects  may  be 
compelled  to  work.  2.  Defining  how  long  they  must  continue  at  work  in  sum- 
mer and  in  winter.  3.  Punishing  such  as  leave  or  desert  their  work.  4.  Empower- 
ing the  justices  at  sessions,  or  the  sheriff  of  the  county,  to  settle  their  wages ; 
and^  5.  Inflicting  penalties  on  such  as  either  give,  or  exact,  more  wages  than  are 
so  settled.  (8) 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may  be  so  called,  being 
rather  in  a  superior,  a  ministerial,  capacity ;  such  as  stewards,  factors,  and 
bailiffs:  whom,  however,  the  law  considers  as  servants joro  tefnpore,  with  regard 
to  such  of  their  acts  as  affect  their  master's  or  employer's  property.  Which  leads 
me  to  consider, — 

11.  The  manner  in  which  this  relation  of  service  affects  either  the  master  or  ser- 
vant And,  first,  by  hiring  and  service  for  a  year,  or  apprenticeship  under  inden- 
tures, a  person  gains  a  settlement  in  that  parish  wherein  he  last  served  forty  days.(r) 
In  the  next  place  persons  serving  seven  jears  as  apprentices  to  any  trade,  have 
an  exclusive  right  to  exercise  that  trade  m  any  part  of  England,  (s)  This  law, 
with  regard  to  the  exclusive  part  of  it,  has  by  turns  been  looked  upon  as  a  hard 
law,  or  as  a  beneficial  one,  according  to  the  prevailing  humour  of  the  times : 
which  has  occasioned  a  great  variety  of  resolutions  in  the  courts  of  law  concern- 
ing it;  and  attempts  have  been  frequently  made  for  its  repeal,  though  hitherto 
without  success.  (9)  At  common  law  every  man  might  use  what  trade  he 
pleased;  but  this  statute  restrains  that  liberty  to  such  as  have  served  as  appren- 
tices :  the  adversaries  to  which  provision  say,  that  all  restrictions,  which  tend  to 
introduce  monopolies,  are  pernicious  to  trade :  the  advocates  for  it  allege,  that 
unskilfulness  in  trade  is  equally  detrimental  to  the  public  as  monopolies.  This 
r  :,ijog  1  reason  indeed  only  extends  to  such  trades,  *in  the  exercise  whereof  skill 
•-  J    is  required.    But  another  of  their  arguments  goes  much  further ;  viz. : 

that  apprenticeships  are  useful  to  the  commonwealth,  by  employing  of  youth, 
and  learning  them  to  be  early  industrious ;  (10)  but  that  no  one  would  be  induced 
to  undergo  a  seven  years'  servitude,  if  others,  though  equally  skilful,  were  allowed 
the  same  advantages  without  baving  undergone  the  same  discipline:  and  in  this 
there  seems  to  be  much  reason.  However,  the  resolutions  of  the  courts  have  in 
general  rather  confined  tban  extended  the  restriction.  No  trades  are  held  to  be 
within  the  statute  but  such  as  were  in  being  at  the  making  of  it :  (t)  for  trading 
in  a  country  village,  apprenticeships  are  not  requisite :  (u)  and  following  the 
trade  seven  years  without  any  effectual  prosecution,  either  as  a  master  or  a  ser- 
vant, is  sufficient  without  an  actual  apprenticeship,  {w) 

iq)  Stat.  6  Ellz.  c.  4.    6  Oeo.  Ill,  c.  86.  (r)  See  page  864.  {$)  Stat.  6  Elis.  o.  4,  f  31. 

{!)  Loi-d  Kavm.  614.  (u)  1  Ventr.  61.    2  Keb.  583. 

(to)  Lord.  Raym.  1179.    Wallen  qui  tarn  v.  Holfcon.    Tr.  83  Geo.  II,  (by  all  the  judges.) 

417.  Bat  in  some  of  the  states  it  is  probable  that  the  terms  of  the  statutes  are  sach  as  to  change 
this  rale. 

Of  course  an  apprentice  is  not  necessarily  compensated  for  his  services  exclusively  in  the  instruo- 
tion  he  receives,  aud  the  statutes  of  some  of  the  states  require  a  small  money  payment  to  be  made 
to  him  when  the  articles  expire.  • 

In  England  at  the  present  time  only  children  whose  parents  are  unable  to  maintain  them  can 
be  apprenticed  without  their  own  consent,  and  by  statutes  7  and  8  Yio.  c.  101,  no  one  can  be  com- 
pelled against  his  will  to  take  an  apprentice. 

(8)  Provisions  like  these  are  not  to  be  met  with  in  the  United  States,  except,  perhaps,  in  some 
of  the  states  where  slavery  has  but  recently  been  abolished.  There  are  statutes,  however,  for  the 
punishment,  as  vagrants,  of  persons  having  no  visible  means  of  support,  and  in  some  of  the  states 
hou.ses  of  correction  whore  thev  can  be  compelled  to  labor  are  provided. 

(9)  The  repeal  was  affected  by  statute  64  Geo.  Ill,  c.  96,  and  exclusive  rights  of  trading  in 
boroughs  were  al^o  abolished  by  statutes  5  and  6  Wm.  IV,  c.  76. 

In  the  United  States  no  such  exclusive  rights  have  over  exis^ted. 

(10)  [Lonl  Coke  says  this  statute  was  not  enacted  only  that  workmen  should  be  skilfhl,  but 
also  that  youth  should  not  be  nourished  in  idleness,  b^t  brought  up  and  educated  m  lawful 
sciences  aud  trades.    11  Co.  54] 
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A  master  may  bv  law  correct  his  apprentice  for  negligence  or  other  misbe- 
haviour, so  it  be  done  with  moderation  :  (x)  though,  if  tne  master  or  master  s 
wife  beats  any  other  servant  of  full  age,  it  is  good  cause  of  departure,  (y)  (11) 
But  if  any  servant,  workman,  or  labourer,  assault  his  master  or  dame,  he  shall 
suffer  one  year's  imprisonment,  and  other  open  corporal  punishment,  not  extend- 
ing to  life  or  limb,  (z)  (12) 

By  service  all  servants  and  labourers,  except  apprentices,  become  entitled  to 
wages :  according  to  their  agreement,  if  menial  servants ;  or  according  to  the 
appointment  of  the  sheriff  or  sessions,  if  labourers  or  servants  in  husbandry ; 
for  the  statutes  for  regulation  of  wages  extend  to  sucli  servants  only ;  (a)  it  being 


impossible  for  any  magistrate  to  be  a  judge  of  the  employment  of  menial  ser- 

13) 
gers  ma 
and  servant:  or  how  a  master  may  *behave  tuwuiua  ulucib  uu  uMnuku  ui   r  mAoqi 


vants,  or  of  course  to  assess  their  wages.  (13) 

III.  Let  us,  lastly,  see  how  strangers  may  be  affected  by  this  relation  of  master 

*behave  towards  others  on  behalf  of  r*.ion-i 
his  servant :  and  what  a  servant  'may  do  on  behalf  of  his  master. 

And,  first,  the  master  may  maintain,  that  is,  abet  and  assist  his  servant  in 
any  action  at  law  against  a  stranger :  whereas,  in  general,  it  is  an  offence  against 
public  justice  to  encourage  suits  and  animosities  by  helping  to  bear  the  expense 
of  them,  and  is  called  in  law  maintenance,  {b)  A  master  also  may  bring  an 
action  against  any  man  for  beating  or  maiming  his  servant;  but  in  such  case 
he  must  assign,  as  a  special  reason  for  so  doing,  his  own  damage  by  the  loss  of 
his  service,  and  this  loss  must  be  proved  upon  the  trial,  (c)  A  master  likewise 
may  justify  an  assault  in  defence  of  his  servant,  and  a  servant  in  defence  of  his 
master :  (a)  the  master,  because  he  has  an  interest  in  his  servant,  not  to  be 
deprived  of  his  service  ;♦  the  servant,  because  it  is  part  of  his  duty,  for  which  he 
receives  his  wages,  to  stand  by  and  defend  his  master,  {e)  Also  if  any  person  do 
hire  or  retain  my  servant,  being  in  my  service,  for  which  the  servant  departeth 
from  me  and  goeth  to  serve  the  ather,"l  may  have  an  action  for  damages  against 
both  the  new  master  and  the  servant,  or  either  of  them :  but  if  the  new  master 
did  not  know  that  he  is  my  servant,  no  action  lies ;  unless  he  afterwards  refuse 
to  restore  him  upon  information  and  demand,  (f)  (14)     The  reason  and  founda- 

(X)  1  Hawk.  p.  0. 180.    Lamb.  Elren.  127.    Cro.  Car.  179.    2  Show.  289. 
ry;  F.  N.  B.  l(ki.    Bro.  Aln:  t.  Labourer$,  61.    Trespass,  M9  (z)  Stat.  6  Eliz.  c.  4. 

(a)  a  Jones,  47.  (h)  2  Roll.  Abr.  115.  (c)  9  Uep.  113.  (d)  2  Roll.  Abr.  516. 

(t)  In  like  manner,  by  the  laws  of  Kinr  AlfVed,  c.  38,  a  servant  was  allowed  to  light  foi'  his  master,  a 
parent  for  his  child,  and  a  husband  or  Ikiher  for  the  chastity  of  hia  wife  or  daughter. 
(/)  F.  N.  B.  167,  168. 

(11)  In  the  United  States  provisions  are  made  by  statute  for  some  supervision  by  the  parent, 
guardian,  or  the  proper  officer,  of  the  treatment  of  the  apprentice  by  the  master,  and  a  sum- 
mary hearing  of  complaints  of  ill  treatment  is  sometimes  provided  for,  with  power  in  the  court 
to  dischar^  the  apprentice  from  the  articles  if  the  circumstances  appear  to  render  it  proper. 

(12)  This  statute  is  since  repealed. 

(13)  [The  statutes  authorizmg  the  interference  of  the  magistrate  in  such  matters,  are  repealed 
by  statute  53  Geo.  Ill,  c.  40.  The  amount  of  wages  to  menial  servants  must  depend  on  the 
contract  between  them  and  the  master. 

A  servant  cannot  maintain  an  action  against  his  master  for  not  giving  him  a  character.  3  Esp. 
201.  If  the  master  gives  a  character  which  is  false  and  slanderous,  the  servant  might  sue  the 
master  for  it;  but  a  master  who  honestly  and  fairly  gives  the  real  and  true  character  of  a  servant 
to  one  who  asks  his  character,  under  pretence  of  hiring  him,  is  not  liable  to  an  action  for  so  doing : 
Bull.  N.  P.  8;  1  T.  R.  110 ;  but  if  done  maliciously,  and  with  an  intent  to  injure  a  servant,  it  is 
otherwise.  3  6.  and  P.  587.  The  law  will  in  general  presume  that  a  servant  has,  in  the  ordinary 
oourae  of  his  business,  performed  his  duty,  and  therefore,  a  servant  in  the  habit  of  daily  or  weekly 
accounting  for  money  received  for  his  master,  will  be  presumed  to  have  paid  over  money  received. 
3  Campb.  10;  1  Stark.  136.] 

(14)  So  if  one  debauch  the  female  servant  of  another,  the  master  shall  have  an  action 
against  him  for  the  consequent  loss  of  services.  In  these  cases,  however,  although  there  must 
be  a  right  to  service  on  the  part  of  the  master,  and  some  evidence  from  which  damage  by  loss 
thereof  may  be  inferred,  the  iury  are  not  limited  in  their  verdict  by  the  damages  proved, 
but  may  give  what  are  called  exemplary  damages  to  compensate  for  the  anxiety,  shame 
and  sense  of  disgrace  consequent  upon  the  seduction.  A  fatber  or  any  one  standing  in  loco 
parenfi^  is  regarded  as  master  of  the  daughter  for  the  purpose  of  maintaining  this  action;  but 
the  daughter  at  the  time  must  actually  reside  with  him,  or  if  not,  he  must  have  a  right  to 
recall  her  to  his  home  at  any  time,  and  to  control  her  services.    See  Clfirk  v,  ITitch,  2  Wend. 
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tion  Tipon  which  all  this  doctrine  is  built,  seem  to  be  the  property  that  every 
man  has  in  the  service  of  his  domestics ;  acquired  by  the  contract  or  hiring,  and 
purchased  by  giving  them  wages.  (15) 

As  for  those  things  which  a  servant  may  do  on  behalf  of  his  master,  they  seem 
all  to  proceed  upon  this  principle,  that  the  master  is  answerable  for  the  act  of 
his  servant,  if  done  by  his  command,  either  expressly  given,  or  implied :  nam 
r  «^Q  1  qui  facit  per  alium,  facit  per  se.  ( g)  Therefore,  if  the  *servant  commi  t 
»-  J   a  trespass  by  the  command  or  encouragement  of  his  master,  the  master 

shall  be  guilty  of  it:  though  the  servant  is  not  thereby  excused,  for  he  is  only 
to  obey  his  master  in  matters  that  are  honest  and  lawful.  If  an  innkeeper  s 
servants  rob  his  guests,  the  master  is  bound  to  restitution :  (Ji)  for  as  there  is  a 
confidence  reposed  in  him,  that  he  will  take  care  to  provide  nonest  servants,  his 
negligence  is  a  kind  of  implied  consent  to  the  robbery ;  nam,  qui  non  prohibet, 
cum  ptohibere  possit,  jubeL  (16)    So  likewise  if  the  drawer  at  a  tavern  sells  a 

(g)  4  Inst.  109.  (h)  Noj's  Max.  o.  i3. 

459;  Barfley  v.  Richtmeyer,  4  N.  T.  43;  Daint;.  Wyckoff,  7  N.  T.  191;  id.  18  N.  T.  45; 
Mulvehallw.  Milward,  11  N.  T.  343;  Knight  v.  Wilcox,  14  N.  T.  414.  DistinguiBhed  jurists 
have  frequently  deplored  the  necessity  of  proving  a  loss  of  service  where  the  parent  brings 
suit  for  the  seduction  of  the  daughter,  and  in  some  of  the  states  statutes  have  'been  passed 
making  it  unnecessary,  and  authorizing  a  recovery  in  the  name  of  some  near  relative  for  the 
benefit  of  the  daughter  herself. 

(15)  [If  an  apprentice  earn  any  thing,  the  master  is  entitled  to  it.  1  Salk.  68 ;  6  Mod.  69 ; 
Co.  Litt.  117,  a.  n.  And  see  Cro.  Eliz.  638,  661,  746.  And  an  owner  of  a  ship  is  entitled  to  all 
the  earnings  of  his  captain,  however  irregularly  obtained.  3  Campb.  43.  And  see  1  Stra.  595, 
S.  C. ;  2  Stra.  944. 

So  an  action  on  the  case  may  be  maintained  against  a  person  who  continues  to  employ  the 
master's  servant  after  notice,  though  the  defendant  did  not  procure  the  servant  to  leave  his 
master,  or  know  when  he  employed  him  that  he  was  Uje  servant  of  another.  6  T.  R.  221 ;  5 
East,  39,  n.  A  master  may  bring  an  action  on  the  case  for  enticing  away  his  servant  or 
apprentice,  knowing  him  to  be  such ;  6  Mod,  182 ;  Peake,  C.  N.  P.  55 ;  Peake  Law  Evid.  3iM ; 
Bao.  Ab.  tit.  Master  and  Servant,  0.  3;  Bla.  Rep.  142;  Cowp.  54;  and  the  defendant  cannot 
avail  himself  of  any  objection  to  the  indenture  of  apprenticeship  or  ctmtract  of  hiring.  2  H. 
Bla.  511 ;  7  T.  R.  310;  1  Anst.  256.  But  no  action  can  be  maintained  for  harboring  an  apprentice 
as  such,  if  the  master  to  whom  he  was  bound  was  then  not  a  housekeeper,  and  of  the  age  of 
twenty-four  years.  4  Taunt  876.  And  a  master  cannot  maintain  an  action  for  seducing  his 
servant  after  the  servant  has  paid  him  the  penalty  stipulated  by  his  articles  for  leaving  him. 
3  Burr.  1345 ;  1  Bla.  Rep.  3o7.  The  master  mav,  in  these  cases,  waive  his  action  tor  the  tort, 
and  sue  in  assumpsit  for  the  work  and  labor  done  by  his  apprentice  or  servant,  against  the  person 
who  tortiously  employed  him.    1  Taunt  112 ;  3  M.  and  S.  191,  S.  P. 

If  an  injuiy  be  committed  to  goods  in  the  possession  of  a  mere  servant,  yet  if  the  master  have 
the  right  of  immediate  possession  he  may  sue.    2  Saund.  47 ;  7  T.  R.  12. 

In  general  a  mere  servant  with  whom  a  contract  is  made  on  the  behalf  of  another,  cannot 
support  an  action  thereon.  2  M.  and  S.  485,  490 ;  3  B.  and  P.  147;  1  H.  Bla.  84;  Owen,  52; 
2  New  Rep.  411,  a. ;  2  Taunt  374 ;  3  B.  and  A.  47 ;  5  Moore,  270.  But  when  a  servant  has  any 
beneficial  mterest  in  the  performance  of  the  contract  for  commission,  Ac,  as  in  the  case  of  a 
factor,  auctioneer,  Ac.:  IT.  R.  112;  1  M.  and  S.  147;  1  H.  Bla.  81;  7  Taunt  237;  2  Marsh. 
497;  S.  0.  6  Taunt.  65;  4  id.  189;  or  where  the  contract  is  in  terms  made  with  him :  3  Camp. 
320,  he  may  sustain  an  action  in  his  own  name,  in  each  of  which  cases  however  the  master  might 
sue :  1  H.  Bla.  81 :  7  T.  R.  359;  unless  where  there  is  an  express  contract  under  seal  with  the 
servant  to  pay  him,  when  he  alone  can  sue.    1 M.  and  S.  575. 

In  general  a  mere  servant,  having  only  the  custody  of  goods,  and  not  responsible  over,  can 
not  sue  for  an  iigury  thereto :  Owen,  52 ;  2  Saund.  47,  a.  b.  o.  d ;  but  if  the  servant  have  a  special 
property  in  the  goods,  as  a  factor,  carrier,  <ft^c.,  for  commission,  he  may.  2  Saund.  47,  b.  c.  d. : 
2  Vin.  Ab.  49;  1  Ves.  Sen.  359 :  1  B.  and  A.  59. 

(16)  [It  has  been  long  established  law,  that  the  innkeeper  is  bound  to  restitution  if  the 
guest  is  robbed  in  his  house  by  any  person  whatever;  unless  it  should  appear  that  he  was 
robbed  by  his  own  servant,  or  by  a  companion  whom  he  brought  with  him.  8  Co.  33.  And 
where  an  innkeeper  had  reHised  to  take  charge  of  goods  because  his  house  was  full ;  yet  be 
was  hold  liable  for  the  loss,  the  owner  having  stopped  as  a  guest,  and  the  ffoods  being  stolen 
during  his  stay.  5  T.  R,  273.  But  the  innkeeper  may  be  discharged  of  this  general  liabilitv 
by  the  guest  taking  upon  himself  the  care  of  nis  goods,  or,  having  noticed  circumstances  of 
suspicion,  neglects  to  eicrcise  ordinary  care  in  securing  nis  property.  4  M.  and  S.  306;  Holt. 
C.  N.  P.  209;  1  Bar.  and  A.  59.] 

See  McKee  v.  Owen,  15  Mich.  115,  for  a  discussion  as  to  whether  the  proprietors  of  steam- 
boats, who  furnish  tlieir  guest  with  btate  rooms  and  accommodations  similar  to  those  provided  by 
iimkeepers,  are  not  to  be  neld  subject  to  the  same  legal  li^bilitieaf 
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man  bad  wine,  whereby  his  health  is  injured,  he  may  bring  an  action  against 
the  master:  (i)  for  although  the  master  did  not  expressly  order  the  servant  to 
sell  it  to  that  person  in  particular,  yet  his  permitting  him  to  draw  and  sell  it  at 
all  is  impliedly  a  general  command.  (17) 

In  the  same  manner,  whatever  a  servant  is  permitted  to  do  in  the  usual  course 
of  his  business,  is  equivalent  to  a  general  command.  If  I  pay  money  to  a 
banker's  servant,  the  banker  is  answerable  for  it :  if  I  pay  it  to  a  clergyman's  or 
a  physician's  servant,  whose  usual  business  it  is  not  to  receive  money  for  his 
master,  and  he  embezzles  it,  I  must  pay  it  over  again.  If  a  steward  lets  a  lease 
of  a  farm,  without  the  owner's  knowledge,  the  owner  must  stand  to  the  bargain ; 
for  this  is  the  steward's  business.  A  wife,  a  friend,  a  relation,  that  use  to  trans- 
act business  for  a  man,  are  quoad  hoc  his  servants;  and  the  principal  must 
answer  for  their  conduct :  for  the  law  implies,  that  they  act  under  a  geneml 
command ;  and  without  such  a  doctrine  as  this  no  mutual  intercourse  between 
man  and  man  could  subsist  with  any  tolerable  convenience.  If  I  usually  deal 
with  a  tradesman  by  myself,  or  constantly  pay  him  ready  money,  I  am  not 
answerable  for  what  my  servant  takes  up  upon  trust ;  for  here  is  no  implied  order 
to  the  tradesman  to  trust  my  servant;  but  if  I  usually  send  him  upon  trust,  or 
sometimes  on  trust  and  sometimes  with  ready  money,  I  am  answerable  for  all 
he  takes  up ;  for  the  tradesman  cannot  possiblv  distmguish  when  he  comes  by 
my  order,  and  when  upon  his  own  authority,  {k)  (18) 

(ij  1  BoU.  Abr.  96.  (k)  Dr.  and  Stnd   d.  8,  o.  4S.    Noy'8  Max.  o.  44. 

(17)  (TVhere  it  is  the  master's  daty  to  see  that  the  servant  acts  correctly,  the  master  may  be 
even  cnminalljr  responsible  for  the  servant's  condnct ;  as  where  a  baker's  servant  introduced 
noxious  ingrements  into  bread.  3  M.  and  S.  Ill ;  1  Ld.  Raym.  264 ;  4  Campb.  12.  So  also  [at 
common  law]  an  indictment  for  libel  contained  in  an  article  m  a  newspaper  will  He  against  a  per- 
son interestea  in  the  profits,  without  showing  that  he  authorized  the  insertion  of  the  libelous 
article.  1  M.  and  M.  437 ;  4  Tyr.  677.  Nevertheless;  the  general  rule  is  that  the  master  is  not 
criminally  liable  for  the  criminal  acts  of  his  servant.    8  Rep.  59 ;  2  Str.  886.] 

(18)  [It  is  a  general  rule  of  law,  that  all  contracts  made  by  a  servant  within  the  scope  of  his 
authority;  either  express  or  implied,  bind  the  master;  and  this  liability  of  the  master  is  not 
founded  on  the  ground  of  the  master  being  pater  familkef  but  merely  in  respect  of  the  authority 
delegated  to  the  servant    See  3  Wils.  341 ;  2  Bla.  Rep.  845 ;  3  Esp.  Rep.  235. 

Much  difficulty  is  experienced  in  practice  in  the  application  of  this  rule,  on  the  question  as 
to  what  amounts  to  a  servant's  acting  witliin  the  authority  delegated  to  him.  The  main 
point  to  be  attended  to  in  the  decision  of  this,  is  to  consider  whether  the  servant  w&«i  acting 
under  a  special  or  a  general  authority.  A  special  agent  or  servant  is  one  who  is  authorized  to 
act  for  his  master  only  in  some  particular  instance ;  his  power  is  limited  and  circumscribed. 
A  general  servant  or  agent  is  one  who  is  expressly  or  impliedly  authorized  by  his  master  to 
transact  all  his  business,  either  universally  or  in  a  particular  department  or  course  of  business. 
A  master  is  not  liable  for  any  acts  of  a  special  agent  or  servant  unconnected  with  the  object 
of  the  employment,  but  he  is  liable  for  all  the  acts  of  a  general  agent  or  servant  within  the 
scope  of  his  employment,  and  this  even  though  the  master  may  have  expressly  forbidden  the 
particular  act  tor  which  he  is  sought  to  be  rendered  liable.  Thus,  if  a  master  engage  a  ser- 
vant to  take  care  of  goods,  and  the  servant  sell  them,  the  selling  of  the  goods  being  totally  uncon- 
nected with  the  object  for  which  the  servant  had  them,  the  sale  would  not  bind  the  master.  So 
where  the  chaise  of  the  master  had  been  broken  by  the  necrligence  of  his  servant,  and  the  servant 
desired  the  coachmaker,  who  had  never  been  employed  by  the  master  to  repair  it,  it  w&s  held 
that  the  master  was  not  liable  for  such  repairs.  4  Esp.  174.  So  when  the  master  is  in  the  habit 
of  paying  ready  monev  for  articles  ftimished  in  certam  quantities  to  his  family,  if  the  tradesman 
delivers  other  goods  or  the  same  sort  to  the  servant  upon  credit,  without  informing  the  master  of 
it,  and  the  latter  goods  do  not  come  to  the  master's  use,  he  is  not  liable.  3  Esp.  214 ;  1  Show. 
95 ;  Peake  N.  P.  C.  47  ;  5  Esp.  76.  But,  on  the  other  hand,  if  a  servant  is  employed  to  sell  a 
horse,  and  he  sells  it  witli  a  warranty,  iha  master  would  be  liable  for  a  breach  of  the  warranty, 
because  the  act  of  warranty  was  ctmnected  with  the  act  of  sale,  and  within  the  scope  of  the  ser- 
vant's authority,  even  though  he  had  received  express  directions  not  to  make  the  warranty.  See 
3  T.  R.  757;  5  Esp.  75;  1  Camp.  258;  3  Esp.  &;  3  B.  and  0.  38;  4  D.  and  R.  648;  S.  C,  15 
East,  38.  If  a  servant  usually  buys  for  his  master  on  credit,  and  the  servant  buvs  some  things 
without  the  master's  order,  the  master  will  be  liable ;  for  the  tradesman  cannot  possibly  distinguish 
when  the  servant  comes  by  order  for  him  or  not.  Stra.  506 ;  3  Esp.  N.  P.  Rep.  85,  114 ;  1  id. 
350 ;  4  id.  174 ;  Peake,  C.  N.  P.  47. 

In  general,  if  a  party  acting  in  the  capacity  of  a  servant  or  agent,  discloses  that  circum- 
stance, or  it  be  known  to  the  person  with  whom  he  contracted,  such  servant  or  agent  is  not 
liable  for  a  breach  of  the  contract:  12  Ves.  352;  15  East,  62,  66;  Palev  Princ.  and  Agent, 
246 ;  even  for  a  deceitful  warranty :  3  P.  Wms.  278 ;  if  he  had  authority  from  his  principal  to 
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f  *431  1       *^^  *  servant,  lastly,  by  his  negligence  does  any  damage  to  a  stranger, 
»-  J  the  master  shall  answer  for  his  neglect:  if  a  smith's  servant  lames  a 

horse  while  he  is  shoeing  him,  an  action  lies  against  the  master,  and  not  against 
the  servant    But  in  these  cases  the  damage  must  be  done  while  he  is  actually 


make  the  conta-act.  3  P.  Wnis.  279.  And  see  1  Chit,  on  Pleading,  4th  ed.  24.  But  if  a  ser- 
vant or  a^ent  covenant  under  seal,  or  otherwise  engage  for  the  act  of  another,  tiiough  he 
describe  himself  in  the  deed  as  contracting  for,  and  on  the  behalf  of,  such  other  person :  5 
East,  148,  or  he  contract  as  if  he  were  principal.  Stra.  995 ;  1  B.  and  P.  ZQ6 ;  3  B.  and  A.  47  ; 
2  D.  and  R.  307;  1  B.  and  C.  160,  S.  C;  1  Gow.  117;  1  Stark.  14 :  2  East,  142;  he  is  per- 
sonally liable,  and  may  be  sued,  unless  in  the  case  of  a  servant  contracting  on  behalf  of  gov- 
ernment :  1  T.  R.  172,  674 ;  1  East,  135,  582 :  so  if  a  servant  does  not  pursue  the  principal's 
authority  so  as  to  discharge  the  principal,  he  will  be  personally  liable :  1  Eg.  Ab.  308 ;  3  T.  R. 
361 ;  or  where  he  acts  under  an  authority  which  he  knows  the  master  cannot  give :  Cowp. 
565,  6 ;  80  where  a  servant  has  been  authorized  by  his  master  to  do  an  act  for  a  third  party, 
and  he  is  put  in  possession  of  every  thing  that  will  enable  him  to  complete  it,  and  he  neglects 
BO  to  do,  he  will  be  personally  liable  to  the  third  person;  as  if  a  servant  receives  money  from 
his  master  to  pay  A,  and  expressly  or  impliedly  engages  to  pay  him,  the  latter  may  sue  him 
on  his  neglect  to  pay  it,  for  the  servant  is  considered  to  hold  it  on  the  party's  account.  14 
East,  590 ;  2  Rol.  Rep.  441 ;  1  B.  and  A.  36 ;  1  J.  B.  Moore,  74  ;  3  Price,  58 ;  16  Vesey,  443 ;  5 
Esp.  247 ;  4  Taunt,  24 ;  1  Stark.  12:5, 143,  150,  372;  1  H.  Bla.  218.  But  if  the  third  paity  by 
his  conduct  shows  he  does  not  consider  the  servant  as  holding  the  money  on  his  account,  the 
agent  will  be  discharged  on  properly  appropriating  the  money  to  other  purposes  before  he  is 
called  upon  again  by  the  third  party  to  pay  it  over.  Holt.  N.  P.  372.  There  is  a  material 
distinction  between  an  action  against  a  servant  for  the  recovey  of  damages  for  the  non- per- 
formance of  the  contract,  and  an  action  to  recover  back  a  specinc  sum  of  money  received  by 
him ;  for  when  a  contract  has  been  rescinded,  or  a  person  has  received  money  as  servant  of 
another  who  had  no  right  thereto,  and  has  not  paid  it  over,  an  action  may  be  sustained 
a^nst  the  servant  to  recover  the  money ;  and  the  mere  passing  of  such  money  in  account 
with  his  master,  or  making  a  rest  without  any  new  credit  given  to  him,  fresh  bills  accepted,  or 
further  sums  advanced  to  the  master  in  consequence  of  it.  is  not  equivalent  to  the  payment  of 
the  money  to  the  principal :  3  M.  and  S.  344 ;  Cowper,  565 ;  Stra.  480 ;  but  in  general,  if  the 
money  be  paid  over  before  notice  to  retain  it,  the  servant  is  not  liable :  Cowp.  565 ;  Bur. 
1986;  Ld.  KAym.  1210;  4  T.  R.  553;  Stra.  480;  Bui.  N.  P.  133;  10  Mod.  23;  2  Esp.  Rep.  507; 
5  J.  B.  Moore,  105 ;  8  Taunt.  737 ;  unless  his  receipt  jof  the  money  was  obviously  illegal,  or 
his  authority  wholly  void:  1  Camp.  396,  564;  3  Esp.  Rep.  153;  1  Stra.  480;  Cowp.  69;  1 
Taunt.  359;  where  persons  received  money  for  the  express  purpose  of  taking  up  a  bill  of 
exchange  two  days  aHier  it  became  due,  and  upon  tendermg  it  to  the  holders  and  demanding 
the  bill,  find  that  they  have  sent  it  back  protested  for  non-acceptance  to  the  persons  who 
endorsed  it  to  them,  it  was  held  that  such  persons,  having  received  fresh  orders  not  to  pay  the 
bill,  were  not  liable  to  an  action  by  the  holders  for  money  had  and  received,  when  upon  the 
bill's  being  procured  and  tendered  to  them,  they  refused  to  pay  the  money.  1  J.  B.  Moore, 
74,  and  14  East,  582,  590.  A  person  who  as  a  banker  receives  money  from  A  to  be  paid  to  B, 
and  to  other  different  persons,  cannot  in  general  be  sued  by  B  for  his  share :  1  Marsh.  Rep. 
132 ;  and  an  action  does  not  lie  against  a  mere  collector,  trustee  or  receiver,  for  the  purpose  of 
trying  a  right  in  the  principal,  even  though  he  has  not  paid  over  the  UKmey.  4  Burr.  1985 ; 
Paley,  261,  and  cases  there  cited;  1  Selw.  N.  P.  3d  ed.  78;  1  Camp.  396;  1  Marsh.  132;  Holt 
C.  N.  P.  641.  An  auctioneer  and  stakeholder,  who  are  considered  as  trustees  for  both  parties, 
are  bound  to  retain  the  money  till  one  of  them  be  clearly  entitled  to  receive  it,  and  if  he 
unduly  pay  it  over  to  either  party  not  entitled  to  it,  he  will  be  liable  to  repay  the  deposit  or 
stake.  5  Burr.  26:^9.  But  in  a  late  case  it  has  been  held,  that  while  the  stake  remains  in  the 
hands  of  the  stakeholder,  either  party  may  recover  back  from  him  his  share  of  the  deposit.  7 
Price,  54. 

Servants  of  government  are  not  in  general  perscmally  liable,  and  an  officer  appointed  by  gov- 
ernment, avowedly  treating  as  an  agent  for  the  public,  is  not  liable  to  be  sued  upon  any  contract 
made  by  him  in  that  capacity,  whether  under  seal  or  by  pai-ol,  unless  he  make  an  absolute  and 
unqualified  undertaking  to  be  personally  responsible  :  1  T.  Rep.  172,  674 ;  1  East,  135 ;  3  B.  and 
A.  47 ;  2  J.  B.  Moore,  627 ;  and  if  the  public  money  actually  passes  through  his  hands  or  that  of 
his  a^eut,  for  the  purpose,  or  with  the  intent,  that  it  shoulcl  be  applied  to  the  fulfilment  of  his 
fiduciary  undertakings,'  he  is  not  personally  liable.  3  B.  and  B.  275 ;  3  Meriv.  758 ;  1  East,  i:i5, 
583.  The  bank  of  England  are  the  servants  of  the  public,  and  liable  as  a  private  servant  for  any 
breach  of  duty.    1  R.  and  M.  52;  2  Bingham,  393. 

In  some  cases  where  there  is  no  responsible  or  apparent  principal  to  resort  to,  the  agent 
will  be  liable ;  as  where  the  commissioners  of  a  navigation  act  entered  into  an  agreement  with 
the  engineer  they  were  held  liable :  Pal.  251 ;  1  Bro.  Ch.  Rep.  101 ;  Hard.  205 ;  and  commis- 
sioners of  highways  are  personally  liable  for  work  thereon,  though  the  Bur\^eyor  is  not :  1  Bla. 
Rep.  670 ;  Amb.  770 ;  ana  in  some  ca.^es  the  a^ent  alone  can  be  sued,  as  where  a  seller  chooses 
to  give  a  distinct  credit  to  a  person  kno^vn  to  him  to  be  acting  as  agent  for  another :  15  Ea-l.  6i ; 
and  a  sub-agent  cannot  sue  the  principal  with  whom  he  had  no  printy.  6  Taunt  147 ;  1  Marsh. 
500.] 
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employed  in  the  master's  service ;  otherwise  the  servant  shall  answer  for  his 
own  misbehaviour.  Upon  this  principle,  by  the  common  lajv,  (0  if  a  servant 
kept  his  master's  fire  ne&^ligentl^,  so  that  his  neighbour's  house  was  burned 
down  thereby,  an  action  lay  against  the  master;  because  this  negligence  hap- 
pened in  his  service ;  otherwise,  if  the  servant,  going  along  the  street  with  a 
torch,  by  negligence  sets  fire  to  a  house ;  for  there  he  is  not  in  his  master's 
immediate  service ;  and  must  himself  answer  the  damage  personally.  But  now 
the  common  law  is,  in  the  former  case,  altered  by  statute  6  Ann.  c.  3,  which 
ordains  that  no  action  shall  be  maintained  against  any,  in  whose  house  or 
chamber  any  fire  shall  accidentally  be^in  ;  for  their  own  loss  is  sufficient  pun- 
ishment for  their  own  or  their  servants  carelessness.  (19)  But  if  such  fire  hap- 
pens through  negligence  of  any  servant,  whose  loss  is  commonly  very  little, 
such  servant  shall  forfeit  1001^  to  be  distributed  among  the  sufierers  ;  and,  in 
default  of  payment  shall  be  committed  to  some  workhouse,  and  there  kept  to 
hard  labour  for  eighteen  months,  (m)  A  master  is,  lastly,  chargeable,  if  any 
of  his  family  layeth  or  casteth  any  tning  out  of  his  house  into  the  street  or  com- 
mon highway,  to  the  damage  of  any  individual,  or  the  common  nuisance  of  his 
majestjTS  liege  i>eople:  (n)  for  the  master  hath  the  superintendence  and  charge 
of  all  his  household.  And  this  also  agrees  with  the  civil  law;  (o)  which  holds 
that  the  pater  familias,  in  this  and  similar  cases,  '*'  ob  cUterius  culpam  tenetur, 
sive  serviy  sive  Uberi.^'  (20) 

(IJ  Noy'8  Max.  c.  44. 

(M)  Upon  a  similar  principle  by  the  law  of  the  twelve  cables  at  Rome,  a  person  by  whose  negligence  any 
flre  began,  was  bound  to  pay  double  to  the  sufferers ;  or,  if  he  was  uot.ablo  to  pay,  was  to  suffer  a  corporal 
punishment. 

(nj  Key's  Max.  o.  44.  (oj  If,  0,  8, 1.    ImI,  4,  6, 1. 

(19)  The  sabstance  of  the  statute  of  Anne  will  be  fonnd  re-enacted  in  some  of  the  American 
states.  See  Taylor,  Land,  and  Ten.  %  196.  In  the  others  it  is  perhaps  to  he  regarded  as  having 
been  adopted  as  a  part  of  the  American  common  law.  The  absence  of  precedents  for  the  recovery 
of  damages  in  snch  cases,  when  the  cases  themselves  occur  so  frequently,  is  strong  evidence  of 
the  opimon  of  the  legal  profession  to  this  effect,  and  perhaps  the  legislation  making  railroad  com- 
panies liable  for  injuries  caused  by  fire  communicated  by  their  engines  has  some  bearing  in  the 
same  direction.  Lansing  t;.  Stone,  37  Barb.  15,  is  a  decision  directly  to  the  point  that  these  stat- 
utes constitute  a  part  of  the  American  common  law. 

(20)  [A  master  is  liable  to  be  sued  for  the  injuries  occasioned  by  the  neglect  or  unskilfulness 
of  his  servant  while  in  the  course  of  his  employment,  though  the  act  was  obviously  toitious 
and  against  the  master's  consent ;  as  for  fraud,  deceit,  or  any  other  wrongful  act.  1  Salk.  289 ; 
Cro.  Jac.  473:  1  Stra.  653;  Koll.  Ab.  96,  1, 15 ;  1  East,  106 ;  2  H.  Bla.  442;  3  Wils.  313 ;  2  Bla. 
Kep.  845.  A  master  is  liable  for  the  servant's  negligent  driving  of  a  carriage  or  navigating  a 
ship :  1  East,  105 ;  or  for  a  libel  inserted  in  a  newspaper  of  which  the  defendant  was  a  proprietor. 
1  B.  and  P.  409. 

In  some  cases  where  it  is  the  duty  of  the  master  to  see  that  the  servant  acts  correctly,  he  may 
be  liable  criminally  for  what  the  servant  has  done  ;  as  where  a  baker's  servant  introduced  noxious 
materials  in  his  bread.    3  M.  and  S.  11 ;  1  Ld.  Raym.  264 ;  4  Camp.  12. 

A  servant  cannot  in  general  be  sued  by  a  third  jjersou  for  any  neglect  or  nonfeasance  which 
he  is  guilty  of,  when  it  is  committed  on  behalf  of,  and  under  the  CKpross  or  implied  authority 
of,  his  master ;  thus  if  a  coachman  lose  a  parcel,  his  master  is  liable  and  not  himself.  12 
Mod.  488;  Say,  41 ;  Roll.  Ab.  94,  pi.  5;  Ck)wp.  403;  6  Moore,  47.  So  a  servant  is  not  liable  for 
deceit  in  the  sale  of  goods,  or  for  a  false  warranty.  Com.  Dig,  Action  sur  case  for  deceit,  B ; 
3  P.  W.  379 ;  Roll.  Ab.  95.  But  he  is  liable  for  all  tortious  acts  and  wilful  trespasses,  whether 
done  by  the  authority  of  the  master  or  not.  12  Mod.  448 ;  1  Wils.  328 ;  Say.  41 ;  2  Mod.  242; 
6  id.  212;  6  East,  540;  4  M.  and  S.  259;  5  Burr.  2687;  6  T.  R.  300;  3  WUs.  146.  And  in 
every  case  where  a  master  has  not  power  to  do  a  thing,  whoever  does  it  by  his  command  is  a 
trespasser :  Roll.  Ab.  90 ;  and  this  though  the  servant  acted  in  total  ignorance  of  his  master's 
right.  12  Mod.  448,  and  supra;  2  Roll.  Ab.  4^U.  And  an  action  may  in  some  cases  be 
supported  against  a  servant  for  a  misfeasance  or  malfeasance;  thus  if  a  bailiff  voluntarily 
su&er  a  prisoner  to  escape,  he  would  be  liable.  12  Mod.  488 ;  1  id  209 ;  1  Salk.  18 ;  1  Lord  Ray. 
655. 

It  is  a  Reneral  rule  that  no  action  is  sustainable  against  an  intermediate  agent  for  damage 
occasioned  by  the  negligence  of  a  sub-agent,  unless  such  intermediate  agent  personally  interfered 
and  caused  the  injury.  6  T.  R.  411 ;  1  B.  and  P.  405,  411 ;  Cowp.  406;  2  B.  and  P.  438;  6 
Moore,  47;  2  P.  and  R.  33.] 

The  maxim  qitifacit  per  alium  facit  jyer  se  has  general  application  to  the  relation  of  master 
and  servant,  wherever  the  master's  assent  to  the  act  done  or  undertaking  entered  into  by  the 
servant  on  his  behalf  can  be  implied,  either  from  his  instructions  or  from  the  general  scope 
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r  *432 1  *^®  ™*y  observe,  that  in  all  the  cases  here  put,  the  master  may  be 
*-  -*   frequently  a  loser  by  the  trust  reposed  in  his  servant,  but  never  can  be 

a  gainer ;  he  may  frequently  be  answerable  for  his  servant's  misbehaviour,  but 
never  can  shelter  himself  from  punishment  by  laying  the  blame  on  his  agenL 
The  reason  of  this  is  still  uniform  and  the  same  ;  that  the  wrong  done  by  the 
seinrant  is  looked  upon  in  law  as  the  wrong  of  the  master  himself;  and  it  is  a 
standing  maxim,  that  no  man  shall  be  aUowed  to  make  any  advantage  of  his 
own  wrong. 


CHAPTER  XV. 

OF  HUSBAND  AND  WIFE. 

The  second  private  relation  of  persons  is  that  of  marriage,  which  includes  the 
reciprocal  rights  and  duties  of  husband  and  wife;  or,  as  most  of  our  elder  law 
books  call  them,  of  baron  s,udfeme.  In  the  consideration  of  which  I  shall  in  the 
first  place  inquire,  how  marriages  may  be  contracted  or  made ;  shall  next  point 
out  the  manner  in  which  they  may  be  dissolved ;  and  shall,  lastly,  take  a  view 
of  the  legal  effects  and  consequence  of  marriage. 

of  his  employment.    Upon  this  see  Broom's  Maxims,  4th  ed.  668,  and  also  the  works  on  Agency 
and  Contracts. 

Where  a  wrongM  act  is  done  by  a  servant  by  the  express  direction  of  Ihe  master,  or  in  his 
master's  presence  so  that  his  assent  is  presumed,  or  as  the  natural  or  probable  resnit  of  orders 
.^ven  by  the  maHter,  or  in  the  exercise  or  a  discretion  which  the  master  has  given,  and  an  injury 
results  to  a  third  person,  the  master  is  responsible  therefor  to  the  same  extent  as  if  he  had  him- 
self done  the  act  in  nerson.  McLaughlin  i;.  Pryor,  4  M.  and  6. 48 ;  Gregory  v.  Piper,  9  B.  aud  C. 
591 ;  Green  v.  Omnibus  Co.,  7  C.  B.  290;  Lee  v.  McKay,  3  Ired.  29;  Harlow  r.  Humiston,  6  Cow. 
189;  Meyer  v.  Second  Av.  R.  R.  Co.,  8  Bosw.  305;  Hewett  r.  Swift,  3  Allen,  420;  Evansville, 
Ac.,  R.  R.  Co.  17.  Baum,  26  Ind.  70 ;  Howe  t7.  Newmarch,  12  Allen,  49. 

And  where  the  servant  in  the  course  of  his  employment  so  negligently  conducts  him.>eir,  or 
with  such  want  of  skiU  or  prudence  manages  the  ousmess,  as  to  caut^  loss,  or  damage  to  third 
persons,  the  master  may  be  held  responsible  therefore.  Bush  v.  Steinman,  1  B.  and  P.  404  ; 
Tarrant  v.  Webb,  18  C.  B.  797;  Freer  v,  Camenm,  4  Rich.  228;  Perry  v.  Marsh,  25  Ala.  659; 
Chicago,  &o,,  R.  R.  Co.  v,  Harney,  28  Ind.  28 ;  Douglass  v,  Stephens,  18  Mo.  362 ;  Seymour  r. 
Greenwood,  7  H.  and  N.  355 ;  McDonald  v.  Snelling,  14  Allen,  290. 

The  mere  fact,  however,  that  one  is  servant  of  another,  does  not  make  the  other  liable  for  the 
negligent  or  wrongful  cimduct  of  the  servant,  unless  he  was  at  the  time  engaged  in  the  master's 
business  or  executing  his  expressed  or  implied  commands.  Lyims  v.  Martin,  8  A.  and  E.  512 ; 
Mitchell  V.  Oassweller,  13  C.  B.  t^7.  And  where  a  servant,  even  though  at  the  time  employed 
in  the  master's  service,  steps  aside  from  his  duty  to  commit  a  trespass  or  other  wn>ng  to  another, 
the  servant  alone  is  responsible  for  such  wrongful  conduct.  McManus  v.  Crickett,  1  East.  106 ; 
Lyons  v.  Martin,  8  A.  and  £.  512 ;  Croft  v.  Alison,  4  B.  and  Aid.  590 ;  Yanderbilt  v.  Richmond 
Turnpike  Co.,  2  N.  T.  479;  Fox  v.  Northern  Liberties,  3  W.  and  S.  103;  Church  v.  Mansfield,  20 
Conn.  284;  Wright  t».  Wilcox,  19  Wend.  347;  Hibbard  v.  N.  Y.  and  Erie  R.  R.  Co.,  15  N.  Y. 
455 ;  Yates  v.  Squires,  19  Iowa,  26 ;  Cox  v.  Keahey ,  36  Ala.  340. 

.  The  rule  that  the  master  shall  resptrnd  for  the  neg:lif  ent  acts  of  his  servants,  is  one  for  the  pro- 
tection of  third  persons  only  ;  and  a  servant  who  is  injured  by  the  want  of  care  of  fellow  servants 
in  doing  or  omitting  to  do  meir  portion  of  the  common  work,  cannot  recover  compensation  from 
the  master  therefor.  Farwell  v,  Boston  and  Worcester  R.  R.  Co.  4  Met.  49 ;  Hayes  o.  Western 
R.  R.  Corp.  3  Cush-  270;  Beaulieu  v.  Portland  Co.,  48  Me.  294 ;  Warner  r.  Erie  R.  R.  Co.,  :J9  N. 
Y.  470 ;  Caldwell  t».  Brown,  53  Penn.  St  457 ;  Moseley  v.  Chamberlain,  18  Wis.  700 :  O'Connell 
V.  Baltimore  and  Ohio  R.  R.  Co.  20  Md.  212;  Harrison  f.  Central  R.  R.  Co.,  31  N.  J.  293;  Suarie 
r.  Lindsay,  11  C.  B.  N.  S.  429 ;  Caldwell  r.  Brown,  53  Penn.  St.  453.  Unless,  indeed,  the  servant 
causing  the  injury  was  an  incompetent  or  otherwise  improper  perscm  to  be  employed  in  such  busi- 
ness, and  the  master  was  himself  guilty  of  negligence  in  employing  him.  Wiggett  i;.  Fox,  lM^  Eng. 
L.  and  Eq.  486 ;  Tarrant  v,  Webb,  18  0.  B.  797 ;  Wright  v.  N.  Y.  Central  R.  R.  Co..  25  N.  Y.  562 ; 
Michigan  Central  R.  R.  Co.  v.  Leahey,  10  Mich.  193;  Thayer  v.  St  Louis  Ac,  R.  R.  Co.,  22  Ind. 
26 ;  Stewart  t?.  Harvard  College,  12  Allen.  58;  Sttmet?.  Western  Trans.  Co.,  38  N.  Y.240 ;  MoMahon 
V.  Davidson,  12  Minn.  357.  Some  dispositicm  has  also  been  nianilestcd  to  hold  the  master  liable  to  a 
servant  who  is  injured  by  the  negligence  of  another  servant,  where  the  duties  of  the  latter,  in  con- 
nection with  which  the  injury  happened,  were  not  common  nor  in  the  Haiiie  dopai'tmciit  with 
those  of  the  injured  servanty  aud  where  the  negligence  of  tlie  injured  servant  did  not  conlrib- 
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I.  Our  law  considers  marriage  in  no  other  light  than  as  a  civil  contract.  (1) 
The  holiness  of  the  matrimonial  state  is  left  entirely  to  the  ecclesiastical  law, 
the  temporal  courts  not  haying  jurisdiction  to  consider  unlawful  marriage  as  a 
sin,  but  merely  as  a  civil  inconvenience.  The  punishment  therefore,  or  annul- 
ling, of  incestuous  or  other  unscriptural  marriages,  is  the  province  of  the  spiritual 
courts ;  which  act  vro  salvte  animm.  (a)  And,  taking  it  in  this  civil  light,  the 
law  tre^ats  it  as  it  does  all  other  contracts:  allowing  it  to  be  good  and  valid  in 

Caj  Salk.  13L 


nte  to  the  ii^iiiy.  CHUenwater  v.  Madison  and  Ind.  B.  R.  Co.,  5  Ind.  349 ;  Fitzpatrick  i;.  N.  A. 
and  Salem  R.  B.  Ck).,  7  Ind.  436 :  see  Chamberlain  v.  M.  and  M.  R.  R.  Co.,  11  W'ia.  238 ;  Cooper  v. 
HoUins,  30  Ceo.  146.  Also  to  hold  him  responsible  where  the  servant  injured  was  subordmate 
to  and  under  the  control  and  direotion  of  the  servant  whose  negrligence  caused  the  injuiy.  C.  C. 
and  C.  R.  R.  Co.  v.  Keary,  3  Ohio,  N.  S.  201.  But  see  Gilshannon  v.  Stony  Brook  B.  Corp.,  10 
Ciish.  228;  Sherman  v,  Rochester,  Ac.,  R.  R.  Co..  17  N.  Y.,  153;  TVright  v.  N,  T.  Centra] 
B.  R.  Co.,  25  N.  T.  562 ;  Carle  v.  Canal  and  R.  R.  Co.,  23  Me.  269;  Ryan  v.  Cumberland  V^al- 
ley  R.  R  Co.,  23  Penn.  St.  384;  Ohio,  <fec.,  R.  R.  Co.  v.  Hammersley,  28  Ind.  371;  Morgan  v. 
Yale  of  Neath  R.  Co.,  Law  R.,  1  Q.  B.  149.  And  even  where  the  master  is  him^^elf  guilty  of 
negligence,  in  emplo^g  improper  servants  or  in  other  matters  which  increase  the  rink  to  the 
servant,  if  the  latter  is  aware  of  all  the  facts  and  continues  in  the  service  notwithstanding,  he 
will  be  held  to  have  taken  upon  himself  the  risk  and  caunot  look  to  the  master  for  indemnity. 
M.  R.  and  L.  B.  R.  R.  Co.  t;.  Barber,  5  Ohio,  N.  S.  564 ;  Ind.  and  Cin.  R.  R.  Co.  v.  Love,  10  Ind. 
556;  Baydenv.  Smithville  Manuf.  Co.,  29  Conn.  558;  Skipp  v .  £.  Counties  R.  Co.,  9  Exch. 
223.    Davis  v.  Detroit  A  MUwaukee  R.  R.  Co.,  20  Mich.  105. 

The  master  is  not  excused,  in  the  case  of  a  negligent  imury  to  a  third  person,  by  the  fact  that, 
at  the  time  of  the  injury,  the  servant  though  employed  in  the  master's  service,  was  exceeding 
bis  instructions,  or  acting  in  disregard  thereof,  and  that  the  iajary  occurred  in  conseonence  or 
the  failure  to  observe  them.  Luttrell  i;.  Hazen,  3  Sneed,  20 ;  Powell  v.  Deveney,  3  Cu^h.  301 ; 
South  wick  r.  Bstes,  7  Cush.  385 ;  May  v.  Bliss,  2Z  Yt.  477 ;  Weed  t;.  Panama  R.  R.,  17  N.  Y . 
362;  Philadelphia,  <fcc.,  R.  R.  Co.  v.  Derby,  14  How.  488. 

One  important  exception  to  the  maxim  respondeat  superior  is  where  the  employee,  whose 
negligent  conduct  has  caused  the  injury,  was  at  the  time  engaged  in  an  indepcadeut  employ 
ment,  and  not  under  the  immediate  control,  direction  or  supervision  of  the  employer;  as  in  the 
case  of  a  licensed  drayman,  employed  to  draw  merchandize  and  deliver  at  the  store  of  his 
employer;  De  Forest ».  Wright,  2  Mich.  358;  and  see  Milligaut;.  Wedge,  12  A.  and  B.  737; 
Cuthbertson  v.  Parsons,  10  C.  B.  304 ;  McCatrick  v.  Wason,  4  Ohio,  N.  S.  566. 

The  immediate  employer  of  the  agent  or  servant  through  whose  negligence  an  injury  occurs 
is  the  person  responsible  for  the  negligence  of  such  agent  or  servant.  To  him  the  principle 
respondeat  superior  applies.  There  cannot  generally  be  two  superiors  severally  respt)nsil)le 
in  such  case:  Blake  t>.  Ferris,  5  N  Y.  48;  Blackwell  v,  Wiswall,  24  Barb.  355;  Clark  r. 
Frv,8  0hio,  N.  S.  358;  Barry  t>.  St.  Louis,  17  Mo.  121;  Rapsonv.  Cubitt,  9  M.  and  W.  710; 
.  Billiard  r.  Richardson,  3  Gray,  349 ;  therefore  where  a  job  is  done  under  a  contract,  and  the 
contractor  employs  the  workman  whose  negligence  causes  the  injury,  the  contractor  is  the  per- 
scm  responsible  for  such  negligence.  See  the  cases  collected  in  City  of  Detroit  v.  Corey,  9 
Mich.  165.  See  also  Clark's  Adm.  v.  Hannibal.  <fec.,  R.  R.  Co.,  36  Mo.  202 ;  Donaldson  i;.  Missis- 
sippi, Ac,  R.  R.  Co.,  18  Iowa,  280. 

If,  however,  the  injury  necessarily  results  from  the  ordinarv  mode  of  doing  the  work  con- 
tracted for,  the  employer  as  well  as  the  contractor  may  be  held  responsible  therefor.  Chicago 
9.  Robbins.  2  Black.  418. 

Where  the  master  is  liable  for  the  torts  of  his  servants,  the  servant  is  also,  as  a  general  thing, 
liable  himself,  except  where  the  tort  springs  from  a  breach  of  the  ma^^ter's  contract. 

It  has  been  mentioned  above  that  the  master  is  liable  to  the  servant  for  any  injury  traceable 
to  the  master's  own  negligence  in  emplojdng  incompetent  persons,  but  his  responsibility  is  not 
limited  to  cases  of  that  description.  The  legal  implication  from  the  contract  of  employment  is, 
that  the  employer  vrill  adopt  suitable  instruments  and  means  with  which  to  carry  on  his  buNi- 
ness.  These  he  can  provide  and  maintain  by  the  use  of  suitable  care  and  oversight;  and  if  he 
fails  to  do  so,  he  is  guilty  of  a  breach  of  duty  under  his  contract,  for  the  consequence  of  which 
he  ought  in  jostice  and  sound  reason  to  be  held  responsible.  Per  Bigelow,  Ch.  J.  Siaw  v, 
Housatonic  B.  R.  Co.,  8  Allen,  441.  And  see  Cayzer  v.  Taylor,  10  Gray,  274 ;  Se.iv  if  v.  B.)^t(m 
and  Maine  R.  R.Cu,  14  Gray,  466;  Keeganv.  Western  R.  R.  8  N.  Y.  175;  Comilly  ».  Poillon 
41  Barb.  366.  And  it  seems  that  if  a  servant  hire  himsell'  out  to  perform  certain  duties,  and  is 
forced  by  another  servant  of  the  same  master  to  perform  other  and  more  dangerous  service,  and 
an  ii\jury  results  in  consequence  of  negligence  of  cO-servants  in  such  other  employment,  he  may 
have  an  action  against  the  master  for  the  injury.  Chicago,  <fec.,  R.  R.  Co.  v.  Harney,  28  Ind. 
28.    See  also  Ind.  and  Cin.  R.  R.  Co.  v.  Love,  10  Ind.  556. 

(1)  [Therefore  an  action  stainable  for  a  breach  of  promise  to  marry,  where  the  contract 
was  mutual;  1  Roll.  Ab.  22,  I.  5;  1  Sid.  180;  1  Lev.  147;  Carth.  467;  Preem.  95;  aud 
though  one  of  the  parties  bo  an  infant,  yet  the  contract  will  be  binding  on  the  other.    2  Stra. 
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all  cases,  where  the  parties  at  the  time  of  making  it  were,  in  the  first  place,  wilU 
ing  to  conti'act;  secondly,  able  to  contract;  and,  lastly,  actually  did  contract^  in 
the  proper  forms  and  solemnities  required  by  law. 
r  *A!\/i  1       *First  they  must  be  willing  to  contract.  "  Consensus,  non  coticubifus, 

1  4^4:  J  y^^  nuptias^^  is  the  maxim  of  the  civil  law  in  this  case:  (J)  and  it  is 
adopted  by  the  common  lawyers,  {c)  who  indeed  have  borrowed,  especially  in 
ancient  times,  almost  all  their  notions  of  legitimacy  of  marriage  from  the  canon 
and  civil  laws.  (2) 

Secondly,  they  must  be  a^le  to  contract.  In  general,  all  persons  are  able  to 
contract  tnemselves  in  marriage,  unless  they  labour  under  some  particular  disa- 
bilities and  incapacities.    What  those  are  it  will  be  here  our  business  to  incmire. 

Now  these  disabilities  are  of  two  sorts ;  first,  such  as  are  canonical,  and  there- 
fore sufficient  by  the  ecclesiastical  laws  to  avoid  the  marriage  in  the  spiritual 
court;  but  these  in  our  law  only  make  the  marriage  voidable,  and  not  ipso  facto 
void,  until  sentence  of  nullity  be  obtained.    Of  this  nature  are  precontract; 

(h)  If.  so,  17,  80.  (e)  Co.  litt  8S. 

937.  The  action  is  sustainable  by  a  man  against  a  woman:  Garth.  467;  1  Salk.  24;  5  Mod. 
511 ;  but  an  executor  cannot  sue  or  be  sued.    2  M.  and  S.  408. 

A  promise  to  marry  is  not  within  the  statute  of  frauds,  and  need  not  be  in  writing :  1  Stra. 
34 ;  1  Lord  Ray.  316 ;  Bui.  K.  P.  280;  nor  when  in  writing  need  it  be  stamped.    2  Stark.  351. 

If  the  intended  husband  or  wife  turns  out  on  inquiry  to  be  of  bad  character,  it  is  a  sufficient 
defence  for  rescinding  the  engagement ;  but  a  mere  suspicion  of  such  a  fact  is  not.  Holt.  G.  N. 
P.  l$l ;  4  Esp.  Rep.  256. 

N^o  bill  in  equity,  or  other  nroceeding,  is  sustainable  to  compel  the  specific  performance  of  a 
promise  to  marrp' ;  and  the  4  deo.  lY,  o.  76,  s.  27,  enacts,  that  marriage  shall  not  be  compelled 
iQ  any  ecclesiastical  court,  in  performance  of  any  contract;  consequently,  the  only  legal  remedy 
is  an  action  at  law  to  recover  damages  for  the  breach  of  contract. 

It  m^y  be  as  well  here  to  observe,  that  our  law  favors  and  encourages  lawful  marriages, 
and  every  contract  in  restraint  of  marriage  is  illegal,  as  being  against  the  sound  policy  of  the 
law. 

Hence  a  wager  that  the  plaintiff  would  not  murv  within  six  years  was  holdon  to  be  void. 
10  East,  22.  For  although  the  restraint  was  partial,  yet  the  immediate  tendancy  of  such  con- 
tract, as  far  as  it  went,  was  to  discourage  mamage,  and  no  circumstances  appeared  to  show  that 
the  restraint  in  the  particular  instance  was  prudent  and  proper;  and  see  mrther,  4  Burr.  2225; 

2  Vem.  102,  215;  2  Bq.  Ga.  Ab.  248;  1  Atk.  287;  2  Atk.  538,  540;  10  Ves.  429;  1  P.  Wms. 
181;  3  M  and  S.  463. 

On  the  other  hand,  contracts  in  procuration  of  marriage  are  void,  at  least  in  equity :  1  Gh. 
Rep.  47;  3  Gh.  R'^p.  18;  3  Lev,  411;  2  Ghan.  Ga.  176;  1  Vem.  412;  1  Ves.  503;  3  Atk.  566; 
Show.  P.  G.  76;  4  Bro.  P.  G.  144,  8vo.  ed. ;  Go.  Litt.  205,  b;  FoTrrest  Rep.  142;  and  semble  it 
would  besi*  at  law;  2  Wils.  347;  1  Salk.  156,  ace.  Hob.  10,  cont^  Persons  conspiring  to  pro- 
cure the  marriage  of  a  ward  in  chancery  by  undue  means,  are  liable  not  only  to  be  committed, 
but  to  be  indicted  for  a  conspiracy.    3  Ves.  and  B.  173.] 

That  contracts  in  restraint  of  marriage  are  void,  see  in  addition  to  the  cases  above  cited. 
Hartley  r.  Rice,  10  East,  22 ;  Sterling  i;.  Sinnickson,  2  South.  756.  Conditions  subsequeut  in 
deeds,  which  are  in  general  restraint  of  marriage,  are  also  void,  though  reasonable  couditions, 
the  purpose  of  which  is  only  to  throw  around  the  relation  proper  restraints  and  protections, 
are  permissible ;  the  court  placing  upon  them  a  construction  most  favorable  to  thu  parson 
re^traiaecl.  Daley  t?.  D3s')  mverie,  2  Atk.  2il.  Goii  litiois  that  one  shall  not  marry  without 
consent  of  parent  or  ffuardlan,  or  not  to  a  parson  or  persons  namojl,  or  n  )t  uutil  reaoliing  a  spacji- 
fied  age,  if  reasonable,  or  not  to  a  native  of  a  particular  country :  Perriu  v.  Lyon,  9  East,  170 ; 
or  that  a  widow  shall  not  marry  again :  Lloyd  v.  Lloyd,  16  Jur.  231 ;  are  conditions  which  have 
been  sustained,  though  in  the  case  (5f  personal  property,  a  condition  in  restraint  of  the  marriage 
of  a  widow  will  be  looked  upon  as  imposed  in  terrorem  only,  and  as  void  unless  there  be  a 
limitation  over  in  case  of  a  breach.  See  1  Jarm.  on  Wills,  710,  and  notes;  Willard's  Eq.  215; 
I  Greonleafs  Gmise.  483,  484 ;  Parsons  r.  Winslow,  6  Mass.  161). 

(2)  Marriage  is  sometimes  spoken  of  as  a  contract,  made  in  due  form  of  law,  by  which  a 
man  and  a  woman  reciprocally  engage  to  live  with  each  other  during  their  ioint  lives,  and  to 
discharge  towards  each  other  the  duties  imposed  by  law  on  the  relation  of  husband  and  wile. 
Bouv.  Law  Die.  "  Marriage ;  "  and  see  (Dayton  v,  Wardell,  4  N.  T.  230.  In  a  legal  sense, 
however,  marriage  is  not  a  contract,  but  is  a  domestic  relation  resulting  from  contracL  Ditson 
r.  Ditson,  4  R.  I.  101;  Dickson  v.  Dickson,  1  Yerg.  112;  Maguira  v,  Maguire,  7  Dana,  183: 
Koel  t7.  Ewing,  9  Ind.  49 ;  it  is  "  the  union  of  one  man  and  one  woman  so  long  as  they  shall 
both  live,  to  the  exclusion  of  all  others,  by  an  obligation  which  during  that  time,  the  parties 
cannot,  of  their  own  volition  and  act,  dissolve,  but  which  can  be  dissolved  only  by  authority 
of  the  state.  Nothing  short  of  this  is  a  marriage."  Perkins,  J.,  in  Roche  r.  Washington^ 
19  Ind.  57.  o  -«* 
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consanguinity,  or  relation  by  blood ;  and  affinity,  or  relation  by  marriage ;  and 
Bome.  particular  coi-poral  infirmities.  And  these  canonical  disabilities  are  either 
CTounded  upon  the  express  words  of  the  divine  law  or  are  consequences  plainly 
deducible  from  thence :  it  therefore  being  sinful  in  the  persons  who  labour  under 
them,  to  attempt  to  contract  matrimony  together,  they  are  properly  the  object 
of  the  ecclesiastical  magistrate's  coercion ;  in  order  to  separate  the  offenders, 
and  inflict  penance  for  the  offence,  pro  salute  animarum.  But  such  marriages 
not  being  void  ab  initio,  but  voidable  only  by  sentence  of  separation,  they  are 
esteemed  valid  to  all  civil  purposes,  unless  sucn  separatioa  is  actually  made  dur- 
ing the  life  of  the  parties.  (3)  For,  after  the  death  of  either  of  them,  the  courts 
of  common  law  will  not  suffer  the  spiritual  courts  to  declare  such  marriages  to 
have  been  void ;  because  such  declaration  cannot  now  tend  to  the  reformation 
of  the  parties,  (d)  And  therefore  when  a  man  bad  married  his  first  wife's  sister, 
and  after  her  death  the  bishop's  court  was  *proceeding  to  annul  the  r«  435-1 
marriage  and  bastardize  the  issue,  the  court  of  king's  bench  granted  a   *-  -* 

prohibition  quoad  hoc  ;  but  permitted  them  to  proceed  to  punish  the  husband  for 
incest  (e)  These  canonical  disabilities  being  entirely  the  province  of  the  eccle- 
siastical courts,  our  books  are  perfectly  silent  concerning  them.  But  there  are 
a  few  statutes  which  serve  as  directories  to  those  courts,  of  which  it  will  be  proper 
to  take  notice.  By  statute  32  Hen.  VIII,  c.  38,  it  is  declared,  that  all  persons 
may  lawfully  marry,  but  such  as  are  prohibited  by  God's  law ;  (4)  and  that  all 
marriages  contracted  by  lawful  persons  in  the  face  of  the  church,  and  consum- 
mated with  bodily  knowledge,  and  fruit  of  children,  shall  be  indissoluble.  And, 
because  in  the  times  of  popery,  a  great  variety  of  degrees  of  kindred  were  made 
impediments  to  marriage,  which  impediments  might  however  be  bought  off  for 
money,  it  is  declared,  by  the  same  statute,  that  nothing,  God's  law  except,  shall 
impeach  any  marriage,  but  within  the  Levitical  degrees ;  (5)  the  farthest  of 
which  is  that  between  uncle  and  niece.  (/)  By  the  same  statute  all  impediments 
arising  from  "precontracts  to  other  persons  were  abolished  and  declared  of  none 
effect,  unless  they  had  been  consummated  with  bodily  knowledge :  in  which  case 
the  canon  law  holds  such  contract  to  be  a  marriage  de  facto.  But  this  branch 
of  the  statute  was  repealed  by  statute  2  and  3  Edw.  VI,  c.  23.  How  far  the  act 
of  26  Geo.  II,  c  33,  (6)  which  prohibits  all  suits  in  ecclesiastical  courts  to  compel 

(tf)  Co.  Lltt.  83.  (e)  Salk.  648.  (/)  GUb.  Bep.  158. 

(3)  [Elliot  V.  Gurr,  2  Phil.  Ecc.  C.  16.  And  the  wife  is  entitled  to  dower.  1  Moore,  225, 
228 ;  Noy.  29 ;  Cro.  Car.  352 ;  1  Roper,  332,  333.] 

Marriage  within  the  prohibited  degrees  of  consangoinity  or  affinity  was  made  absolately 
Toid  by  8tat.  5  Mid  6  William  IV,  c.  54. 

(4)  [This  act  does  not  specify  what  these  prohibitions  are,  bnt  by  the  2r#  Hen.  VIII,  c.  22,  s. 
3,  these  prohibitory  degi'ees  are  stated,  and  it  is  enacted,  "  that  no  subjects  of  this  realm,  or  in 
any  of  his  majesty's  dominions,  shaU  marry  within  the  following  degrees,  and  the  children 
of  such  unlawful  marriages  are  ilieffitimate,  viz. :  a  man  may  not  marry  his  mother  or  step- 
mother, his  sister,  his  son's  or  daughter's  daughter,  his  father's  daughter  by  his  step-mother, 
his  aunt,  his  uncle's  wife,  his  son's  wife,  his  brother's  wife,  his  wife's  daughter,  his  wife's  son's 
daughter,  his  wife's  daughter's  daughter,  his  wife's  sister ;"  and  by  s.  14,  this  provision  shall 
be  interpreted  of  such  marriages  where  marriages  were  solemnized,  and  carnal  knowledge 
had  J  and  see  the  28  Hen.  VIII,  c.  7.] 

(5)  [See  table  of  Levitical  degrees.  Bum  Ecc.  L.  tit.  Marriage,  I.  The  same  degrees  by 
affinity  are  prohibited.  Affinity  always  arises  by  the  marriage  of  one  of  the  parties  so 
related ;  as  a  husband  is  related  by  affinity  to  all  consanguinei  of  his  wife ;  and  tnce  versa, 
the  wife  to  the  husband's  consanguinei :  for  the  husband  and  wife  being  considered  one  flesh, 
those  who  are  related  to  the  one  by  blood,  are  related  to  the  other  by  affinity.  Gibs.  Cod.  412. 
Therefore  a  man  after  his  wife's  death  cannot  marry  her  sister,  aunt,  or  niece,  or  daughter,  by 
a  former  husband.  2  Phil.  Ecc.  0.  359.  So  a  woman  cannot  marry  her  nephew  by  affinity, 
such  as  her  former  husband's  sister's  son.  2  Phil.  Ecc.  C.  18.  So  a  niece  of  a  wife  cannot 
after  her  death  marry  the  husband.  Nov.  Rep.  29.  But  the  consanguinei  of  the  husband  are 
not  at  all  related  to  the  consanguinei  of  the  wife.  Hence  two  brothers  may  marry  two  sis- 
ters, or  father  and  son  a  mother  and  daughter;  or  if  a  brother  and  sister  marry  two  porscms 
n<»t  related,  and  the  brother  and  sister  die,  and  the  widow  and  widower  may  intermarrj' ;  for 
though  a  man  is  related  to  his  wife's  brother  bv  affinity,  he  is  not  so  to  his  wife's  brother's 
wife,  whom,  if  circumstances  would  admit,  it  would  not  be  unlawful  for  him  to  marry.] 

(6)  [The  statute  is  repealed  by  subsequent  acts.] 
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a  marriage,  in  consequence  of  any  contract,  may  collaterally  extend  to  revive 
this  clause  of  Henry  VlII's  statute,  and  abolish  tne  impediment  of  precontract, 
I  leave  to  be  considered  by  the  canonists.  (7) 

The  other  sort  of  disabilities  are  those  wnich  are  created,  or  at  least  enforced, 
by  the  municipal  laws.  And  though  some  of  them  may  be  grounded  on  natural 
law,  yet  they  are  regarded  by  the  laws  of  the  land,  not  so  much  in  the  light  of 
any  moral  onence,  as  on  account  of  the  civil  inconveniences  they  draw  after  them. 
These  civil  disabilities  make  the  contract  void  ab  initio^  and  not  merely  voidable; 
r  ♦^g  1  not  that  they  *dissolve  a  contract  already  formed,  but  they  render  the 
»•  J   parties  incapable  of  forming  any  contract  at  all :  they  do  not  put  asunder 

those  who  are  joined  together,  but  they  previously  hinder  the  junction.  And, 
if  any  persons  under  these  legal  incapacities  come  together,  it  is  a  meretricious, 
and  not  a  matrimonial  union.  (8) 

1.  The  first  of  these  legal  disabilities  is  a  prior  marriage,  or  having  another 
husband  or  wife  living ;  in  which  case,  besides  the  penalties  consequent  upon  it 
as  a  felony,  the  second  marriage  is  to  all  intents  and  purposes  void :  {g)  polygamy 
being  condemned  both  by  the  law  of  the  New  Testament,  and  the  policy  of  all 
pru^nt  states,  especially  in  these  northern  climates.  And  Justinian,  even  in 
the  climate  of  modem  Turkey,  is  express,  {h)  that  '*  duos  uxores  eodem  tempore 
habere  non  liceV^  (9) 

2.  The  next  legal  disability  is  want  of  age.  This  is  sufficient  to  avoid  all 
other  contracts,  on  account  of  the  imbecility  of  judgment  in  the  parties  con- 
tracting ;  a  fortiori  therefore  it  ought  to  avoid  this,  the  most  important  contract 
of  any.  Therefore  if  a  boy  under  fourteen,  or  a  rirl  under  twelve  years  of  age, 
marries,  this  marriage  is  only  inchoate  and  imperfect ;  and,  when  either  of  them 
comes  to  the  age  of  consent  aforesaid,  they  may  disagree  and  declare  the  marriage 
void,  without  any  divorce  or  sentence  in  the  spiritual  court  This  is  founded 
on  the  civil  law.  ({)  But  the  canon  law  pays  a  greater  regard  to  the  constitution, 
than  the  a-ge,  of  the  parties;  (,;)  for  if  they  are  hdbiles  ad  matriinonium,  it  is  a 
good  marriage,  whatever  their  age  may  be.  And  in  our  law  it  is  so  far  a  mar- 
riage, that,  if  at  the  a^e  of  consent  they  agre^  to  continue  together,  they  need 
not  be  married  again.  (X)  If  the  husband  be  of  years  of  discretion,  and  the  wife 
under  twelve,  when  she  comes  to  years  of  discretion  he  may  disagree  as  well  aa 
she  may :  for  in  contracts  the  obligation  must  be  mutual ;  both  must  be  bound, 
or  neither :  f  10)  and  so  it  is,  vice  versa,  when  the  wife  is  of  years  of  discretion, 
and  the  husoand  under.  (Z) 

(ff)  Bro.  Abr.  tU.  Batardy,  pi.  8.  (A)  Inst.  1,  10,  6.  (0  Leon.  ConttU.  109. 

[J)  DeereUd.  I.  i,  tU.  2,  qa.  8."  {k)  Co.  Litt.  79.  (l)  IMd, 

(7)  [A  contract  j90r  verba  de  proosenti  tempore  used  to  be  oonBidered  in  the  ecclesiastical  courts 
iptmm  matri^noniumf  and  if  either  party^  had  afterwards  married,  this,  as  a  second  marriage, 
wonld  have  been  annnlled  in  the  spintual  courts,  and  the  first  contract  enforced.  See  an 
mstance  of  it,  4  Co.  29.] 

(i)  And  in  such  a  case  the  parties  may  treat  the  marriage  as  absolutely  void,  and  are  at  lib* 
erty  to  contract  lawful  matrimony  without  first  obtaining  decree  of  nullity.  But  in  cases 
where  the  invalidity  depends  upon  questions  of  fact,  it  is  manifestly  the  dictate  of  proper 
prudence  that  a  suit  for  decree  of  nullity  should  be  instituted  in  the  proper  court 

(.))  The  statute  9  Goo.  IV,  c.  31,  the  provisions  of  which  have  very  generally  been  adopted 
in  the  American  states,  exempts  from  the  criminal  provisions  for  the  punishment  of  poly- 
gamy the  case  of  a  party  whose  husband  or  wife  shall  nave  been  absent  from  such  perxon  for 
thG  space  of  seven  years  then  last  past,  and  shall  not  have  been  known  to  such  pernon  to  be 
living  within  that  time;  but  the  second  mairiage  under  such  circumstances  is  nevertheless 
void,  and  either  party  may  withdraw  from  it  on  discovering  the  error  under  which  it  was 
agreed  to.  Eenley  v,  Eenley,  2  Yeates;  207 ;  Williamson  v,  Parisien,  1  Johns.  Ch.  389 ;  Heffner 
V,  Heffner,  23  Penn.  St.  104.  But  it  seems  that  by  statute  in  some  states  the  second  marriage 
is  made  voidable  only.  See  Yalleau  v,  Yalleau,  6  Paige,  207;  White  v.  Lowe,  1  Redf.  Sur. 
R.  378. 

(10)  If  parties  who  are  of  the  proper  age  of  consent  agree  to  marry  each  other,  and  one  of 
them  is  under  the  age  of  twentv-one  years,  and  the  other  has  reached  that  affe,  the  latter  is 
bound  by  the  contract,  and  liable  to  respond  in  damages  for  a  breach  thereof,  whUe  the  former 
may  repudiate  it  with  impunity.  Hunt  v.  Peake^5  Cow.  475;  Willard  v.  Stone,  7  Cow.  22. 
The  common  law  rule  that  either  party  to  a  mazriage,  while  one  is  under  the  age  of  consent 
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*3.  Another  incapacity  arises  from  want  of  consent  of  parents  or   r  ^.^oj  i 
guardians.    By  the  common  law,  if  the  parties  themselves  were  of  the   L  ■* 

age  of  consent,  there  wanted  no  other  concarrence  to  make  the  marriage  valid: 
and  this  was  agreeable  to  the  canon  law.  But,  by  several  statutes,  (m)  penalties 
of  100/.  are  laid  on  every  clergyman  who  marries  a  couple  either  without  publi- 
cation of  banns,  which  may  give  notice  to  parents  or  ^ardians,  or  without  a 
license,  to  obtain  which  the  consent  of  parents  or  guardians  must  be  sworn  to. 
And  by  the  statute  4  and  6  Ph.  and  M.  c.  8,  whosoever  marries  any  woman  child 
under  the  age  of  sixteen  years^  without  consent  of  parents  or  guardians,  shall  be 
subject  to  fine,  or  five  yeai's'  imprisonment:  and  her  estate  during  the  husbaud's 
life  shall  go  to  and  be  enjoyed  by  the  next  heir.  The  civil  law  indeed  required 
the  consent  of  the  parents  or  tutor  at  all  ages,  unless  the  children  were  emanci- 
pated, or  out  of  the  parents'  power:  (»)  and  if  such  consent  from  the  father  was 
wanting,  the  marriage  was  null,  and  the  children  illegitimate  {o)  but  the  con- 
sent of  the  mother  or  guardians,  if  unreasonably  withheld,  mignt  be  redressed 
and  supplied  by  the  judge,  or  the  president  of  the  province:  (jt?)  and  if  the  father 
was  non  compos,  a  similar  remedy  was  given,  (q)  These  provisions  are  adopted 
•md  imitated  by  the  French  and  Hollanders,  with  this  difference :  that  in  Franco 
the  sons  cannot  marry  without  consent  of  parents  till  thirty  years  of  age,  nor 
the  daughters  till  twenty-five;  (r)  (11^  and  in  Holland,  the  sons  are  at  their  own 
disposal  at  twenty-five,  and  the  daughters  at  twenty.  (*)  Thus  hath  stood,  and 
thus  at  present  stands,  the  law  in  other  neighbouring  countries.  And  it  has 
lately  been  thought  proper  to  introduce  somewhat  of  the  same  policy  into  our 
(aws,  by  statute  26  Geo.  II,  c.  33,  whereby  it  is  enacted,  that  all  marriages  cele- 
brated by  license  (for  banns  suppose  notice)  where  either  of  the  parties  is  under 
twenty-one,  (not  being  *a  widow  or  widower,  who  are  supposed  eman-  r  # .  og  -i 
cipated,)  without  the  consent  of  the  father,  or,  if  he  be  not  living,  of  the    »•  -» 

mother  or  guardians,  shall  be  absolutely  void.  (12)  A  like  provision  is  made  as 
m  the  civil  law,  where  the  mother  or  guardian  is  non  compos,  beyond  sea,  or 
unreasonably  froward,  to  dispense  with  such  consent  at  the  discretion  of  the 
lord  chancellor:  but  no  provision  is  made,  in  case  the  father  should  labour 
under  any  mental  or  other  incapacity.  (13)  Much  may  be,  and  much  has  been, 
said  both  for  and  against  this  innovation  upon  our  ancient  laws  and  constitution. 
On  the  one  hand,  it  prevents  the  clandestine  marriages  of  minors,  which  are 
often  a  terrible  inconvenience  to  those  private  families  wherein  they  happen. 
On  the  other  hand,  restraints  upon  marriages,  especially  among  the  lower  class, 
are  evidently  detrimental  to  the  public  by  hindering  the  increase  of  the  people ; 
and  to  religion  and  morality,  by  encouraging  licentiousness  and  debauchery 
among  the  single  of  both  sexes ;  and  thereby  destroying  one  end  of  society  and 
government,  which  is  concuhitu  prohibibere  vago.  And  of  this  last  inconven- 
ience the  Roman  laws  were  so  sensible,  that  at  the  same  time  that  they  forbade 
marriage  without  the  consent  of  parents  or  guardians,  they  were  less  rigorous 
upon  that  very  account  with  regard  to  other  restraints :  for,  if  a  parent  (£d  not 

(m)  6  and  7  Will,  m,  o  8.    7  and  8  W.  m.  o.  85.    10  Ann.  o.  19.  (n)  Ff,  8S,  2.  2,  and  18. 

(o)  Ff.  1,  6, 11.  (p)  Cod.  5.  i,  1,  and  20.  (q)  Inst  1, 10,  1. 

(rj  Domat  of  Dowries,  i  9.    Moutesq.  Sp.  U  23.  7.  (8)  Vinmua  in  Inst,  h  1, 1. 10.    . 


may  repudiate  it :  Reeve.  Dom.  Bel.  200 ;  was  held,  in  People  v.  Slack,  15  Mich.  199,  to  be 
changed  by  statute  in  Michigan,  so  that  the  party  competent  to  consent  is  bound  by  the 
mamage. 

( U)  [This  is  now  altered  to  25  in  sons  and  21  in  daughters,  and  the  consent  of  the  father  suflacea. 
After  thorte  ages  the  parties  may  marry  after  three  respectful,  but  ineffectual,  endeavors  to  obtain 
consent  of  parents.    Code  Civil,  Livre  1,  Title  5. 1 

(12)  But  now  bv  several  statutes,  the  last  of  which  is  19  and  20  Tic.  c.  119,  b,  17,  the  mar- 
riage of  a  minor,  if  actually  solemnized  without  consent,  is  nevertheless  valid.  But  in  such 
case  the  court  of  chancery  may  deprive  the  offending  party  of  any  pecuniary  benefit  from  the 
marriage.  Statute  4  Geo.  IV,  c.  76,  s.  23 ;  6  and  7  Wm.  IV,  o.  85,  s.  43.  In  case  consent  is 
unreaHonably  refused,  an  appeal  may  be  had  to  the  court  of  chancery.  See  Exparte  I.  0.,  3  M^L 
A  Cr.  471. 

(13)  A  provisiou  for  this  will  be  found  in  the  later  statutes. 
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provide  a  husband  for  his  daughter,  bj  the  time  she  arriyed  at  the  age  of  twenty- 
five,  and  she  afterwards  made  a  slip  in  her  conduct,  he  was  not  allowed  to  dis- 
inherit hor  upon  that  account;  ^^  quia  non  sua  culpay  sed  parentum,  id  com- 
mtsisse  cognoscitur.^^  (t)  (14) 

4.  A  fourth  incapacity  is  want  of  reason ;  without  a  competent  share  of  which, 
as  no  other,  so  neither  can  the  matrimonial  contract^  be  valid,  {u)    It  was  for- 

(t)  Nov.  115,  i  11.  (uj  1  Boll.  Abr.  857. 


(14)  [The  statute  6  and  7  Wm.  lY.  c.  85  (explained  hy  1  Tic.  c.  22,  and  3  and  4  Vie.  c.  72),  was 
passed  for  the  relief  of  tho!»e  who  scrupled  at  joining  in  the  services  of  the  established  church, 
and  was  the  result  of  a  long  and  arduous  struggle  carried  on  for  many  years  in  and  out  of 
parliament.  It  provides  for  places  of  religious  worship,  other  than  the  churches  and  chapels 
of  the  establishment,  being  registered  for  the  solemnisation  of  marriages  therein ;  and  it  also 
enables  persons,  who  wish  to  do  so,  to  enter  into  this  contract  without  an.v  religious  ceremony 
whatever.  It  is  therefore  no  longer  essential  to  the  validity  of  a  marriage,  either  that  it 
should  be  solemnized  in  a  parish  church  or  public  chapel,  or  be  performed  by  a  person  in 
holy  orders;  but  whether  celebrated  in  facie  ecclesicBf  or  (under  the  provisions  of  the  above 
mentioned  statute)  in  a  place  of  religious  worship,  or  in  the  presence  merely  of  the  superintendent 
registrar  of  births,  deaths  and  marriages,  the  oflSoer  before  whom  civil  marriages  may  be  performed, 
the  contract  must  be  preceded  and  accompanied  by  certain  circumstances  of  publicity,  or  entered 
into  in  virtue  of  a  license  obtainable  only  on  proof  by  affidavit  that  there  is  no  legal  impediment  to 
the  marriage.] 

On  the  question  whether  the  marriage  relation  has  been  duly  formed,  it  becomes  important 
to  distingmsh  between  the  actual  relation  of  marriage,  and  those  facts  and  circumstances 
which  may  tend  to  prove  a  marriage,  and  from  which  a  court  or  jury  might  be  justified  in 
inferring  its  existence.  A  marriaj^e  is  one  thing ;  the  proof  of  a  marriage  is  another.  Letters 
V.  Cady,  10  Cal.  533.  Mere  cohabitation,  after  the  manner  of  husband  and  wife,  can  never  con- 
stitute marriage  :  Lindo  v,  Belisario,  1  Hagg.  Cons.  216 ;  Goldbeck  v.  Goldbeck,  3  Green.  N.  J., 
42 ;  but  nevertheless  such  cohabitation  is  a  circumstance  which,  taken  in  connection  with  the 
public  recognition  of  each  other  as  sustaining  this  relation,  or  with  general  reputation  of  marriage, 
may  fully  warrant  the  inference  that  a  lawful  marriage  has  been  formed.  Indeed  such  cohabita- 
tion and  reputation,  supported  9»  they  would  be  by  the  presumpticm  of  le^al  conduct  rather  than 
the  reverse,  must  genenuly  be  sufficient  evidence  of  a  marriage  where  civil  rights  only  are  in- 
volved, and  it  is  only  where  one  of  the  parties  is  charged  with  a  criminal  disregard  of  the  obliga- 
tions which  marriage  imposes,  and  where  the  presumption  arising  from  cohabitation  and  reputa- 
tion would  be  met  by  a  counter  presumption  of  innocence,  that  the  law  would  demand  more 
direct  evidence.  Fleming  v,  Fleming,  4  Bing.  266 ;  Starr  v.  Peck,  1  Hill,  270;  Stater.  Wiukley,  14 
N.  H.  480;  Arthur  v,  Broadnax,  3  Ala.  557 ;  Hantz  v.  Sealey,  6  Bum.  405;  i^orthfield  v.  Vers- 
bire,  33  Yt  110;  Harman  v,  Hannan,  16  III.  85;  Henderson  v.  Cargill,  31  Miss.  367 ;  Holmes  v. 
Holmes,  6  La.  463 ;  Commonwealth  v.  Stump,  53  Penn.  St.  132.  Thus,  in  prosecutions  for  bigamy 
and  criminal  conversation  an  actual  marriage  must  be  proved.  Birt  v.  Barlow,  1  Doug.  171 ; 
Taylor  v.  Shemwell,  4  B.  Monr.  575 ;  People  v,  Humphrejr,  7  Johns.  314 ;  Clayton  v,  "Wardell,  4 
K.  Y.  230.  And  so  where  a  defendant  is  prosecuted  criminally  for  sexual  commerce,  the  unlaw- 
fulness of  which  depends  upon  a  prior  marriage.  State  v.  Wedgwood,  8  Greenl.  75 ;  Common- 
wealUi  V.  Norcross,  9  Mass.  492 ;  State  v.  Roswell,  6  Conn.  446.  And  even  where  civil  rights  only 
are  involved,  if  there  be  proof  of  one  marriage  in  due  form,  it  would  seem  that  this  is  not  rebut- 
ted by  proof  of  former  cohabitation  and  reputed  marriage  of  one  of  the  parties  with  another  per- 
son.   Clayton  v,  Wardell,  4  N.  Y.  230;  Houpt  r.  Houpt,  5  Ohio,  539. 

In  the  cases  where  a  marriage  may  legitimately  be  inferred  from  cohabitation  and  the  con- 
current circumstances,  it  is  competent  to  rebut  the  presumption  by  any  evidence  which  proves . 
that  in  fact  there  was  no  marriage.  Philbrick  v,  Spangler,  15  La.  An.  46 ;  Matter  of  Taylor.  9 
Paige,  611.  Nevertheless,  if  a  party  has  allowed  a  woman  to  be  held  out  to  the  world  as  his  wife, 
he  may  be  precluded,  on  the  principle  of  estoppel,  from  disproving  the  marriage  as  against  parties 
who,  trusting  to  its  existence,  had  supplied  the  woman  with  those  articles,  for  herself  or  her 
family,  which  a  trader  is  usually  justified  in  treating  a  married  woman  as  the  agent  of  her  hus- 
band to  purchase. 

When  the  statute  law  of  the  state  does  not  expressly  make  some  formal  ceremony,  or  the  pres- 
ence of  a  magistrate,  priest  or  minister  of  religion  necessary,  the  common  law,  it  js  believed,  will 
peniiit  parties  who  are  legally  competent,  to  consent  to  intermarry,  by  any  form  of  consent  they 
may  see  lit  to  adopt,  and  without  any  formal  ceremony  whatever.  Hicks  r.  Cochran,  4  Edw.  CTi. 
107 ;  Fenton  v.  Reed,  4  Johns.  52 ;  Rose  v.  Clark,  8  Pai^e,  574;  Donnelly  r.Dt»nnelly,  8  B.  Monr. 
113 ;  Hant«  v,  Sealy,  6  Binn.  405 ;  Newburv  v.  Brunswick,  2  Vt.  151 ;  Londonderry  r.  Chester, 
2  N.  H.  268;  Dumaresly  v.  Fishly,  3  A.  K.  Marsh.  368;  Bashaw  v.  State,  1  Yerg.  177;  Carmi- 
cha*!l  t\  State,  12  Ohi(»,  X.  S.  553;  Cheseldiue  v.  Brewer,  1  H.  and  Mc  H.  152;  State  v,  Murjihy, 
0  Ala.  765;  Commonwealth  v.  Stump,  53  Penn.  St.  132.  Such  is  very  clearly  the  weight  of 
authority,  though  some  doubt  was  cast  upon  this  point  by  the  two  cases  of  Rugina  v.  Mil  lis,  10 
CI.  and  Fin  534,  and  Jewell's  Lessee  v.  Jewell,  1  How.  219;  in  each  of  which  the  court  was 
equally  divided.    See  also  Beamish  v.  Beamish.  9  H.  L.  Cas.  274. 
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• 
merely  adjudged,  that  the  issue  of  an  idiot  was  legitimate,  and  consequently  that 
his  marriage  was  valid.  A  strange  determination !  since  consent  is  absolutely 
requisite  to  matrimony,  and  neither  idiots  nor  lunatics  are  capable  of  consent- 
ing to  any  thing.  And  therefore  the  civil  law  judged  much  more  sensibly  when 
it  made  such  deprivations  of  reason  a  previous  impediment ;  *though  r  ^.^q  i 
not  a  cause  of  divorce,  if  they  happened  after  marriage,  (v)  And  mod-  *-  -» 
em  resolutions  have  adhered  to  the  reason  of  the  civil  law,  by  determining  (w) 
that  the  marriage  of  a  lunatic,  not  being  in  a  lucid  interval,  was  absolutely 
void.  But  as  it  might  be  difficult  to  prove  the  exact  state  of  the  party's  mind 
at  the  actual  celebration  of  the  nuptials,  upon  this  account,  concurnng  with 
some  private  family  (x)  reasons,  the  statute  15  Geo.  II,  c.  30,  has  provided  that 
the  marriage  of  lunatics  and  persons  under  phrenzies,  if  found  lunatics  under 
a  commission,  or  committed  to  the  care  of  trustees  by  any  act  of  parliament, 
before  they  are  declared  of  sound  mind  by  the  lord  cnancellor  or  the  majority 
of  such  trustees,  shall  be  totally  void.  (15) 

(vj Ff.  23,  tU.  1, 1.  8,  and iU, 2, 1. 16.  (w)  Morrison's  case,  Coram  DeUgaA.  (x)^eQ  private  acts,  23  Geo.n,  o. 6* 

(15)  The  parties  must  each  have  a  consenting  mind,  and  be  able  to  understand  the  relation 
they  a  "e  about  to  form.  True  v.  Ranney,  21  JSi .  H.  53.  That  defect  of  understanding  which 
would  preclude  the  fonning  of  any  other  valid  contract,  would  preclude  also  a  marriage  con- 
liact.  Turner  y.  Meyers,  1  Hagg.  Cons.  R.  416;  Browning  v.  Reane,  2  Phil.  70.  If  the  inca- 
pacity be  such  that  the  party  is  incapable  of  understandmg  the  nature  of  the  contract  itself, 
and  inciipable  from  mental  imbecility  of  taking  care  of  his  or  her  own  person  or  property,  he 
or  she  is  obviously  incapable  of  disposing  of  person  and  property  by  the  marriage  contract. 
Per  Sir  John  Nichol  in  Browning  v.  Keane,  2  Phil.  70.  A  marriage  with  an  idiot  or  an  insane 
person  is  therefore  void.  True  v.  Ranney,  21  N. '  H.  52 ;  Parker  v.  Parker,  2  Lee,  382.  So  is  a 
marriage  with  a  lunatic,  unless  when  contracted  during  a  lucid  interval.  Rawdon  i;.  Rawdon, 
28  Ala.  565 ;  Cole  v.  Cole,  5  Sneed,  57.  So  is  one  with  a  person  stupitied  from  intoxication  so 
as  to  be  incapable  of  understanding  the  nature  of  the  transaction  at  the  time.  Clement  v, 
MatUson,  3  Rich.  93. 

And  not  only  must  there  he  a  consentLng  mind,  that  is  to  say,  a  capacity  to  consent,  but  the 
parties  must  have  actually  consented.  They  must  not  only  have  agreed  to  marry,  but  they 
must  have  intended  completely  to  form  the  relation,  and  in  some  manner  have  exi)res8ed  that 
consent.  The  performance  of  a  marriage  ceremony  is  evidence  of  consent,  but  it  is  not  con- 
clusive, and  it  may  still  be  shown  that  they  went  through  the  form  as  a  mere  iest,  or  to  evidence 
the  sincerity  of  their  design  to  form  the  relation  at  some  future  time,  or  that  they  intended  it  for 
some  private  purpose  of  their  own,  and  did  not  contemplate  marriage  in  fact.  Dalrymple  v, 
Dah-ymple,  2  Hagg.  Cons.  R.  54 ;  Clark  v.  Field,  13  Vt:  460. 

A  consent  obtained  by  fraud  is  no  consent,  and  may  be  repudiated,  notwithstanding  a  cer- 
emony of  marriage  may  have  been  gone  through  with.  But  what  is  or  is  not  such  fraud  as 
should  avoid  a  marriage  is  a  question  usually  so  complicated  by  the  particular  circumstances 
of  the  case  under  consideration,  that  it  does  not  become  uecessaiy  to  lay  down  a  rule  by  which 
cases  not  thus  complicated  can  be  tested.  If,  for  instance,  a  female  heiress,  of  immature  and 
feeble  mind,  should  fall  a  prey  to  a  needy  adventurer,  who,  hj  artifice  and  false  representa- 
tions, should  entice  her  from  the  protection  of  parents  or  guardian,  and  by  importunities  wring 
a  reluctant  consent  to  an  unsuitable  marriage,  it  will  at  once  be  perceived  that  there  are 
oiraumstanees  attending  the  case  which  may  properly  distinguish  it  ^om  one  where  a  man,  in 
the  full  possession  of  a  mature  mind,  has  surrendered  himself  with  blind  credulity  to  the 
fascinations  of  an  artful  woman,  and  has  entered  into  relations  of  matrimony  with  her,  without 
making  those  inquiries  concerning  her  character,  habits  or  circumstances  which  prudence  would 
have  suggested,  but  which  he  has  been  content  to  dispense  with.  Weakness  of  intellect  in  the  paity 
clsuming  to  be  defrauded  is  an  important  element  in  these  cases,  as  would  also  be  the  improper 
use  of  Uie  influence  derived  from  a  confidential  relation,  like  that  of  gCtorAan  and  ward.  Ports- 
mouth V,  Portsmouth,  1  Hagg.  355 ;  Harford  v,  Morris,  2  Hagg.  Cons.  R.  423. 

Speaking  generally  upon  tms  subject,  it  will  be  safe  to  say,  that  deception  by  one  of  the 
parties  in  respect  to  his  or  her  character,  temper,  reputation,  standing  in  society,  bodily  con- 
dition or  fortune,  while  it  might  justify  the  other  m  repudiating  an  executory  contract  to 
marry,  would  not  be  suflacient  ^ound  for  avoiding  a  marriage.  The  law  presumes  that  every 
person  employs  due  caution  m  a  matter  in  which  his  happiness  for  life  is  so  materially 
involved,  and  from  regard  to  the  highest  interests  of  society,  it  refuses  to  enter  upon  any 
inquiry  whether  such  caution  has  been  employed  or  not,  but  makes  the  presumptitm  conclu- 
sive. Wakefield  v.  Mackay,  1  Phile.  134 ;  Reynolds  v.  Reynolds,  3  Allen,  607.  And  this  is 
so  even  as  to  the  important  matter  of  the  woman's  previous  character  for  chastity.  Reynolds 
17.  Revnolds,  3  Allen,  307  ;  Scroggins  v.  Scroggins,  3  Dev.  5:^5 ;  Leavitt  v.  Leavitt,  13  Mich.  452 ; 
Baker  r.  Baker,  13  Cal.  87.  If,  hov^ever,  the  woman  was  not  only  previously  unchaste,  but  is 
actually  at  the  time  of  the  maiTiage  pre^ant  by  another  man  than  the  husband,  and  the  hus- 
band is  ignorant  of  that  fact,  and  believed  her  to  be  chaste;  he  is  entitled  to  have  the  maniage 
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Lastly,  the  parties  must  not  only  be  willing  and  able  to  contract,  but  actually 
must  contract  themselves  in  due  form  of  law,  to  make  it  a  good  civil  mar- 
riage .( 16)  Any  contract  made,  per  verba  de  presently  or  in  words  of  the  present 
teuse,  and  in  case  of  cohabitation  jper  verba  defuiuro  also,  between  persons  able 
to  contract,  was  before  the  late  act  deemed  a  valid  marriage  to  many  purposes ; 
and  the  parties  might  be  compelled  in  the  spiritual  courts  to  celebrate  it  in 
facie  ecclesim.  But  these  verbal  contracts  are  now  of  no  force,  to  compel  a 
future  marriage.  (y]|  Neither  is  any  marriage  at  present  valid,  that  is  not  cele- 
brated in  some  parish  church  or  public  chapel,  unless  by  dispensation  from  the 
archbishop  of  Canterbury.  It  must  also  be  preceded  by  publication  of  banns, 
or  by  license  from  the  spiritual  judge.  Many  other  formalities  are  likewise  pre- 
scribed by  the  6ict ;  the  neglect  of  which,  though  penal,  does  not  invalidate  the 
marriage.  It  is  held  to  be  also  essential  to  a  marriage,  that  it  be  performed  by 
a  person  in  orders ;  (z)  though  the  intervention  of  a  priest  to  solemnize  this 
contract  is  merely y^m  jt705jYiVi,  and  not  juris  naturalis  aiit  divini:  it  being 
said  that  Pope  Innocent  the  Third  was  the  first  who  ordained  the  celebration 
r  *440 1  ^^  marriage  in  the  church ;  (a)  before  *which  it  was  totally  a  civil  con- 
»■  -»  tract    And,  in  the  times  of  the  grand  rebellion,  all  marriages  were  per- 

formed by  the  justices  of  the  peace ;  and  these  marriages  were  declared  valid, 
without  any  fresh  solemnization,  by  statute  12  Car.  II,  c.  33.  But,  as  the  law 
now  stands,  we  may  upon  the  whole  collect,  that  no  marriage  by  the  temporal 
law  is  ipso  facto  voidy  that  is  celebrated  by  a  person  in  orders, — in  a  parish 
church  or  public  chapel,  or  elsewhere,  by  special  dispensation, — in  pursuance 
of  banns  or  a  license, — between  singlepersons,— consenting,— of  sound  mind, — 
and  of  the  age  of  twenty-one  years ; — or  of  the  age  of  fourteen  in  males  and 
twelves  in  females,  with  consent  of  parents  or  guardians,  or  without  it,  in  case 
of  widowhood.  And  no  marriage  is  voidable  by  the  ecclesiastical  law,  after  the 
death  of  either  of  the  parties ;  nor  during  their  lives,  unless  for  the  canonical 
impediments  of  precontract,  if  that  indeed  still  exists ;  of  consanguinity ;  and 
of  affinity,  or  corporal  imbecility,  subsisting  previous  to  their  marriage.  (17) 

II.  I  am  next  to  consider  the  manner  in  which  marriages  may  be  dissolved; 
and  this  is  either  by  death,  or  divorce.  (18)    There  are  two  kinds  of  divorce,  the 

(y)  Stat  86  Goo.  XL,  o.  83.  (*)  Salk.  119.  (a)  Moor.  170. 

declared  null  for  the  fhtud.  Scott  v.  Shnfeldt,  5  Paige,  43;  Gnilford  v,  Oxford,  9  Ckinn.  321; 
Morris  v.  Morris,  Wright,  630 ;  Baker  v  Baker,  13  Cal.  87 ;  Reynolds  v.  Reynolds,  3  Allen,  309. 

Deception  in  respect  to  identitj]  of  person,  by  means  of  which  one  is  induced  to  enter  into 
marriage  with  one  person,  supposing  it  to  be  another,  is  miquestionably  such  legal  fraud  as 
will  avoid  the  mamage,  for  in  this  case  the  element  of  consent  is  entirely  wanting,  and  con- 
sequently no  valid  contract  has  been  effected. 

The  fraud  in  any  case,  to  be  available  as  a  ground  for  annulling  a  marriage,  must  be  a 
fraud  upon  one  of  the  parties  thereto,  and  such  party  must  complain.  A  marriage  fraudu- 
lent as  to  third  persons — ^for  example,  creditors — cannot  be  set  aside  on  that  ground.  Mc  Kinney 
p.  Clarke,  2  Swan,  321. 

So  a  marriage  may  be  declared  void  if  contracted  in  consequence  of  the  use  of  force,  men- 
ace or  duress.  Shelford  on  Mar.  and  Div.  213.  And  see  Harford  v.  Monis,  2  Hag^.  Cons.  R. 
423.  But  where  the  only  duress  consists  in  legal  proceedings,  not  resorted  to  maliciously  and 
by  abuse  of  legal  process,  and  Uie  defendant  enters  into  a  marriage  to  avoid  impriscmment, 
and  because  of  being%nable  to  procure  bail,  the  marriage  will  nevertheless  be  valid.  Jackson 
r.  Wiune,  7  Wend.  47.    And  see  Scott  v,  Shufeldt,  5  Paige,  43. 

(16)  As  to  the  consequences  of  a  failure  to  observe  the  formalities  required  by  the  marriage 
act,  see  the  statutes  4  Geo.  IV,  c.  76 ;  6  and  7  Wm.  IV,  o.  85  ;  19  and  20  Vic.  c.  119. 

(17)  [The  marriage  act  extends  only  to  marriages  in  England.  Marriages  on  elopements  to 
Scotland  seem  to  be  valid.  Bui.  N.  P.  113;  1  Yes.  and  B.  112,  114;  2  Haggard,  54;  1  Roper, 
3iM.  Marriages  of  British  subjects  m  foreign  countries  are  valid  if  made  according  to  the  laws 
of  those  countries.  10  East,  282 ;  2  Marsh.  243 ;  1  Dowl.  and  R.  Rep.  38.  So  a  marriage  in 
Ireland,  performed  by  a  clergyman  of  the  church  of  England,  in  a  private  house,  was  held  valid, 
although  no  evidence  was  given  that  any  license  had  been  granted  to  the  parties.  Smith  v.  Max- 
well, Ryan  and  M.  Rep.  80.] 

The  general  rule  is,  that  a  marriage,  valid  by  the  law  of  the  state  where  it  is  entered  into,  is. 
valid  everywhere,  unless  incestuous  or  bigamous. 

(18)  [The  jurisdiction  in  the  United  States  over  the  contract  of  marriage  is  almost  entirely 
Irtatutory.    It  has  been  held,  however,  that  the  court  of  chancerv,  in  virtue  of  its  inherent 
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one  total,  the  other  partial ;  the  one  a  vinculo  mdtrimomi^  the  other  merely 
a  mensa  et  thoro.  The  total  divorce,  a  vinculo  mairimoniiy  must  be  for  some 
of  the  canonical  causes  of  impediment  befoi^e  mentioned,  and  those,  existing 
before  the  marriage,  as  is  always  the  case  in  consanguinity ;  not  supervenient, 
or  arising  afterwards,  as  may  be  the  case  in  affinity  or  corporal  imbecility.  (19) 
For  in  cases  of  total  divorce,  the  marriage  is  declared  null,  as  having  been  abso* 
lutely  unlawful  ab  initio :  and  the  pa^es  are  therefore  separated  pro  salute 
animarum:  for  which  reason,  as  was  before  observed,  no  divorce  can  be  obtained, 
but  during  the  life  of  the  parties.  The  issue  of  such  marriage  as  is  thus  entirely 
dissolved,  are  bastards,  {c)  (20) 

Divorce  a  mensa  et  thoro  is  when  the  marriage  is  just  and  lawful  ab  initiOy  and 
therefore  the  law  is  tender  of  dissolvin?  *it;  but,  for  some  supervenient  r  ^^^^^  -i 
cause,  it  becomes  improper  or  impossible  for  the  parties  to  live  together :  l  -* 

as  in  the  case  of  intolerable  ill  temper,  or  adultery,  in  either  of  tne  parties.  For 
the  canon  law,  which  the  common  law  follows  in  this  case,  deems  so  highly  and 
with  such  mysterious  reverence  of  the  nuptial  tie,  that  it  will  not  allow  it  to  be 
nnloosed  for  any  cau«e  whatsoever,  that  arises  after  the  union  is  made.  (21)  And 

(6)  Co.  Lltt.  886. 

eqaity  powers,  has  jnrisdiction  to  declare  marria^s  null  on  the  ground  of  fraud,  mistake  or 
defect  of  mental  capacity.  See  Wightman  v,  Wightman,  4  Johna.  Ch.  343 ;  Burtis  v,  Burtis, 
Hopk.  557 ;  Perry  v.  Perry,  2  Paige,  501 ;  Clark  c.  Field,  13  Yt  460 ;  Ferris  v,  Ferris,  8  Conn. 
166. 

(19)  [The  impotencv  of  the  husband  at  the  time  of  the  marriage  to  consummate  it,  and  still 
continuing,  is  fpx)und  for  annulling  it,  though  the  husband  was  ignorant  of  his  constitutional 
defects.  2  Phil.  £c.  C.  10.  Corporal  imbecility  may  arise  after  tne  marriage,  which  will  not 
then  vacate  the  marriage,  because  there  was  no  fraud  in  the  original  contract ;  and  one  of  the 
ends  of  marriage,  vii. :  the  legitimate  procreation  of  children,  may  have  been  answered ;  butjio 
kindred  by  affinity  can  happen  subsequently  to  the  marriaj^e ;  for  as  afiinitv  always  depends 
upon  the  previous  marriage  of  one  of  the  parties  so  related,  if  a  husband  and  wife  are  not  so 
related  at  the  time  of  the  marriage,  they  can  never  become  so  afterwards.] 

The  causes  for  which  a  total  divorce  is  allowed  in  the  United  States  are  prescribed  by  statute, 
and  differ  in  the  different  states.  The  consequences  mentioned  in  the  text  only  foUow  in  those 
cases  in  which  the  marriage  was  void  ah  initio  ;  in  other  cases  the  marriage  is  regarded  as  bind- 
ing upon  the  parties  up  to  the  time  of  the  decree,  and  as  put  an  end  to,  tor  all  purposes,  at  that 
time.  The  distinction  is  between  a  decree  of  nullity,  which  declares  a  marriage  to  have  been 
void  ftt)m  the  beginning,  and  a  decree  of  divorce,  which  dissolves  a  marriage  once  valid  for  the 
misconduct  of  one  of  the  parties.  The  English  law  has  been  recentlv  changed  so  as  to  permit 
divorces  fur  causes  arising  after  marriage,  and  a  court  is  created  with  jurisdiction  over  the  sub- 
ject The  husband  may  have  a  divorce  from  the  bonds  of  matrimony  for  the  adultery  of  the 
wife,  and  the  wife  for  incestuous  adultery,  bigamy,  rape  or  unnatural  crime  by  the  husband,  or 
for  adultery  coupled  with  two  years'  desertion.  And  either  partv  may  have  a  judicial  separation 
firom  the  other  for  adulteir,  cruelty,  or  desertion  without  cause  lor  two  years  or  upwards.  See 
statute  20  and  21  Yic.  c.  85. 

(20)  [In  these  divorces  the  wife,  it  is  said,  shall  receive  aU  again  that  she  brought  with  her ; 
because  the  nullity  of  the  marriage  arises  through  some  impediment ;  and  the  goods  of  the 
^*ife  were  given  for  her  advancement  in  marriage,  which  now  oeaseth ;  but  this  is  where  the 
goods  are  not  spent ;  and  if  the  husband  give  them  away  during  the  coverture  without  any 
collusion,  it  shall  bind  her :  if  she  knows  her  goods  are  unspent,  she  may  brin^  an  action  of 
detinue  for  them ;  but,  as  to  money,  &c.,  which  cannot  be  known,  she  must  sue  m  the  spiritual 
court.    Dyer,  62. 

This  divorce  enables  the  parties  to  many  again,  and  to  do  all  other  acts  as  if  they  had  never 
been  married.] 

(21)  [But  the  husband  and  wife  mav  live  separate  by  agreement  between  themselves  and  a 
trustee ;  and  such  agreement  is  valid  and  binding,  and  may  be  sued  upon,  if  it  be  not  pros- 
pective in  its  nature  as  for  a  future  separation,  to  be  adopted  at  the  sole  pleasure  of  the  wife, 
the  parties  being,  at  the  time  of  making  the  agreement,  living  together  in  a  state  of  amity.  See 
Jee  V.  Thurlow,  2  Bar.  and  C.  547 ;  4  Dowl.  and  R.  11 ;  2  East,  283 ;  6  id.  244 ;  7  Price,  577 ;  11 
Ves.  529. 

If,  after  this  agreement  to  live  separate,  they  appear  to  have  cohabited,  equity  will  consider 
the  agreement  as  waived,  by  such  subsequent  cohabitation.  1  Dowes'  Rep.  235 ;  Moore,  874 ; 
2  Peere  W.  82 ;  1  Fonbl.  106,  and  notes ;  2  Cox  Rep.  100 :  Bunb.  187 ;  11  Ves.  526,  o37.  Or  if 
the  agreement  being  in  consequence  of  the  wife's  elopement,  the  husband  offer  to  take  her  again. 
1  Vem.  52. 

But  at  law,  the  wife  being  guilty  of  adultery  is  no  bar  to  a  claim  made  by  her  trustee  under  a 
separation  deed,  for  arrears  of  annuity,  there  being  no  clause  that  the  deed  should  be  void  on  that 
account.    2  Bar.  and  Cres.  547 ;  4  D.  and  R.  11,  S.  C] 
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this  is  said  to  be  built  on  the  divine  revealed  law ;  though  ihat  expressly  assigns 
incontinence  as  a  cause,  and  indeed  the  only  cause,  why  a  man  may  put  away 
his  wife  and  marry  another,  {d )  The  civil  law,  which  is  parti  v  of  pagan  origi- 
nal, allows  many  causes  of  absolute  divorce ;  and  some  of  them  pretty  severe 
ones :  as,  if  a  wife  goes  to  the  theater  or  the  public  games,  without  the  knowl- 
edge and  consent  of  the  husband ;  (e)  but  among  them  adultery  is  the  principal, 
and  with  reason  named  the  first.  (/)  But  with  us  in  England  adultery  is  only 
a  cause  of  separation  from  bed  and  board :  ( a)  for  which  the  best  reason  that 
can  be  given,  is,  that  if  divorces  were  allowed  to  depend  upon  a  matter  within 
the  power  of  either  of  the  parties,  they  would  probably  be  extremely  frequent ; 
as  was  the  case  when  divorces  were  allowed  for  canonical  disabilities,  on  the 
mere  confession  of  the  parties,  (A)  which  is  now  prohibited  by  the  canons,  (i)  (22) 
However,  divorces  a  vinculo  matrimoniiy  for  adultery,  have  of  late  years  been 
frequently  granted  by  act  of  parliament.  (23) 

In  case  of  divorce  a  mensa  et  thoro^  the  law  allows  alimony  to  the  wife,  which 
is  that  allowance  which  is  made  to  a  woman  for  her  support  out  of  the  husband's 
estate:  being  settled  at  the  discretion  of  the  ecclesiastical  judge,  on  considera- 
tion of  all  the  circumstances  of  the  case.  This  is  sometimes  called  her  estovers, 
for  which,  if  he  refuses  payment,  there  is,  besides  the  ordinary  process  of  excom- 
munication, a  writ  at  common  law  de  estoveriis  hdbendis,  in  order  to  recover 
r  *442  1  ^^  ^-^^  ^^  ^^  generally  proportioned  to  the  rank  and  quality  of  *the  par- 
l-  J  ties.    But  in  case  of  elopement,  and  living  with  an  adulterer,  the  law 

allows  her  no  alimonv.  {k) 

III.  Havinff  thus  shewn  how  marriages  may  be  made  or  dissolved,  I  come  now, 
lastly,  to  speak  of  the  legal  consequences  of  such  making,  or  dissolution. 

By  marriage,  the  husband  and  wife  are  one  person  in  Taw :  (/)  that  is,  the  very 
being  or  legal  existence  of  the  woman  is  suspended  during  the  marriage,  or  at 
least  is  incorporated  and  consolidated  into  that  of  the  husband ;  under  whose 
wing,  protection,  and  cover,  she  performs  every  thing ;  and  is  therefore  called  in 
our  law-french  2k  feme-covert,  fmmina  viro  co-operta;  is  said  to  be  covert-baron, 
or  under  the  protection  and  influence  of  her  husband,  her  baron,  or  lord ;  and 
her  condition  during  her  man-iage  is  called  her  coverture.  Upon  this  principle, 
of  an  union  of  person  in  husband  and  wife,  depend  almost  all  the  legal  rights, 
duties,  and  disabilities,  that  either  of  them  acquire  by  the  marriaffe.  I  speak 
not  at  present  of  the  rights  of  property,  but  of  such  as  are  merely  personal 
For  this  reason,  a  man  cannot  grant  any  thing  to  his  wife,  or  enter  into  cove- 
nant with  her :  {m)  for  the  grant  would  be  to  suppose  her  separate  existence ; 
and  to  covenant  with  her  would  be  only  to  covenant  with  himself:  (24)  and 

id)  Matt,  xlx  9.  («)  Nov.  117.  (/ )  Cod.  5.  17,  8.  {g)  Moor,  683.  {h)  2  Mod.  314. 

(0  Can.  1003,  o.  105.       (i,  i  Lev.  6.  .    {k)  Cowel,  tit.  Alimony.       (2)  Co.  Litt.  112.       (m)  Co.  Litt.  12. 

(22)  Confessions  alone  ouffht  seldom,  if  ever,  to  be  sufficient  proof  of  guilt  on  which  to  found  a 
decree  of  divorce,  because  of  the  very  ^eat  danger  of  collusion.  They  are  receivable,  however, 
in  support  of  other  evidence,  and  their  weight  will  depend  very  mucn  upon  the  conclusiveness 
of  the  surrounding  circumstances  in  disproving  their  having  been  made  for  the  purposes  of  a 
divorce.  Adultery  is  now  cause  for  a  divorce  a  vinculo  matrimonii,  not  only  in  ^  the  stgtes  of 
the  American  Union,  but  in  England  also. 

(23)  The  le^slatures  of  the  American  states  have  claimed  and  exercised  the  right  to  grant 
divorces,  and  it  has  generally  been  conceded  that  they  possessed  full  authority  to  do  so.  Some 
courts,  however,  have  denied  their  right,  on  the  ground  that  the  power  was  in  its  nature 
judicial,  not  legislative,  and  consequently  was  not  conferred  in  a  grant  of  legislative  power. 
Bingham  v.  Miller,  17  Ohio,  445;  Clark  v.  Clark,  10  N.  H.  380;  Ponder  v.  Graham,  4  Flor.  23; 
State  V.  Pry,  4  Mo.  120 ;  Brvson  v,  Campbell,  12  id.  498 ;  Bryson  v.  Bryson,  17  id.  090.  And  in 
most  of  the  states  now,  the  legislature  is  prohibited,  by  express  constitutional  provision,  to  grant 
divorces. 

As  to  what  will  give  the  courts  of  a  state  jurisdiction  to  grant  divorces,  see  Story  CJon.  L. 
$  230,  a ;  Bish.  Mar.  and  Div.  J  727  et  seq. ;  Ibid.  4th  ed.  vol.  2,  J  ir>5  et  seq. ;  Cooley  Const. 
Lim.  400-402. 

(24)  [The  husband  and  wife  being  one  person  in  law,  the  former  cannot,  after  marriage,  by 
any  conveyance  at  common  law,  give  an  estate  to  the  wife.    Co.  Litt  112,  a,  187,  b.    Nor  the 
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therefore  it  is  also  generally  true,  that  all  compacts  made  between  hnsband  and 
wife,  when  single,  are  voided  by  the  intennarriage.  («)  (25)  A  woman  indeed 
may  be  attorney  for  her  hnsband ;  (o)  for  that  implies  no  separation  from, 
but  is  rather  a  representation  of,  ner  lord.  And  a  hnsband  may  also  be- 
queath any  thing  to  his  wife  by  will ;  for  that  cannot  take  effect  till  the 
coverture  is  determined  by  his  death,  (p)  (26)  The  husband  is  bound  to  pro- 
vide his  wife  with  necessaries  by  law,  as  much  as  himself;  and^  if  she  contracts 

Cn)  Cro.  Car.  561.  fo)  V.  N.  B.  27.  fp)  Co.  Litt.  112. 


wife  to  the  hnsband.  Co.  Litt.  187,  b.  Bnt  the  hnsband  may  grant  to  the  wife,  by  the  interven- 
tion ot  tnistees :  Co.  Litt.  30 ;  and  he  may  snrrender  a  copvhold  to  her  nse.  A  husband  cannot 
covenant  or  contract  with  his  wile :  Co.  Litt.  112,  a ;  though  he  may  render  his  contract  binding, 
if  entered  into  with  trustees ;  for  unless  by  particular  custom,  as  the  custom  of  York,  a  feme 
covert  is  incapable  of  taking  any  thing  by  the  gift  of  her  husband :  Co.  Litt.  3 ;  except  by  will. 
Lit  8.  168 ;  2  Vem.  385;  3  Atk.  72 ;  Fonbl.  E9.  vol.  1,  103. 

Bnt  in  equity,  gifts  between  husband  and  wife  are  supported :  1  Atk.  270 ;  2  Ves.  666 ;  1  Ponb. 
on  Eq.  103;  3  P.  Wms.  334 ;  unless  in  fraud  of  creditors,  &c.,  or  where  the  gift  is  of  the  whole  of 
the  husband's  estate.    3  Atk.  72 ;  2  Yes.  498. 

But  though  in  equity  the  wife  may  take  a  separate  estate  from  her  husband  in  respect  of  a  gift, 
and  even  have  a  decree  against  her  husband  in  respect  of  such  estate :  1  Atk.  278 ;  or  avail  her- 
self of  a  charge  for  payment  of  his  debts :  Prec.  Ch.  26 ;  yet.  if  she  do  not  demand  the  produce 
daring  his  life,  and  he  maintains  her,  an  account  of  such  separate  estate  shall  not  be  earned  back 
beyond  the  year.  2  P.  Wms.  82,  341 ;  3  id.  355 ;  2  Ves.  7,  190,  716  ;  16  id.  126 ;  11  id.  225 ;  1 
Fonbl.  on  Eq.  104 ;  1  Atk.  269;  1  Eq.  Ca.  Ab.  140,  pi.  7. 

By  17  Hen.  VIII,  the  husband  may  make  an  estate  to  his  wife ;  as  if  he  make  a  feoffment 
to  the  use  of  his  wife  for  life,  in  tail  or  in  fee,  the  estate  will  be  eiecuted  by  the  27  Hen.  VIII, 
and  the  wife  will  be  seized.  Co.  Litt.  112.  a.  So  if  the  husband  covenant  to  stand  seized  to 
the  use  of  his  wife.  Id.  a,  b.  And  this  where  by  custom  he  might  devise  at  common  law. 
Lit.  s.  168.  So  where  the  husband  or  wife  act  en  auter  droit,  the  one  may  make  an  estate  to  the 
other ;  as  if  the  wife  has  an  authority  by  will  to  sell,  she  may  sell  to  her  husband.  Co  Litt. 
112,  a.] 

The  statutes  of  some  of  the  American  states  have  changed  this  rule  of  the  common  law,  by 
conferring  upon  married  women  the  power  to  make  contracts  in  respect  to  their  individual 
property,,  and  to  buy  and  sell  and  receive  conveyances  and  transfers  in  the  same  manner  and 
with  the  like  effect  as  if  unmarried.  See  Burdeno  v.  Amperse,  14  Mich.  91.  Independent  of 
these  statutes,  contracts  between  husband  and  wife  are  enforced  in  equity  where  they  are  just 
and  equitable,  clear  and  distinct  in  terms,  and  appear  to  have  been  entered  Into  with  full 
knowledge  and  free  will  on  the  part  of  the  wife.  West  v,  Howard,  20  Conn.  581 ;  Livingston 
V.  Livingston,  2  Johns.  Ch.  537 ;  Shepard  v.  Shepard,  7  id.  57  ;  Garlick  v.  Strong,  3  Paige,  440; 
Neimcewicz  v,  Gahn,  3  Paige,  614 ;  Imlay  v,  Huntington,  20  Conn.  146.  And  the  wife 
may  make  gifts  to  her  husbana,  which  will  be  sustained  if  satisfactorily  established.  Imlay  v, 
Huntington,  20  Conn.  146 ;  Penniman  v.  Perce,  9  Mich.  509.  Agreements  for  separation 
between  husband  and  wife  are  not  favored  in  the  law,  and  if  they  contemplate  ftiture  separa- 
tion, and  are  designed  to  bring  it  about,  they  are  absolutely  void.  Carson  v.  Murray,  3  Paige, 
483.  But  where  the  parties  actually  separate,  and,  by  agreement  at  the  time  or  afterwards, 
provision  is  made  for  disposing  of  property,  and  setthn^  the  respective  rights  of  the  parties 
thereto,  and  the  agreement  seems  not  unreasonable  in  view  of  their  circumstances  and  of  an 
actufld  separation,  equity  will  enforce  the  stipulations  in  respect  to  property,  and  generally 
give  effect  to  those  regarding  the  control  of  the  persons  of  children.  And  although  it  has 
been  supposed  that  trustees  were  necessary  to  the  validity  of  such  agreements :  Stoiy  Eq. 
Juris.  $  142B ;  the  better  opinion  appears  to  be  otherwise.  Reeve's  Dom.  Rel.  91  and 
note. 

(25)  [At  law,  if  a  man  make  a  bond  or  contract  to  a  woman  before  marriage,  and  they  after- 
wards intermarry,  the  b(md  or  contract  is  discharged.    Cro.  Car.  551 ;  1  Lord  Ray.  515. 

So  if  two  men  make  a  bond  or  contract  to  a  woman,  or  e  contra,  and  one  of  them  marries  with 
her,  the  bond,  &c.,  is  discharged     Cro.  Car.  551. 

Though  not  if  it  be  intended  for  the  advantage  of  the  wife  during  the  coverture,  as  that  she 
shall  have  such  rents,  <fec.,  at  her  disposal.    Ca.  Ch.  21,  117. 

But  a  covenant  or  contract  by  a  man  with  a  woman  is  not  destroyed  by  their  marriage 
where  the  act  to  be  performed  is  future,  to  be  done  after  the  marriage  is  determined,  as  to 
leave  his  wife  so  much  after  his  death.  Cro.  Car.  376;  Salk.  326;  5  T.  Rep.  381.  If  a  wife 
charge  her  estate  with  payment  of  her  husband's  debts,  or  apply  her  separate  estate  to  such 
purpose,  and  it  does  not  appear  to  have  been  intended  by  her  as  gift,  to  ner  husband,  equity 
will  decree  the  husband's  assets  to  be  applied  in  exoneration  of  her  estate,  or  in  repayment 
of  the  money  advanced.  2  Vem.  347,  68& ;  1  P.  Wms.  264 ;  2  Atk.  384 ;  1  FonbL  on  Eq.  102. 
103.] 

(25)  [A  donatio  causa  mortis  by  a  husband  to  his  wife  may  also  be  good,  as  it  is  in  the  nature 
of  a  legacy.    1  P.  Wms.  441.] 
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debts  for  them,  he  is  obliged  to  pay  them ;  (q)  but  for  anything  besides  neces- 
saries he  is  not  chargeable,  (r)  (27)    Also  if  a  wife  elopes,  and  lives  with  another 

(9)  Salk.  118.  (r)  1  Sid.  120. 

(27)  [Eyeiy  agreemeDt  of  any  nature  entered  into  by  a  married  woman,  without  the  express 
or  implied  consent  of  her  husband,  is  absolutely  void.  1  Sid.  120 ;  1  Lev.  4 ;  1  Mod.  128,  S. 
C;  2  Atk.  453;  2  Wils.  3;  8  T.  R.  545;  2  B.  and  P.  105;  Palm.  312;  1  Taunt.  217.  Except 
indeed  in  the  instance  of  the  queen  oonsort :  Co.  Litt.  133,  a :  or  of  a  deed  enrolled  or  cove- 
nant on  the  warranty  of  a  fine,  or  on  a  covenant  running  with  the  land  of  the  wife,  demised 
by  her  during  coverture  :  2  Saund.  180,  n.  9 ;  and  contracts  binding  her  by  special  custom : 
Hob.  225;  34  and  35  Hen.  VIII,  o.  88;  and  this  rule  prevails  so  strongly  that  a  feme  may 
avail  herself  of  her  coverture  to  defeat  a  contract,  though  she  have  been  guilty  of  fraud :  4 
Camp.  26 ;  nor  can  a  married  woman  even  state  an  account  of  a  debt  contracted  before  mar- 
riage. 2  Esp.  716 ;  1  Taunt.  212.  If  the  wife  sell,  or  dispone  of  the  money  or  goods  of  the 
husband  without  his  assent,  the  sale  is  void,  and  the  husband  may  have  trover  for  the  goods ; 
and  if  she  lose  money  at  canls,  the  husband  may  bring  an  action  for  the  money.  Com.  Big. 
Bar.  and  F.  As  a  consequence  of  the  same  doctrine,  a  married  woman  cannot  in  general  bo 
made  a  bankrupt.  1  Mont,  on  B.  L.  4.  In  equity,  the  same  rule  as  to  the  husband^s  liability 
for  the  wife's  contract  applies:  Prec.  Ch.  255  ;  2  Vem.  118;  Sel.  Ca.  Ch.  19;  3  Mod.  186 ;  and  a 
court  of  equity  cannot  make  the  husband  liable  in  respect  of  the  fortune  he  may  have  had  with 
his  wife  for  her  debts  contracted  before  marriage.  1  P.  Wms.  461 ;  3  id,  410 ;  Forrester,  173, 
but  see  2  Freem.  231.  Though  indeed  if  he  take  out  administration  to  her  he  will  be  liable  to  the 
extent  of  what  he  receives  as  her  assets.  Forrester,  172 ;  and  see  post  as  to  enforcing  in  equity 
the  wife's  contract. 

But  notwithstanding  the  wife  is  thus  in  general  incapable  of  making  a  valid  contract,  so 
as  to  bind  her  husband,  vet  in  some  cases  he  will  bo  rendered  liable  when  his  assent  to  her 
contract  can  be  presumed,  or  was  expressly  given.  Thus,  during  cohabitation  the  law  will, 
from  that  circumstance,  presume  the  assent  of  the  husband  to  all  contracts  made  by  the  wife 
for  necessaries^  which  are  suitable  to  the  husband's  degree  and  estate,  and  the  misconduct, 
short  of  the  adultery  of  the  wife,  will  not  destroy  this  presumption.  2  Lord  Raym.  1006 ;  1 
Sftlk.  118.  And  this  liability  for  necessaries  is  not  coufined  to  cases  where  they  are  supplied 
to,  or  for  the  use  of,  the  lawful  wife  of  the  party  to  be  charged.  A  man  cohabiting  with  a 
woman,  and  allowing  her  to  assume  his  name,  and  appearing  to  the  world  &3  his  wife,  and  in 
that  character  to  contract  debts  for  necessaries,  will  be  liable,  though  indeed  the  tradesman 
knew  the  circumstances :  2  Esp  637 ;  4  Camp.  215 ;  and  though  the  man  be  married  to 
another  woman:  1  id.  245,  249;  but  this  rule  onlv  holds  during  cohabitation.  4  id.  215. 
When  a  man  marries  a  widow,  and  receives  her  children  into  his  family,  although  he  was 
not  bound  by  the  act  of  marriaffe  to  maintain  the  children ;  4  T.  R.  118 ;  4  East.  76 ;  yet,  having 
treated  them  as  part  of  his  family,  he  is  liable  for  contracts  made  by  the  wife  in  his  absence  for 
the  education  of  the  children.  3  Esp.  Rep.  1.  If  the  husband  be  an  infant,  yet  he  is  liable  for 
necessaries  furnished  to  his  wife  and  children,  their  interests  being  considered  as  identified  with 
his  own.  1  Stra.  168 ;  Bui.  N.  P.  155.  This  legal  presumption  of  assent  may  in  particular  cases 
be  rebutted ;  as  for  instance,  in  an  action  brought  for  the  price  of  dresses  supplied  for  the  wife 
by  her  order,  evidence  may  be  given  that  she  was  not  in  want  of  articles  of  this  kind,  or  that  the 
husband  had  given  notice  to  the  tradesman  not  to  tnist  her  upon  credit.  2  Lord  Ray.  1006 ;  1 
Salk.  118;  3  B.  and  C.  631. 

And  where  a  husband  makes  an  allowance  to  the  wife  for  the  supply  of  herself  and  family  with 
necessaries  during  his  temporary  absence,  and  a  tradesman  with  notice  of  this  supplies  her  with 
goods,  the  husband  is  not  liable.  4  B.  and  A.  252.  Money  lent  to  a  married  woman  cannot  be 
recovered  against  the  husband.  1  Salk.  387 ;  1  P.  Wms.  482 ;  Prec.  Ch.  502.  Even  though  the 
monev  be  laid  out  in  the  purchase  of  necessaries ;  though  indeed  in  a  court  of  equity  the  lender 
would,  in  such  case,  be  entitled  to  stand  in  the  place  ot  the  tradesman  by  whom  the  goods  were 
supplied.  Id.  Where  a  married  woman  buys  materials  for  clothing,  and  pawns  them  before 
they  are  made  up,  the  husband  is  not  liable,  for  they  never  came  to  his  use,  though  it  would  be 
otherwise  if  the  clothes  were  made  up  and  used  by  the  wife,  although  they  may  be  afterwards 
pawned  by  her.  1  Salk.  118 ;  Com.  Big.  B.  and  P.  Where  a  party  contracts  solely  with,  and 
gives  credit  to,  the  wife,  he  cannot  sue  the  husband,  though  for  necessaries ;  and  this,  although 
the  wife  lives  with  him,  and  he  sees  her  in  possession  -of  some  of  the  goods,  unless  indeed  the 
husband  by  any  act  show  that  he  considered  himself  the  debtor.  5  Taunt.  2)56 ;  1  Carr.  Rep.  16; 
3  Camp.  22 ;  4  id.  70 ;  2  Stra.  706 ;  4  B.  and  A.  255. 

Where  the  husband  and  wife  are  separated  and  live  apart  from  each  other,  still  the  husband 
will  be  liable  upon  a  contract  for  necessaries  made  with  her  where  his  assent  can  be  implied. 
Thus,  where  the  husband  deserts  his  wife,  or  turns  her  away  without  any  reasonable  ground, 
or  refuses  to  admit  her  into  his  house,  or  compels  her  by  ill  usage,  indecency  of  demeanor,  or 
severity,  to  leave  him,  in  all  these  cases  he  gives  the  wife  a  general  credit,  and  is  liable  to  bo 
Hied  for  necessaries  furnished  her.  1  Esp.  441 ;  Lord  Raym,  444 ;  4  Esp.  42  :  3  id.  251, 252 ;  2  Stra. 
1214  ;  3  Tauut.  421 ;  2  Stark.  87.  And  this  although  he  has  givou  a  general  notice  to  all  per- 
sons, or  even  a  particular  one  to  the  indi\idual  supplying  her  with  necessaries,  n<»t  to  give 
credit  to  her.  4  Esp.  42 ;  1  Selw.  N.  P.  5th  ed.  275.  And  a  husband  who,  without  cause, 
turns  away  his  wife,  is  liable  for  costs  she  incurs  in  articles  of  the  peace  against  him.    3  Camp. 
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man,  the  liusband  is  *not  chargeable  even  for  necessaries ;  («)  at  least  r  ^^^jq  •■ 
if  the  person  who  furnishes  them  is  sufficiently  apprised  of  her  elope-   ^         ^ 

(«)  Stra.  647. 


326.  But  the  husband  would  not  be  liable  at  law  for  money  lent  to  his  wife,  though  laid  out  in 
the  purchase  of  necessaries;  but  he  would  be  liable  in  equity.  1  Salk.  387 ;  1  F,  Wms.  482; 
Free.  Ch.  502.  And  a  person  paying  the  debts  of  a  wife,  contracted  while  so  separated,  cannot 
sne  the  husband  at  law.  1 H.  B\a.  9-2,  Though  when  a  husband  goes  abroad  and  leaves  his  wife, 
who  dies  in  his  absence,  and  the  wile's  father  pays  the  expenses  of  her  funeral  in  a  manner  suit- 
able to  the  husband's  rank  and  fortune,  the  amount  may  be  recovered  back  from  the  husband, 
though  ex^nded  without  his  knowledge  or  consent    1  K.  Bla.  92. 

This  liability  for  necessaries  does  not  arise  where  the  wife  voluntarily  leaves  her  husband  with- 
out his  consent,  and  where  he  gave  her  no  sufficient  cause  for  her  leaving,  provided  the  tradesman 
has  notice  of  her  husband's  dissent  to  her  absence.  2  Stra.  1214^  in  notes;  2  Lord  Baj^m.  1006; 
1  Sid.  109;  1  Lev.  4;  2  Stark.  87;  Stra.  875.  So  where  the  wife  has  a  separate  maintenance 
from  the  husband  suitable  to  the  husband's  station,  and  is  actually  paid,  and  the  tradesman  has 
notice  of  this,  or  the  means  of  knowing  it  by  its  being  notorious  m  the  neighborhood,  the  hus- 
band will  not  be  liable  even  for  necessaries  furnished  to  her.  4  Camp.  70 ;  4  B.  and  A.  254 ;  2 
Kew  Rep.  144;  8  Taunt  343;  3  Esp.  250;  Salk.  116;  Lord  Ray.  444;  2  Stark.  8a  But  a  pro- 
mise by  the  husband  to  pay  the  amount  of  a  debt  contracted  by  the  wife,  though  she  was  allowed 
a  separate  maintenance,  and  this  was  known,  is  binding.    2  Stark.  177. 

where  the  wife  has  been  guilty  of  the  crime  of  adultery,  either  during  cohabitation  with 
her  husband,  or  in  a  state  of  separation  from  him,  her  claims  for  maintenance  and  protection 
are  forfeited  by  her  misconduct  Stra.  875;  6  T.  R.  603;  1  Selw.  N.  P.  5th  ed.  272.  And 
where  the  wife  eloped  with  an  adulterer,  it  was  held  that  the  husband  should  not  be  charged 
for  necessaries,  although  the  tradesman  who  supplied  them  had  no  notice  of  the  criminabty. 
Stra.  647,  706.  But  in  these  cases,  the  husband  should  take  due  measures  to  prevent  the  wife 
gaining  credit  in  his  name ;  and  where  the  wife,  having  committed  adulterv,  was  left  by  the 
husband  in  his  house  with  two  children,  bearing  his  name,  but  without  making  any  provision 
for  her  in  consequence  of  the  separation,  it  was  held,  that,  although  she  continued  in  a  state 
of  adultery,  the  husband  was  liable  for  necessaries  furnished  to  her,  on  the  ground  that  it  did 
not  appear  that  the  tradesman  knew  the  facts  of  the  case.  1  Bos.  and  P.  226 ;  6  T.  R.  603. 
And  u,  after  the  wife's  crirainalitv,  the  husband  again  receives  her  into  his  house,  his  liability 
for  necessaries  revives;  and  if  he  afterwajds  expel  her  from  his  house  he  will  be  liable, 
although  due  caution  be  given  not  to  trust  her.  11  Ves.  536;  4  Esp.  41,  42;  1  Salk.  19;  6 
Mod.  172. 

Although  the  wife's  capacity  to  contract  is  put  an  end  to  bv  the  marriage,  and  her  ]^rop- 
erty  falls  m  general  under  the  disposal  of  her  husband,  yet  it  frequently  happens  that,  either 
by  a  settlement  made  with  trustees,  with  the  consent  of  the  husband  before  marriage,  or 
where  they  separate,  and  a  separate  maintenance  is  allowed,  or  from  some  other  source,  the 
wife  is  entitled  to  separate  property,  over  which,  in  a  court  of  equity,  the  husband  has  no 
control.  Her  having  such  separate  property  does  not  indeed  remove  her  incapacity  to  con- 
tracty  but  she  has  a  power  or  charging  or  disposing  of  it,  subject  of  course  to  the  conditions 
and  limitations  with  which  the  pn)pertv  was  clothed  on  her  becoming  entitled;  and  it  has 
been  decided  in  the  court  of  chancery,  that  a  general  personal  engagement  of  the  wife,  as  for 
instance,  a  bond  given  by  a  feme  covert  as  surety :  15  Ves.  596 ;  or  a  bond  given,  or  promis- 
sory note  given  as  a  security  for  money  borrowed  by  her :  17  Ves.  365 ;  2  P.  Wms.  144 ;  or  given 
jointly  with  the  husband  as  a  security  for  his  debt:  1  Bro.  Ch.  o.  16;  9  Yes.  188,  486:  2  Yes. 
Jun.  138;  2  P.  Wms.  144 ;  2  Atk.  68;  11  Yes.  202;  1  Yes.  and  Beames,  121-123;  although  the 
instrument  is  void  as  a  contract  both  in  law  and  equity,  and  although  it  contains  no  reference 
to  her  separate  estate,  will  be  regarded  as  evidence  of  an  intention  on  her  part  to  charge  her 
own  separate  property,  and  will  accordingly  operate  as  a  lien  upon  it,  in  respect  of  which  she 
is  liable  to  be  proceeded  against  in  that  court;  where  her  discretion  is  freely  exercised,  the 
contract  will  be  obligatory.  16  Yesey,  Jun.  116;  3  Mad.  387;  and  see  3  Ghitty's  Coul  Law. 
39,  40.  And  it  may  be  taken  as  a  general  rule,  that  when  it  appears,  or  can  be  inferred,  that 
the  wife  intends  to  charge  her  separate  maintenance  with  a  debt  incurred  for  necessaries,  the 
creditor  is  entitled  to  receive  his  debt  out  of  the  ftind  provided  for  her  separate  maintenance ; 
3  Mad.  387 ;  and  as  we  have  before  seen,  although  at  law  a  wife  cannot  borrow  money  to  lay 
out  in  necessaries,  but  at  the  peril  of  the  lender,  who  must  lay  it  out  for  her ;  Salk.  387 ;  yet  in 
equity  it  is  sufficient  to  charge  the  husband,  if  the  money  be  actually  applied  to  the  purpose  for 
which  it  was  borrowed,  though  the  lender  neglect  to  see  to  the  apphcation.  1  P.  Wms.  483 ; 
Prec.  Ch.  502. 

After  a  divorce  a  mnculo  matrimonii,  the  parties  are  competent  to  contract,  and  may  many 
again  the  same  as  if  they  had  never  been  married.  Com.  Dig.  B.  and  F.  c.  1,  and  c.  7 ;  Moore, 
666;  1  Salk.  115,  116;  Cro.  Blii.  908;  3  Mod.  71;  Cro.  Car.  463;  1  Gow,  10,  ante  440,  n.  37. 
A  wife  may  acquire  a  separate  character,  and  contract  accordingly,  by  the  civil  death  of  her 
husband  by  e^dle:  2  H.  4,  7,  a;  1  fl.  4.  1,  a;  and  formerly  by  profession  and  abjuration  of 
the  realm.  1  Inst.  138,  a  130,  a.  Thus,  if  the  husband  be  transported  or  banished  for  Ufe,  the 
wife  may  contract  as  a  feme  sole.  Co.  Litt  133,  a;  2  B.  and  P.  231,  n.  a;  3  Camp.  125.  And 
though  the  husband  be  tran.sported  for  a  time  only,  yet  it  should  seem  that  during  the  limited 
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men  t  (t)  (28)  If  the  wife  be  indebted  before  marriage,  the  husband  is  bo:ind  after- 
wards to  pay ;  for  he  has  adopted  her  and  her  circumstances  together,  (w)  (21).)  If 
the  wife  be  injured  in  her  person  or  her  property,  she  can  bring  no  action  for  re- 
dress without  her  husband's  concurrence,  and  in  his  name,  as  well  as  her  own :  {v) 

(i)  1  liOV.  6.  (u)  8  Hod.  1,  6.  (v)  Salk.  119.    1  fiolL  Abr.  347. 

period,  the  effect  of  his  absence  is  the  same  to  the  wife  as  if  it  had  been  perpetaal.  2  61a. 
Uep.  1197 ;  1  T.  R.  7 ;  2  B.  and  P.  231  j  Co.  Litt  133,  a.  n.  3;  1  B.  and  P.  358 ;  and  see  4  E.sp. 
27.  Where  the  bnsband  is  an  alien  who  has  deserted  this  kingdom,  leaving  his  wife  to  act 
here  a.s  a  feme  sole,  the  wife  may  be  charged  as  a  feme  sole  alter  such  desertion :  2  Esp.  Rep. 
554,  587;  1  B.  and  P.  357;  2  id.  226;  IN.  R.  80;  11  East,  301 ;  so  where  the  husband  is 
an  alien,  and  has  never  been  in  this  country.  3  Camp.  123.  Indeed  it  has  been  considered 
that  the  preceding  doctrine  is  confined  to  the  case  where  the  husband  has  never  been  in  this 
country.  Id.  ibid.  Sed  queere.  At  all  events  it  is  confined  to  cases  only  where  the  husband 
was  an  alien :  11  East,  ^1 ;  1  N.  R.  80 ;  and  where  the  husband  resided  in  the  West  Indies, 
and  allowed  his  wife  a  weekly  sum  for  her  subsistence,  it  was  held  that  she  could  not  contract 
as  a  feme  sole.  3  Esp.  18 ;  1  N.  R.  80 ;  5  T.  R.  679,  682.  And  where  an  Englishman  employed 
in  the  service  of  the  British  government  residing  in  a  foreign  country,  and  having  lands  there, 
upon  the  cessation  of  his  employment  in  consequence  of  war  between  the  two  countries),  sent 
his  wife  and  family  to  this  country,  but  continued  to  reside  abroad  himself,  it  was  hold  the  wife 
could  not  contraot*a8  a  feme  sole.    2  B.  and  P.  226. 

By  the  custom  of  London,  where  a  feme  covert  of  a  husband  useth  any  craft  in  such  city  on 
her  sole  account,  whereof  the  husband  meddleth  nothing,  such  a  woman  shall  be  charged  as  a 
feme  sole,  concerning  every  thing  which  toucheth  the  craft ;  and  if  the  husband  and  wife  be 
impleaded  in  such  case,  the  wife  shall  plead  as  a  feme  sole,  and  if  she  be  condemned,  she  shall 
be  committed  to  prison  till  she  hath  made  satisfaction,  and  the  husband  and  his  goods  shall  not 
in  such  case  be  charged  or  impeached.  See  3  Burr.  1776;  Cro.  Car.  67 ;  10  Mod.  6 ;  2  B.  and  P. 
93,  101 ;  3  Chit  Com.  Law,  37.] 

(28)  Mr.  Justice  Coleridge  says ;  "  I  do  not  imagine  that  the  liability  of  the  husband  to  dis- 
charge the  contracts  of  his  wife  depends  upon  the  principle  of  a  union  of  person,  but  on  that  of 
authority  and  assent,  expressed  or  implied.  This  principle  borne  in  mind  is  a  clew  to  almost  all 
the  decisions ;  thus,  first,  during  cohabitation,  it  may  be  presumed  that  the  husband  authorizes 
his  wife  to  contract  for  all  necessaries  suitable  to  his  degree ;  and  no  misconduct  of  hei*s  during 
cohabitation,  not  even  adultery,  which  he  must  therefore  be  supposed  to  be  ignorant  of  or  to 
have  forgiven,  can  have  any  tendency  to  destroy  that  presumption  of  authority.  But  if  that 
nresumption  be  removed,  either  by  thQ  unreasonable  expensiveno?*s  of  the  goods  furnished,  or  by 
oirect  warning,  the  liability  falls  to  the  ground.  Secondly,  cohabitation  may  cease ;  either  by 
consent,  the  mult  of  the  husband  or  of  the  wife ;  in  the  first  case  if  there  be  an  agreement  for  a 
separate  allowance  to  the  wife,  and  that  allowance  be  paid,  it  operates  as  notice  that  she  is  to  be 
dealt  with  on  her  own  credit,  and  that  the  husband  is  discharged ;  if  there  be  no  allowance 
agreed  upon  or  none  paid,  then  it  must  be  presumed  that  she  has  still  his  authority  to  contract 
for  her  necessaries,  and  he  remains  liable.  In  the  second  case,  in  which  it  is  improbable  that  an^ 
allowance  should  be  made,  the  husband  is  said  to  send  his  wife  into  the  world  with  general  credit 
for  her  reasonable  expenses.  This  is  upon  the  general  principle  that  no  one  shall  avcdl  himself 
of  his  own  wrong;  by  the  common  law  the  husband  is  oouna  to  maintain  his  wife,  and  when  he 
turns  her  from  his  house  he  does  not  thereby  discharge  himseli'  of  that  liability,  which  still 
remaining,  is  a  ground  for  presuming  an  authority  from  him  to  her  to  contract  for  reasonable 
necessaries.  Against  this  presumption  no  general  notice  not  to  deal  with  her  shall  be  allowed 
to  prevail ;  but  where  there  is  an  express  notice  to  any  pai'ticular  individual,  that  person  cannot 
sue  upon  contracts  afterwards  entered  into  with  her.    In  the  last  case  there  is  no  gnmnd  for  the 

E resumption  of  authority ;  the  law  does  not  oblige  the  husband  to  maintain  an  adulteress  who 
as  eloped  from  him,  and  whose  situation  has  thus  become  public ;  and  therefore  it  will  not  be 
inferrea  that  he  has  given  her  authority  to  bind  him  by  contracts,  and  there  will  be  no  necessity 
for  notice  to  rebut  an  inference  which  does  not  arise.  See  the  cases  collected  and  arranged,  1 
Selw.  N.  P.  275,  284." 

The  husband  is  under  obligation  to  support  Ms  wife  only  at  his  own  home ;  and  it  is  only 
where  his  conduct  is  such  as  to  justify  her  in  leaving  him,  and  ho  makes  no  suitable  provision 
for  her,  that  he  can  be  held  in  the  law  to  send  her  forth  with  authority  to  contract  for  necessa- 
ries on  his  credit.  Rumney  v.  Keyes,  7  N".  H.  571 ;  Allen  v.  Aldrich,  9  Post.  63 ;  Shaw  v.  Thomp- 
son, 16  Pick.  198;  Clement  v,  Mattison,  3  Rich.  93 ;  Brown  v.  Mudgett,  40  Vt.  68 ;  Monroe  County 
V.  Budlong,  51  Barb.  493.  The  husband  whose  wife  lives  apart  from  him  with  his  assent,  is  lia- 
ble for  her  support.  Carley  v.  Green,  12  Allen,  104.  And  m  such  c&^es  it  seems  that  the  credit 
she  carries  witn  her  is  a  general  credit,  and  cannot  be  restricted  by  notice  bv  the  husband  to  par- 
ticular persons  not  to  trust  her.    Bolton  r.  Prentice,  2  Strange,  1214 ;  Earns  v.  Morris,  4  Esp.  41. 

(29)  [But  though  the  husband  has  had  a  great  fortune  with  his  wife,  if  she  dies  before  him, 
he  is  not  liable  to  pay  her  debts  contracted  belbre  marriage,  either  at  law  or  in  equity,  unless 
there  be  some  part  of  her  personal  property  which  he  did  not  reduce  into  his  posseMsii»n 
before  her  death,  which  he  must  afterwards  recover  as  her  administrator;  and  to  uie  oxteut 
of  the  value  of  that  property,  he  will  be  liable  to  pay  his  wife's  debts,  dnm  sola,  which 
remained  undischarged  during  the  coverture.    1  P.  Wins.  468;  3  id.  4(^;  Rep.  T.  Talb.  173.] 
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neither  can  she  be  sued  without  making  the  husband  a  defendant,  (w)  There  is 
indeed  one  case  where  the  wife  shall  sue  and  be  sued  as  a  feme  sole,  viz :  where  the 
husband  has  abjured  the  realm,  or  is  banished,  (x)  for  then  he  is  dead  in  law  ; 
and,  the  husband  being  thus  disabled  to  sue  for  or  defend  the  wife,  it  would  be 
most  unreasonable  if  she  had  no  remedy,  or  could  make  no  defense  at  all.  (30) 
In  criminal  prosecutions,  it  is  true,  the  wife  may  be  indicted  and  punished  sep- 
arately ;  (a)  for  the  union  is  only  a  civil  union.  (31)  But  in  trials  of  any  sort 
they  are  not  allowed  to  be  evidence  for,  or  against,  each  other :  {b)  partly  because 
it  is  impossible  their  testimony  should  be  indifferent,  but  principally  because  of 
the  union  of  person ;  and  therefore,  if  they  were  admitted  to  be  witnesses  for 
each  other,  they  would  contradict  one  maxim  of  law,  "  nemo  in  propria  causa 
testis  esse  debet ; "  and  if  against  each  other,  they  would  contradict  another 
maxim,  "nemo  tenetur  seipsum  accusare"  (32)  But,  where  the  offence  is 
directlv  against  the  person  of  the  wife,  this  rule  has  been  usually  dispensed 
with ;  (c)  and,  therefore,  by  statute  3  Hen.  VII,  c.  2,  in  case  a  woman  be  forcibly 
taken  away,  and  married,  she  mav  be  a  witness  against  such  her  husband,  in 
order  to  convict  him  of  felony.  For  in  this  case  she  can  with  no  propriety  be 
reckoned  his  wife ;  because  a  main  ingredient,  her  consent,  was  wanting  to  the 
contract:  and  also  there  is  another  maxim  of  law,  that  no  man  shall  take  ad- 
vantage of  his  own  wrong ;  which  the  *ravisher  here  would  do,  if,  by  r  *aaa  i 
forcibly  marrying  a  woman,  he  could  prevent  her  from  being  a  witness,  *-  ^ 

who  is  perhaps  the  only  witness  to  that  very  fact.  (33) 

(ID)  Bro.  Abr.  JBrror,  178.    1  Leon.  312.    1  Sid.  120.    This  was  also  the  practice  in  the  conrts  of  Athens. 
Pot.  Antiq.  b.  1,  c.  21. 
ix)  Co.  Litt.  133.  (a)  1  Hawk.  P.  C.  8.  {b)  2  Hawk.  P.  C.  431. 

(cj  state  TriiUs,  ?o].  1.    Lord  Audley's  case.    Stra.  633. 


(30)  Mr.  Ghitty  in  Ms  treatise  on  Pleadings  has  given  veiy  fully  the  znles  of  the  common  law 
regarding  the  manner  in  which  actions  are  to  be  brought  by  and  against  husband  and  wife.  In 
some  of  Uie  United  States  those  rules  have  been  changed  by  statute  so  far  as  to  permit  a  married 
woman  to  bring  suits  in  her  own  name  alone  in  respect  to  her  individual  property,  and  also  to 
protect  for  the  benefit  of  the  family,  where  the  husband  refuses  or  neglects  to  do  so,  that  portion 
of  his  property  which  is  exempt  £rom  levy  and  sale  on  execution,  or  from  being  mortgaged  or  sold 
by  him  without  her  consent 

(31)  The  criminal  responsibility  of  the  wife  is  considered  in  Book  4,  p.  28. 

(32)  [The  statule  16  and  17  Yio.  enacts  that  husbands  and  wives  shall  be  competent  and  com- 
pellable to  give  evidence  on  behalf  of  either  party ;  but  neither  can  be  compeUed  to  disclose  any 
commtmication  during  marriage,  and  neither  is  a  competent  witness  in  a  cnminal  proceeding,  or 
in  any  proceedings  instituted  m  consequence  of  adultery.] 

The  common  law  on  this  subject  is  changed  by  statute  in  some  of  the  United  States,  and  hus- 
bands and  wives  are  made  competent  witnesses  for  and  against  each  other,  but  in  some  only  by 
consent.  In  the  absence  of  statutory  provisions  the  husband  or  wife  is  not  permitted,  even  after 
the  termination  of  the  marriage  by  divorce,  to  testify  against  the  other  concerning  matters  occur- 
ring while  it  existed.  State  v.  Jolly,  3  Dev.  and  Bat.  IlO;  Merriam  v.  Hartford,  &c.,  H.  R.  Co., 
20  Conn.  354;  Cook  v.  Grange,  18  Ohio,  526;  Barnes  v,  Camack,  1  Barb.  392.  Not  after  the 
death  of  the  husband  may  the  wife  testify  to  confidential  communications  which  he  had  made  to 
her.     Pike  v.  Hayes.  14  N.  H.  19 ;  Edgell  v.  Bennett,  7  Vt.  534. 

(33)  [The  best  reason  for  not  allowing  a  husband  or  wife  to  be  witnesses  against  each  other  is, 
that  if  a  wife  were  a  witness  for  her  husband  she  would  be  under  a  strong  temptation  to  commit 
peijury,  and  if  against  her  husband  it  would  be  contrary  to  the  policy  of  marriage,  and  m^ht 
create  much  domestic  dissension  and  unhappiness ;  so  vice  versa  of  the  husband.  Bui.  N.  P.  i^ ; 
4  T.  R.  679 ;  2  T.  R.  263.  The  husband  ana  wife  cannot  be  witnesses  for  each  other,  and  on  a 
prosecution  agaiust  several  for  a  conspiracy,  the  evidence  of  the  wife  of  one  of  the  defendants  is 
madoiissible :  2  Stra.  1094 ;  5  Esp.  Rep.  107 ;  and  it  is  th&  same  in  an  action  for  assault,  where 
the  cases  of  the  co-defendants  cannot  be  separated.    Stra.  1095. 

They  cannot  be  witnesses  against  each  other,  therefore  the  husband  cannot  be  a  witness  against 
the  wife  nor  the  wife  against  the  husband,  to  prove  the  first  marriage  on  an  Indictment  for  a 
second  marriage.  2  Hawk".  P.  C.  c.  46,  s.  66;  Sir  T.  Raym.  1 ;  4  St.  Tr.  754;  and  see  Co.  Litt 
6,  b. ;  2  T.  R.  263 ;  2  Lord  Ra^.  752 ;  but  in  such  case  the  second  wife  or  husband  may  be  a 
witness,  the  second  marriage  bein|^  void.  Bui.  N.  P.  287 ;  1  Hal.  P.  C.  693.  8o  in  a  civil  action, 
a  first  wife  was  reftised  to  be  adnutted  to  prove  her  maoriage.  2  Lord  Ray.  752.  In  an  action 
brought  by  a  woman  as  a  feme  sole,  the  plaintiff's  husband  cannot  be  called  to  prove  the  mar- 
riage.   2  T.  R.  265,  269;  Brownl.  47. 

Although  the  husband  and  wife  be  not  a  party  to  the  suit,  yet  if  either  be  interested  in  the 
result  of  the  suit,  the  other  cannot  be  a  witness  far  the  one  so  interested.    Lord  Ray.  744 ; 
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In  the  civil  law  the  hnsband  and  the  wife  are  considered  as  two  distinct  per- 
sons, and  may  have  separate  estates,  contracts,  debts  and  injunee ;  (c/)  and  there- 
fore in  onr  ecclesiastical  coarts^  a  woman  may  sne  and  be  sued  without  her 
husband,  {e)  (34) 

{dj  Cod.  i,  IS.  1.  fej  2  BoD.  Abr.  29S. 


Stra.  1095 ;  2  Stark,  on  Evid.  708.  But  the  interest  to  disqnidify  the  party  muBt  be  certain  and 
vested.  Leach,  i:}3.  The  wife  of  a  bankrupt  cannot  be  examined  sa  to  her  hadbaud's  bank- 
ruptcy. 1  P.  Wms.  610,  611 ;  12  Vin.  Ab.  pL  28 ;  1  Brownl.  47.  The  hunbaud  i«  an  incompe- 
tent witness  for  the  wife  where  her  separate  estate  is  concerned.  1  Burr.  424  ;  4  T.  R.  678;  2  N, 
R.  331 ;  2  Stark,  on  Evid.  708 ;  Lord  Ray.  344.  On  the  other  hand,  where  the  interest  of  the 
husband  consisting  in  a  civil  liability  would  not  have  protected  him  from  examination,  it  seems 
that  the  wife  must  also  answer,  although  the  effect  may  be  to  subject  the  husband  to  an  action, 
for  where  the  husband  might  oe  examined,  so  may  the  wife.  See  2  Stark,  on  Evid.  709.  And 
in  an  action  between  other  parties,  the  wife  may  be  called  to  prove  that  credit  was  given  to  her 
husband.    BuU.  N.  P.  287 ;  1  Stra.  504. 

Upon  the  same  principle  that  the  husband  and  wife  cannot  be  witnesses  for  or  against  each 
other,  so  in  general  are  their  declarations  or  admissions  inadmissible  in  evidence.  6  T.  R. 
680;  WiUes,  577;  3  Yes.  and  B.  165;  Bull.  N.  P.  28;  Hutt.  16;  1  T.  R.  69;  1  Burr.  635; 
Brownl.  47.  The  declarations  of  the  wife  are  not  evidence  for  the  husband :  4  Camp.  70 ; 
and  in  an  action  for  criminal  conversation  the  wife's  confessions  are  not  evidence  for  the 
husband:  BnU.  N.  P.  28;  WiUes  Rep.  577;  but  in  such  action  the  conduct  of  the  husband 
and  wife,  and  their  letters  passing  between  them,  are  admissible  to  show  the  terms  of  affec- 
tion on  which  they  were  living,  but  tiie  letter  sought  lo  be  strictly  proved.    4  Esp.  Rep.  39; 

2  Stark.  191 ;  1  B.  and  A.  90,  S.  C.  In  such  action  also  the  letters  of  the  wife  to  the  defend- 
ant are  not  evidence  against  the  husband,  though  indeed  conversations  between  her  and  the 
defendant  are.  Bull.  N.  P.  28 ;  Willes,  577.  An  admission  by  the  wife,  even  of  a  trespass 
committed  by  her,  is  not  evidence  to  affect  the  husband.  7  T.  R.  112.  So  a  declaration  by 
the  wife  in  an  acti(m  against  the  husband,  that  the  husband  absented  his  house  for  fear  of 
creditors,  is  inadmissible  in  evidence.  3  Moore,  23 ;  and  see  1  P.  Wms.  610,  611 ;  12  Yia.  Ab. 
pi.  28 ;  1  Bwwnl.  47.    So  the  answer  of  the  wife  in  equity  cannot  be  road  against  the  husband. 

3  P.  Wms.  238;  Salk.  350;  7em.  60,  109,  110.  But  letters  written  by  the  husband  to  the  wife 
may  be  read  as  evidence  against  him ;  and  so  a  discourse  between  the  husband  and  wife  in 
the  presence  of  a  third  person  may  be  given  in  evidence  against  the  husband,  like  'anv 
other  conversation  in  which  he  may  have  been  concerned.  Bull.  N.  P.  28 ;  1  Phil,  on  Evid.  6tn 
ed.76. 

In  high  treason  a  wife  may  be  admitted  as  a  witness  against  her  husband,  because  the  tie  of 
allegiance  ought  to  be  more  obligatory  than  any  other.  Lord  Raym.  1 ;  Bull.  N.  P.  286 ;  1 
Brownl.  47.    See  also  2  Keb.  403 ;  1  H.  P.  C.  rJOl.  ' 

S<»  in  the  case  of  an  indictment  for  forcible  abduction  and  marriage,  the  woman  is  a  competent 
witness  for  the  crown.  Supra;  Gilb.  Ev.  254;  Cro.  Car.  482,488,  489;  1  Hale,  301;  1  Vent 
243;  3  Keb.  193;  3  Stark,  on  Evid.  711.  So  in  such  ca^e,  it  is  said,  she  is  a  competent  witness 
for  the  prisoner.  2  Hawk.  c.  46.  s.  79.  But  if  the  marriage  be  ratified  by  voluntary  cohabitation, 
she  is  incompetent  Hale,  .301 ;  1  Tent.  243 ;  3  Keb.  193 ;  Cro.  Car.  488 ;  Vent.  243 ;  4  M<»d.  3  ; 
Stra.  63:^  U[>on  an  indictment  for  marrying  a  second  wife,  the  first  being  alive,  though  the  first 
cannot  be  a  witness,  yet  the  second  may,  the  second  marriage  being  void.  1  Hale,  P.  C  693;  2 
Hawk.  P.  C.  c.  46,  s.  68;  Sir  T.  Raym.  1. 

In  cases  of  evident  necessity,  where  the  fact  is  presumed  to  be  particularly  within  the  wife's 
knowledge,  there  is  an  exception  to  the  general  rule.  Thus,  a  wife  may  l>e  a  witness  on  the 
prosccutKm  of  her  husband  for  an  offence  committed  against  her  person.  Stra.  6:S),  1202 ; 
Bull.  N.  P.  287,  S.  C. ;  1  East  P.  C.  454  ;  13  East,  171 ;  1  T.  R.  698.  On  the  trial  of  a  man  for 
the  murder  of  his  wife,  her  dying  declarations  are  admissible.  2  Leach,  C.  L.  563 ;  1  East,  P.  C. 
357. 

The  rule  does  not  extend  to  declarations  of  the  parties,  which  are  in  the  nature  of  facts, 
for  in  such  cases  the  presumptions  which  are  made  are  not  founded  on  the  credit  of  the  party, 
but  of  the  ftict.  Thus  the  declaration  of  the  wife  at  the  time  of  effecting  a  policy  on  her 
life  of  the  bad  state  of  her  health,  is  evidence  against  her  husband.  6  East,  188 ;  2  Stark,  on 
Evid.  712,  713. 

Where  the  hnsband  has  allowed  the  wife  to  act  as  his  a^ent  in  the  management  of  his 
affairs,  or  any  particular  business,  the  representations  and  admissions  of  the  wife,  made  within 
the  general  scope  of  her  authority  as  such  agent,  are  admissible  in  evidence  against  the 
husband.  See  1  Esp  142 ;  2  Stark.  204 ;  Str.  527 ;  6  T.  R.  176 ;  4  Camp.  92 ;  2  Esp.  211 ;  5  Esp. 
145.] 

As  to  the  competency  of  one  of  the  parties  to  be  a  witness  against  the  other  in  a  case  where 
the  validity  of  the  marriage  is  in  dispute :  see  Dixon  v.  People,  18  Mich.  84. 

(34)  In  respect  to  that  property  which,  by  marriage  articles  or  otherwise,  is  settled  upon  a 

married  woman  for  the  support  of  herself  and  her  children,  to  the  exclusion  of  marital  riffht< 

in  the  husband,  and  which  is  technically  called  her  separate  estate,  the  wife  is  to  be  treated  as 

a  feme  sole,  and  her  contracts  are  valid  without  in  any  way  binding  the  husband  or  In*  prop- 
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But  though  our  law  in  general  considers  man  and  wife  as  one  person,  yet 
there  ai'e  some  instances  in  which  she  is  separately  considered ;  as  inferior  to 
him,  and  acting  by  his  compulsion.  And  therefore  all  deeds  executed,  and  acts 
done,  by  her,  during  her  coverture,  are  void ;  except  it  be  a  fine,  or  the  like 
matter  of  record,  in  which  case  she  must  be  solely  and  secretly  examined,  to 
learn  if  her  act  be  voluntary.  (/)  She  cannot  by  will  devise  lands  to  her  hus- 
band, unless  under  special  circumstances ;  for  at  the  time  of  making  it  she  is 
supposed  to  be  under  his  coercion,  (g)  And  in  some  felonies,  and  other  inferior 
crimes,  committed  by  her,  through  constraint  of  her  husband,  the  law  excuses 
her:  {h)  but  this  extends  not  to  treason  or  murder. 

The  husband  also,  by  the  old  law,  might  give  his  wife  moderate  correction,  {i) 
For,  as  he  is  to  answer  for  her  misbehaviour,  the  law  thought  it  reasonable  to 
intrust  him  with  this  power  of  restraining  her,  by  domestic  chastisement,  in  the 
same  moderation  that  a  man  is  allowed  to  correct  his  apprentices  or  children  * 
for  whom  the  master  or  parent  is  also  liable  in  some  cases  to  answer.  But  this 
power  of  correction  was  confined  within  reasonable  bounds,  (j)  and  the  husband 
was  prohibited  from  using  any  violence  to  his  wife,  aliter  quam  ad  viruniy  ex 
causa  regiminis  et  castigationis  uxoris  sucb,  licite  et  ratxonabiliter  pertineL 
The  civil  law  gave  the  husband  the  *same,  or  a  larger,  authority  over  his  r  „» -.  g  n 
wife:  allowing  him,  for  some  misdemeanors, /o^em^  etfustibus  acrifer  ^  ^ 
verberare  uxorum;  for  others,  only  modicam  castigaUonem  adhibere,  {k)  But 
with  us,  in  the  politer  reign  of  Charles  the  Second,  this  power  of  correction 
began  to  be  doubted ;  (Z)  and  a  wife  may  now  have  security  of  the  peace  against 
her  husband  ;{m)  or,  in  return,  a  husband  against  his  wife,  (n)  Yet  the  lower  rank 
of  people,  who  were  always  fond  of  the  old  common  law,  still  claim  and  exert 
their  ancient  privilege:  and  the  courts  of  law  will  still  permit  a  husband  to 
restrain  a  wife  of  her  liberty,  in  case  of  any  gross  misbehaviour,  (o) 

These  are  the  chief  legal  effects  of  marriage  during  the  coverture ;  upon  which 
we  may  observe,  that  even  the  disabilities  which  the  wife  lies  under  are  for  the 
most  part  intended  for  her  protection  and  benefit:  so  great  a  favourite  is  the 
female  sex  of  the  laws  of  England.  (35) 


8Keb.483. 


r/J  I  Itt.  J  BOB.  670.  rffj  Co.  Lltt.  112.  fh)  1  Hatrk.  P.  C.  %  (i)  JHd. : 

(J J  Moor.  S74,  Ck)  Nov.  117.  c.  14,  and  Van  I.K?onwen  in  loc  (I)  1  Sid.  113. 

(mj  2  Lor.  128.  (n)  Stra.  1207.  (o)  Stra.  478,  875. 

erty.  They  are  not,  however,  binding  upon  her  p^ersonally,  but  are  enforced  in  equity  against  the 
property,  which  she  either  charges  expressly  or  is  presumed  to  intend  to  charge  when  making 
them.  Story  Eq.  Juris.  $  1400;  Vanderheyden  v.  Mallory,  1  2?^.  Y.  462;  Gardner  v,  Gardner,  7 
Paige,  112.  Her  contracts  for  the  sale  of  such  separate  estate  are  also  enforceable  against  her 
in  equity,  but  cannot  be  sued  upon  at  law,  except  in  states  where  the  statute  has  made  her  liable 
to  such  actions. 

(35)  [Nothing,  T  apprehend,  would  more  wraciliate  the  good  will  of  the  student  in  favor  of  the 
laws  of  England,  than  the  persuasion  that  they  had  shown  a  partiality^  to  the  female  sex.  But  I 
am  not  so  much  in  love  with  my  subject  as  to  be  inclined  to  leave  it  in  possession  of  a  glory 
which  it  may  not  justly  deserve.  In  addition  to  what  has  been  observed  m  this  chapter,  by  the 
learned  commentator,  I  shall  here  state  some  of  the  principal  differences  in  the  English  law, 
respecting  the  two  sexes ;  and  I  shall  leave  it  to  the  reader  to  determine  on  which  side  is  the 
balance,  and  how  far  this  compliment  is  supported  by  truth. 

Husband  and  wife,  in  the  language  of  the  law,  are  styled  haron  and/e»i«;  the  word  baron, 
or  lord,  attributes  to  the  husband  not  a  very  courteous  superiority.  But  we  might  be  inclined 
to  think  this  merely  an  unmeaning  technical  phrase,  if  we  did  not  recollect,  that  if  the  barou 
kills  his  feme,  it  is  the  same  as  if  he  had  killed  a  stranger,  or  any  other  person ;  but  if  the 
feme  kills  her  baron,  it  is  regarded  by  the  laws  as  a  much  more  atrocious  crime ;  as  she  not 
only  breaks  through  the  restraints  of  humanity  and  conjugal  affection,  but  throws  off  all  sub- 
jection to  the  authority  of  her  husband.  And  therefore  the  law  denominates  her  crime  a  species 
of  treason,  and  condemns  her  to  the  same  punishment  as  if  she  had  killed  the  king.  And  for 
every  species  of  treason,  (though  in  petit  treason  the  punishment  of  men  was  only  to  be  drawn 
and  hanged,)  till  the  30  Creo.  Ill,  c.  4«,  the  sentence  of  women  was  to  be  drawn  and  burnt  alive. 
Book  4,  204. 

By  tJie  common  law  all  women  were  denied  the  benefit  of  clergy ;  and  till  the  3  and  4 
W.  and  M.  c.  9,  they  received  sentence  of  ^eath,  and  might  have  been  executed  for  the  first 
offense  in  simple  laroency,  bigamy,  manslaughter,  Ac.,  nowever  learned  they  were,  merely 
because  their  sex  precluded  t£e  possibility  of  their  taking  holy  orders;  though  a  man,  who 
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446  Of  Parent  and  Child.  [BookL 

CHAPTER  XVI. 
OF  PARENT  AND  CHILD. 

The  next,  and  the  most  universal  relation  in  nature,  is  immediately  derived 
from  the  preceding,  being  that  between  parent  and  child. 

Children  are  of  two  sorts;  legitimate,  and  spurious  or  bastards,  each  of  which 
we  shall  consider  in  their  order;  and,  first,  of  legitimate  children. 

I.  A  legitimate  child  is  he  that  is  born  in  lawful  wedlock,  (1)  or  within  a  com- 
petent time  afterwards.  '^ Pater  est  quem  mipticB  demonstratity^  is  the  rule  of 
the  civil  law;  {a)  and  this  holds  with  the  civilians,  whether  the  nuptials  happen 

(a)  Ff,  2.  4.  5. 

conid  read,  was  for  the  same  crime  subject  only  to  burning  in  the  hand  and  a  few  months  impris 
onment    Book  4,  369. 

These  are  the  principal  distinctions  in  criminal  matters ;  now  let  us  see  how  the  account  stmids 
with  regard  to  civil  rights. 

Intestate  personal  propertyisequally  divided  between  males  and  females;  bat  a  son,  though 
younger  than  all  his  sisters,  is  heir  to  the  whole  of  real  property. 

A  woman's  personal  property,  by  marriage,  becomes  absolutely  her  husband's,  which  at  his 
death  he  may  leave  entirely  awav  from  her ;  but  if  he  dies  without  will,  she  is  entitled  to  one- 
third  of  his  personal  property,  ii'  be  has  children ;  if  not,  to  one-half.  In  the  province  of  York,  to 
four-nintiis  or  three-iourths, 

By  the  iharrii^B^e,  the  husband  is  absolutely  master  of  the  profits  of  the  wife's  lands  during  the 
coverture ;  and  u  he  has  had  a  living  child,  "and  survives  the  wife,  he  retains  the  wh(jle  of  those 
lands,  if  they  are  estates  of  inheritance,  during  his  life ;  but  the  wife  is  entitled  only  to  dower,  or 
one- third,  if  she  survives,  out  of  the  husband's  estates  of  inheritance ;  but  this  she  has,  whether 
she  has  had  a  child  or  not 

But  a  husband  can  be  tenant  by  the  curtesy  of  the  trust  estates  of  the  wife,  though  the  wife 
cannot  be  endowed  of  the  trust  estates  of  the  husband.    3  P.  Wms.  229. 

With  regard  to  the  property  of  women,  there  is  taxation  without  representation  ;  for  they  pay 
taxes  without  having  the  liberty  of  voting  for  representatives ;  and  indeed  there  seems  at  present 
no  substantial  reason  why  single  women  should  be  denied  this  privilege.  Though  the  chastity  of 
women  is  protected  from  violence,  yet  a  parent  can  have  no  reparation,  by  our  law,  from  the 
seducer  of  nis  daughter's  virtue,  but  by  stating  that  she  is  his  servant,  and  that  by  the  consequences 
of  the  seduction  he  is  deprived  of  the  benefit  of  her  labor ;  or  where  the  seducer,  at  the  same  time, 
is  a  trespasser  upon  the  close  or  premises  of  the  parent.  But  when  by  such  forced  circumstances  the 
law  can  take  cognizance  of  the  offense,  juries  disregard  the  pretended  injury,  and  give  damages 
commensurate  to  the  wounded  feelings  of  a  parent. 

Female  virtue,  by  the  temporal  law,  is  perfectly  exposed  to  the  slanders  of  malignity  and 
falsehood;  for  any  one  may  proclaim  in  conversation,  that  the  purest  maid,  or  the  chastest 
matron,  is  the  most  meretficicms  and  incontinent  of  women,  with  impunity,  or  free  from  the 
animadversions  of  the  temporal  courts.  Thus  female  honor,  which  is  dearer  to  the  sex 
than  their  lives,  is  left  by  the  common  law  to  be  the  sport  of  an  abandoned  calumniator.  Book 
3,  125. 

From  this  impartial  statement  of  the  account,  I  fear  there  is  little  reason  to  pay  a  compliment 
to  our  laws  for  their  respect  and  favor  to  the  female  sex. 

As  to  the  interest  which  the  husband  has  in  the  chatties  real  and  choses  in  action  of  his  wife,  if 
he  survive  her,  and  what  interest  his  representatives  have  if  she  survive  him,  I  should  recommend 
to  the  student's  perusal  Mr.  Butler's  note  of  Co.  Litt.  351,  a.  n.  1.    Chribtiak.] 

The  statute  law  of  the  several  states  of  the  American  union  has  ver^  much  changed  for 
the  better  the  common  law  rules  which  Prof.  Christian  here  arraigns  with  so  much  justice. 
Some  of  these  changes  we  have  already  alluded  to.  The  general  purpose  is  to  protect  the 
married  woman  in  the  emjovment  and  power  to  dispose  of  all  the  property,  real  or  personal, 
which  she  may  have  at  the  time  of  the  marrifure,  or  acquire  afterwards ;  to  preclude  the  hus- 
band from  disposing  of  the  property,  exempt  from  execution,  without  her  consent,  and  to  give 
to  her  a  larger  share  of  his  estate  than  she  had  at  the  common  law  in  the  event  of  her  sur- 
viving him.  The  diversity  in  these  statutes  is  very  great,  and  in  some  states  they  give  the 
wife  more  complete  power  to  dispose  of  her  estate  independently  than  the  husband  is  allowed  to 
possess. 

(1)  [In  the  great  case  of  the  Antenatus :  Doe  v.  Yardill,  5  B.  and  C.  43;  6  Bing.  N.  C.  385; 
6  Bligh.  N.  S.  479 ;  2  CL  and  Fin.  582 ;  Moylan's  report  of  the  case ;  it  was  decided  that  even 
where  a  bastard,  by  the  subsequent  marriage  of  his  parents,  becomes  legitimate  according  to  the 
laws  of  the  country  in  which  he  was  born,  he  is  nevertheless  still  a  bastard,  so  far  as  regards  tlie 
inheritance  of  lands  in  England.  See,  however,  Story's  Conflict  of  Laws,  p.  117-143,  and  7 
CI.  and  Fin.  8ir,  842.] 
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before  or  after  the  birth  of  the  child.  With  us  in  England  the  rule  is  narrowed, 
for  the  nuptials  must  be  precedent  to  the  birth ;  of  which  more  will  be  said 
when  we  come  to  consider  the  case  of  bastardy.  At  present,  let  us  inquire  into, 
1.  The  legal  duties  of  parents  to  their  legitimate  children.  2.  Their  power 
over  them.    3.  The  duties  of  such  children  to  their  parents, 

1.  And,  first,  the  duties  of  parents  to  legitimate  children :  which  principally  con- 
sist fii  three  particulars ;  their  maintenance,  their  protection,  and  their  education. 

♦The  dutjr  of  parents  to  provide  for  the  maintenance  of  their  chil-  r  ^^^ry  -i 
dren,  is  a  principle  of  natural  law ;  an  obligation,  says  Puffendorf,  {b)  *-  ^ 
laid  on  them  not  only  by  nature  herself,  but  by  their  own  proper  act,  in  bring- 
ing them  into  the  world"^:  for  they  would  be  in  the  highest  manner  injurious  to 
their  issue,  if  they  only  gave  their  children  life  that  they  might  afterwards  see 
them  perish.  By  begettmg  them,  therefore,  thev  have  entered  into  a  voluntary 
obligation  to  endeavour,  as  far  as  in  them  lies,  that  the  life  which  thev  have  be- 
stowed shall  be  supported  and  preserved.  And  thus  the  children  will  have  the 
perfect  right  of  receiving  maintenance  from  their  parents.  And  the  president 
Montesqueiu  (c)  has  a  very  just  observation  upon  this  head :  that  the  establish- 
ment of  marriage  in  all  civilized  states  is  built  on  this  natural  obligation  of 
the  father  to  provide  for  his  children ;  for  that  ascertains  and  makes  known  the 
person  who  is  bound  to  fulfil  this  obligation :  whereas,  in  promiscuous  and  illicit 
conjunctions,  the  father  is  unknown ;  and  the  mother  finds  a  thousand  obstacles 
in  her  way,  shame,  remorse,  the  constraint  of  her  sex,  and  the  rigour  of  laws, 
that  stifie  her  inclinations  to  perform  this  duty;  and,  besides,  she  generally 
wants  ability. 

The  municipal  laws  of  all  well-regulated  states  have  taken  care  to  enforce 
this  duty :  though  Providence  has  done  it  more  effectually  than  any  laws,  by 
implanting  in  the  breast  of  every  parent  that  natural  ropy^,  or  insuperable  degree 
of  affection,  which  not  even  the  deformity  of  person  or  mind,  not  even  the  wick- 
edness, ingratitude,  and  rebellion  of  children,  can  totally  suppress  or  extinguish. 

The  civil  law  {d)  obliges  the  parent  to  provide  maintenance  for  his  child; 
and,  if  he  refuses,  '^ judex  de  ea  re  cognoscetP  Nay,  it  carries  this  matter  so  far, 
that  it  will  not  suffer  a  parent  at  his  death  totally  to  disinherit  his  child  with- 
out expressly  giving  *his  reason  for  so  doing ;  and  there  are  fourteen  r  i^Ajko  -i 
such  reasons  reckoned  up,  (e)  which  may  justify  such  disinherison.    If  *■  ^ 

the  parent  alleged  no  reason,  or  a  bad,  or  a  false  one,  the  child  might  set  the 
will  aside,  taiiquam  testamentum  inofficiosum,  a  testament  contrary  to  the  nat- 
ural duty  of  the  parent.  And  it  i^  remarkable  under  what  colour  the  children 
were  to  move  for  relief  in  such  a  case :  by  suggesting  that  the  parent  had  lost 
the  use  of  his  reason  when  he  made  the  inofficious  testament.  And  this,  as 
Puffendorf  observes,  (/)  was  not  to  bring  into  dispute  the  testator's  power  of 
disinheriting  his  own  offspring,  but  to  examine  the  motives  upon  which  he  did 
it ;  and  if  tiiey  were  found  defective  in  reason,  then  to  set  them  aside.  But 
perhaps  this  is  going  rather  too  far :  every  man  has,  or  ought  to  have,  bv  the 
laws  of  society,  a  power  over  his  own  property ;  and,  as  Grotius  very  well  dis- 
tinguishes, {g)  natural  right  obliges  to  give  a, necessary  mskinten&iLce  to  children; 
but  what  is  more  than  that  they  have  no  other  right  to,  than  as  it  is  given  them  by 
the  favour  of  their  parents,  or  th-e  positive  constitutions  of  the  municipal  law 

Let  us  next  see  what  provision  our  own  laws  have  made  for  this  natural  duty 
It  is  a  principle  of  law,  (h)  that  there  is  an  obligation  on  every  man  to  provide 
for  those  descended  from  his  loins;  and  the  manner  in  which  this  obligation  shall 
be  performed  is  thus  pointed  out.  (i)  (2)     The  father  and  mother,  grandfather 

ib)  L.  of  N.  I.  4,  c.  11.         (c)  Sp.  L.  b.  23,  c.  3.  {d)  Vf.  25,  S.  5.  («)  Nov.  IIB. 

(/)  X.  4,  0. 11,  J  7.  \gM>t  J.  B.  #  P.  I.  %  c.  7,  n.  3.  ih)  R:iyin.  500.  (i)  Stat.  48  Elix.  c.  2. 

(2)  The  obligation  of  the  father  to  support  his  children  is  not  dependent  imon  the  children 
having  no  estate  of  their  own.  Dupont  v.  Johnson,  1  Bailey  Ch.  274;  Matter  of  Burke,  4  Sandf. 
Ch.  617  ;  Hillsborough  v.  Deering,  4  2^.  H.  86.  Thompkins  tJ.Thompkms'  Executors,  3  Green,  ^. 
J.  303 ;  but  the  courts  of  equity  may  make  provision  for  applying  such  estate  to  their  support. 
Ibid. 
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and  grandmother,  of  poor,  impotent  persons,  shall  maintain  them  at  their  own 
charges,  if  of  sufficient  ability,  according  as  the  quarter  session  shall  direct: 
and  (k)  if  a  parent  runs  away,  and  leaves  his  children,  the  churchwardens  and 
overseers  of  the  parish  shall  seize  his  rents,  goods,  and  chattels,  and  dispose 
of  them  toward  their  relief.  Bj  the  interpretations  which  the  courte  of  law 
have  made  upon  these  statutes,  if  a  mother  or  grandmother  marries  again,  and 
was  before  such  second  maiTiage  of  sufficient  ability  to  keep  the  child,»the 
■  *449 1  ^^sband  shall  be  charged  *to  maintain  it :  {l)  for,  this  being  a  debt  of 
J  hers  when  single,  shall  like  others  extend  to  charge  the  husband.  (3) 
But  at  her  death,  the  relation  being  dissolved,  the  husband  is  under  no  farther 
obligation. 

No  person  is  bound  to  provide  a  maintenance  for  his  issue,  unless  where  the 
children  are  impotent  and  unable  to  work,  either  through  infancy,  disease,  or 
accident,  and  then  is  only  obliged  to  find  them  with  necessaries,  the  penalty  on 
refusal  being  no  more  than  20s.  a  month.  (4)  For  the  policy  of  our  laws, 
which  are  ever  watchful  te  promote  industry,  did  not  mean  to  compel  a  father 
to  maintain  his  idle  and  lazy  children  in  ease  and  indolence :  but  thought  it  unjust 
to  oblige  the  parent  agamst  his  will,  to  provide  them  with  superfluities,  and 
other  indulgences  of  fortune ;  imagining  they  might  trust  to  the  impulse  of 
nature,  if  the  children  were  deservmg  of  such  favours.  Yet,  as  nothing  is  so 
apt  to  stifle  the  calls  of  nature  as  religious  bigotry,  it  is  enacted,  {m)  that  if 
any  popish  parent  shall  refuse  to  allow  his  protestaut  child  a  fitting  mainte- 
nance, with  a  view  to  compel  him  to  change  his  religion,  the  lord  chancellor  shall 
by  order  of  court  constrain  him  to  do  what  is  just  and  reasonable.  But  this 
did  not  extend  to  persons  of  another  religion,  of  no  less  bitterness  and  bigotry 
than  the  popish :  and  therefore  in  the  very  next  year  we  find  an  instance  of  a 
Jew  of  immense  riches,  whose  only  daughter,  having  embi^aced  Christianity, 
he  turned  her  out  of  doors ;  and,  on  her  application  for  relief,  it  was  held  she 
was  entitled  to  none,  (n)  (5)  But  this  gave  occasion  (o)  to  another  statute,  (p) 
which  ordains,  that  if -Jewish  parents  refuse  to  allow  their  protestaut  children 
a  fitting  maintenance  suitable  to  the  fortune  of  the  parent,  the  lord  chancellor 
on  complaint  may  make  such  order  therein  as  he  shall  see  proper.  (6) 

{k)  Stat.  5  Geo.  I.  o.  8.  [D  Strles,  2S3.    2  Bnls'r.  34C.  rmj  Stat.  11  and  12  W.III,  c.  L 

(n)  Lord  ELaym.  099.  (oj  Com.  Joiirn.  18  Feb.  12  Mai-.  1701.  (pj  1  Ajin.  st.  I.  c.  30. 


It  has  sometimes  been  said  that  if  a  parent  neglect  to  supply  his  child  with  necessaries,  any 
third  person  may  supply  them,  and  chai-go  the  parent  with  the  amount.  Vau  V'alkeuburgU  v, 
Watson,  13  Johns.  480;  Pidgin  v.  Cram,  8  N.  H.  350;  Dennis  v.  Clark,  2  Cush.  353;  Matter 
of  Kyder,  11  Paige,  185.  But  in  the  absence  of  the  parent's  authority  for  the  supply 
of  such  necessaries,  either  exprcHS  or  implied,  it  is  believed  no  action  can  be  maintained 
therefor.  See  Vamey  v.  Young,  11  Vt  258;  Gordon  v.  Potter.  17  id.  348;  Hunt  v.  Thomp- 
son, 3  Scam.  179;  Raymond  v.  Loyl,  10  Barb.  483,  where  the  cases  are  fully  collected; 
Mortitoore  v.  "Wright,  6  M.  and  W.  482 ;  Shelton  v.  Springett,  11  0.  B.  452.  The  course  in  case 
of  neglect  is  to  pursue  such  remedy  as  the  statute  gives. 

(3)  By  the  common  law  a  man  is  not  obhg^  to  maintain  the  children  of  his  wife  by  a 
former  marriage.  Williams  v.  Hutchinson,  3  if.  Y.  312 ;  Worcester  v.  Marchant,  14  Pick. 
510.  But  if  fie  receives  them  into  his  homo,  he  is  considered  as  adopting  them  as  his  children, 
and  the  law  will  not  imply  a  promise  on  his  part  to  pay  them  for  services  performed  for  him,  nor 
on  theirs  to  compensate  him  in  money  for  necessaries  supplied.  Williams  v.  Hutchins<m,  3 
N.  Y.  312;  Swartz  v,  Hazlett,  8  Cal.  118 ;  Sharp  v.  Cropsey,  11  Barb.  224;  Brush  v.  Blanchard, 
18  111.  46;  Resor  v.  Johnson,  1  Ind.  100 ;  Oxford  v.  McFarland,  3  id.  156.  Luuey  v.  Vantine.  40 
Vt501. 

The  statute  4  and  5  Wm.  TV,  c.  76,  $  57,  makes  the  husband  liable  to  maintain  the  children 
of  his  wife  bom  before  his  marriage  with  her,  whether  the  children  be  legitimate  or  illegitimate, 
ontil  they  attain  the  age  of  sixteen  years,  or  until  the  death  of  the  mother. 

(4)  The  amount  of  tne  provision  to  be  made  for  them  is  fixed  by  the  justices. 

By  statute  31  and  32  Vic.  c.  122,  the  parent  who  wilfully  neglects  to  provide  adequate 
necessaries  for  his  child,  being  in  his  custody  and  under  the  age  of  14  years,  is  punishable  criminally. 

(5)  [It  was  not  held  that  she  was  entitled  to  none  because  she  was  the  daughter  of  a  Jew,  but 
because  tlie  order  did  not  state  that  she  was  poor,  or  likoly  to  become  chargeable  to  the  parish.] 

(6)  These  statutes  are  now  repealed.    Statute  9  aad  10  Vie.  c.  59. 
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Oar  law  has  made  no  proTision  to  prevent  the  disinheriting  of  children  by 
will :  leaving  every  man's  property  in  his  *own  disposal,  upon  a  prin-  r  ^.^^  -i 
ciple  of  liberty  in  this  as  well  as  every  other  action ;  though  perhaps  it   L  ^ 

had  not  been  amiss  if  the  parent  haa  been  bound  to  leave  them  at  least  a  neces- 
sary subsistence.  Indeed,  among  persons  of  any  rank  or  fortune,  a  competence 
is  generally  provided  for  younger  children,  and  the  bulk  of  the  estate  settled 
upon  the  eldest,  by  the  marriage  articles.  Heirs  also,  and  children,  are  favourites 
of  our  courts  of  justice,  and  cannot  be  disinherited  by  any  dubious  or  ambiguous 
words;  there  beinff  required  the  utmost  certainty  of  the  testator's  intentions  to 
take  away  the  right  of  an  heir,  {q)  (7) 

From  the  duty  of  maintenance  we  may  easily  pass  to  that  oi  protection^ 
which  is  also  a  natural  duty,  but  rather  permitted  than  enjoyed  by  any  munici- 
pal laws ;  natural  in  this  respect,  working  so  strongly  as  to  need  rather  a  check 
than  a  spur.  A  parent  may  by  our  laws  maintain  and  uphold  his  children 
in  their  lawsuits,  without  being  guilty  of  the  legal  crime  of  maintaining  quar- 
rels. {r\  A  parent  may  also  justify  an  assault  and  battery  in  defense  of  the  per- 
sons or  his  children  :  («)  nay,  where  a  man's  son  was  beaten  by  another  boy,  and 
the  father  went  near  a  mile  to  find  him,  and  there  revengea  his  son's  quarrel 
by  beating  the  other  boy,  of  which  beating  he  afterwards  unfortunately  died,  it 
was  not  held  to  be  murder,  but  manslaughter  merely,  {t)  Such  indulgence  does 
the  law  shew  to  the  frailty  of  human  nature,  and  the  workings  of  parental 
aflTection.  (8) 

The  last  duty  of  parents  to  their  children  is  that  of  giving  them  an  education 
suitable  to  their  station  in  life ;  a  duty  pointed  out  by  reason,  and  of  far  the 
greatest  importance  of  any.  For,  as  Punendorf  very  well  observes,  (w)  it  is  not 
♦easy  to  imagine  or  allow,  that  a  parent  has  conferred  any  considerable  r  ^^^^  i 
benefit  upon  his  child  by  bringing  him  into  the  world ;  if  he  afterwards   *-  ^ 

entirely  neglects  his  culture  and  education,  and  suffers  him  to  grow  up  like  a 
mere  beast,  to  lead  a  life  useless  to  others,  and  shameful  to  himself.  Yet  the 
municipal  laws  of  most  countries  seem  to  be  defective  in  this  point,  by  not  con- 
straining the  parent  to  bestow  a  proper  education  upon  his  children.  Perhaps 
they  thought  it  punishment  enough  to  leave  the  parent,  who  neglects  the 
instruction  of  his  family,  to  labour  under  those  griefs  and  inconveniences  which 
his  family,  so  uninstructed,  will  be  sure  to  bring  upon  him.  Our  laws,  though 
their  defects  in  this  particular  cannot  be  denied,  have  in  one  instance  made  a 
wise  provision  for  breeding  up  the  rising  generation:  since  the  poor  and 
laborious  part  of  the  community,  when  past  the  age  of  nurture,  are  taken  out  of 
the  hands  of  their  parents,  by  the  statutes  foj  apprenticing  poor  children ;  {w) 
and  are  placed  out  by  the  public  in  such  a  manner,  as  may  render  their  abilities, 
in  their  several  stations,  of  the  greatest  advantage  to  the  commonwealth.  The 
rich,  indeed,  are  left  at  their  own  option,  whether  they  will  breed  up  their  chil- 
dren to  be  ornaments  or  disgraces  to  their  family.(9)    Yet  in  one  case,  that  of 

(g)  1  Lev.  130.  (r)  2  Inat.  561.  («)  1  Hawk.  P.  C.  131.        (#)  Cro.  Jao.  »e.     1  Hawk.  P.  C.  88. 

(u)  L.  of  N.  b.  6,  o.  S,  » 12.  (w)  See  page  426. 

(7)  See  Pitch  v,  Weber,  6  Hare,  145 ;  Mangham  «.  Mason,  1  T.  and  B.  410. 

(8)  [This  case  should  not  be  read  without  the  comment  of  Mr.  Justice  Foster  on  it;  he  says 
the  case  as  reported  by  Lord  Coke  always  appeared  to  him  very  extraordinary.  The  two 
children  had  been  fighting,  the  prisoner's  son  is  worsted,  and  returns  home  bloody;  the 
father  takes  a  staff,  runs  tiree-quarters  of  a  mile  and  beats  the  other  boy,  who  dies  of  the 
beating.  If,  says  he,  upon  provocation  such  as  this,  the  father  after  running  three-quarters 
of  a  mile  had  dispatched  the  child  with  an  hedge  stake,  or  any  other  deadly  weapon,  or  by 
repeated  blows  wifii  his  cudgel,  it  must  in  my  opinion  have  been  murder,  since  any  of  these 
circumstances  would  have  been  a  plain  indication  of  malice.  He  then  adverts  to  Coke's 
report  of  the  case,  and  to  the  remarks  made  on  it  by  Lord  Raymond  in  R.  v.  Oneby,  2  Lord 
Ravm.  1498,  from  which  he  infers  that  the  accident  happened  by  a  single  stroke  Avith  a  sinaU 
cudgel  not  likely  to  destroy,  and  that  death  did  not  immediately  ensue.  So  that  the  ground 
of  the  decision  was  the  absence  of  any  fact  showing  malice,  rather  than  indulgence  shown  to 
parental  passion.    Foster,  294.] 

(9)  If  the  child  has  a  property  independent  of  the  father,  and  the  father  fails  to  provide 
suitable  maintenance  and  educaLiun,  the  court  of  chancery  may  iuteri'ere  and  cause  them  to  be 
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religion,  they  are  under  peculiar  restrictions ;  for  (x)  it  is  proyided,  that  if  any 
person  sends  any  child  under  his  government  beyond  the  seas,  either  to  prevent 
its  good  education  in  England,  or  in  order  to  enter  into  or  reside  in  any  popish 
college,  or  to  be  instructSl,  persuaded,  or  strengthened  in  the  popish  religion ; 
in  such  case,  besides  the  disabilities  incurred  by  the  child  so  sent,  the  parent  or 
person  sending,  shall  forfeit  100/.,  which  (y)  shall  go  to  the  sole  use  and  benefit 
of  him  that  shgftl  discover  the  offence.  And  (z)  if  any  parent,  or  other,  shall 
send  or  convey  any  person  beyond  sea,  to  enter  into,  or  be  resident  in,  or 
trained  up  in,  any  priory,  abbey,  nunnery,  popish  university,  college,  or  school, 
or  house  of  Jesuits,  or  priests,  or  in  any  private  popish  familjr,  in  order  to  be 
r  *452 1  ^^structed,  persuaded,  or  confirmed  in  the  *popish  religion,  or  shall  con- 
•■  ■*    tribute  any  thing  towards  their  maintenance  when  abroad  by  any  pretext 

whatever,  the  person  both  sending  and  sent  shall  be  disabled  to  sue  in  law  or 
equity,  or  to  be  executor  or  administrator  to  any  person,  or  to  enjoy  any  legacy 
or  deed  of  gift,  or  to  bear  any  office  in  the  realm,  and  shall  forfeit  all  his  goods 
and  chattels  and  likewise  all  his  real  estate  for  life.  (10) 

2.  The  power  of  parents  over  their  children  is  derived  from  the  former  consid- 
eration, their  duty :  this  authority  being  given  them,  partly  to  enable  the  parent 
more  effectually  to  perform  his  duty,  and  partly  as  a  recompense  for  his  care 
and  trouble  in  the  faithful  discharge  of  it  And  upon  this  score  the  municipal 
laws  of  some  nations  have  given  a  much  larger  authority  to  the  parents  than 
others.  The  ancient  Roman  laws  gave  the  father  a  power  of  life  and  death  over 
his  children ;  upon  this  principle,  that  he  who  gave  had  also  the  power  of  taking 
away.(a)  But  the  rigour  of  these  laws  was  softened  by  subsequent  constitu- 
tions; so  that  {b)  we  find  a  father  banished  by  the  Emperor  Hadrian  for  killing 
his  son,  though  he  had  committed  a  very  heinous  crime,  upon  this  maxim,  that 
^^patria  potestas  in  pietate  debet,  non  in  atrocitate,  consistereJ'  But  still  they 
maintained  to  the  last  a  very  large  and  absolute  authority ;  for  a  son  could 
not  acquire  any  property  of  his  own  during  the  life  of  his  father ;  but  all  his 
acquisitions  belonged  to  the  father,  or  at  least  the  profits  of  them,  for  his  life.(<;) 

The  power  of  a  parent  by  our  English  laws  is  much  more  moderate ;  but  still 
sufficient  to  keep  the  child  in  order  and  obedience.(ll)  He  majr  lawfully  correct 
his  child,  being  under  a^e,  in  a  reasonable  manner  ;(rf)  for  this  is  for  the  benefit 
of  his  education.(12)  The  consent  or  concurrence  of  the  parent  to  the  mamage 
of  his  child  under  age,  was  also  directed  by  our  ancient  law  to  be  obtained :  but 
now  it  is  absolutely  necessary^  for  without  it  the  contract  is  void.^e)  And 
this  also,  is  another  means,  which  the  law  has  put  into  the  parent's  nands,  in 
r  »^KQ  -|  *order  the  better  to  discharge  his  duty ;  first,  of  protecting  his  children 
*-  J   from  the  snares  of  artful  and  designing  persons ;  and,  next,  of  settling 

them  properly  in  life,  by  preventing  the  ill  consequences  of  too  early  and  pre- 
cipitate marriages.  A  father  has  no  other  power  over  his  son's  estate  than  as 
his  trustee  or  guardian ;  for  though  he  may  receive  the  profits  during  the  child's 

(X)  Slat.  1  Ja.  I,  o.  4.  and  8  Ja.  I.  c.  6.  (y)  Stat.  11  and  12  W.  in,  o.  4. 

{z)  Slat.  8  Car.  I.  c.  2.  fa)  Ff.  28,  2.  11.     Cod,  8,  47.  10.  (h)  Ff,  48,  9,  5. 

(c)  Inst.  2,  9, 1.  CdJ  1  Hawk.  P.  C.  130.  fej  Stat.  20  Geo.  U,  c.  83. 

provided  at  the  expense  of  the  child's  estate,  through  the  intervention  of  a  gaardian.  See  Clark 
V.  Clark,  8  Paige,  153;  Thompkins  v,  Thompkins'  Ex'r,  3  Green,  N,  J.  303:  Story  Eq.  Jnris. 
H  VMl,  1353  to  1357. 

(10)  Since  the  statutes  10  Geo.  IV,  c.  7,  arid  2  and  3  Will.  IT,  o.  115,  these  restrictionB  no 
longer  exist. 

(11)  [At  law  the  father  has  against  third  persons  the  right  to  the  custody  and  possession  of  his 
infant  son,  and  the  court  of  king's  bench  cannot  directly  control  it.  5  Ea.st,  221 ;  10  Ves.  J.  58, 
59.  And,  at  common  law,  it  was  an  offence  to  take  a  child  from  his  father's  possession.  Andrews, 
312.  And  child-stealing  is  an  offence  now  punishable  by  statute.  A  court  of  equity  controls 
this  power  of  the  parent  when  he  conducts  himself  improperly,  as  being  in  oonstant  habits  of 
drunkenness  or  blasphemy,  or  attempting  to  mislead  him  in  matters  of  religion,  or  to  t^e  him 
improperly  out  of  the  kingdom ;  and  the  father  may  be  compelled  to  frive  security  in  these  cases. 
10  Ves.  J.  58,  61.] 

(12)  The  parent  may  be  said  to  exercise  a  judicial  authority  in  determining  what  punishment  is 
proper  for  nis  ohild,  but  he  is  liable  crimmally  in  a  clear  case  of  excess.  Johnson  i;.  State.  2 
Humph.  283. 
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minority,  yet  he  must  acconnt  for  them  when  he  comes  of  age.  He  may  indeed 
have  the  benefit  of  his  children's  labour  while  they  live  with  him,  and  are  main- 
tained by  him  ;  but  this  is  no  more  than  he  is  entitled  to  from  his  apprentices 
or  servants.  (13)  The  legal  power  of  a  father,  for  a  mother,  as  such,  is  entitled 
to  no  power,  but  only  to  reverence  and  respect ; '(14)  the  power  of  a  father,  I  say, 
over  the  persons  of  his  children  ceases  at  the  age  of  twenty-one:  for  they  are 
then  enfranchised  by  arriving  at  years  of  discretion,  or  that  point  which  the 
law  has  established,  as  some  must  necessarily  be  established,  wnen  the  empire 
of  the  father,  or  other  guardian,  rives  place  to  the  empire  of  reason.  Yet,  till 
that  age  arrives,  this  empire  of  the  father  continues  even  after  his  death  ;  for 
he  may  by  his  will  appoint  a  guardian  to  his  children.  He  may  also  delegate 
part  of  his  parental  authority,  during  his  life,  to  the  tutor  or  schoolmaster  of  his 
child ;  who  is  then  in  loco  parentis,  and  has  such  a  portion  of  the  power  of  the 
parent  committed  to  his  charge,  viz. :  that  of  restraint  and  correction,  as  may  be 
necessary  to  answer  the  purposes  for  which  he  is  employed.  (16.) 

3.  The  duties  of  children  to  their  parents  arise  from  a  principle  of  natural 
justice  and  retribution.  For  to  those  who  gave  us  existence  we  naturally  owe 
subjection  and  obedience  during  our  minority,  and  honour  and  reverence  ever 
after:  they  who  protected  the  weakness  of  our  infancy  are  entitled  to  our  pro- 
tection in  th^  infirmity  of  their  age ;  they  who  by  sustenance  and  education 
have  enabled  their  offspring  to  prosper,  ought  in  return  to  be  supported  by  that 
offspring,  in  case  they  stand  in  need  of  assistance.  Upon  this  principle  proceed 
all  the  duties  of  children  to  their  parents  which  ar^  enjoined  by  positive  laws. 
And  the  Athenian  laws  (/)  carried  *this  principle  into  practice  with  a  r  4^4  ka  1 
scrupulous  kind  of  nicety :  obliging  all  children  to  provide  for  their  father   *-  -^ 

when  fallen  into  poverty ;  with  an  exception  to  spurious  children,  to  those  whose 
chastity  had  been  prostituted  by  consent  of  the  father,  and  to  those  whom  he 
had  not  put  in  any  wav  of  gaining  a  livelihood.  The  legislature,  says  Baron 
Montesquieu,  (a)  considered,  that  in  the  first  case  the  father,  being  uncertain, 
had  rendered  the  natural  obligation  precarious ;  that  in  the  second  case  he  had 
sullied  the  life  he  had  given,  and  done  his  children  the  greatest  of  injuries,  in 
depriving  them  of  their  reputation  ;  and  that  in  the  third  case,  he  had  rendered 
their  life  so  far  as  in  him  lay,  an  insupportable  burthen,  by  furnishing  them 
with  no  means  of  subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  to  the  first  only  of  these 
particulars,  the  case  of  spurious  issue.  In  the  other  cases  the  law  does  not  hold 
the  tie  of  nature  to  be  dissolved  by  any  misbehaviour  of  the  parent;  and.  there- 
fore a  child  is  equallv  justifiable  in  defending  the  person  or  maintaining  the 
cause  or  suit,  of  a  bad  parent,  as  a  good  one ;  and  is  equally  compellable,  (X)  if 
of  sufficient  ability,  to  maintain  and  provide  for  a  wicked  and  unnatural  pro- 

C/J  Potters  Antiq.  b.  4.  c.  lA.  fgj  Sp.  L.  b.  26,  o.  5.  fhj  Stat.  48,  EIIz.  o.  9. 

(13)  Bnt  if  the  parent  emancipate  his  child  before  the  age  of  miyority,  either  by  express  words, 
or  by  tuming  him  away  from  his  home,  or  anv  equivalent  conduct,  the  child  may  hire  himHelf  out, 
and  recover  for  his  own  use  a  compensation  for  his  services.  See  Stiles  v,  Granville,  6  Cush.  458; 
HcOoy  V.  Huffman,  8  Cow.  84 ;  Burlingame  v.  Burlingame,  7  id.  92 ;  CJonover  v.  Cooper,  3  Barb. 
115 ;  Annstroug  v,  McDonald,  10  id.  300 :  Huntoon  v.  Hazleton,  20  N.  H.  388.  Kush  v.  Tough t, 
55  Penn.  St,  457. 

(14)  That  is,  during  the  life  of  the  father;  for  after  his  death,  the  parental  power  of  control 
passes  to  her.  Rex  v.  Greenhill,  4  A.  and  E.  624.  And  where  the  father  and  mother  are  livlug 
apart  from  each  other,  the  proper  court  having  authority  in  the  premises  may  adjudge  the 
custody  of  the  children  to  either  of  them,  in  view  of  what  appears  most  for  the  interest  of 
the  children  themselves.  On  this  subject,  see  Barry's  Case,  8  Paige,  47 ;  25  Wend.  64 ;  3  Hill, 
399. 

(15)  In  deciding  upon  the  proper  punishment  of  a  scholar  the  teacher  acts  judicially,  and 
is  not  to  be  made  hable,  either  cinlly  or  criminally,  unless  he  has  acted  with  express  malice, 
or  been  guilty  of  such  excess  in  punishment  that  malice  must  be  implied.  State  t'.  Pender- 
grass,  2  Dev.  and  Bat.  365 ;  Cooper  v.  McJunkin,  4  Ind.  290 ;  Commonwealth  v.  Randall,  4 
Gray,  38.  It  may  be  proper  to  observe,  however,  that  pubh'c  sentiment  does  not  now  tolerate 
sueh  corpond  punishment  of  pupils  in  schools  as  was  formerly  thought  permissible  and  even 

303 

Digitized  by  VjOOQIC 


454  Of  Parent  and  Child.  [Book  I. 

genitor  as  for  one  who  has  shewn  the  greatest   tenderness   and  parental 
piety  (16) 

11.  We  are  next  to  consider  the  case  of  illegitimate  children,  or  bastards :  with 
regard  to  whom  let  us  inquire,  1.  Who  are  bastards.  2.  The  legal  duties  of  the 
parents  towards  a  bastard  child.*  3.  The  rights  and  incapacities  attending  such 
bastard  children. 

1.  Who  are  bastards.  A  bastard,  by  our  English  laws,  is  one  that  is  not  only 
begotten,  but  bom,  out  of  lawful  matrimony.  The  civil  and  canon  laws  do  not 
allow  a  child  to  remain  a  bastard,  if  the  parents  afterwards  intermarry:  {%)  and 
herein  they  differ  most  materially  from  our  law ;  which,  though  not  so  strict 
r  *455 1  ^^  require  that  the  child  shall  be  begotten,  *yet  makes  it  an  indis- 
•■  ■*  pensable  condition  to  make  it  legitimate,  that  it  shall  be  born,  after  lawful 
wedlock.  (17)  And  the  reason  of  our  English  law  is  mrelj  much  superior  to 
that  of  the  Koman,  if  we  consider  the  principal  end  and  design  of  establishing 
the  contract  of  marriage,  taken  in  a  civil  light,  abstractedly  from  any  religious 
view,  which  has  nothing  to  do  with  the  legitimacy  or  illegitimacy  of  the  chil- 
dren. The  niain  end  and  design  of  marriage,  therefore,  being  to  ascertain  and 
fix  upon  some  certain  person,  U>  whom  the  care,  the  protection,  the  maintenance, 
and  the  education  of  the  children  should  belong:  this  end  is,  undoubtedly,  bet- 
ter answered  by  legitimating  all  issue  born  after  wedlock,  thtin  by  legitimating 
all  issue  of  the  same  parties,  even  born  before  wedlock,  so  as  wedlock  afterwards 
ensues :  1.  Because  of  the  very  great  uncertainty  there  will  generally  be,  in  the 
proof  that  the  issue  was  reaily  begotten  by  the  same  man  ;  whereas,  by  confin- 
ing the  proof  to  the  birth,  and  not  to  the  begetting,  our  law  has  rendered  it 
perfectly  certain  what  child  is  legitimate,  and  who  is  to  take  care  of  the  child. 

2.  Because  by  the  Roman  law  a  child  may  be  continued  a  bastard,  or  made 
legitimate,  at  the  option  of  the  father  and  mother,  by  a  marriage  ex  post  facto; 
thereby  opening  a  door  to  many  frauds  and  partialities,  which  by  our  law  are 
prevented.  3.  Because  by  those  laws  a  man  may  remain  a  bastard  till  forty 
years  of  age,  and  then  become  legitimate,  by  the  subsequent  marriage  of  his 
parents ;  whereby  the  main  end  of  mamage,  the  protection  of  infants,  is  totally 
frustrated.  4.  Because  this  rule  of  the  Roman  law  admits  of  no  limitations  as 
to  the  time  or  number  of  bastards  so  to  be  legitimated ;  but  a  dozen  of  them 
may  twenty  years  after  their  birth,  by  the  subsequent  marris^e  of  their  parents, 
be  admitted  to  all  the  privileges  of  legitimate  children.  This  is  plainly  a  great 
discouragement  to  the  matrimonial  stat^ ;  to  which  one  main  inducement  is 
usually  not  only  the  desire  of  having  children,  but  also  the  desire  of  procreating 
lawful  heirs.  Whereas  our  constitutions  guard  against  this  indecency,  and  at 
the  same  time  give  sufficient  iillowance  to  the  frailties  of  human  nature.  For, 
if  a  child  be  begotten  while  the  parents  are  single,  and  they  will  endeavour  to 
r  *456 1  °^*^*^  *°  ^^^y  reparation  for  the  offence,  by  *marrying  within  a  few 
L  J  months  after,  our  law  is  so  indulgent  as  not  to  bastardize  the  child,  if  it 
be  bom,  though  not  begotten  in  lawful  wedlock ;  for  this  is  an  incident  that 
can  happen  but  once,  since  all  future  children  will  be  begotten,  as  well  as  bom, 
within  the  rules  of  honour  and  civil  society.  Upon  reasons  like  these  we  may 
suppose  the  peers  to  have  acted  at  the  paliament  of  Merton,  when  they  refused 
to  enact  that  children  bom  before  marriage  should  be  esteemed  legitimate,  (k)  (18) 

fij  Inst.  I    10,  1».     Dfcret.  I  4,  t.  \7.  c.  I. 

(k)  Rogii^mnt  omne»  ephcttpi  maf/nntes,  ut  coiueniirent  guod  nati  ante  matrimonhlm  essent  UgtHimi,  Hcui 
Hli  qui  nitti  mtnt  post  mntrinumhim.  quia  tcclesifi  tales  habftpro  legUimia.  Et  omnes  comites  et  oarones  una 
voce  responderunt.  quod  nolunt  rtges  Angliee  mutare.  qum  kucusque  usitata  sunt  et  approbate.  Stat.  20  Bon. 
HI,  0  9.    See  ttie  luiroductiou  to  the  groat  charter,  edit.  Oxon.  1769,  sub  anno  125». 

(16)  The  liability  of  a  child  to  support  a  parent  is  purely  gtatutory,  and  can  only  be  enforced 
iu  the  mode  the  statute  has  provided.  Edwards  t;.  Davis,  16  Johns.  281.  See  also  Ravmond 
V.  Lojl,  10  Barb   4«3.  ^ 

(17)  The  rule  of  the  civil  law  on  this  subject  has  been  adopted  by  statute  in  some  of  the 
TTnitcid  States :  the  child  being  legitimated'  for  all  purposes  by  the  marriage  of  the  parents  and 
the  recognition  of  the  child  by  the  father  as  his  own. 

(18)  If  the  husband  and  wife  are  separated  by  a  decree  of  a  competent  court  a  child  begotten 
during  that  period  is  presumed  illegitimate,  and  the  husband  is  not  allowed  by  his  own  evi- 
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From  what  has  been  said,  it  appears,  that  all  children  bom  before  matrimony 
are  bastards  by  our  law :  and  so  it  is  of  all  children  bom  so  Ions  after  the  death 
of  the  husband,  that,  by  the  usual  course  of  gestation,  they  comd  not  be  begot- 
ten by  him.  But,  this  being  a  matter  of  some  uncertainty,  the  law  is  not  exact 
as  to  a  few  days,  (l)  And  this  gives  occasion  to  a  proceeding  at  common 
law,  where  a  widow  is  suspected  to  feign  herself  with  child,  in  order  to  produce 
a  supposititious  heir  to  the  estate ;  an  attempt  which  the  riffour  of  the  Gothic 
constitutions  esteemed  equivalent  to  the  most  atrocious  meft,  and  therefore 
punished  with  death,  (m)  In  this  case,  with  us,  the  heir  presumptive  may  have 
a  writ  de  ventre  inspiciendo  to  examine  whether  she  be  with  child,  or  not ;  («)  (19) 
and,  if  she  be,  to  keep  her  under  proper  restraint  till  delivered;  which  is  entirely 
conformable  to  the  practice  of  the  civil  law :  (o)  but,  if  the  widow  be,  upon  due 
examination,  found  not  pregnant,  the  presumptive  heir  shall  be  admitted  to  the 
inheritance,  though  liable  to  lose  it  again,  on  the  birth  of  a  child  within  forty 
weeks  from  the  death  of  a  husband,  (p)  But,  if  a  man  dies,  and  his  widow  soon 
after  marries  again,  and  a  child  is  bom  within  such  a  time,  as  that  by  the  course 
of  nature  it  might  have  been  the  child  of  either  *hu8band ;  in  this  case  r  *^g«  -i 
he  is  said  to  be  more  than  ordinarily  legitimate ;  for  he  may,  when  he  ^  J 

arrives  to  years  of  discretion,  choose  which  of  the  fathers .  he  plea8es.(^)  -  To 
prevent  this,  among  other  inconveniences,  the  civil  law  ordained  that  no  widow 
should  marry  infra  annum  Indus,  (r)  a  rule  which  obtained  so  early  as  the 
reign  of  Augustus,  («)  if  not  of  Bomulus:  and  the  same  constitution  was  prob- 
ably handed  down  to  our  early  ancestors  from  the  Romans,  during  their  stay 
in  this  island;  for  we  find  it  established  under  the  Saxon  and  Danish  govern- 
ments, {t) 

As  bastards  may  be  bom  before  the  coverture  or  marriage  state  is  begun,  or 
after  it  is  determined,  so  also  children  bom  during  wedlock  may  in  some  circum- 
stances be  bastards.  As  if  the  husband  be  out  of  the  kingdom  of  England,  or 
as  the  law  somewhat  loosely  phrases  it,  extra  quatuor  fnaria,  for  above  nine 
months,  so  that  no  access  to  his  wife  can  be  presumed,  her  issue  during  that 

Eeriod  shall  be  bastards,  (v)  But,  generally,  during  the  coverture,  access  of  the 
usband  shall  be  presumed,  unless  the  contrary  can  be  shewn ;  (w)  which  is  such 
a  negative  as  can  only  be  proved  by  shewing  him  to  be  elsewhere :  for  the  gen- 
eral rule  is,  prcBSumitur  pro  legitimatione.  (x)  (20)  In  a  divorce,  a  mensa  et 
thoro,  if  the  wife  breeds  children,  they  are  bastards;  for  the  law  will  pre- 
sume the  husband  and  wife  conformable  to  the  sentence  of  separation,  unless 


(I J  Cro.  Jm.  541.         Cm)  Stiernhook  ds  Jure  Oothor.  I.  8,  o.  9.       fnj  Co.  Litt.  8.    Braot  1.2,  a.  9L 

(o)  Ff.  2ft,  «/.  A,  per  tot,   ^      (p)  Britton.  e.  66,  nag.  166.  (q)  Co.  Litt.  8. 

(r)  Cod.  6,  9.  2.       (»)  But  the  yoHr  was  then  ouly  ten  months,    uvid,  Faet.  I.  27. 

(t)  Sit  omnit  vidua  sine  marUo  duodoctm  meneeM.    LL.  Ethelr.  A.  D.  lOOB.    LL.  Canut.  e,  71. 

(vj  Uo.  Litfc.  244.  (wj  Salk.  liS,    8  P.  W.  2.6.    Stra.  »2B.  fxj  5  Sep.  08. 


dence  to  establish  the  fact  of  access.  Patchett  v.  Holgate,  15  Jnr.  306.  Neither  on  the  other 
hand,  is  the  wife  to  be  aUowed  to  testify  to  non-aooeas,  and  thns  bastardise  the  issue  when 
they  are  not  thus  separated.  Parker  «.  Way,  15  N.  H.  45 ;  Commonwealth  v.  Shepherd,  6  Binn. 
288 ;  Peciple  «.  Ontario,  15  Barb.  286. 

(19)  [The  writ  is  ijnmtcd  not  only  to  an  heir  at  law,  but  to  a  devisee  for  life,  or  in  tail,  or  in 
fee ;  and  whether  his  interest  is  immediate  or  contingent.  See  4  Bro.  90.  For  the  prooeed- 
.injrs  under  this  writ,  see  2  P.  Wms.  591.  And  in  Moseley's  Report  of  Aisoough's  case,  the 
same  in  2  P.  Wma.  591,  a  case  of  personal  estate  is  cited.  The  writs  direct,  that,  in  the 
presence  of  the  knights  and  women,  the  female  traetari  per  urberem  et  ventrem ;  the  pre- 
sumed necessity  of  the  case  dispensing  at  once  with  common  decency  and  with  respeotftil  defer- 
ence to  sex.  ] 

(20)  [It  used  to  be  held  that  when  the  husband  was  living  within  the  kingdom,  access  was 
presumed,  unless  strict  proof  was  adduced  that  the  husband  and  wife  were  all  the  time  living 
at  a  distance  from  each  other ;  but  now,  the  legitimacy  or  illegitimacy  of  the  child  of  a  married 
woman,  living  in  a  notorious  state  of  adultery,  under  aU  the  oupcumstanoes  is  a  question  for  a 
jury  to  determine.    4  T.  R.  356,  and  251.] 

See  also  what  is  said  bv  Lord  Ellenborough  in  8  East,  193 ;  Heard  «.  Heard,  1  Sim.  and  Sta. 
150;  Gross  «.  Gross,  3  Paige,  139;  Gommonwealth  <?.  Shepherd,  6  Binn.  280;  Bury  v.  Philpot, 
2  M.  and  K.  349. 
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access  be  proved;  but  in  a  voluntary  separation  bv  agreement,  the  law  will  sup- 
pose access,  unless  the  negative  be  shewn,  (a)  oo  also,  if  there  is  an  apparent 
impossibility  of  procreation  on  the  part  of  tne  husband,  as  if  he  be  only  eight 
years  old,  or  the  like,  there  the  issue  of  the  wife  shall  be  bastards,  (b)  Likewise, 
m  case  of  divorce  in  the  spiritual  court,  a  vinculo  matrimonii,  all  the  issue 
bom  during  the  coverture  are  bastards ;  (c)  because  such  divorce  is  always  upon 
r  4c^gg  1  *some  cause,  that  rendered  the  marriage  unlawful  and  null  from  the 
*  ^   beginning. 

2.  Let  us  next  see  the  duty  of  parents  to  their  bastard  children,  by  our  law ; 
which  is  principally  that  of  maintenance.  For,  though  bastards  are  not  looked 
upon  as  children  to  any  civil  purposes,  yet  the  ties  of  nature,  of  which  mainte- 
nance is  one,  are  not  so  easily  dissolved :  and  they  hold  indeed  as  to  many  other 
intentions ;  as,  particularly,  that  a  man  shall  not  marry  his  bastard  sister  or 
daughter,  (d)  The  civil  law,  therefore,  when  it  denied  maintenance  to  bastards 
begotten  under  certain  atrocious  circumstances,  (c)  was  neither  consonant  to 
nature  nor  reason,  however  profligate  and  wicked  the  pai*ents  might  justly  be 
esteemed. 

The  method  in  which  the  English  law  provides  maintenance  for  them  is  as 
follows.  (/ )  (21)  When  a  women  is  delivered,  or  declares  herself  with  child,  of  a 
bastard,  and  will  by  oath  before  a  justice  of  peace  charge  any  person  as  having 
got  her  with  child,  the  justice  shall  cause  such  person  to  be  apprehended,  and 
commit  him  till  he  gives  security,  either  to  maintain  the  child,  or  appear  at  the 
next  quarter  sessions  to  dispute  and  try  the  fact.  But  if  the  woman  dies,  or  is 
married  before  delivery,  or  miscarries,  or  proves  not  to  have  been  with  child, 
the  person  shall  be  discharged ;  otherwise  the  sessions,  or  two  justices  out  of 
sessions,  upon  original  application  to  them,  may  take  order  for  the  keeping  of 
the  bastard,  by  charging  the  mother  or  the  reputed  father  with  the  payment 
of  money  or  other  sustentation  for  that  purpose.  And  if  such  putative  father, 
or  lewd  mother,  run  away  from  the  parish,  the  overseers,  by  direction  of  two 
justices,  may  seize  their  rents,  goods  and  chattels,  in  order  to  bring  up  the  said 
bastard  child.  Yet  such  is  the  humanity  of  our  laws,  that  no  woman  can  be 
compulsively  questioned  concerning  the  father  of  her  child  till  one  month  after 
her  delivery;  which  indulgence  is,  however,  very  frequently  a  hardship  upon 
parishes,  by  giving  the  parents  opportunity  to  escape.  (22) 
r  ♦4591  *3.  I  proceed  next  to  the  rights  and  incapacities  which  appertain  to  a 
L  J    bastard.    The  rights  are  very  few,  being  only  such  as  he  can  acquire  ;  for 

he  can  inherit  nothing,  being  looked  upon  as  the  son  of  nobody ;  and  sometimes 
called ^/m5  nulUus,  sometimes^Ztw^  populL  Ig)  (23)  Yet  he  may  gain  a  surname 
by  reputation,  Qi)  though  he  has  none  by  inheritance.  (24)  All  other  children 
have  their  primary  settlement  in  their  father's  parish ;  but  a  bastard  in  the 

(a)  Salk.  128.  (6)  Co.  Lilt  3U.  (c)  Jlfid.  835. 

<<f)  Lord  Ra3nn.  68.    Comb.  856.  («)  Nov.  88,  c.  15. 

(/)  Stat.  18  Eliz.  0.  8.    7  Jac.  I.  o.  4.    8  Car.  I,  o.  4.    13  and  14  Oar.  n,  o.  IS.    7  Geo.  n,  o.  31. 

{g)  Fori,  de  L.  L.  e,  40.  (A)  Co.  Litt.  3. 

(21)  The  law  upon  this  subject  was  very  materiaUy  altered  by  the  4  and  5  "Win.  IV,  o.  76, 
bnt  the  principle  tnat  the  parents  shall  support  a  bastard  child,  and  imdemnify  the  parish  against 
such  support,  is  the  foundation  of  the  new  statute  as  it  was  of  the  former  ones.  The  statutes 
now  regulating  this,  subject  are  7  and  8  Vie.  c.  101,  and  8  and  9  Yic.  c.  10. 

(22)  [In  the  technical  treatises  on  the  poor  laws  will  be  found  the  cases  occurring  as  to  thd 
rignt  of  custody,  whether  it  be  in  the  father  or  in  the  mother  of  the  bastard.  And  the  right  of 
the  mother  to  such  custody  seems  recognised  and  established.  5  East,  221 ;  see  also  1  B.  and 
P.  N.  R.  148;  7  East,  579.] 

(23)  In  some  of  the  United  States  it  is  provided  by  statute  that  a  bastard  child  shall  inherit 
Irom  the  mother,  and  the  mother  from  him. 

The  crime  of  incest  does  not  at  common  law  depend  upon  the  legitimacy  of  the  parties  to  the 
sexual  intercourse,  or  of  either  of  them.    People  v.  JennesH,  5  Mich.  305. 

(24)  [A  bastard  having  gotten  a  name  bv  reputation,  may  purchase  bjr  his  reputed  or  known 
name  to  him  ahd  his  heirs :  Co.  Litt.  3  b ;  but  this  can  only  be  to  the  heirs  ot  his  own  Inidy. 

A  conveyance  to  a  man  who  is  a  bastard,  and  his  heirs,  though  his  estate  is  in  its  descent 
confined  to  the  issue  of  his  body,  yet  gives  him  a  fee  simple,  and  confers  an  unlimited  power 
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parish  where  bom,  for  he  hath  no  father.  {%)  However,  in  case  of  fraud,  as  if  a 
woman  be  sent  either  by  order  of  justices,  or  comes  to  beg  as  a  vagrant,  to  a 
parish  where  she  does  not  belong,  and  drops  her  bastard  there,  the  bastard 
shall,  in  the  first  case,  be  settled  m  the  parish  from  whence  she  was  illegally 
removed ;  (j)  or,  in  the  latter  case,  in  the  mother's  own  parish,  if  the  mother  be 
apprehended  for  her  vagrancy,  (k)  Bastards  also  bom  in  any  licensed  hospital 
for  pregnant  women,  are  settled  in  the  parishes  to  which  the  mothers  belonff.  (l) 
The  incapacitjr  of  a  bastard  consists  principallv  in  this,  that  he  cannot  be  heir 
to  any  one,  neither  can  he  have  heirs,  but  of  his  own  body ;  for  beinff  nuUius 
fUtis,  he  is  therefore  of  kin  to  nobody,  and  has  no  ancestor  from  whom  any 
inheritable  blood  can  be  derived.  A  bastard  was  also,  in  strictness,  incapable 
of  holy  orders ;  and,  though  that  were  dispensed  with,  yet  he  was  utterly  dis- 
qualified from  holding  any  dignity  in  the  church :  (m)  but  this  doctrine  seems 
now  obsolete;  and,  in  all  other  respects,  there  is  no  distinction  between  a  bastard 
and  another  man.  And  really  any  other  distinction,  but  that  of  not  inheriting, 
which  civil  policy  renders  necessary,  would  with  regard  to  theinnocentoflfspring 
of  his  parents' crimes,  be  odious,  unjust,  and  cruel  to  the  last  degree:  and  yet 
the  civil  law,  so  boasted  of  for  its  equitable  decisions,  made  basterds,  in  some 
cases,  incapable  even  of  a  ^ift  from  their  parents,  (n)  A  bastard  may,  lastly,  be 
made  legitimate,  and  capable  of  inheriting,  by  the  transcendent  power  of  an  act 
of  parliam3nt,  and  not  otherwise :  (o)  as  was  done  in  the  case  of  John  of  Gant's 
bastard  children,  by  a  statute  of  Bichard  the  Second.  (25) 


CHAPTER  XVIL 

OF  GUARDIAN  AND  WARD. 

The  only  general  private  relation,  now  remaining  to  be  discussed,  is  that  of 
guardian  and  ward:  (1^  which  bears  a  very  near  resemblance  to  the  last,  and  is 
plainly  derived  out  or  it ;  the  guardian  being  only  a  temporary  parent,  that  is, 
for  so  long  time  as  the  ward  is  an  infant,  or  under  age.  In  examining  this 
species  of  relationship,  I  shall  first  consider  the  different  kinds  of  guardians, 

(0  Salk.  427.  (Jl  J^^-  ^^  Ck)  Stat.  17  G«o.  n,  o.  6.  (2)  Stat.  13  Geo.  HI,  o.  8S. 

(M)  Forteao.  o.  40.    6  Bep.  68.  (n)  Cod,  6,  67.  6.  (o)  i  Inst.  86. 

of  alienation ;  and  any  person  deriving  title  fh)m  him  or  his  heirs,  may  transmit  the  estate  in 
perpetnal  succession. 

The  role  as  to  a  bastard's  taking  bj  his  name  of  reputation,  must  be  understood  as  giving  a 
capacity  to  take  by  that  name  merely  as  a  description,  not  as  a  child  by  a  claim  of  kindred : 
therefore  a  bastard  cannot  claim' a  share  under  a  devise  to  children  generally,  though  the  will 
was  strong  in  his  favor  by  implication.  5  Yes.  530,  and  see  1  Yes.  and  B.  4.34,  469 ;  6  Yes.  43 ; 
1  Maddoz,  430. 

A  limitation  cannot  be  to  a  bastard  en  ventre  sa  mere,  for  bastards  cannot  take  till  they  ffain  a 
name  by  reputation.  1  Inst.  3b;  6  Go.  68 ;  1  P.  Wms.  529 ;  17  Yes.  528 ;  1  Mer.  151 ;  18  Yes. 
288  r  H.  CTutty's  Law  of  Descents,  29,  30. 

If  a  bastard*  die  seized  of  a  real  estate  of  inheritence,  without  having  devised  it,  and  with- 
out issue,  the  estate  will  escheat  to  the  Icing,  or  other  immediate  lord  of  the  foe.  3  Bulstr.  195 ; 
I  Ld.  Raym.  1152;  1  Prest.  Est.  468,  469;  post,  book  2,  249;  2  Cruise's  Dig.  374.  But,  as 
there  might  in  many  cases  be  much  apparent  hardship  in  the  strict  enforcement  of  this  branch 
of  the  royal  prerogative,  it  is  usual  in  such  cases  to  transfer  the  power  of  exercising  it  to 
some  one  of  the  family,  reserving  to  the  crown  a  small  proportion,  as  a  tenth  of  the  value  of 
both  the  real  and  the  personal  estate.  1  Wood.  397,  308.  And  so  likewise  in  the  case  of  per- 
sonal estate,  where  a  bastard  dies  intestate  and  without  issue,  the  king  is  entitled  and  the 
ordinary  of  course  grants  administration  to  the  patentee  or  grantee  of  the  crown.  Salk.  37;  3 
P.  Wms  33. 

(25)  [The  father  of  an  infant  legitimate  child  is  entitled  to  the  custody  of  it;  but  the  mother 
of  an  illegitimate  child  in  preference  to  the  putative  father.  5  East,  221 ;  1  Bos.  and  P.  K.  B. 
148;  7  Bast,  579.] 

(1)  For  the  details  of  the  law  on  this  subject,  see  the  several  works  on  equity  jurisdiction 
and  practice,  and  particularly  Reeve  on  the  Domestic  BelationSi  and  Shouler  on  the  same  subject. 

307 


Digitized  by 


Googk 


460  Of  Guardian  and  Ward,  [Book  L 

how  they  are  appointed,  and  their  power  and  duty :  next,  the  different  ages  of 
persons,  as  defined  by  the  law ;  and  lastly,  the  privileges  and  disabilities  of  an 
infant,  or  one  under  age  and  subject  to  guardianship, 

1.  The  guardian  with  us  performs  the  office  both  of  the  tutor  and  curator  of 
the  Roman  laws ;  the  former  of  which  had  the  charge  of  the  maintenance  and 
education  of  the  minor,  the  latter  the  care  of  his  fortune ;  or,  according  to  the 
language  of  the  court  of  chancery,  the  tutor  was  the  committee  of  the  person, 
the  curator  the  committee  of  the  estate.  But  this  office  was  frequently  united 
in  the  civil  law ;  (a)  as  it  is  always  in  our  law  with  regard  to  minors,  though  as 
to  lunatics  and  idiots  it  is  commonly  kept  distinct 

r  u,  .gj  1  *0f  the  several  species  of  guardians,  the  first  are  guardians  by  nature; 
L  J   viz. :  the  father,  and,  in  some  cases,  the  mother  of  the  child.    For  if  an 

estate  be  left  to  an  infant,  the  father  is  bv  common  law  the  guardian,  and  must 
account  to  his  child  for  the  profits,  (b)  (2)  And,  with  regard  to  daughters,  it 
seems  by  construction  of  the  statute  4  and  5  Ph.  and  Mar.  c.  8,  that  the  father 
might  by  deed  or  will  assign  a  guardian  to  any  woman-child  under  the  age  of 
sixteen;  and  if  none  te  so  assigned,  the  mother  shall  in  this  case  be 
guardian,  (c)  (3)  There  are  ^so  guardians /or  nurture;  {d)  which  are  of  course, 
the  father  or  mother,  till  the  infant  attains  the  age  fourteen  years :  (e)  and  in 
default  of  father  or  mother,  the  ordinary  usually  assigns  some  discreet  peison  to 
take  care  of  the  infant's  personal  estate,  and  to  provide  for  his  maintenance  and 
education.  (/)  (4)  Next  are  guardians  in  socage,  f5)  (an appellation  which  will 
be  fully  explained  in  the  second  book  of  these  Commentaries,)  who  are  also 
called  ffuaraians  by  the  common  law.  These  take  place  only  when  the  minor  is 
entitled  to  some  estate  in  lands,  and  then  by  the  common  law  the  guardianship 
devolves  upon  his  next  of  kin  to  whom  the  inheritance  cannot  possibly  descend ; 
as,  where  the  estate  descended  from  his  father,  in  this  case  his  uncle  by  the 
mother's  side  cannot  possibly  inherit  this  estate   and  therefore  shall  be  the 

fuardian.  (g)    For  the  law  judges  it  improper  to  trust  the  pereon  of  an  infant  in 
is  hands,  who  may  by  possibility  become  heir  to  him ;  that  there  may  be  no 
temptation,  nor  even  suspicion  of  temptation,  for  him  to  abuse  his  trust,  {h)    The 

(aj  Ff.  2«,  4,  1.  (b)  Co.  Lltt.  83.  fcj  3  Rop  39.  CdJ  Co.  TJtt.  88. 

r«;  Moor.  7:».    S Rep.  38.  (/)2  Jones,  90.    «  liev.  163.  Cff)UU.il'£i. 

(hj  Xunquam  eustodia  alici^jus  de  jure  alicui  remanet.  de  quo  Juibeatur  suspicio,  quod  possii  vd  vettt 
aliquod  jus  in  ^sa  haredUate  Clamare.    Glaiiv.  I.  7,  o.  11. 

(2)  But  a  guardian  by  nature  oannot  lease  the  lands  of  the  ward.  May  v,  Galder,  2  liass. 
55 :  Combs  v.  Jackson,  2  Wend.  153 ;  Kendall  v.  Miller,  9  Oal.  .'>92.  2^or  can  an  executor 
discharge  himself  by  making  payment  to  such  guardian.  Grenot  v.  Tallmadge,  1  Johns.  Ch.  3 ; 
Miles  V.  Boyden,  3  Pick.  213 ;  Williams  v.  Storrs,  6  Johns.  Ch.  353.  The  mother  becomes 
guardian  by  nature  on  the  death  of  the  father.  Freto  v.  Brown,  4  Mass.  675. 

(3)  [An  appointment  of  a  testamentary  guardian  by  a  mother  is  ab8t)Iutely  void.  Vaughan, 
18u;  3  Atk.  519.  A  father's  appointment  by  deed  of  a  guardian  may  be  revoked  by  will. 
Finch,  323;  1  Vem.  442.  Any  form  of  words  indicative  of  the  intent  suffices.  Swimb.  p.  3, 
c.  12 ;  2  Fonbl.  on  Eq.  5th  ed.  246,  247.  A  guanlian  appointed  by  the  father  cannot  delegate  or 
continue  the  authority  to  another.    Vaughan,  179;  2  Atk.  15.] 

The  grandfather  has  no  power  to  appoint  a  testamentary  guardian.  Hoyt  v.  Hilton,  2  Edw. 
Ch.202;  Pullerton  v.  Jackson,  5  Johns.  Ch.  278. 

(4)  [It  might  be  questionable  whether  the  onlinary  would  be  permitted  to  interfere  farther  than 
to  appoint  oa  litem.  3  Atkin.s.  &M;  Burr.  1436.  For,  where  n  legitimate  child,  even  at  the 
breast,  is  withheld  irom  the  custody  of  the  father,  habeas  corpus  may  be  bnmght.  The  King  v. 
De  Manneviile,  5  East,  221.    See,  also,  1  Bl.  li.  386:  and  4  J.  B.  Moore,  366. 

But,  of  an  illegitimate  child,  the  mother  appears  to  be  the  natural  guardian.  4  Taunt  498, 
ex  parte  E^ee,  1  N.  K.  148.  And  habeas  corpus  lies  at  her  instance.  See  The  King  v.  Hopldns, 
7  East,  579 ;  5  id.  224,  n ;  also  5  T.  R.  278.] 

See  to  the  same  point,  Somerset  v.  Dighton,  12  Mass.  383.  Guardians  for  nurture  wore  for 
those  children  who  were  not  heirs ;  and  as  all  legitimate  children  are  heirs  equally  in  America, 
this  species  of  guardianship  is  here  obsolete.    2  Kent,  221. 

(5)  [A  widow  is  guardian  in  socage  to  her  daughters  until  they  are  fourteen  years  old,  as 
well  of  freehold  as  of  copyhold.  10  Bast,  491 :  2  M.  and  S.  504  She  has  a  right  as  such  to 
elect  whether  she  will  let  the  estate,  or  occupy  it  for  their  benefit.  Such  a  guardian  bvs  not 
a  mere  office  or  authority,  but  an  interest  in  the  ward's  estate ;  she  may  maintain  trespass 
and  ejectment ;  avow  damage  feasant,  make  admittance  to  copyhold,  and  lease  in  her  own 
name.    Ibid  ] 
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Roman  laws  proceed  on  a  quite  contrary  principle,  committing  the  care  of  the 
minor  to  him  who  is  the  next  to  succeed  to  the  inheritance,  presuming  that  the 
next  heir  would  take  the  best  care  of  an  estate,  to  which  he  has  a  prospect  of 
succeeiding :  and  this  they  boast  to  be  "  sumina  providentia."  {i)  But  in  the 
mean  time  they  seem  to  have  forgotten,  how  much  it  is  the  *guardian's  r  ^^^go  1 
interest  to  remove  the  incumbrance  of  his  pupil's  life  from  that  estate   *-  * 

for  which  he  is  supposed  to  have  so  great  a  regard,  (k)  And  this  affords  For- 
^escue,  (l)  and  Sir  Edward  Coke,  (m)  an  ample  opportunity  for  triumph ;  they 
aflftrming,  that  to  commit  the  custody  of  an  infant  to  him  that  is  next  in  suc- 
ctssion  is  "  quasi  agnum  cammittere  lupo,  ad  devorandum,^'  (^n)  These  guardians 
in  socage,  like  those  for  nurture,  continue  only  till  the  minor  is  fourfeen  years 
of  age ;  for  then,  in  both  cases,  he  is  presumed  to  have  discretion,  so  far  as  to 
choose  his  own  guardian.  This  he  may  do,  unless  one  be  appointed  by  the 
father,  by  virtue  of  the  statute  12  Car.  II,  c.  24,  which,  consiaering  the  imbe- 
cility of  judgment  in  children  of  the  age  of  fourteen,  and  the  abolition  of 
guardianship  in  chivalry  (which  lasted  till  the  age  of  twenty-one,  and  of  which 
we  shall  speak  hereafter),  enacts  that  any  father,  under  age  or  of  full  age,  may 
by  deed  or  will  dispose  of  the  custody  of  his  child,  either  born  or  unborn,  to  any 
person,  except  a  popish  recusant,  either  in  possession  or  reversion,  till  such  child 
attains  the  age  of  one  and  twenty  years.  (6)  These  are  called  guardians  by 
statute,  or  testamentary  guardians.  There  are  also  special  guardians  by  custom 
of  London,  and  other  places ;  (o)  but  they  are  particular  exceptions,  and  do  not 
fell  under  the  general  law.  (7) 

«<  FT.  «6.  4,  1. 

ik)  The  Roman  satyrlBt  was  tally  aware  of  this  danger,  when  he  puts  this  prirate  prayer  into  the  month 
of  a  seliish  guardian : 

pupiUum  o  uHnam,  quern  proxUnut  harea 

Impeilo,  expungam.    Fen.  1, 12. 

(I)  C.  44.  (m)  1  Inst.  8S. 

(n)  See  etat.  Hibem.  14  Hen.  HI.  This  policy  of  our  English  law  is  warranted  by  the  wise  institntlons  of 
Solon,  who  provided  that  no  one  shonid  be  another^e  guardian,  who  was  to  enjoy  the  estate  after  his  death. 
(Potter's  Antiq.  b.  1,  c.  26.)  And  Charondag.  another  of  the  Grecian  legislators,  directed  that  the  inheri- 
tance should  go  to  the  ftither's  relations,  but  the  edncation  of  the  child  to  the  mother's ;  that  the  guardian- 
ship and  right  of  succession  might  always  be  kept  distinct    (Petit.  Leg.  AU.  I.  6,  t.  7.) 

(a)  Co.  Utt.  88. 

(6)  [By  this  statate  the  father  may  dispose  of  the  gaardianship  of  any  child  unmarried  nnder 
the  age  of  twenty-one,  bj  deed  or  will,  executed  in  the  presence  of  two  or  more  witnesses,  tiU 
such  child  attains  tJie  age  of  twenty-one.  or  for  any  less  time.  And  the  guardian  so  appointed 
has  the  tuition  of  the  ward,  and  the  management  of  his  estate  and  property. 

No  material  form  of  words  is  necessary^  to  create  the  appointment.  Swinb.  p.  3,  c.  12;  see  2 
Fonbl.  on  Eq.  5th  ed.  246, 247,  notes.  But  the  power  of  the  guardian  exists  only  during  the  time 
for  which  he  is  expressly  appointed.    Taugh.  1B4. 

Though  under  this  act  a  testamentarjr  guardian  has  the  custody  of  the  infant's  real  estate,  a 
lease  granted  by  him  of  such  real  estate  is  absolutely  void.    2  Wils.  129, 135. 

The  marriage  of  the  infant  before  he  becomes  twenty-one  years  of  age  does  not  determine  the 
guardianship.    3  Atk.  625.] 

Since  the  statute  31  Geo.  Ill,  o.  32,  a  Roman  Catholic  priest  is  not  precluded  from  being  a  tes- 
tamentaiy  euardian. 

(7)  [The Idngis  also  an  universal  guardian  of  infants,  who  delegates  it  to  the  lord  chancellor. 
See  2  Fonbl.  on  Ea.  5th  ed.  225. 

By  virtue  of  this  power  the  chancellor  may  appoint  guardians  to  such  infants  as  are  with- 
out them.  Bac.  Ab.  Guardians,  c. ;  2  Fonbl.  5th  ed.  $S5.  And  in  a  case  where  the  infant,  of 
the  age  of  seventeen  had  appointed  a  guardian  by  deed,  it  was  decided  that  the  chancellor 
had  still  a  power  to  appoint  a  guardian :  4  Mad.  462 ;  and  guardians  at  common  law  may  be 
removed  or  compellea  to  give  security,  if  there  appear  any  danger  of  their  abusing  the  per- 
son or  estate  of  the  ward:  3  Gha.  Ca.  237;  Style,  456;  Hard.  96:  1  Sid.  424;  3  Salk.  177; 
but  it  has  been  considered  that  a  statute  guardian  cannot  be  wholly  removed.  3  Salk.  178 ;  1 
P.  W.  698 ;  2  id.  112;  2  Fonbl.  232.  And  guardians  are  appointed  by  him  where  such  appoint- 
ment is  necessary  to  protect  the  infant's  general  interest,  or  to  sustain  a  suit,  or  to  consent  to  the 
mfant's  marriage :  1  Mad.  213 ;  but  he  never  appoints  a  guardian  to  a  woman  att«r  marriage. 
1  Ves.  157. 

The  Infant  himself  may  also  appoint  a  guardian,  and  this  right  arises  only  when  from  a 
defect  in  the  law  (or  rather  in  the  execution  of  it),  the  infant  finds  himself  wholly  Tmprovided 
with  a  guardian.  This  may  happen  either  before  fourteen,  when  the  infant  has  no  such  pn)p- 
erty  as  attracts  a  guardianship  by  tenure,  and  the  father  is  dead  without  having  executed  his 
power  of  appointment,  and  there  is  no  mother ;  or  after  fourteen,  when  the  custody  of  the 
guardian  in  socage  tenninates,  and  there  is  no  appointment  by  the  father  under  the  12  Gar.  IL 
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The  power  and  reciprocal  dnty  of  a  guardian  and  ward  are  the  same,  pro  tern- 
pore,  as  that  of  a  father  and  child ;  and  therefore  I  shall  not  repeat  them,  (8)  but 
shall  only  add,  that  the  guardian,  when  the  ward  comes  of  age,  is  bound  to  give 


[♦463] 


*him  an  account  of  .all  that  he  has  transacted  on  his  behalf,  and  must 
answer  for  all  losses  by  his  wilful  default  or  negligence.  (9)    In  order 


Lord  Coke  only  takes  notice  of  sncb  election  where  the  infant  is  nnder  fourteen ;  and  as  to 
this,  omits  to  state  ho'^  or  before  whom  it  should  be  made.  See  1  Inst.  87,  b.  Nor  does  this 
defect  seem  supplied  by  any  prior  or  contemporary  writer.  As  to  a  guardian  under  fourteen, 
it  appears  from  the  ending  of  guardianship  in  socage  at  that  age,  as  if  the  common  law 
deemed  a  guardian  afterwards  unnecessary.  However,  since  the  12  Car.  II.  c.  24,  it  has  been 
usual,  in  defect  of  an  appointment  under  the  statute,  to  allow  the  infant  to  elect  one  for  himself; 
and  this  practice  appears  to  have  prevailed  even  in  some  degree  before  the  restoration ;  such 
election  is  said  to  be  frequently  made  before  a  judge  on  the  circuit :  1  Yes.  375 ;  but  this  form 
does  not  seem  essential. 

The  late  Lord  Baltimore,  when  he  was  turned  of  eighteen,  having  no  testamentary  guardian, 
and  being  under  the  necessity  of  having  one  for  special  purposes,  relative  to  his  pniprietarv 
government  of  Maryland,  named  a  guaitlian  by  deed,  a  m<)de  adoptied  by  the  advice  of  counsel. 
It  seems,  in  fact,  as  if  there  was  no  prescribed  form  of  an  infant's  electing  a  guardian  after 
fourteen,  any  more  than  there  is  before ;  and  therefore  election  by  parol,  though  unsolemn,  might 
be  legally  sufficient.  The  deficiency  in  precedents  on  this  occasion  is  easily  accounted  for,  tnis 
kind  of  guardianship  being  of  veiy  late  origin,  unnoticed  as  it  seems  by  any  writer  before  Coke, 
except  Swiubum.  Testam.  edit.  1590,  97,  b.  And  there  being  3'et  no  cases  in  print  to  explain 
the  powers  incident  to  it,  or  whether  the  infant  m^  change  a  guardian  so  constituted  by  nim- 
self.  Coke,  though  professing  to  enumerate  the  different  sorts  of  guardianship,  omits  this'in  one 
case,  whence  perhaps  it  may  be  conjectured,  that  in  his  time  it  was  in  strictness  scarcely  recog- 
nized as  legal.  1  Inst.  88,  b,  in  notes.  For  these  observations,  see  Toml.  Law  Diet.  tit.  Guardian. 
Though  an  infant  thus  appoint  a  guardian,  yet  it  does  not  preclude  the  court  of  chancery  from 
appointing  another.    4  Mad.  462. 

Guardians  are  alsfi  appointed  ad  litem.  All  courts  of  justice  have  a  power  to  assign  a  fniardian 
to  an  infant  to  sue  or  defend  actions,  if  the  infant  comes  into  court  and  desires  it ;  or  a  judge  at 
his  chambers,  at  the  desire  of  the  infant,  may  assign  a  person  named  by  him  to  be  his  guardian. 
P.  N.  B.  27 ;  1  Inst.  88,  b.  n.  16,  135,  b.  1.] 


(8)  But  the  legal  position  of  a  guardian  differs  essentially  fVom  that  of  a  father,  in  the  con- 
trol which  the  former  has  over  the  ward's  property:  The  real  estate  he  has  power  to  lea^e 
during  the  minority  of  the  ward  :  Field  v.   Scneifl'elin,  7  Johns.   Ch.   154 ;  and  the  personal 


estate  he  may  sell  and  convert  into  money  to  invest  for  the  benefit  of  the  ward.  Ellis  v.  Essex 
Bridge,  2  Pick.  243;  Reeve  Dom.  Rel.  469.  But  he  cannot  turn  real  estate  into  personal,  or 
personal  into  real,  without  the  authority  of  the  court  of  chancery  or  other  court  having  jurisdic- 
tion in  respect  to  this  relation.  Merchant  v.  Sunderlin,  3  Ired.  5(H  ;  Stall's  lessee  v.  Macalester, 
9  Ohio,  19;  Westbrook  r.  Comstock,  Wal.  Ch.  314;  SheiTy  <?.  LausbeiTy,  3  Ind.  320;  Hassard  v. 
Rowe,  11  Barb.  25. 

(9)  [Under  the  general  protection  afforded  to  infants  by  the  court  of  chancery,  an  infant  may 
in  that  court,  by  his  proehein  amy,  call  his  guardian  to  account,  even  during  his  minority. 
2  Vem.  :M2  ;  2  P.  Wms.  119 ;  1  Ve.s.  91. 

Guardians  in  socage  are  by  the  common  law  accountable  to  the  infant,  either  when  he  comes 
to  the  age  of  fouiteen,  or  at  any  time  after,  as  ho  thinks  fit    Co.  Litt.  87. 

The  guardian  in  his  account  shall  have  allowance  of  all  reasonable  expenses :  if  he  is  nibbed  of 
the  rents  and  profits  of  the  land  without  his  default  or  negligence,  he  shall  be  discharged  there- 
of in  his  account ;  for  he  is  in  the  nature  of  a  bailiff  or  servant  to  the  infant,  and  Tmdertakes  no 
otherwise  than  for  his  diligence  and  fidelity.    Co.  Litt.  89,  a  123. 

If  a  man  intrudes  upon  an  infant,  he  shall  receive  the  profits  but  as  guardian,  and  the 
infant  may  have  an  account  against  him  as  piardian,  or  the  infant  may  treat  him  as  a  dis- 
seisor; and  if  a  person,  during  a  person's  infancy,  receives  the  profits  of  an  infant's  estate, 
and  continues  to  do  so  for  several  years  after  the  inftmt  comes  of  age  before  any  entry  is  made 
on  him,  yet  he  shall  account  for  the  profits  throughout,  and  not  during  the  infancy  only ;  and 
so  it  seems  at  law  he  should  be  charged  in  an  action  of  account,  as  tutor  alienus ;  1  Yeni 
295 ;  1  Atk.  489 ;  2  F(mbl.  5th  ed.  235,  236 ;  and  where  a  guardian,  aOer  his  ward  attains  fnli 
a^e,  continues  to  manage  the  property  at  the  request  of  the  ward,  and  before  the  accounts  of 
his  receipts  and  payments  during  the  minority  are  settled,  it  is  in  effect  a  continuance  of  the 
guardianship  as  to  the  property,  and  he  must  account  on  the  same  principle  as  if  t^ey  were 
transactions  during  the  minority.  And  under  these  circumstances  an  injunction  was  granted 
on  terms  to  restrain  the  guardian  from  pniceeding  in  an  action  to  recover  the  balance  claimed 
by  him  on  account  of  the  transactions  after  his  ward  came  of  age.    1  Simons  and  Stu.  Rej). 

A  receiver  to  the  guardian  of  an  infant,  whose  account  has  been  allowed  by  the  firuardian,  shall 
not  be  obliged  to  account  over  again  to  the  infant  when  he  comes  of  age.    Prec.  Cn.  535.] 

The  ^ardian  is  not  permitted  to  make  a  profit  out  of  the  estate  of  his  ward,  and  if  li 
fails  to  mvest  money  received  for  him,  he  shall  be  charged  interest  upon  it,  and  may  even 
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therefore  to  prevent  disagreeable  contests  with  yonn^  gentlemen,  it  has  become 
a  practice  for  many  guardians,  of  large  estates  especially,  to  indemnity  them- 
selves by  applying  to  the  court  of  chancery,  acting  under  its  direction,  and 
accounting  annually  before  the  oflScers  of  that  court  For  the  lord  chancellor 
is,  by  right  derived  from  the  crown,  the  general  and  supreme  guardian  of  all 
infants,  as  well  as  idiots  and  lunatics ;  that  is,  of  all  such  persons  as  have  not 
discretion  enough  to  manage  their  own  concerns.  (10)  In  case  therefore  any 
guardian  abuses  his  trust,  the  court  will  check  and  punish  him ;  nay  sometimes 
will  proceed  to  the  removal  of  him,  and  appoint  another  in  his  steao.  (p)  (11) 

{p)  1  Sid.    424.    1  p.  Wms.  703. 


charged  compound  interest  in  a  proper  case :  Pay  v.  Howe.  1  Pick.  528 ;  Clarkson  v.  De  Pey- 
ster,  Hopk.  Oh.  424.    If  he  become  nurchaser  on  sales  of  the  ward's  property  made  by  him, 
the  sales  are  voidable  by  the  ward.    Ginte  v.  Barron,  2  Mich.  192 ;  Beaobien  v.  Poupard,  Hai 
Ch.  206 ;  Bostwick  v,  Atkins.  3  N.  Y.  53.    Eberts  t;.  Bberts,  55  Penn.  St.  110. 

The  court  will  not  generally  settle  the  guardian's  accounts  until  some  time  after  the  ward 
comes  of  age,  that  the  ward  may  have  opportunity  to  investigate  them.  Matter  of  Van  Home, 
7  Paige,  46.  And  if  the  guardian  settles  with  the  ward  at  once,  the  accounts  may  be  onened 
afterwards,  even  though  no  &aud  be  charged.  Fish  v.  Miller,  1  Hoff.  Ch.  267 ;  Wade  v.  Lobdell, 
4  Gush.  510.  And  contracts  not  for  the  ward's  interest,  and  which  it  is  presumable  the  guardian 
must  have  obtained  from  him  in  consequence  of  the  influence  which  he  still  possessed  because 
of  the  relation,  will  be  voidable.    See  Gale  v.  Wells,  12  Barb.  92. 

(10)  In  many  of  the  states  of  the  XJnited  States,  courts,  variously  designated  probate  courts, 
orphans'  courts,  surrogate  courts,  <fec.,  have  been  vested  with  jurisdiction  to  appoint  guardians, 
and  to  exercise  a  control  over  them  similar  to  that  exercised  by  the  court  of  chancery  in 
England :  'and  sometimes  the  jurisdiction  has  been  conferred  in  terms  which  would  exclude 
any  chancery  jurisdiction.  But  where  the  terms  are  not  thus  exclusive,  the  CQurt  of  chancery 
still  retains  its  general  supervision.  Matter  of  Andrews,  1  Johns.  Ch.  99 ;  Westbrook  v.  Com- 
stock,  Wal.  Ch.  314. 

(11)  [Testamentary  guardians  are  within  the  preventive  and  controlling  jurisdiction  of  this 
court ;  and  if  there  be  reason  to  apprehend  that  such  a  guardian  meditates  an  injury  to  his  ward, 
it  wiU  interfere,  and  prevent  iL    1  P.  Wms.  704,  705;  2  Ponbl.  5th  ed.  249;  3  Bro.  P.  C.  341 ; 

1  Sid.  424. 

If  a  person  appointed  guardian  under  stiatute  12  Car.  11,  c.  24,  dies,  or  refuses  the  office,  the 
chancellor  may  appoint  one :  1  Eq.  Ca.  Ab.  260,  pi.  2 ;  1  P.  Wms.  703 ;  and  if  he  become  a 
lunatic,  he  may  be  removed.  Ex  parte  Brydes,  H.  T.  1791.  So  if  he  become  a  bankrupt. 
But,  generally  speaking,  a  guardian  appointed  by  statute  cannot  be  removed  by  this  court : 

2  Cha.  Ca.  227;  1  Yes.  158;  1  Yem.  442;  unless  the  infant  be  a  ward  of  the  court.    2  P. 
Wms.  561. 

The  court  of  .chancery  will  in  some  cases  on  petition  make  an  order  of  maintenance  of  the 
mfant :  3  Bro.  C.  C.  88 ;  12  Yes.  492 ;  but,  in  general,  payments  to  the  infant  during  his  minority 
are  discountenanced.    4  Yes.  369. 

In  a  case  where  a  father  left  a  legacy  payable  to  a  child  at  a  future  day,  though  he  was 
silent  respecting  the  interest,  the  court  allowed  maintenance :  11  Yes.  1 ;  and  so  in  a  case 
where  the  interest  was  directed,  to  accumulate.  Dick.  310 ;  1  Mad.  253.  But  an  order  of  main- 
tenance was  refused,  though  so  directed,  the  father  being  living,  and  of  sufficient  ability  to 
maintain  the  Infant.    1  Bro.  C.  C.  387. 

In  allowing  maintenance,  the  court  will  attend  to  the  circumstances  and  state  of  the  family. 
2P.  Wms.  21;  1  Yes.  160. 

In  some  cases  it  will  allow  the  principal  to  be  broken  in  upon  for  the  maintenance  of  the 
infant    1  Yem.  255 ;  2  P  Wms.  22.  ... 

The  court  may  interpose  even  against  that  authority  and  discretion  which  the  father  has 
in  general  in  the  education  and  management  of  the  child  :  1  P.  Wms.  702 ;  2  id.  177 ;  and  cases 
cit^d  in  2  FonbL  5th  ed.  232  ;  but  quare  if  such  child  must  not  be  a  ward  of  the  court.  4  Bro. 
C.  C.  101,  102. 

The  court  will  permit  a  stranger  to  come  in,  and  complain  of  the  guardian's  abuse  of  the 
infant's  estate.    2  Yes.  484. 

The  court  wiU  not  suffer  an  infant  to  be  pr^udiced  by  the  laches  of  his  trustee  or  guardian. 
2  Yem.  368;  Prec.  Ch.  151. 

Marrying  a  ward  of  the  court  of  chancery  without  the  consent  of  the  court,  is  a  contempt  for 
which  the  party  mav  be  committed,  or  indicted,  though  he  was  ignorant  of  the  wardship.  3  P. 
Wms.  116 ;  5  Yes.  15.  But  to  render  third  persons  so  liable,  it  should  appear  that  they  were 
apprised  of  the  party's  being  a  ward,    2  Atk.  157  ;  16  Yes.  259. 

A  marriage  in  fact  is  sufficient  to  ground  the  contempt,  though  the  validity  of  the  marriage  be 
questionable.    6  Yes.  572. 

To  clear  such  a  contempt  a  proper  settlement  must  be  made  on  the  ward.  1  Yes,  Jun.  154. 
But  the  making  such  settlement  does  not  necessarily  cure  the  contempt  8  Yes.  74.  It  is  not 
cleared  by  tlie  ward's  attaining  the  age  of  twenty -one.    3  Yes.  89;  4  id.  386.] 
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2.  Let  118  next  consider  the  ward  or  person  within  age,  for  whose  assistance 
and  support  these  guardians  are  constituted  by  law ;  or  who  it  is,  that  is  said  to 
be  within  age.  The  ages  of  male  and  female  are  different  for  different  purposes. 
A  male  at  twelve  years  old  may  take  the  oath  of  allegiance ;  at  fourteen  is  at 
yeai*s  of  discretion,  and  therefore  may  consent  or  disagree  to  marriage,  may 
choose  his  guardian,  and,  if  his  discretion  be  actually  proved,  may  make  his  tes- 
tament oC  his  personal  estate;  at  seventeen  may  be  an  executor;  and  at  twetity- 
one  is  at  his  own  disposal,  and  may  alien  his  lands,  goods,  and  chattels.  A 
female  also  at  seven  years  of  age  may  be  betrothed  or  given  in  marriage ;  at  nine 
is  entitled  to  dower;  at  twelve  is  at  years  of  maturitv,  and  therefore  may  con- 
sent or  disagree  to  marriage,  and,  if  proved  to  have  sufficiept  discretion, 
may  bequeath  her  personal  estate;  (12)  9,t  fourteen  is  at  years  of  legal  discretion, 
and  may  choose  a  guardian ;  at  seventeen  may  be  executrix ;  and  at  twenty -one 
may  dispose  of  herself  and  her  lands.  So  that  full  age  in  male  or  female  is 
twenty-one  years,  which  age  is  completed  on  the  day  preceding  the  anniversary 
of  a  person's  birth,  {q)  who  till  that  time  is  an  inmnt,  and  so  styled  in  law. 
r  ♦464 1  '^'^^^S  ^^^  ancient  Greeks  and  Romans  women  were  never  *of  age,  but 
^  -*  subject  to  perpetual  guardianship,  (r)  unless  when  married,  '^  nisi  con- 
venissent  in  manum  viri  .•*'  and  when  that  perpetual  tutelage  wore  away  in 
process  of  time,  we  find  that,  in  females  as  well  as  males,  full  age  was  not  till 
twenty-five  years,  {s)  Thus  by  the  constitution  of  different  kingdoms,  this 
period,  which  is  merely  arbitrary,  and^wm  positiviy  is  fixed  at  different  times. 
Scotland  agrees  with  England  in  this  point;  both  probably  copying  from  the  old 
Saxon  constitutions  on  the  continent,  which  extended  the  age  of  minority  "  ad 
annum  vigeeimum primum^  eteo  usque  juvenes  sub  tutelam  reponunt  /'  (/)  but  in 
Naples  they  are  of  mil  age  at  eighteen  ;  m  France,  with  i*egard  to  marriage,  not  till 
thirty;  and  in  Holland  at  twenty-five, 

3.  infants  have  various  privileges,  and  various  disabilities:  but  their  very  dis- 
abilities are  privileges;  in  order  to  secure  them  from  hurting  themselves  by 
their  own  improvident  acts.  An  infant  cannot  be  sued  but  under  the  protec- 
tion, and  joining  the  name,  of  his  guardian ;  for  he  is  to  defend  him  against  all 
attacks  as  well  by  law  as  otherwise :  (w)  (13)  but  he  may  sue  either  by  his  guar- 
dian, or  prochein  amy,  his  next  fnena  who  is  not  his  guardian.  (14)  This 
prochein  amy  may  be  any  person  who  will  undertake  the  infant's  cause ;  and  it 
frec^uently  happens,  that  an  infant,  by  his  prochei7i  amy,  institutes  a  suit  in  equity 
against  a  fraudulent  guardian.  In  criminal  cases,  an  infant  of  the  age  or 
fourteen  years  may  be  capitally  punished  for  any  capital  offence :  (w)  but  under 
the  age  of  seven  he  cannot  The  period  between  seven  and  fourteen  is  subject 
to  much  uncertainty :  for  the  infaiit  shall,  generally  speaking,  be  judged  prima 

iq)  Salk.  U,  OSS.    Lord  Haym.  480, 10M.    Totler  v.  SanBatn.  Dom.  Proe.  87  Feb.  1776. 
(r)  Pott.  Antlq.  b.  4,  c.  11.     Cic.pro  Muren,  IS.  («V  Jntt,  1.  S3.  1. 

it)  Siiornhook  dejure  Sueonum^  I.  S.  o.  S    ThU  it  also  the  period  when  the  king,  m  well  M  the  tiil^ect, 
arrives  at  full  aire  in  modern  Sweden.    Mod.  Uu.  Uiat.  xxxili,  S20. 
(»)  Co.  Litt  laft  (V)  1  UaL  P.  C.  85. 


(12)  The  power  to  bequeath  personalty  is  taken  from  infants  by  statute  7  Wm.  lY,  and  1 
Vic.  0.  26,  rt.  7. 

(13)  [This  is  incorrectly  expressed.  Ist.  The  infant  is  sued  in  his  own  name  alone  as  any 
other  person,  but  he  appears  to  defend  his  cause  by  guardian,  being  supposed  without  di^^cretion 
to  appoint  an  attorney  tor  that  purpose.  2d.  He  does  not  ftecessarily  appear  by  his  guardian  as 
the  text  implies,  but  W  any  person  whom  the  court  shall  appoint  guarduan  ad  litem  to  defend 
that  particular  suit.  It  is  within  the  proyince  of  evei^  court  to  appoint  a  guardian  ad  litem, 
where  a  party  iq  a  suit  is  an  infant.    See  vol.  Ill,  p.  ^,  ?4.] 

(14)  [An  infant  executor  may  sue  by  attorney.    2  Stra.  783 ;  2  Saund.  212. 

Ana  where  a  plaintiff,  an  infant,  appoars  by  attorney,  it  is  cured  after  verdict  for  him  by  the 
21  Jao.  I,  0. 13,  s.  2,  or  by  4  Ann.  c.  16,  s.  2,  after  judgment  by  confession,  nil  dicit,  nonsum 
iuformatut*,  iu  any  court  of  record,  or  after  writ  of  inquiry  executed. 

If  an  infant  sue  by  ffuardian,  or  prochein  amy,  he  cannot  afterwards  remove  his  sruardian,  oi 
disavow  the  action  of  nis  prochein  amy :  F.  N.  B.  63,  E.  7th  ed. ;  but  he  may  either  have  a 
writ  out  of  chancery  to  remove  him,  or,  which  is  the  usual  course,  may  apply  to  the  court,  who 
may  remove  him  at  their  discretioii.  Id. ;  Cro.  Car.  261.] 
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facie  innocent ;  yet  if  he  was  doli  capax,  and  conid  discern  between  good  and 
enl  at  the  time  of  the  ofience  committed,  he  may  be  convicted  and  undergo 
judgment  and  execution  of  death,  though  he  hatn  not  attained  to  years  of 
puberty  or  *discretion.  (x)  And  Sir  Mathew  Hale  ^ves  us  two  instances,  r^^  ^^^  -i 
one  of  a  girl  of  thirteen,  who  was  burned  for  killmg  her  mistress ;  an-   *-  ^ 

other  of  a  boy  still  younger,  that  had  killed  his  companion,  and  hid  himself, 
who  was  hanged ;  for  it  appeared  by  his  hiding  that  he  knew  he  had  done  wrong, 
and  could  discern  between  good  and  evil :  ana  in  such  cases  the  maxim  of  law 
is,  that  malitia  supplet  cetatem.  So  also,  in  much  more  modem  times,  a  boy  of 
ten  years  old,  who  was  guilty  of  a  heinous  murder,  was  held  a  proper  subject  for 
capital  punishment^  by  the  opinion  of  all  the  judges,  (y) 

With  regard  to  estates  and  civil  property,  an  infant  hath  many  privileges 
which  will  be  better  understood  when  we  come  to  treat  more  particularly  of 
those  matters :  but  this  may  be  said  in  general,  that  an  infant  shall  lose  nothing 
by  non-claim,  or  neglect  of  demanding  his  right ;  nor  shall  any  other  laches  or 
negligence  be  imputed  to  an  infant,  except  in  some  very  particular  cases. 

It  IS  generally  true,  that  an  infant  can  neither  alien  nis  lands,  nor  do  any 
legal  act,  nor  make  a  deed,  nor  indeed  any  manner  of  contiuct,  that  will  bind 
him.  But  still  to  all  these  rules  there  are  some  exceptions :  part  of  which  were 
just  now  mentioned  in  reckoning  up  the  different  capacities  which  they^  assume 
at  different  ages :  and  there  are  others,  a  few  of  which  it  may  not  be  improper 
to  recite,  as  a  general  specimen  of  the  whole.  And,  first,  it  is  true,  that  infants 
cannot  alien  their  estates :  but  infant  trustees,  or  mortgagees,  are  enabled  to 
convey,  under  the  direction  of  the  court  of  chancery  or  exchequer,  or  other 
courts  of  equity,  the  estates  they  hold  in  trust  or  mortgage,  to  such  person  as 
the  court  shall  appoint  (z)  Also  it  is  generally  true,  that  an  infant  can  do  no 
legal  act:  yet  an  infant,  who  has  had  an  advowson,  may  present  to  the  benefice 
when  it  becomeo  void,  (a)  For  the  law  in  this  case  dispenses  with  one  rule,  in 
order  to  maintain  others  of  far  *greater  consequence :  it  permits  an  in-  r  ^a^^  t 
fant  to  present  a  clerk,  who,  if  unfit,  may  be  rejected  by  the  bishop,   *•  ^ 

rather  than  either  suflfer  the  church  to  be  unserved  till  he  comes  of  ace,  or  per- 
mit the  infant  to  be  debarred  of  his  right  by  lapse  to  the  bishop.  An  infant 
may  also  purchase  lands,  but  his  purchase  is  incomplete:  for,  when  he  comes  to 
age,  he  may  either  agree  or  disagree  to  it,  as  he  thinks  prudent  or  proper,  with- 
out alleging  any  reason ;  and  so  may  his  heirs  after  him,  if  he  dies  without  having 


completed  his  agreement  (b)  It  is,  farther,  generally  true,  that  an  infant,  under 
twentv-one,  can  make  no  deed  but  what  is  afterwards  voidable :  yet  in  some 
cases  (c)  he  may  bind  himself  apprentice  by  deed  indented  or  indentures,  for 
seven  years ;  and  {d)  he  may  by  deed  or  will  appoint  a  guardian  to  his  children, 
if  he  has  any.  Lastly,  it  is'  generally  true,  that  an  infant  can  make  no  other 
contract  that  will  bind  him :  (15)  yet  he  may  bind  himself  to  pay  for  his  neces- 
sary meat,  drink,  apparel,  physic,  and  such  other  necessaries ;  (16)  and  likewise 

(X)  Ibid,  26.  (y)  Foster,  72.  (•)  Stat  7  Ann.  o.  19.    4  Geo.  m,  o.  16.  (a)  Co.  Litt.  172. 

(hj  Ibid,  2.  (c)  Stat.  0  )£X\3„  o.  4.    4&  £Uz.  c.  2.    Cro.  Car.  179.  (d)  Stat  12  Car.  n,  c.  24. 

(15)  [It  has  been  considered,  that  a  bill  of  exchange,  or  ne^tiable  security,  ^iven  by  an  infant 
dniing  his  minori^,  is  in  no  case  binding  on  him,  tnough  given  for  necessanea :  2  Camp.  562, 
563;  Holt,  C.  N^.  P.  78;  1  T.  R.  40;  4  Price,  300;  Chit  on  Bills,  5th  ed.  22;  and  most  clearly 
BO,  if  not  given  for  necessaries.  Carth.  160.  But  infancy  being  a  personal  privilege,  the  infant 
only  can  take  advantage  of  this.    4  Esp.  187. 

An  infant  is  not  liable  on  an  accoant  stated,  even  thongh  the  particulars  of  the  account 
were  for  necessaries.  1  T.  R.  40;  See  2  Stark.  36:  otherwise  in  equity;  1  £q.  C.  Abr. 
286.] 

(16)  [The  term  neeeesariee  is  a  relative  one ;  and  the  C[ue8tion,  as  to  what  are  necessaries,  must 
be  determined  by  the  age,  fortune,  condition,  and  rank  in  life  of  the  infant.  See  8  T.  R.  578 ;  1 
Esp.  Rep.  212 ;  Carter,  315 ;  which  must  be  real  and  not  apparent  Peake,  229 ;  Esp.  Rep.  211. 
The  question,  as  to  what  are  necessaries,  is  for  a  jury.    1  M.  and  S.  738. 

An  infant  is  liable  for  necessaries  furnished  to  his  wif^  and  family,  but  not  for  articles  furnished 
in  onler  for  the  marriage.  1  Stra.  168.  He  is  liable  for  so  much  goods  supplied  to  him  to  trade 
with,  as  were  consumed  as  necessaries  in  his  own  family.    1  Car.  Rep.  94.] 
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for  his  good  teaching  and  insfcruction  whereby  he  may  profit  himself  after- 
wards, (e)  And  thus  much  at  present,  for  the  privileges  and  disabilities  of 
infants.  (17) 


CHAPTER  XVIIL 

OF  CORPORATIONS. 

We  have  hitherto  considered  persons  in  their  natural  capacities,  and  have 
treated  of  their  rights  and  duties.  But,  as  all  personal  rights  die  with  the  per- 
son ;  and,  as  the  necessary  forms  of  investing  a  series  of  individuals,  one  after 
another,  with  the  same  identical  riglits,  would  be  very  inconvenient,  if  not  im- 
practicable ;  it  has  been  found  necessary,  when  it  is  for  the  advantage  of  the 
public  to  have  any  particular  rights  kept  on  foot  and  continued,  to  constitute 

(0  Co.  Utt.  172. 

ri7)  There  are  a  number  of  cases  in  which  it  has  been  held  that  certain  contracts  made  by 
infants  were  absolutely  void,  and  coarts  have  attempted  to  distingiiish  between  such  cases  and 
those  in  which  the  infant's  contracts  are  only  voidable  at  his  option.  If  tkxe  case  is  such  that 
the  contract  cannot  be  for  the  infant's  benefit,  it  is  said  it  is  absolutely  void ;  while  if  it  may  or 
may  not  be  for  his  benefit,  according  to  the  circumstances,  it  is  only  voidable.  Whitney  v. 
Dutch,  14  Mass.  457.  Contracts  of  suretvship  have  been  held  void  on  this  distinction.  Wheaton 
».  East,  5  Terg,  41 ;  Allen  v.  Minor,  2  Cflul,  70 ;  Maples  v.  Wightman,  4  CJonn.  376 ;  Chandler  i;. 
Mc Kinney,  6  Mich.  217.  The  inclination  of  the  courts,  however,  has  of  late  been  towards  hold- 
ing all  contracts  of  infants,  which  are  not  binding  upon  them,  to  be  voidable  only,  leaving  the 
infant  to  ratifv  or  disaffirm  them  at  his  option  at  the  proper  time.  Tucker  v.  Morelaud,  10  Pet. 
69 ;  Kline  v.  Beebe,  6  Conn.  494 ;  Cole  v.  Pennoyer,  14  111.  158 ;  Drake's  Lessee  r.  Ramsey,  5 
Oliio,  252.  The  proper  time  to  avoid  a  conveyance  of  real  estate  is  when  the  ^ntor  comes  of 
age :  Zouch  v.  Parsons,  Burr.  1794 ;  but  a  sale  of  personal  property  may  be  disaffirmed  at  any 
time :  Stafford  v.  Roof,  9  Cow.  626 ;  Carr  v.  Clough,  6  Fost.  280 ;  Shipmau  v.  Horton,  17  Conn. 
481 ;  and  the  plea  of  infancy  can  be  interposed  to  any  other  contract  at  any  time  when  it  is 
attempted  to  be  enforced.  If,  however,  an  mfant  disaffirms  a  purchase  of  property  made  by  him, 
he  must  return  the  property  if  still  in  his  possession :  Deasim  v.  Boyd,  1  Dana,  45 ;  Cheshire  v. 
Barrett,  4  McCord,  241 ;  Badger  v.  Phinney,  15  Mass.  359 ;  Lynde  v,  Budd,  2  Paige,  191 ;  Bailey 
V.  Baruberger,  11  B.  Monr.  113 :  Kitchen  v.  Lee,  11  Paige,  107. 

The  ratification  of  a  voidable  contract  by  an  infant  may  either  be  by  a  promise  in  affirm 
ance ;  Ford  v,  Phillips,  1  Pick.  203:  in  which  case  it  seems  to  be  necessary  that  it  be  made  to 
the  party  entitled  to  the  benefit ;  Goodsell  v.  Myers,  3  Wend.  479 ;  Hoit  v.  Underbill,  9  N.  H. 
439 ;  Smith  v.  Kelley,  13  Mete.  310 ;  Wilcox  v.  Roath,  12  Conn.  550 ;  or,  in  the  absence  of  such 
promise,  the  party  after  coming  of  age  must  do  some  other  act,  either  unequivocally  indicat- 
mg  an  intent  to  e^rm  the  contract,  or  that  would  render  it  mijust  for  him  to  disaffirm,  and 
therefore  estop  him  from  doing  so.  See  Delano  v.  Blake,  11  Wend.  85 ;  Boyden  v.  Boyden,  9 
Mete.  520. 

The  fact  that  an  infant  represents  himself  to  be  of  age,  and  procures  a  contract  on  that  repre- 
sentation, will  not  make  the  contract  binding  upon  him.  Burley  v.  Russell,  10  N.  H.  184.  But 
an  infant  is  liable  generally  for  his  torts,  and  he  may  therefore  be  made  to  respond  for  the  fraud 
in  such  a  case ;  Wallace  v.  Morss,  5  Hill,  391 ;  Fitts  v.  Hall,  9  N.  H.  441 ;  or  Tor  any  other  tort, 
notwithstanding  a  contract  may  have  afforded  the  occasion  for  it  Campbell  v.  Stakes,  2  Wend. 
137 ;  Gary  v.  Hotailing,  1  Hill,  311 ;  Homer  v.  Thwing,  3  Pick.  492. 

In  respect  to  an  infant's  contract  for  necessaries,  it  is  to  be  observed  that  it  is  binding  upon 
him  only  when  he  has  no  parent  or  guardian  to  supply  them,  or  when  that  duty  is  neglected 
by  the  person  upon  whom  it  devolves.  The  mere  fact,  therefore,  that  an  article  is  pn»per  and 
suitable  U)  be  supplied  to  an  infant  for  his  own  personal  use,  in  view  of  his  age  and  station  in 
life,  does  not  alone  render  him  liable  on  his  contract  to  make  payment,  for  if  there  be  a  parent 
or  guardian  who  undertakes  in  good  faith  to  supply  his  wants,  neither  the  infant  nor  any  third 
person  is  at  liberty  to  substitute  his  judgment  as  to  what  is  needful  for  that  of  the  proper  guard- 
wn.  Ford  v.  Fottergill,  1  Peake,  N.  P.  230;  Kline  v.  L'Amoureux,  2  Paige,  419;  Perrin  v.  Wil- 
son, 10  Mo.  451.  GckkIs  to  be  employed  in  trade  are  not  necessaries  for  an  infant ;  Whittingham 
V.  Hill,  Cro.  Jac.  494 ;  Whywall  v.  Champion,  2  Strange,  1083;  neither  are  repaire  upon  his  build- 
mgs :  Tupper  v,  Caldwell,  12  Mete.  559 ;  nor  insurance ;  Mut  Fire  Ins.  Co.  v.  Noyes,  37  N.  H. 
34S.  If  he  be  a  father,  necessaries  for  his  children  are  necessaries  for  him  :  Beeler  f.  Young,  1 
Bibb.  520 ;  and  he  is  liable  for  the  ant&nuptial  debts  of  his  wife.  Butler  v.  Brock,  7  Mete.  164 ; 
Roach  V.  Quick,  9  Wend.  238. 
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artificial  persons,  who  may  maintain  a  perpetual  snecession,  and  enjoy  a  kind  of 
legal  immortality. 

These  artificial  persons  are  called  bodies  politic,  bodies  corporate,  {corpora 
corporator)  or  corporations :  of  which  there  is  a  great  variety  subsisting  for  the 
advancement  of  religion,  of  learning,  and  of  commerce;  in  order  to  preserve 
entire  and  forever  those  rights  and  immunities,  which,  if  they  were  granted 
only  to  those  individuals  of  which  the  body  corporate  is  composed,  would  upon 
their  death  be  utterly  lost  and  extinct  To  shew  the  advantti^es  of  these  incor- 
porations, let  us  consider  the  case  of  a  college  in  either  of  our  universities, 
founded  ad  studendum  et  orandum,  for  the  encouragement  and  support  of  relig- 
ion and  learning.  If  this  were  a  mere  voluntary  assembly,  the  individuals 
which  compose  it  might  indeed  read,  pray,  study,  and  perform  scholastic  exer- 
cises together,  so  long  as  they  could  agree  to  do  so ;  but  they  *could  r  ^^^^  ^ 
neither  frame,  nor  receive  any  laws  or  rules  of  their  conduct ;  none,  at   l-  -1 

least,  which  would  have  anjr  binding  force,  for  want  of  a  coercive  power  to  create 
a  sufficient  obligation.  Neither  could  they  be  capable  of  retaining  any  privi- 
leges or  immunities ;  for,  if  such  privileges  be  attacked,  which  of  all  this 
unconnected  assembly  has  the  right,  or  ability,  to  defend  them  ?  And,  when 
they  are  dispersed  by  death  or  otherwise,  how  shall  they  transfer  these  advan- 
tages to  another  set  of  students,  equally  unconnected  as  themselves  ?  So  also, 
with  regard  to  holding  estates  or  other  property,  if  land  be  granted  for  the  pur- 

f)oses  of  religion  or  learning  to  twenty  individuals  not  incorporated,  there  is  no 
egal  way  of  continuing  the  property  to  any  other  persons  for  the  same  purposes, 
but  by  endless  conveyances  from  one  to  the  other,  as  often  as  the  hands  are 
changed.  But  when  they  are  consolidated  and  united  into  a  corporation,  they 
and  their  successors  are  then  considered  as  one  person  in  law :  as  one  person, 
they  have  one  will,  which  is  collected  from  the  sense  of  the  majority  of  the  in- 
dividuals: this  one  will  may  establish  rules  and  orders  for  the  regulation  of  the 
whole,  which  are  a  sort  of  municipal  law  of  this  little  republic ;  or  rules  and 
statutes  may  be  prescribed  to  it  at  its  creation,  which  are  then  in  the  place  of 
natural  laws :  the  privileges  and  immunities,  the  estates  and  possession,  of  the 
corporation,  when  once  vested  in  them,  will  be  forever  vested,  without  any  new 
conveyance  to  new  successions ;  for  all  the  individual  members  that  have  existed 
from  the  foundation  to  the  present  time,  or  that  shall  ever  hereafter  exist,  are 
but  one  person  in  law,  a  person  that  never  dies ;  in  like  manner  as  the  river 
Thames  is  still  the  same  river,  though  the  parts  which  compose  it  are  changing 
every  instant. 

The  honor  of  originally  inventing  these  political  constitutions  entirely  belongs 
to  the  Romans.  They  were  introduced,  as  Plutarch  says,  by  Numa ;  who  find- 
ing, upon  his  accession,  the  city  torn  to  pieces  by  the  two  rival  factions  of 
Sabines  and  Romans,  thought  it  a  prudent  and  politic  measure  to  subdivide 
these  two  into  many  smaller  ones,  by  *instituting  separate  societies  of  r  ^.nq  -i 
every  manual  trade  and  profession.    They  were  afterwards  much  con-   I-  -I 

sidered  by  the  civil  law,  (a)  in  which  they  were  called  univeraitatea  as  forming 
one  whole  out  of  many  inaividaals;  or  collegia,  from  being  gathered  together: 
they  were  adopted  also  by  the  canon  law,  for  the  maintenance  of  ecclesiastical 
discipline;  and  from  them  our  spiritual  corporations  are  derived.  But  our 
laws  have  considerably  refined  and  improved  upon  the  invention,  according  to 
the  usual  genius  of  the  English  nation :  particularly  with  regard  to  sole  corpora- 
tions, consisting  of  one  person  only,  of  which  the  Roman  lawyers  had  no  notion  ; 
their  maxim  bemg  that  "  tresfadujit  collegium**  (b)  Though  they  held,  that  if 
a  corporation,  originally  consisting  of  three  persons,  be  reduced  to  one,  "  si  uni- 
versitas  ad  unum  reditu*  it  may  still  subsist  as  a  corporation,  ^^  et  stet  norfien 
universitatis.^  {c) 

Before  we  proceed  to  treat  of  the  several  incidents  of  corporations,  as  regarded 
by  the  laws  of  England,  let  us  first  take  a  view  of  the  several  sorts  of  them ; 
and  then  we  shall  be  better  enabled  to  apprehend  their  respective  qualities. 


(a)  Ff.  I.  8,  t,  4,  per  tot,  (bj  Ff.  30,  16,  8.  (c)  Ff.  8,  4,  7. 
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The  first  diyision  of  corporations  is  into  aggregate  and  sols,  (1)  Coiyorations 
aggregate  consist  of  many  persons  united  together  into  one  society,  and^ai-e  kept 
up  by  a  perpetual  succession  of  members,  so  as  to  continue  forever :  of  which 
Kind  are  the  mayor  and  commonalty  of  a  city,  the  head  and  fellows  of  a  college, 
the  dean  and  chapter  of  a  cathedral  church.  Corporations  sole  consist  of  one 
person  only  and  his  successors,  in  some  particular  station,  who  are  incorporated 
by  law,  in  order  to  give  them  some  legal  capacities  and  advantages,  particularly 
that  of  perpetuity  which  in  their  natural  persons  they  could  not  have  had.  In 
this  sense  the  king  is  a  sole  corporation;  (6?)  so  is  a  bishop;  so  are  some 
deans,  and  prebendaries,  distinct  from  their  several  chapters ;  and  so  is  every 
parson  and  vicar.  And  the  necessity,  or  at  least  use,  of  this  institution  will  be 
[  *470  1  ^^^y  ^PjParent,  if  we  consider  the  case  of  *a  parson  of  a  church.  At  the 
*;  original  endowment  of  parish  churches,  the  freehold   of  the  church, 

the  churchyard,  the  parsonage  house,  the  glebe,  and  the  tithes  of  the  parish, 
were  vested  in  the  then  parson  by  the  bounty  of  the  donor,  as  a  temporal  recom- 
pense to  him  for  his  spiritual  care  of  the  inhabitants,  and  with  intent  that 
the  same  emoluments  should  ever  afterwards  continue  as  a  recompense  for  the 
same  care.  But  how  was  this  to  be  effected  ?  The  freehold  was  vested  in  the 
parson ;  and,  if  we  suppose  it  vested  in  his  natural  capacity,  on  his  death  it  might 
descend  to  his  heir,  and  would  be  liable  to  his  debts  and  incumbrances :  or,  at 
best,  the  heir  might  be  compellable,  at  some  trouble  and  expense,  to  convey 
these  rights  to  the  succeeding  incumbent.  The  law  therefore  has  wisely  or- 
dained, that  the  parson,  qtuitemis  parson,  shall  never  die,  any  more  than  the 
king ;  bj  making  him  and  his  successors  a  corporation.  By  which  means  all 
the  original  rights  of  the  parsonage  are  preserved  entire  to  the  successor;  foi 
the  present  incumbent,  and  his  predecessor  who  lived  seven  centuries  ago,  are  in 
law  one  and  the  same  person;  and  what  was  given  to  the  one  was  given  to  the 
other  also. 

Another  division  of  incorporations,  either  sole  or  aggregate,  is  into  ecclesiastical 
and  lay,  (2)  Ecclesiastical  corporations  are  where  the  members  that  compose  it 
are  entirely  spiritual  persons :  such  as,  bishops;  certain  deans,  and  prebendaries; 
all  archdeacons,  parsons,  and  vicars ;  which  are  sole  corporations ;  deans  and 
chapters  at  present,  and  formerly  prior  and  convent,  abbot  and  monks,  and  the 
like,  bodies  aggregate.  These  are  erected  for  the  furtherance  of  religion,  and 
perpetuating  the  rights  of  the  church.  Lay  coi-porations  are  of  two  sorts,  dvil  and 
eleemosynary.  The  civil  are  such  as  are  erected  for  a  variety  of  temporal  pur- 
poses. The  king,  for  instance,  is  made  a  corporation  to  prevent  in  general  the  . 
possibility  of  an  interregnum  or  vacancy  of  the  throne,  and  to  preserve  the 
possessions  of  the  crown  entire ;  for  immediately  upon  the  demise  of  one  king, 
his  successor  is,  as  we  have  formerly  seen,  in  full  possession  of  the  regal  rights 
and  dignity.  Other  lay  corporations  are  erected  for  the  good  government  of 
r  *471 1  *^  ^^^^  ^^  particular  district,  as  a  mayor  and  commonalty,  bailiff  and 
burgesses,  or  the  like :  some  for  the  advancement  and  regulation  of 
manufactures  and  commerce;  as  the  trading  companies  of  London,  and  other 
towns:  and  some  for  the  better  carrying  on  of  divers  special  purposes;  as 
churchwardens,  for  conservation  of  the  goods  of  the  parish ;  the  college  of 
physicians  and  company  of  surgeons  in  London,  for  the  improvement  of  the 
medical  science;  the  royal  society  for  the  advancement  of  natural  knowledge; 

(tf)  Co.  Liu.  43. 


(1)  The  number  of  corporations  sole  in  the  United  States  must  be  very  few  indeed.  It  is 
possible  that  the  statutes  of  some  states  vesting  the  property  of  the  Roman  Catholic  church 
m  the  bishop  and  his  successors  may  have  the  effect  to  make  him  a  corporation  sole ;  and 
some  public  officers  have  corporate  powers  for  the  purpose  of  holding  property,  and  of  suing  and 
being  sued. 

(2)  Ecclesiastical  corporations,  in  the  proper  meaning  of  that  term,  do  not  exist  in  the 
United  States.  The  religious  societies  whicn  are  incorporated  under  the  state  laws  are  mere  pri- 
vate civil  corporations,  subject  to  the  like  visitation  and  control  with  the  corporations  for  seculai 
purposes.    See  note,  ante,  p.  376. 
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and  the  society  of  antiquaries  for  promoting  the  study  of  antiquities.  And 
among  these  I  am  inclined  to  think  the  general  corporate  bodies  of  tlie  univer- 
sities of  Oxford  and  Cambridge  must  te  ranked :  for  it  is  clear  they  are  not 
spiritual  or  ecclesiastical  corporations,  being  composed  of  more  laymen  than 
clergy:  neither  are  they  eleemosynary  foundations,  though  stipends  are  annexed 
to  particular  magistrates  and  professors,  any  more  than  other  corporations 
where  the  acting  officers  have  standing  salaries;  for  these  are  rewards  joro  opera 
ei  laborey  not  charitable  donations  only,  since  every  stipend  is  preceded  by  service 
and  duty :  they  seem  therefore  to  be  merely  civil  corporations.  The  eleemosy- 
nary soft  are  such  as  are  constituted  for  the  perpetual  distribution  of  the  free 
alms,  or  bounty,  pf  the  founder  of  them  to  such  persons  as  he  has  directed.  Of 
this  kind  are  fill  hospitals  for  the  maintenance  of  the  poor,  sick,  and  impotent: 
and  all  colleges  both  in  our  universities  and  out  (e)  of  them ;  which  colleges  are 
founded  for  two  purposes ;  1.  For  the  promotion  of  piety  and  learning  by  proper 
regulations  and  ordinances.  2.  For  imparting  assistance  to  the  members  of  those 
bodies,  in  order  to  enable  them  to  prosecute  their  devotion  and  studies  with 
greater  ease  and  assiduity.  And  all  these  eleemosynary  corporations  are,  strictly 
speaking,  lay  and  not  ecclesiastical,  even  though  composed  of  ecclesiastical  per- 
sons, (/)  ana  although  they  in  some  things  partake  of  the  nature,  privileges,  and 
restrictions  of  ecclesiastical  bodies.  (3) 

♦Having  thus  marshalled  the  several  species  of  corporations,  let  us  r  ^^r^n  i 
next  proceed  to  consider,  1.  How  corporations  in  general  may  be  created.    ^  ^ 

2.  What  are  their  powers,  capacities,  and  incapacities.  3.  How  corporations  are 
visited.    And  4.  How  they  may  be  dissolved. 

I.  Corporations,  by  the  civil  law,  seem  to  have  been  created  by  the  mere  act, 
and  voluntary  association  of  their  members:  provided  such  convention  was  not 
contrary  to  law,  for  then' it  was  illicitum  collegium,  (g)  It  does  not  appear  that 
the  prince's  consent  was  necessary  to  be  actually  given  to  the  foundation  of  them ; 
but  merely  that  the  original  founders  of  these  voluntary  and  friendly  societies, 
for  they  were  little  more  than  such,  should  not  establish  any  meetings  in  oppo- 
sition to  the  laws  of  the  state. 

But>  with  us  in  England,  the  king's  consent  is  absolutely  necessary  to  the 
erection  of  any  corporation,  ei  ther  impliedly  or  expressly  given.  (A)  (4)    The  kings' 

(e)  Snch  as  Manchester,  Eton,  Winchester.  Ac.  (/)  1  Lord  Raym.  6. 

{g)  Ff.  47.  22,  I.  Netjw  aocietat,  neque  coU4'gium.  neque  ht{fU8modi  corpus  pastim  omnQms  habere  eoneedi- 
tur  i  namei  UffQnu.  et  senatus  cofumltis,  et  prindpalibus  consiitutionibua  ea  res  eoercetur.    Ff.  3,  4,  I. 

{h)  Citiosaim  towns  where  first  erected  Into  corporate  conimunilies  on  the  continent,  ancf  endowed  with 
many  valuable  privilcfires.  about  the  eleventh  century  :  1  Rob.  Ch.  V.  30;  to  which  the  consent  of  tlie  ren<lal 
•overeijrn  was  absolutely  necessary,  as  many  of  his  prerogatives  and  ravonues  were  thereby  considerably 
diminished. 

(3)  [They  are  lay  corporations  because  thev  are  uot  subject  to  the  jurisdiction  of  the  eccle- 
tdastical  courts,  or  to  the  visitations  of  the  ordinary  or  diocesan  in  their  spiritual  characters.] 

(4)  Corporations  in  the  United  States  are  the  creatures  of  the  legislative  authority.  Each 
corporation  is  either  created  bv  a  special  act  of  the  legislature,  which  defines  its  obiects  and 
specifies  its  powers,  and  is  called  a  charter,  or  it  is  formed  by  the  voluntary  association  of  its 
members  under  some  general  law  of  the  state,  which  permits  them  to  become  a  corporation 
on  subscribing  the  proper  agreement,  and  observing  such  other  forms  as  may  be  prescribed. 
Corporations  are  either  public  or  private.  The  first  are  for  the  most  part  created  wr  the  pur- 
poses of  municiual  goveniment,  in  which  case  the  corporators  have  no  choice  but  to  accept 
the  charter,  ana  to  exercise  the  corporate  powers  unaer  it.  Charters  of  private  incorpora- 
tion, on  the  other  hand,  the  corporators  are  not  compellable  to  accept,  but  if  they  do  so,  the 
charter  becomes  a  contract  between  them  and  the  state,  and  the  state  cannot  repeal  or  modify  / 
it  without  their  assent,  unless  the  right  to  do  so  was  reserved  when  it  was  granted.  Dart- 
mouth College  V,  Woodward,  4  Wheat.  518.  In  several  of  the  states,  corporations  for  other 
than  municipal  purposes  are  forbidden  to  be  created  except  for  a  limited  period,  and  with  full 
power  to  repeal  aud  amend ;  and  in  some,  also,  they  can  only  be  formed  under  general  laws. 
The  rights  and  privileges  claimed  under  charters  of  incorporation  are  to  be  strictly  construed 
as  agamst  the  corporators.  Providence  Bank  v.  Billings,  4  Pet.  514 ;  Charles  River  Bridge  v, 
Warren  Bridge,  11  id.  544 ;  Pennsylvania  R.  R.  Co.  v.  Canal  Commissioners,  21  Perm.  St.  22 ; 
Bradley  v.  N.  Y.  and  N.  H.  R.  R.  Co.,  21  Conn.  306 ;  Reed  v.  Toledo,  18  Ohio,  161 ;  Dunham  v, 
Rochester,  5  Cow.  465 ;  Mining  Co.  r.  Baker,  3  Nev.  386. 

When  no  charter  can  be  proved,  the  exercise  of  corporate  rights,  for  a  period  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  is  sufficient  evidence  that  such  rights  were  origi- 
Djally  granted  by  the  proper  authority.    The  King  v.  Mayor,  (fee,  of  Stratford  upon  ^von^  14 
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implied  consent  is  to  be  found  in  corporations  "which  exist  by  force  of  the  common 
law,  to  which  our  former  kings  are  supposed  to  have  given  their  concurrence; 
common  law  being  nothing  else  but  custom,  arising  from  the  universal  agree- 
ment of  the  whole  community.  Of  this  sort  are  the  king  himself,  all  bishops, 
parsons,  vicars,  churchwardens,  and  some  others;  who  by  common  law  have 
ever  been  held,  as  far  as  our  books  can  shew  us,  to  have  been  corporations, 
virtute  officii:  and  this  incorporation  is  so  inseparably  annexed  to  their  offices, 
that  we  cannot  frame  a  complete  legal  idea  of  any  of  these  persons,  but  we  must 
r  *473 1  ^^^  ^^^®  *^  ^^^  *  coi-poration,  capable  to  transmit  *hi8  rights  to  his 
»■  ^   successors  at  the  same  time.    Another  method  of  implication,  whereby 

the  king's  consent  is  presumed,  is  as  to  all  corporations  by  prescription^  such  as 
the  city  of  London,  and  many  others,  (t)  which  have  existed  as  corporations, 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary ;  and  therefore 
are  looked  upon  in  law  to  be  well  created.  For  though  the  members  thereof 
can  shew  no  legal  charter  of  incorporation,  yet  in  cases  oi  such  hi^h  antiquity 
the  law  presumes  there  once  was  one ;  and  that  by  the  variety  of  accidents  which 
a  lenffth  of  time  may  produce,  the  charter  is  lost  or  destroyed.  The  methods  by 
which  the  king's  consent  is  expressly  given  are  either  by  act  of  parliament  or 
charter.  By  act  of  parliament,  of  which  the  royal  assent  is  a  necessary  ingre- 
dient, corporations  may  undoubtedly  be  created :  ( ;)  but  it  is  observable,  that, 
till  of  late  years,  most  of  these  statutes  which  are  usually  cited  as  having  created 
corporations  do  either  confirm  such  as  have  been  before  created  by  the  king,  as 
in  the  case  of  the  College  of  Physicians,  erected  by  charter  10  Hen.  VIII,  (A;) 
which  charter  was  afterwards  confirmed  in  parliament ;  (l)  or  they  permit  the 
king  to  erect  a  corporation  in  future  with  such  and  such  powers,  as  is  the  case 
of  the  Bank  of  England,  (m)  and  the  society  of  the  British  Fishery,  (n)  So  that 
the  immediate  creative  act  was  usually  performed  by  the  king  alone,  in  virtue  of 
his  royal  prerogative,  (o) 

All  the  other  methods,  therefore,  whereby  corporations  exist,  by  common  law, 
by  prescription,  and  by  act  of  parliament,  are  for  the  most  part  reducible  to  this 
of  the  king's  letters  patent,  or  charter  of  incorporation.  The  king's  creation 
may  be  performed  by  the  words  "  creamus^  erigimu8,fundamu8,  incorporamus," 
or  the  like.  Nay,  it  is  held,  that  if  the  king  grants  to  a  set  of  nrcn  to  have 
r*474l  ff^^^^  mercatoriam,  a  *  mercantile  meeting  or  assembly,  (^)  this  is 
L  J   alone  sufficient  to  incorporate  and  estiiblish  tnem  forever,  (q) 

The  parliament,  we  observed,  by  its  absolute  and  transcendent  autnoritj,  may 
perform  this,  or  any  other  act  whatsoever:  and  actually  did  perform  it  to  a 
great  extent,  by  statute  39  Eliz.  c.  5,  which  incorporated  all  hospitals  and  houses 
of  correction  founded  by  charitable  persons,  without  farther  trouble:  and  the 

(0  2  Inst  380.  U)  10  Rep.  S9.    1  Roll.  Abr.  512.  {k)  8  Rep.  Hi. 

it)  14  and  15  Hen.  VIII,  c  5.  (m)  Stat.  5  and  6  W.  and  M.  c.  20. 

(n)  Stat.  23  Geo.  II,  c.  4.  (o)  See  page  272.  miTK 

(p)  Gild  signified  among  the  Snxons  a  fniteriiltv,  derived  from  th«*  verb  ^llO.  an,  to  pay,  because  every 
man  paid  his  share  towards  the  extienses  of  toe  community.  And  beuce  their  place  or  meeting  is  ft«. 
quentiy  called  the  OuUd,  or  OuUd-haU. 

(g)  10  Rep.  30.    1  EoU.  Abr.  513. 

East,  360 ;  RQbie  v,  Sedgwick,  35  Barb.  326.    So  a  corporation  may  alpo  be  oRtablished  upon 

§  resumptive  evidence  that  a  charter  has  been  granted  within  the  time  jf  memory.  Such  evi- 
ence  is  addressed  to  a  jury,  and  though  not  conclusive  upon  them,  if  it  reasonably  satisfies  their 
minds,  it  will  justify  tiiem  in  a  verdict  finding  the  corporate  existence.  Mayor  of  Hull  v.  Homer, 
Cowp.  108 ;  Dillingham  v.  Snow,  5  Mass.  552 ;  Bow  v.  Allenstown,  34  N.  H.  351 ;  Stockbridge  v. 
West  SttHjkbridge,  12  Mass.  400 ;  Trott  ».  Warren,  2  Fairf.  227 ;  New  Boston  v.  Dnnbarton,  12 
N.  H.  409 ;  and  15  id.  iOl. 

So  corporations  may  exist  by  implication.  If  there  be  granted  by  the  state  to  individuals 
such  property,  rights  or  ^anchises,  or  imposed  upon  them  such  bordens,  as  con  only  be  prop- 
erly held,  enjoyed,  continued  or  borne,  according  to  the  terms  of  the  grant,  by  a  corporate 
entity,  the  intention  to  create  such  corporate  entity  is  to  be  presumed,  and  corporate  capacity 
is  held  to  be  conferred,  so  far  as  is  necessary  to  effectuate  tne  purpose  of  the  grant  or  burden. 
Dyer,  400 ;  Conservators  of  River  Tone  v.  Ash,  10  B.  and  C.  349 ;  per  Kent,  Chancellor,  in  Den- 
ton V.  Jackson,  2  Johns.  Ch.  325 ;  Colbum  v.  Ellenwood,  4  K  H.  101 ;  Atkinson  v.  Bemis,  11  N. 
H.  46;  North  Hempstead  v.  Hempstead,  2  Wend.  109;  Thomas  t;.  Dakin,  22  id.  9;  Stebbins  v 
Jennings,  10  Pick.  188. 
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same  has  been  done  in  other  cases  of  charitable  foundations.  But  otherwise  it 
has  not  formerly  been  usual  thus  to  intrench  upon  the  prerogative  of  the  crown, 
and  the  king  may  prevent  it  when  he  pleases.  And,  in  the  particular  instance 
before  mentioned,  it  was  done,  as  Sir  Edward  Coke  observes,  (r)  to  avoid  the 
charges  of  incorporation  and  licenses  of  mortmain  in  small  benefactions;  which 
in  his  days  were  grown  so  great,  that  they  discouraged  many  men  from  under- 
taking these  pious  and  charitable  works. 

The  king,  it  is  said,  may  grant  to  a  subject  the  power  of  erecting  corpora- 
tions, (s)  though  the  contrary  was  formerly  held:  (t)  that  is,  he  may  permit  tho 
subject  to  name  the  persons  and  powers  oir  the  corporation  at  his  pleasure;  but 
it  is  really  the  king  that  erects,  and  the  subject  is  but  the  instrument:  for 
though  none  but  the  king  can  make  a  corporation,  jetqui  facit  per  aliumyfadt 
per  se.  {u)  In  this  manner  the  chancellor  of  the  University  of  Oxford  has 
power  by  charter  to  erect  corporations ;  and  has  actually  often  exerted  it,  in  the 
erection  of  several  matriculated  companies,  now  subsisting,  of  tradesmen  sub- 
servient to  the  students. 

When  a  corporation  is  erected,  a  name  must  be  given  to  it ;  and  by  that  name 
alone  it  must  sue  and  be  sued,  and  do  all  *legal  acts ;  though  a  very  r  * .  *,-  -i 
minute  variation  therein  is  not  material,  (v)  Such  name  is  the  very  ^  J 
being  of  its  constitution;  and,  though  it  is  the  will  of  the  king  that  erects  the 
corporation,  yet  the  name  is  the  knot  of  its  combination,  without  which  it 
could  not  perform  its  corporate  functions,  (w)  The  name  of  incorporation,  says 
Sir  Edward  Coke,  is  as  a  proper  name,  or  name  of  baptism ;  and  therefore  when 
a  private  founder  gives  his  college  or  hospital  a  name,  he  does  it  only  as  a  god- 
father, and  by  that  same  name  the  king  baptizes  the  incorporation  .{z]  (5) 

11.  After  a  corporation  is  so  formed  and  named,  it  acquires  many  powers, 
rights,  capacities,  and  incapacities,  which  we  are  next  to  consider.  Some  of 
these'are  necessarily  and  inseparably  incident  to  every  corporation ;  which  inci- 
dents, as  soon  as  a  corporation  is  duly  erected,  are  tacitly  annexed,  of  course.  ( y) 
As,  1.  To  have  perpetual  succession.  (6)  This  is  the  very  end  of  its  incorporation : 
for  there  cannot  be  a  succession  forever  without  an  incorporation ;  (z)  and  there- 
fore all  aggregate  corporations  have  a  power  necessarily  implied  of  electing  mem- 
bers in  the  room  of  such  as  go  oif.  (a)  2.  To  sue  or  be  sued,  implead  or  be  impleaded, 
grant  or  receive,  by  its  corporate  name,  and  do  all  other  acts  as  natural  persons 
may.  3.  To  purchase  lands,  and  hold  them,  for  the  benefit  of  themselves  and  their 
successors ;  which  two  are  consequential  to  the  former.  4.  To  have  a  common 
seal.  For  a  corporation,  being  an  invisible  body,  cannot  manifest  its  intentions 
by  any  personal  act  or  oral  discourse :  it  therefore  acts  and  speaks  only  by  its 

(r)  2  Tnst.  722.       («)  Bro.  Abr.  tit.  Prtrog.  53.    Viner.  Prerog.  88,  pi.  16.       («)  Yearbook,  2  Hen.  VU,  18. 
(tt)  10  Rep.  33.  (9)  10  Rep.  122.  (to)  Uilb.  Hist.  C.  P.  182.  {x)  10  Rep.  28. 

(y)  10  Rep.  30.  Hob.  211.  («)  10  Rep.  26.  (a)  1  Roll.  Abr.  514. 

(5)  [Bj  prescription  a  corporation  may  have  several  different  names.  Hard.  504 ;  Lnt.  1498 ; 
3  SaUc.  102,  pi.  2.  So  by  charter  a  corporation  may  be  incorporated  by  one  name  and  afterwards 
by  another,  and  after  the  change  of  the  name  the  last  ought  to  be  nsed.  1  Rol.  572, 1.  55.  So 
a  change  of  name  or  new  charter  does  not  merge  the  ancient  privileges,  4  Co.  87,  b.  Ray.  439. 
And  it  retains  the  privileges  and  possessions  it  had  before.  1  Rol.  513, 1.  2 ;  1  Saand.  339.  A 
misnomer  of  the  corporati<m  name  in  a  grant  under  the  corporate  seal  is  immaterial.  2  Marsh. 
174 ;  6  Taunt.  467,  S.  0.  And  where  in  ejectment  the  demise  was  laid  to  be  by  the  mayor,  <fec., 
of  the  borough  town  of  M.,  and  on  the  trial  it  turned  out,  from  the  charter,  that  the  name  of  the 
corporation  was  "  the  mayor,"  «fcc.,  omitting  "of  the  borough  town"  of  M.,  it  was  held  that  this 
was  no  variance,  it  appearing  from  the  charter  that  M.  was  a  borough  town :  1  B.  and  A.  699 ; 
and  in  general,  a  variance  of  this  nature  in  pleading  must  be  taken  advantage  of  by  plea  in 
abatement.    1  B.  and  P.  30 ;  3  Campb.  29 ;  1  Saund.  340,  a. 

A  corporation  may  be  constituted  of  persons  natural  or  political.  10  Co.  29,  b.  It  may  be 
composed  out  of  another  corporation:  1  Kol.  512;  if  the  other  be  a  corporation  by  prescrip- 
tion. 1  Sid.  291. 

So  a  corporation  aggregate  may  be  without  a  head.    Bro.  Corp.  43 ;  10  Co.  30,  b.] 

(6;  That  is  to  say,  for  the  term  prescribed  in  the  charter  for  the  corporate  existence,  which  may 
or  may  not  be  unlimited. 
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commou  seal.  (7)  For,  though  the  particnlar  members  may  express  their  pri 
vate  consents  to  any  acts,  bv  words,  or  signing  their  names,  yet  this  does  not 
bind  the  corporation :  it  is  the  fixing  of  the  sed,  and  that  only,  which  unites 
the  several  assents  of  the  individuals  who  compose  the  community,  and  makes 
one  joint  assent  of  the  whole,  (b)  5.  To  make  by-laws  or  private  statutes  for  the 
r  ^.r^Q  T  better  *govemment  of  the  corporation ;  which  are  binding  upon  them- 
L  J  selves,  unless  contrary  to  the  laws  of  the  land,  and  then  they  are 

void.  (8)  This  is  also  included  by  law  in  the  very  act  of  incorporation :  (c)  for 
as  natural  reason  is  given  to  the  natural  body  for  the  governing  it,  so  by-laws  or 
statutes  are  a  sort  of  political  reason  to  govern  the  body  politic.    And  this 

CbJ  Dav.  44,  48.  fc)  Hob.  211. 

(7)  The  old  doctrine  that  corporations  act  and  speak  only  by  their  common  seal,  to  irbich 
there  were  always  some  exceptions  based  upon  a  supposed  necessity;  has  become  almost 
entirely  obsolete.  Mr.  Parsons  in  his  work  on  Contracts;  vol.  1,  139,  5th  ed.,  has  collected 
cases  showing  how  generally  the  courts  have  recognized  the  power  of  corporations  to  bind 
themselves  in  the  same  way  that  natural  persons  and  voluntary  associations  of  individuals 
may,  through  the  agency  of  officers  and  other  persons.  See  also  Grant  on  Corporations,  62.  It 
is  not  even  necessary,  nor  is  it  usual,  that  the  appointment  of  agents  be  under  seal,  and  the 
corporation  may  be  held  liable  in  assumpsit  on  implied  contracts.  Beverley  v.  Lincoln  Gas  Co.,  6 

A.  and  E.  829 ;  Seagravest;.  Alton,  13  III.  36G ;  N.  C.  Railway  v.  Bastian,  15  Md.  494.  And  this, 
notwithstanding  the  charter  points  out  a  diilerent  mode  for  contracting.  Bulklev  v,  Derbv 
Pishing  Co.,  2  Conn.  252.  Board  of  Education  v.  Greenebaum,  39  111.  609.  And  it  may  be  held 
liable  also  on  the  contract  of  an  unauthorized  person,  where  a  ratification  by  the  corporators  can 
be  implied  from  their  acts.  Hay  ward  v.  Pilgnm  Societv,  21  Pick.  270.  A  ccmtract  not  within 
the  appropriate  business  of  the  charter  is  of  course  void,  whether  made  with  due  formalities  or 
not :  flood  v.  N.  Y.  and  N.  H.  R.  R.  Co.  22  Conn.  502 ;  and  it  would  seem  that  in  such  a  case, 
no  acts  of  confirmation  could  make  the  contract  binding.  It  has  been  held,  however,  on  the 
ground  of  making  a  corporation  responsible  for  its  wrongs,  that,  where  a  contract  is  made  ultra 
vireSf  and  the  shareholders  hare  acquiesced  in  the  abuse,  the  corporation  wiU  not  be  allowed  to 
repudiate  it  where  to  do  so  would  work  a  greater  wrong  to  innocent  third  parties  than  the  affirm- 
ance of  the  contract  would  to  the  shareholders.  Bissell  v.  M.  S  and  N.  I.  R.-  R.  Co.,  22  N.  Y. 
258.  As  against  the  state,  however,  a  corporation  could  acquire  no  rights  by  usurpation. 
Corporations  have  no  general  authority  to  nve  promissory  notes  or  accept  bills  of  exchange, 
unless  the  nature  of  the  business  in  which  tney  are  engaged  is  such  as  to  raise  a  necessary 
implication  of  the  existence  of  the  authority.    Broughton  v.  Manchester  Waterworks  Co.,  3 

B.  and  A.  1 ;  Bateman  v.  Mid.  Wales  R.  R.  Co.  Law  Rep.  1  Q.  B.  620;  Chambers  v.  Manches- 
ter, Ac.,  Railway  Co.,  10  Jur.  N.  S.  700;  Grant  on  Corporations,  276;  A.  and  A.  on  Corp.  $$ 
236,  257,  267.  Any  contract,  as,  for  instance,  a  conveyance  of  lands,  which,  if  executed  by  an 
individual,  would  require  to  be  under  seal,  must  of  course  be  under  seal  when  made  by  a 
corporation.    Koehler  v.  Iron  Co..  2  Black,  715. 

Corporations  are  liable  generally  for  the  wrongful  acts  and  neglects  of  their  officers  and  agents, 
where  they  were  directly  authorized,  or  were  done  or  occur,  in  the  regular  course  of  their  employ- 
ment. Chestnut  v.  Rutter,  4  S.  and  R.  16;  Life  and  Fire  Ins.  Co.  v.  Mechanics  Ins.  Co ,  7  Wend. 
31 ;  Thayer  v.  Boston,  19  Pick.  516.  And  this  though  the  act  of  such  officer  or  agent  m^  have 
been  in  disregard  of  or  contrary  to  instructions.  Weed  v.  Panama  R.  R.  Co.,  17  N.  Y.  362  : 
Southwick  V,  Estes,  7  Cush.  385 ;  Railroad  Co.  v.  Derby,  14  How.  468.  It  was  formerly  supposed 
that  trespass  would  not  lie  against  a  corporation ;  but  the  contrary  is  now  settied.    Maund  v. 


Emmert,  41  lli.  319.  And  this,  it  seems,  to  recover  damages  for  assault  and  battery.  Eastern 
Counties  R.  Co.  v.  Broom,  6  Exch.  314;  Chilton  v.  London,  <fec.,  R.  Co.,  16  M.  and  W.  212; 
Green  v.  London  G.  O.  Co,  7  C.  B.  N.  S.  290;  Moore  t'.  Fitchburg  R.  R.  Co.,  4  Gray.  465; 
Maund  v.  Canal  Co.,  4  M.  and  G.  452;  but  see  Orr  v.  Bank  of  U.  S.,  1  Ohio,  36;  Childsr.  Bank 
of  Missouri,  17  Mo.  213.  They  are  not  liable  where  the  trespass  was  wilfiil,  and  not  within  the 
scope  of  the  servant's  authority.  Vanderbilt  v.  Turnpike  Co.,  2  N.  Y.  479 ;  Pox  v,  Northern 
Liberties,  3  W.  and  S.  103. 

Corporations  are  also  liable  for  the  frauds  of  their  agents  when  committed  in  the  course  of 
their  employment,  or  where  the  corporations  reap  the  benefit  of  them ;  and  for  libels  by  tiieir 
agents  \^iiich  they  authorize.  Philadelphia,  Ac.,  R.  R.  Co.  «  Quigley,  21  How.  202;  AJdrich  v. 
Press  Printing  Co.,  9  Minn.  133. 

(8)  Corporations  have  a  general  power  to  make  by-laws  to  ftirther  the  purposes  of  their 
incorporauon,  but  they  must  ue  in  harmonv  with  the  general  laws  of  the  state,  and  reasonable  in 
their  provisions,  or  they  wiU  be  void  in  law.  See  Davies  v.  Morgan,  1  Cit)mp.  and  J.  587 ; 
Chamberlain  of  London  v,  Compton,  7  D.  and  R.  597;  Clark  v.  Le  CSen,  9  B.  and  C.  52;  Gosling 
V,  Vnley,  12  Q.  B.  347 ;  Dunham  v.  Rochester,  5  Cow.  462 ;  Austin  v,  Murray,  16  Pick.  121 ; 
Gallatm  v,  Bradford,  1  Bibb,  209  ;  Ex  parte  Burnett,  30  Ala.  461.  The  power  to  make  by-laws 
may  be  delegated  to  a  select  body  of  the  corporators.    Rex.  v.  Spencer,  Burr.  1837. 
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right  of  making  by-laws  for  their  own  government,  not  contrary  to  the  law  of 
the  land,  was  {Slowed  by  the  law  of  the  twelve  tables  of  Rome,  (d)  But  no 
trading  company  is  with  us  allowed  to  make  by-laws  which  may  affect  the 
king's  prerogative,  or  the  common  profit  of  the  people,  under  penalty  of  40/., 
unless  they  be  aj)proved  by  the  chancellor,  treasurer,  and  chief  justices,  or  the 
judges  of  assize  in  their  circuits ;  and,  even  though  they  be  so  approved,  still,  if 
contrary  to  law,  they  are  void,  (e)  These  five  powers  are  inseparably  incident  to 
every  corporation,  at  least  to  every  corporation  aggregate;  for  two  of  them, 
though  they  may  be  practised,  yet  are  very  un  accessary  to  a  corporation  sole, 
viz. :  to  have  a  corporate  seal  to  testify  his  sole  assent,  and  to  make  statutes  for 
the  regulation  of  his  own  conduct. 

There  are  also  certain  privileges  and  disabilities  that  attend  an  aggregate  cor- 
poration, and  are  not  applicable  to  such  as  ai*e  sole ;  the  i*eason  of  tnem  ceasing, 
and  of  course  the  law.  It  must  always  appear  by  attorney,  for  it  cannot  appear 
in  person,  being,  as  Sir  Edward  Coke  siy^s,  (/)  invisible  and  existing  only  in 
intendment  and  consideration  of  law.  It  can  neither  maintain,  or  be  made 
defendant  to,  an  action  of  battery  or  such  like  personal  injuries;  for  a  corpora- 
tion can  neither  beat  nor  be  beaten,  in  its  body  politic,  (g)  A  corporation  cannot 
commit  treason,  or  felony,  or  other  crime  in  its  corporate  capacity :  (h)  though 
its  members  may,  in  their  distinct  individual  capacities,  (i)  Neither  is  it  capable 
of  suffering  a  ♦traitor's  or  felon's  punishment,  for  it  is  not  liable  to  cor-  r  ^ .  ~«  t 
poral  penalties,  nor  to  attainder,  forfeiture,  or  corruption  of  blood.    It   »-  -1 

cannot  be  executor  or  administrator,  or  perform  any  personal  duties;  for  it 
cannot  take  an  oath  for  the  due  execution  of  the  oflBce.  It  cannot  be  seised  of 
lands  to  the  use  of  another ;  (/)  for  such  kind  of  confidence  is  foreign  to  the  end 
of  its  institution.  (9)  Neither  can  it  be  committed  to  prison ;  (k)  for,  its 
existence  being  ideal,  no  man  can  apprehend  or  arrest  it  And  therefore,  also, 
it  cannot  be  outlawed;  for  outlawry  alway^s  supposes  a  precedent  right  of  arrest- 
ing, which  has  been  defeated  by  the  parties  absconding,  and  that  also  a  corpo- 
ration cannot  do :  for  which  reasons  the  proceedings  to  compel  a  corporation  to 
appear  to  any  suit  by  attorney  are  always  by  distress  on  their  lands  and  goods.  U) 
Neither  can  a  corporation  be  excommunicated :  for  it  has  no  soul,  as  is  gravely 
observed  by  Sir  Edward  Coke ;  (m)  and  therefore  also  it  is  not  liable  to  fe  sum- 
moned into  the  ecclesiastical  courts  upon  any  account ;  for  those  courts  act  only 
pro  salute  a7iim(By  and  their  sentences  can  only  be  enforced  by  spiritual  censures: 
a  consideration  which,  carried  to  its  full  extent,  would  alone  demonstrate  the 
impropriety  of  these  courts  interfering  in  any  temporal  rights  whatsoever. 

There  are  also  other  incidents  and  powers  which  belong  to  some  sort  of  cor- 
porations, and  not  to  others.  An  aggregate  corporation  may  take  goods  and 
chattels  for  the  benefit  of  themselves  and  their  successors,  but  a  sole  corporation 
cannot :{»)  for  such  movable  property  is  liable  to  be  lost  or  embezzled,  and  would 
raise  a  multitude  of  disputes  between  the  successor  and  executor,  which  the  law 
is  careful  to  avoid  (10)  In  ecclesiastical  and  eleemosynary  foundations,  the 
king  or  the  founder  may  give  them  rules,  laws,  statutes,  and  ordinances,  which 
thej  are  bound  to  observe :  but  corporations  merely  *lay,  constituted  for  r  ^.^^^  -i 
civil  purposes,  are  subject  to  no  particular  statutes ;  (11)  but  to  the  com-   ^  ^ 

(d)  Sodaleg  legem  quam  volejit.  dum  ne  quid  ex  pubUca  lege  corrumpanit  tfbiferwnto. 

(e)  Stat.  19  Hen.  vn,  c  7.    11  Rep.  64.     (/)  10  Hep.  82.     {g)  Bro.  Abr.  tU.  Corporation,  68.     (k)  10  Rep.  82. 
(i)  The  civil  law  also  ordains  tbat.  for  the  niisbehavioar  of  a  body  corporate,  the  directors  only  shall  be 

answerable  in  Iheir  i)ersonRl  capacities.    F/.  4,  8.  16. 

H)  Bro.  Abr.  tU.  Feoffm.  al.  uses.  40.    Bacon,  of  Uses,  847.  (kj  Plowd.  688 

J  Bro.  Abr.  tit.  Corporation,  11.    Outlawry,  72.  (m)  10  Bep.  82.  (nj  Co.  Litt.  46. 

(9)  A  oorporation  cannot  be  compelled  to  execate  a  trost  which  is  foreign  to  the  ends  of  its 
Snstitation,  ont  the  trust  does  not  therefore  fail,  for  equity  may  appoint  a  tnistee  to  execute  it. 
Vidal  r-  Philadelphia,  2  How.  127.  So  if  a  corporation  which  is  seized  of  lands  in  trust  is  dissolved, 
equity  will  protect  the  trust  by  appointing  a  trustee.    Montpelier  v.  East  Montpelier,  27  Vt.  704. 

(10)  [Ifr.  Hargrare  considers  tne  jewels  of  the  crown  rather  as  heir-looms  than  an  instance 
of  chattels  passing  in  succesfdon  in  a  sole  corporation.    Go.  Litt.  9,  n.  1.] 

(11)  [Their  charters  or  immemorial  usages,  whioh  are  equivalent  to  the  express  provisions  of  a 
charter,  are,  in  fact,  their  statute^t.  1 
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mon  law,  and  to  their  own  by-laws,  not  contrary  to  the  laws  of  the  realm,  (o) 
Aggregate  corporations,  also,  that  have  by  their  constitutions  a  head,  as  a  dean, 
warden,  master,  or  the  like,  cannot  do  any  acts  during  the  vacancy  of  the  head- 
ship, except  only  appointing  another:  neither  are  they  then  capable  of  receiving 


a  grant:  for  such  corporation  is  incomplete  without  a  head,  (p)  But  there  may 
be  a  corporation  aggregate,  constituted  without  a  head :  (q)  as  the  collegiate 
church  of  Southwell,  in  Nottinghamshire,  which  consists  only  of  prebendaries; 


and  the  governors  of  the  Charterhouse,  London,  who  have  no  president  or 
superior  but  are  all  of  equal  authority.  In  aggregate  corporations,  also,  the  act 
of  the  major  part  is  esteemed  the  act  of  the  whole,  (r)  Bv  the  civil  law  this 
major  part  must  have  consisted  of  two-thirds  of  the  wnole,  else  no  act  could  be 
performed :  (s)  which  perhaps  may  be  one  reason  why  they  required  three  at 
least  to  make  a  corporation.  But  with  us  any  majority  is  sufficient  to  determine 
the  act  of  the  whole  body.  And  whereas,  notwithstanding  the  law  stood  thus, 
some  founders  of  corporations  had  made  statutes  in  derogation  of  the  common 
law,  making  very  frequently  the  unanimous  assent  of  the  society  to  be  necessary 
to  any  corporate  act,  which  King  Henry  VIII  found  to  be  a  great  obstruction 
to  his  projected  scheme  of  obtaining  a  surrender  of  the  lands  of  ecclesiastical 
corporations,  it  was  therefore  enacted  by  statute  33  Hen.  VIII,  c.  27,  that  all 
private  statutes  shall  be  utterly  void,  whereby  any  grant  or  election,  made  by 
the  head,  with  the  concurrence  of  the  major  part  of  the  body,  is  liable  to  he 
obstructed  by  any  one  or  more  being  the  minority:  but  this  statute  extends  not 
to  any  negative  or  necessary  voice,  given  by  the  wunder  to  the  head  of  any  such 
society.  (12) 

We  before  observed,  that  it  was  incident  to  every  coiporation  to  have  a  capa- 
r  mAiyq  1  ci^y  ^0  purchase  lands  for  themselves  and  *successors :  and  this  is  regu- 
L  J   larly  true  at  the  common  law.  (t)     But  they  are  excepted  out  of  the 

statute  of  wills:  («)  so  that  no  devise  of  lands  to  a  corporation  by  will  is  good, 
except  for  charitable  uses,  by  statute  43  Eliz.  c.  4 ;  (w)  which  exception  is  a^in 
greatly  narrowed  by  the  statute  9  Geo.  II,  c.  36.  And  also,  by  a  great  variety 
of  statutes,  (z)  their  privilege  even  of  purchasing  from  any  living  grantor  is 
much  abridged :  so  that  now  a  corporation,  either  ecclesiastical  or  lay,  must 
have  a  license  from  the  king  to  purchase,  (y)  before  they  can  exert  that  capacity 

which  is  vested  in  them  by  the  common  law:  nor  is  even  this  in  all  cases 

• 

(oj  Lord  Raym.  8.  Cpj  Co.  Litt.  268,  264.  (qj  10  Rep.  30. 

(r)  Bro.  Aln-.  ttt,  CorporatUm,  31,  34.  (sj  Ff.  8,  4,  3.  (t)  10  Ken.  80.  («)  34  Hen.  Vm,  o.  5 

(w)  Hob.  136.  (X)  Prom  magna  carta,  9  Hen.  III.  c.  36.  to  9  Geo.  II,  c.  36. 

Ty^  By  the  civil  law,  a  corporaitoti  was  incapable  or  takinsr  lands  iinlcss  by  special  privilege  fh)in  the 
emperor .  GoUegium  H  nuUo  speckUi privileffio  aubnixum  aii^  haredUatem  capere  w>n potte,  dubtum  non  ett, 

(12)  Corporations  act  by  majorities  in  legal  meetings.  St.  Mary's  Church,  7  S.  and  R.  517 ; 
Horton  v.  Baptist  Church,  34  Vt.  316.  What  is  a  le^  meeting  may  depend  upon  the  charter, 
and  upon  the  nature  of  the  act  to  be  done.  Where  a  corporajbe  act  is  to  be  done  by  a  definite 
number  of  persons,  the  majority  of  the  number  is  necessary  to  constitute  a  quorum,  without 
which  no  act  can  be  done :  Ex  parte  Willcocks,  7  Cow.  402 ;  but,  where  the  number  is  indefinite, 
it  seems  that  a  minority  of  those  who  actually  meet  may  bind  all.  See  A.  and  A.  on  Corp. 
$  501.  And  even  whore  the  number  is  definite,  the  charter  may  make  less  than  a  majority  a 
quorum  for  the  transaction  of  business.    Hex  v,  Hoyte,  6  T.  R.  4!)0. 

A  legal  meeting  being  convened,  the  acts  of  a  m^ority  of  those  present  will  bind  all,  unless 
a  different  rule  is  prescribed  by  the  charter.  Cotton  v,  Davies,  Str.  53 ;  Rex  v.  Wyndham, 
Cowp.  377;  Rex  v.  Theodorick,  8  East,  543.  And  if  any  abstain  from  voting,  even  though 
they  be  a  meyority  of  the  meeting,  they  are  supposed  to  acquiesce  in  the  action  of  the  majority 
who  do  vote.  Oldknow  v,  Wainwright,  Burr,  1017;  Rex  v.  Foxcroft,  id.  1021;  Gosling  v. 
Veley,  7  Q.  B.  439;  Booker  v.  Young,  12  Gratt.  303 ;  State  v.  Lehre,  7  Rich.  234.  But  the  nile 
that  the  majority  may  bind  all  only  extends  to  strictly  corporate  acts ;  to  the  carrying  ou  of 
the  business,  and  not  to  the  dissolution  of  the  corporation  and  distribution  among  members. 
North  Am.  M.  Co. v.  Clarke, 40 Penn.  St  432;  States.  Bailey,  16  Ind.  51.  It  has  been  held 
that  at  common  law,  though  in  public  corporations  votes  could  not  be  given  by  proxy,  yet  pri- 
vate money  corporations  mi^ht  establish  by-laws  authorizing  voting  by  that  mode.  State  v,  Tudor, 
5  Day,  329.  This  doctrine  is  denied,  however,  in  cases  which  hold  that  there  must  be  legislative 
authority  to  authorize  voting  by  proxy.  Philips  v.  Wickham,  1  Paige,  590 ;  Taylor  v.  Griswold, 
2  Green,  N.  J.  223. 
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suflicieiit  These  statutes  are  generally  called  the  statutes  of  mortmain;  all 
purchases  made  by  corporate  bodies  being  said  to  be  purchases  in  mortmain^  in 
mortua  manu :  for  the  reason  of  which  appellation  Sir  Edward  Coke  (z)  offers 
many  conjectures ;  but  there  is  one  which  seems  more  probable  than  any  that 
he  has  given  us ;  viz. :  that  these  purchases  being  usually  made  by  ecclesiastical 
bodies,  the  members  of  which  (being  professed)  were  recKoned  dead  persons  in 
law,  land  therefore  holden  by  them  might  with  great  propriety  be  said  to  be 
held  in  mortua  ma7iu, 

I  shall  defer  the  more  particular  exposition  of  these  statutes  of  mortmain  till 
the  next  book  of  these  Commentaries,  when  we  shall  consider  the  nature  and 
tenures  of  estates ;  and  also  the  exposition  of  those  disabling  statutes  of  Queen 
Elizabeth,  which  restrain  spiritual  and  eleemosynary  corporations  from  aliening 
such  lands  as  they  are  at  present  in  legal  possession  of:  only  mentioning  them 
in  this  place  for  the  sake  of  regularity,  as  statutable  incapacities  incident  and 
relative  to  corporations. 

The  general  duties  of  all  bodies  politic,  considered  in  their  corporate  capacity, 
may,  like  those  of  natural  persons,  be  ^reduced  to  this  single  one,  that  r  ^^i^gQ  t 
of  acting  up  to  the  end  or  design,  whatever  it  be,  for  which  they  were   ^  ^ 

created  by  their  founder.  (13) 

III.  I  proceed  therefore  next  to  inquire,  how  these  corporations  may  be 
visited.  For  corporations  being  composed  of  individuals,  subject  to  human 
frailties,  are  liable,  as  well  as  private  persons,  to  deviate  from  the  end  of  their 
institution.  And  for  that  reason  the  law -has  provided  proper  persons  to  visit, 
inquire  into,  and  correct  all  irregularities  that  arise  in  such  corporations,  either 
sole  or  aggregate,  and  whether  ecclesiastical,  civil,  or  eleemosynary.  With  re- 
gard to  all  ecclesiastical  corporations,  the  ordinary  is  their  visitor,  so  constituted 
by  the  canon  law,  and  from  thence  derived  to  us.  The  pope  formerly,  and  now 
the  king,  as  supreme  ordinary,  is  the  visitor  of  the  archbishop  or  metropolitan  ; 
the  metropolitan  has  the  charge  and  coercion  of  all  his  suffragan  bishops;  and 
the  bishops  in  their  several  dioceses  are  in  ecclesiastical  matters  the  visitors  of  all 
deans  and  chapters,  of  all  parsons  and  vicars,  and  of  all  other  spiritual  corpora- 
tions. With  respect  to  all  lay  corporations,  the  founder,  his  heirs,  or  assigns, 
are  the  visitors,  whether  the  foundation  be  civil  or  eleemosynary;  for  in  a  lay 
incorporation  the  ordinary  neither  can  nor  ought  to  visit  (a) 

I  know  it  is  generally  said,  that  civil  corporations  are  subject  to  no  visitation, 
but  merely  to  the  common  law  of  the  land ;  and  this  shall  be  presently  explained. 
But  first,  as  I  have  laid  it  down  as  a  rule  that  the  founder,  his  heirs,  or  assigns, 
are  the  visitors  of  all  lay  corporations,  let  us  inquire  what  is  meant  by  the 
founder.  The  founder  of  all  corporations,  in  the  strictest  and  original  sense,  is 
the  king  alone,  for  he  only  can  incorporate  a  society;  and  in  civil  incorpora- 
tions such  as  mayor  or  commonalty,  &c.,  where  there  are  no  possessions  or 
endowments  given  to  the  body,  there  is  no  other  founder  but  the  king :  but  in 
eleemosynary  foundations,  such  as  colleges  and  hospitals,  where  there  is  an  en- 
dowment of  lands,  the  law  distinguishes,  and  makes  two  species  of  *foun-  r  ^.^.^  -. 
dation ;  the  one  fundatio  incipiens,  or  the  incorporation,  in  which  L  *^  J 
sense  the  king  is  the  geneneral  founder  of  all  colleges,  and  hospitals ;  the  other 
fundatio  perfidens,  or  the  dotation  of  it,  in  which  sense  the  first  gift  of  the  reve- 

{M)  1  Inst.  2.  faj  10  Sep.  81. 

(13)  [It  may  be  here  incidentally  mentioned  that  in  the  adminstration  of  property  left  npon 
trnst  for  charitable  purposes,  whether  to  a  corporation  or  to  trustees,  the  rule,  that  the  donor's 
intention  shall  guide  the  trustees  in  their  administration  of  the  trust  funds,  becomes  much 
modifiedby  the  cyprM  doctrine,  which  by  a  long  series  of  decisions  has  now  l)ecome  fully 
established  in  courts  of  equity.  Under  this  doctrine  the  court  of  chancery  wiU,  on  failure 
of  the  express  object  of  the  donor's  charitable  intentions,  direct  a  reference  to  inquire  what 
objects  are  (ey  pres)  nearest  to  such  express  objects,  and  will  direct  the  application  of  the 
trust  funds  to  such  objects.  As  to  the  principles  which  govern  the  courts  in  the  application 
of  this  doctrine,  see  Cherry  v,  Mott,  1  My.  and  Cr.  213;  Att'v-Gen'l  v.  Ironmongers'  Co.,  2 
Beav.  313;  Cr.  and  Ph.  208  ]    See  Story's  Eq.  Juris.  H  1163-117G,  and  casei»  cited. 
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nues  is  tlie  foundation,  and  he  who  gives  them  is  in  law  theibander:  and  it  is  in 
this  last  sense  that  we  generally  call  a  man  the  founder  ox  a  college  or  hospi- 
tal, {b)  But  here  the  king  has  his  prerogative :  for,  if  the  king  and  a  private 
man  join  in  endowing  an  eleemosynary  foundation,  the  king  alone  shall  oe  the 
founder  of  it.  And,  m  general,  the  king  being  the  sole  founder  of  all  civil  cor- 
porations, and  the  endower  the  perficient  founder  of  all  eleemosjnary  ones,  i^e 
right  of  visitation  of  the  former  results,  according  to  the  rule  laid  down,  to  the 
king;  and  of  the  latter  to  the  patron  or  endower. 

The  king  being  thus  constituted  by  law  visitor  of  all  civil  corporations,  the 
law  has  ^o  appointed  the  place  wherein  he  shall  exercise  this  jurisdiction : 
which  is  the  court  of  king's  bench ;  where,  and  where  only,  all  misbehaviours 
of  this  kind  of  corporations  are  inquired  into  and  redressea,  and  all  their  con- 
troversies decided.  And  this  is  what  I  understand  to  be  the  meaning  of  our 
lawyers  when  they  say  that  these  civil  corporations  are  liable  to  no  visitation ; 
that  is,  that  the  law  having  by  immemorial  usage  appointed  them  to  be  visited 
and  inspected  by  the  king,  their  founder,  in  his  majestv's  court  of  king's  bench, 
according  to  the  rules  of  the  common  law,  they  ought  not  to  be  visited  else- 
where, or  by  any  other  authority,  {c)  And  this  is  so  strictly  true,  that  though 
the  king  bv  his  letters  patent  had  subjected  the  college  of  physicians  to  the 
visitation  of  four  very  respectable  persons,  the  lord  chancellor,  the  two  chief 
justices,  and  the  chief  baron ;  though  the  college  had  accepted  this  charter  with 
all  possible  marks  of  acquiescence,  and  had  acted  under  it  for  near  a  century; 
yet  in  1753,  the  authority  of  this  provision  coming  in  dispute,  on  an  appeal  pre- 
r  ^Ag2 1  ferred  to  these  supposed  *visitor8,  they  directed  the  legality  of  their  own 
*•  J  appointment  to  be  argued ;  and  as  this  college  was  merely  a  civil  and 
not  an  eleemosynary  foundation,  they  at  length  determined,  upon  several  days* 
solemn  debate,  that  they  had  no  jurisdiction  as  visitors;  and  remitted  the 
appellant,  if  aggrieved,  to  his  regular  remedy  in  his  majesty's  court  of  king's 
bench.  (14) 

As  to  eleemosynary  corporations,  by  the  dotation  the  founder  and  his  heirs 
are  of  common  right  the  legal  visitors,  to  see  that  such  property  is  rightly  em- 
ployed, as  might  otherwise  have  descended  to  the  visitor  himself :  but,  if  the 
founder  has  appointed  and  assigned  any  other  person  to  be  visitor,  then  his  as- 
signee so  appointed  is  invested  with  all  the  founder's  power,  in  exclusion  of  his 
heir.  Eleemosynary  corporations  are  chieflv  hospitals,  or  colleges  in  the  univer- 
sities. These  were  all  of  them  considered,  by  the  popish  clergy,  as  of  mere 
ecclesiastical  jurisdiction :  however,  the  law  of  the  land  judged  otherwise;  and 
with  regard  to  hospitals,  it  has  long  been  held,  (d)  that  if  the  hospitid  be  spirit- 
ual, the  bishop  shall  visit;  but  if  lay,  the  patron.  This  right  of  lay  patrons 
was  indeed  abridged  by  statute  2  Hen.  V,  c.  1,  which  ordain^,  that  the  ordinary 
should  visit  all  hospitals  founded  by  subjects ;  though  the  king's  right  was  re- 
served to  visit  by  his  commissioners  such  as  were  of  royal  foundation.  But  the 
subject's  right  was  in  part  restored  by  statute  14  Eliz.  c.  6,  which  directs  the 
bishop  to  visit  such  hospitals  only  where  no  visitor  is  appointed  by  the  found- 
ers thereof:  and  all  the  hospitals  founded  by  virtue  of  tne  statute  39  Eliz.  a  5, 
are  to  be  visited  by  such  persons  as  shall  be  nominated  by  the  respective  founders. 
But  still,  if  the  founder  appoints  nobody,  the  bishop  of  the  diocese  must  visit,  (e) 

Colleges  in  the  universities  (whatever  the  common  law  may  now,  or  mignt 
formerly,  judge)  were  certainly  considered  by  the  popish  clergy,  under  whose 

(6)  10  Rep.  83. 

CcJ  Thin  notion  is  perhaps  too  reflnod.  The  oonrt  of  king's  bench  (it  may  be  said),  from  its  general  snper^ 
inteodent  aathoritv,  where  other  JiiriMictions  are  dcllt^ieiit,  has  power  to  ro;?n1ate  all  corporations  where 
no  special  visitor  is  appointed.  But  not  in  the  light  of  vUitor ;  for  as  its  Jmlgmeiits  are  liable  to  be  re- 
versed by  writs  of  error,  it  may  be  thought  to  want  one  of  the  essential  marka  of  visitatorial  power. 

CdJ  Yearbook,  8  Bdw.  Ill,  ».    8  Ass.  t8.  fej  S  Inst  Ttf. 

(14)  In  the  United  States  the  leglslatare  is  the  visitor  of  all  oorporations  created  bj  it,  where 
there  is  no  indiyidnal  founder  or  donor,  and  may  direct  judicial  proceedings  against  such  corpora- 
tions for  snch  abuses  or  neglects  as  would  at  oommon  law  cause  a  forfeiture  of  their  charters. 
Amherst  Academy  v.  Cowls,  6  Pick.  433, 
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direction  thej  were,  as  ecclesiastical^  or  at  least  as  clericaly  corporations :  and 
therefore  the  right  of  visitation  was  claimed  by  the  ordinary  of  the  *dio-  r  ^^^o  i 
cese.    This  is  evident,  becanse  in  many  of  our  most  ancient  colleges,   ^  -^ 

where  the  founder  had  a  mind  to  subject  them  to  a  visitor  of  his  own  nomina- 
tion, he  obtained  for  that  purpose  a  papal  bull  to  exempt  them  from  the 
jurisdiction  of  the  ordinary;  several  of  which  are  still  preserved  in  the  archives 
of  the  respective  societies.  And  in  some  of  our  colleges,  where  no  special  vis- 
itor is  appointed,  the  bishop  of  that  diocese,  in  which  Oxford  was  formerly 
comprised,  has  immemorially  exorcised  visitorial  authority;  which  can  be 
ascribed  to  nothing  else  but  his  supposed  title  as  ordinary  to  visit  this,  amon^ 
other  ecclesiastical  foundations.  And  it  is  not  impossible  that  the  number  of 
colleges  in  Cambridge,  which  are  visited  by  the  bishop  of  Ely,  may  in  part  be 
derived  from  the  same  original. 

But  whatever  might  be  formerly  the  opinion  of  the  clergy,  it  is  now  held  as 
established  common  law,  that  colleges  are  lay  corporations,  though  sometimes 
totally  composed  of  ecclesiastical  persons ;  and  that  the  right  of  visitation  does 
not  arise  from  any  principles  of  tne  canon  law,  but  of  necessity  was  created  by 
the  common  law.  (/)  And  yet  the  power  and  jurisdiction  of  visitors  in  col- 
leges was  left  so  much  in  the  dark  at  common  law,  that  the  whole  doctrine  was 
very  unsettled  till  the  famous  case  of  Philips  and  Bury,  (g)  In  this  the  main 
question  was,  whether  the  sentence  of  the  bishop  of  Exeter,  who,  as  visitor,  had 
deprived  Doctor  Bury,  the  rector  of  Exeter  College,  could  be  examined  and  re- 
dressed by  the  court  of  king's  bench.  And  the  three  puisne  judges  were  of 
opinion  that  it  might  be  reviewed,  for  that  the  visitor's  jurisdiction  could  not 
exclude  the  common  law;  and  accordingly  judgment  was  given  in  that  court 
But  the  Lord  Chief  Justice  Holt  was  of  a  contrary  opinion  ;  and  held,  that  by 
the  common  law  the  oflBce  of  visitor  is  to  judge  according  to  the  statutes  of  the 
college,  and  to  expel  and  deprive  upon  just  occasions,  and  to  hear  all  appeals  of 
course :  and  that  from  him,  and  him  only,*  the  party  grieved  ought  to  have  re- 
dress; the  founder  having  reposed  in  him  so  entire  a  confidence,  that  he 
♦will  administer  justice  impartially,  that  his  determinations  are  final,  r  ^.g^  -i 
and  examinable  in  no  other  court  whatsoever.    And  upon  this,  a  writ  of  »■  -" 

error  being  brought  into  the  house  of  lords,  they  concurred  in  Sir  John  Holt's 
opinion,  and  reversed  the  judgment  of  the  court  of  king's  bench.  To  which 
leading  case  all  subsequent  determinations  have  been  conformable.  (15)  But, 
where  the  visitor  is  under  a  temporary  disability,  there  the  court  of  king's  bench 
will  interpose  to  prevent  a  defect  of  justice,  (h)  Also  it  is  said,  (i)  that  if  a  founder 
of  an  eleemosynary  foundation  appoints  a  visitor,  and  limits  his  jurisdiction 
by  rules  and  statutes,  if  the  visitor  in  his  sentence  exceeds  those  rules,  an  action 
lies  against  him ;  but  it  is  otherwise  where  he  mistakes  in  a  thing  within  his 
power. 

IV.  We  come  now,  in  the  last  place,  to  consider  how  corporations  may  be 
dissolved.  Any  particular  member  may  be  disfranchised,  or  lose  his  place  in  the 
corporation,  by  acting  contrary  to  the  laws  of  the  society,  or  the  laws  of  the 
land ;  or  he  may  resign  it  by  his  own  voluntary  act  (k)  (16)    But  the  body 

(/)  Lord  Raym.  8.         ig)  Lord  Kaym.  6.    4  Mod.  106w    Show.  85.    Skinn.  4ffl.    Salk.  403.    Carthew.  180. 
(A)  Sfera.  TOT.  (<)  2  Latw.  1586.  {k)  11  Rep.  98. 

(15)  See  Xing  v.  Master,  <fec.,  of  St  Eathaiine's  Hall,  4  T.  R.  233 ;  also  cases  cited  in  re  Down- 
ing CoUege,  2  My.  and  Cr.  642. 

(16)  [Every  member  or  officer  of  a  corporation  may  resign  his  place  or  office,  and  a  corpora-  • 
tion  has  power  to  take  such  resignation.    1  Sid.  14.    A  resignation  by  parol,  if  entered  and 
accepted,  is  sufficient.    2  Salk.  433.    Accepting  another  office    incompatible  with  the  other 
implies  a  resignation.    3  Burr.  1615.    If  a  resignation  be  once  accepted,  the  party  cannot  after- 
wards claim  to  be  restored.    1  Sid.  14  ;  2  Salk.  433. 

A  corporation  may  for  good  cause  remove  an  officer  flrom  his  office ;  2  Stra.  819 ;  Sir  T.  Ray. 
439 ;  and  this  is  incident  to  a  corporation  without  charter  or  prescription :  1  Burr.  517 :  sed.  vid, 
11  Co.  99,  a;  Style,  477,  480;  1  Lord  Ray.  392;  2  Kyd,  60,  Ac.,  a  mandamus  lies  to  com- 
pel a  removal.  4  Mod.  233.  If  the  member  do  any  thine  contrary  to  the  duty  of  his  place  or 
oath  he  is  removable.    11  Ck).  99,  a.    If  an  alderman  be  a  common  drunkard  he  is  remov- 
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politic  may  also  itself  be  dissolved  in  several  ways,  which  dissolution  is  the 
civil  death  of  the  corporation ;  and  in  this  case  their  lands  and  tenements  shall 
revert  to  the  person,  or  his  heirs,  who  granted  them  to  the  .corporation :  for  the 
law  doth  annex  a  condition  to  every  such  grant,  that,  if  the  corporation  be  dis- 
solved, the  grantor  shall  have  the  lands  again,  because  the  cause  of  the  grant 
faileth.  (1)  The  grant  is,  indeed,  only  during  the  life  of  the  corporation ;  which 
may  enaure  forever :  but  when  that  life  is  determined  by  the  dissolution  of  the 
body  politic,  the  grantor  takes  it  back  by  reversion,  as  in  the  case  of  every  other 
grant  for  life.  (17)  The  debts  of  a  corporation,  either  to  or  from  it,  are  totally 
extinguished  by  its  dissolution;  so  that  the  members  thereof  cannot  recover,  or 
be  charged  with  them,  in  their  natural  capacities;  (m)  (18)  agreeable  to  that 
maxim  of  the  civil  law, "  si  quid  univ&rsitati  debetur^  singulis  7wn  debetur  ;  nee, 
quod  debet  universitas,  singuli  debenV^  {n) 

(0  Co.  Litt.  13.  (m)  1  Lev.  237.  («)  If.  8,  4,  7. 

ahlo  for  it  2  Rol.  455, 1.  20 ;  Bub.  1  Kol.  409 ;  bo  if  he  removes  from  the  boroagh  and  refhses 
attendance  without  lawful  excuse.  4  Mod.  «S6;  Semb.  Show.  259;  4  Burr.  *i3d7;  and  see 
further  9  Co.  99 ;  Sir  T.  Raym.  4:i8 ;  Sty.  479.  From  the  decisions  on  this  subject,  it  appears 
that  mere  non-residence,  without  any  particular  inconvenience  arising  to  the  corporation  from 
it,  and  where  the  charter  does  not  require  it,  is  no  cause  for  removal.  See  cases  collected  in  3 
B.  and  0.  152.  And  a  corporate  office  does  not  become  ipso  facto  vacant  by  the  non-residence 
of  the  corporator ;  a  sentence  must  be  passed.  2  T.  R.  772.  Where  a  charter  does  not  require 
the  members  of  a  corporation  to  be  resident,  the  court  will  not  ^ant  a  mandamus  command- 
ing the  corporation  to  meet  and  consider  of  the  propriety  of  removing  from  their  offices  non-resi 
dent  corporators,  unless  their  absence  has  been  pniductive  of  some  serious  inconvenience.  3  B. 
and  C.  152.    As  to  what  is  a  cause  for  removal,  2  £yd.  62,  94. 

A  ministerial  officer  choseu  durante  bene  placito  may  be  removed  ad  libitum,  as  a  town 
clerk :  1  Vent.  77,  82 ;  Ray.  188 ;  1  Lev.  291 ;  a  recorder,  1  Vent.  242 ;  2  Jones,  52.  And  a  cus- 
tom to  remove  an  officer  ad  libitum  is  good :  Dy.  332,  b. ;  Cro.  J.  540;  2  Salk.  4:M) ;  but  gener- 
ally an  officer  cannot  be  removed  without  good  cause,  though  the  charter  says  generally  he  may 
be  removed :  Dy.  332,  b. ;  or  though  it  says  te  may  be  chosen  for  life  H  viderint  expedite,  1 
Lev.  148.  If,  however,  a  charter,  by  express  words,  empower  either  the  corporation  at  large 
or  a  select  body  to  remove  an  officer  at  pleasure,  or  empower  them  to  choose  him  rf«r««/7  pleasure, 
they  may  in  either  case  remove  him  without  cause.  Sir  T.  Jones,  52 ;  3  Keb.  667 ;  Sir  T.  Raym. 
188.  Though  the  election  be  general,  if  it  be  not  under  the  common  seal,  the  officers  thereby 
elected  may  be  removed  ad  libitum.  2  Jones,  52;  1  Vent.  355.  A  common  freeman  cannot  in 
any  case  be  deprived  of  his  freedom  ad  libitum  of  tiie  corporation  at  large,  or  of  any  select  body. 
Cro.  J.  540 ;  Sir  T.  Raym.  188 ;  1  Lord  Ray.  391. 

A  removal  must  in  general  be  by  the  act  of  the  whole  body.  If  a  special  power  to  remov«» 
be  delegated  to  part  of  the  body  it  must  be  shown.  Cowp.  502,  503,  504 ;  Dougl.  149.  Tu 
this  power  of  amotion  the  power  of  holding  a  corporate  meeting  for  that  purpose  is  neces 
sarily  incident.  Dougl.  153,  155.  A  party  cannot  be  removed  but  by  the  corporate  act  undez 
seal.  5  Mod.  259.  There  must  be  a  summons  for  the  mayor,  <fec.,  expressly  to  meet  for  the 
purpose  of  deciding  as  to  the  removal :  1  Stra.  385  5  and  everj'  member  of  the  assembly  musi 
DC  summoned  where  a  summons  is  necessary.  2  Stra.  1051.  A  corporation  cannot  in  ^neral 
remove  a  member  without  summoning  the  party  to  answer  for  himself  and  hearing  him,  for 
he  may  have  a  good  excuse.  11  Co.  99.  a. ;  1  Sid.  14.  In  some  cases  this  mav  be  dispensed 
with,  and  where  non-residence  is  a  good  cause  of  amotion,  it  is  unnecessary,  before  proceeding 
to  amove  the  party,  to  summon  him  to  come  and  reside.  Dougl.  149.  But  if  he  be  remov 
able  for  non-attendance  at  the  corporate  assemblies,  he  must  have  had  personal  notice  to 
attend,  and  that  his  presence  was  necessary ;  the  usual  notice  of  the  intended  meeting  will  not 
be  sufficient,  unless  that  usual  notice  be  personal.  1  Burr.  517,  527,  540.  WTiere  an  officer  is 
removable  ad  libitum,  he  may  be  removed  without  summons  or  hearing  of  him.  Ac.  1  Sid. 
15 ;  1  Lev.  291.  In  general  the  summons  should  show  the  particular  charge  alleged  against 
the  party  to  be  removed :  11  Co.  99,  a. ;  4  Mod.  33,  37 ;  but  sometimes  this  is  unnecessary,  1 
Lord  Raym.  225,  2d  ed.  1240 ;  especially  where  the  party  by  his  act  dispenses  with  it.  2  Burr. 
723  j  1  Kyd.  439, 447.  ,  ,^        .   .         ^       ^  ^ 

If  a  member  be  improperly  amoved  a  mandamus  lies.  Where  it  is  confessed  that  a  man  has 
been  rightly  removed  from  an  office,  the  court  will  not  grant  a  mandamus  for  a  restoration, 
though  he  had  no  notice  to  appear  and  defend  himself.  Cowp.  523;  2  T.  R.  177.  An 
order  of  restoration  of  a  corporator  illegally  disfranchised  relates  to  the  original  right.    Cowp.  503. 

(17)  [But  if  the  corporaUon  have  granted  over  their  possessions  to  another  before  their  dis- 
solution, they  do  not  return  to  the  donor :  1  Rol.  816, 1.  10,  20,  and  vide  the  cases  collected  in 
Bac.  Ab.  Corp.  J. ;  if  lands  are  given  to  a  corporate  body  and  it  is  dissolved,  they  will  revert 
to  the  donor  and  not  escheat.    9  Mod.  226.] 

(18)  See  note  21,  p.  485. 
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*A  corporation  may  be  dissolved,  1.  By  act  of  parliament,  which  is   r  ^^^  -• 
boundless  in  its  operations.  (19)   2.  By  the  natural  death  of  all  its  mem-   L  J 

bers,  in  case  of  an  aggregate  corporation.  (20)  3.  By  surrender  of  its  franchises 
into  the  hands  of  the  king,  which  is  a  kmd  of  suicide.  4.  By  forfeiture  of  its 
charter,  through  negligence  or  abuse  of  its  franchises;  in  which  case  the  law 
judges  that  the  body  politic  has  broken  the  condition  upon  which  it  was  incor- 

E orated,  and  thereupon  the  incorporation  is  void.  And  the  regular  course  is  to 
ring  an  information  in  nature  of  a  writ  of  quo  warranto^  to  inquire  by  what 
warrant  the  members  now  exercise  their  corporate  power,  having  forfeited  it  by 
such  and  such  proceedings.  The  exertion  of  this  act  of  law,  for  the  purposes 
of  the  state,  in  the  reigns  of  King  Charles  and  King  James  the  Second,  particu- 
larly by  seizing  the  charter  of  the  city  of  London,  gave  great  and  just  offence ; 
though  perhaps,  in  strictness  of  law,  the  proceedings  in  most  of  them  were 
sufficiently  regular :  but  the  judgment  against  that  of  London  was  reversed  bv 
act  of  parliament  (o)  after  the  revolution ;  and  by  the  same  statute  it  is  enacted, 
that  the  franchises  of  the  city  of  London  shall  never  more  be  forfeited  for  any 
cause  whatsoever.  And  because,  by  the  common  law,  corporations  were  dissolved, 
in  case  the  mayor  or  head  officer  was  not  duly  elected  on  the  day  appointed  in 
the  charter,  or  established  by  prescription,  it  is  now  provided,  (p)  that  for  tho 
future  no  corporation  shall  be  dissolved  upon  that  account ;  and  ample  direc 
tions  are  given  for  appointing  a  new  officer,  in  case  there  be  no  election,  or  a 
void  one,  made  upon  the  prescriptive  or  charter  day.  (21) 

(o)  Stat.  S  W.  And  M.  o.  &  (p)  SUt  11  Geo.  I,  o.  4. 


(19)  [The  long  cannot  by  his  prerogative  destroy  a  corporation.    Rex  v.  Amley,  2  Term  R. 

(20)  [But,  if  the  king  makes  a  corporation  consisting  of  twelve  men  to  continue  always  in 
saccession,  and  when  airr  of  them  die  the  others  may  choose  another  in  his  pldce,  it  may  be  so 
continued.  Roll.  524 ;  Bac.  Ab.  tit.  Corp.  Q.  But,  where  a  corporation  consists  of  several  dis- 
tinct integral  parts,  if  one  of  these  parts  become  extinct,  whether  by  the  death  of  the  persons 
of  whom  it  is  composed,  or  by  any  other  means,  the  whole  corporation  is  dissolved.  3  Burr. 
1866.  When  an  integral  part  of  a  corporation  is  gone,  and  the  corporation  has  no  power  to  restore 
it,  or  to  do  any  corporate  act,  the  corporation  is  so  far  dissolved  that  the  crown  may  grant  a  new 
charter.  3  T.  R.  199.  And  when  the  major  part  of  an  integral  part  of  a  corporation  whose 
attendance  is  required  at  the  election  of  officers,  being  gone,  it  operates  as  a  dissolution  of  the 
whole  oorjDoration,  which  has  thereby  lost  the  power  of  noldmg  corporate  assemblies  for  the  pur- 
pose of  filling  up  vacancies  aud  continuing  itself.  3  East,  213.  Ana  where  the  election  of  mayor 
was  to  be  made  by  the  majority  of  an  assembly  composed  of  several  integral  definite  parts  of  a 
corporation  and  other  burgesses  and  inhabitants  for  tne  time  being,  it  was  held  that  one  of  such 
definite  inte^l  parts,  being  reduced  below  its  majority  of  a  proper  number,  could  no  longer  be 
represented  m  such  corporate  assembly,  and  the  whole  corporation  was  thereby  dissolved,  being 
no  longer  capable  of  continuing  itself.    4  East,  17.] 

(21)  It  is  a  tacit  condition  of  a  grant  of  incorporation  that  the  corporators  shall  act  up  to 
the  end  or  design  for  which  they  were  incorporated ;  and  hence,  through  neglect  or  abuse  of 
its  firanchises.  a  corporation  may*forfeit  its  charter  as  for  condition  broKcn,  or  for  a  breach  of 
trust.  A.  and  A.  on  Corp.  ^  774,  and  cases  cit^d.  It  is  said,  however,  that  the  mere  omission 
by  a  corporation  to  exercise  its  powers  does  not,  of  itself,  disconnected  with  any  other  acts,  work 
a  forfeiture  of  the  charter :  Sandford  Ch..  Attorney-General  v.  Bank  of  Niagara,  1  Hopk.  361 ; 
but  this  can  hardly  be  universally  true,  and  in  several  cases  the  chartered  privileges  of  banks,  it 
has  been  held,  may  be  forfeited  by  suspension  of  specie  payments.  State  v.  Commercial  Bank, 
10  Ohio,  535 ;  People  v.  Bank  of  Pontiac,  12  Mich.  527 ;  see  State  v.  Bank  of  South  Carolina,  1 
Spcers,  441 ;  Attorney- General  v.  Bank  of  Michigan,  Ear.  Cb.  315.  So  a  usurpation  of  otlior 
franchises  than  those  conferred  by  the  charter  may  be  cause  of  forfeiture.  People  v.  Utica  Ins. 
Co.,  15  Johns.  358 ;  People  v.  Oakland  County  Bank,  1  Boue.  Mich.  282 ;  People  v.  River  Raisin 
and  Lake  Erie  R.  R.  Co.,  12  Mich.  389.  But  in  any  case  the  neglect  or  abuse  must  be  wilful ; 
not  merely  the  result  of  accident  or  mistake.  State  «.  Royalton  Turnpike  Co.,  11  Vt  431 ; 
People  V.  Hillsdale  Turnpike  Co.,  23  Wend.  254. 

The  forfeiture  of  chartered  privileges  must  be  declared  in  a  direct  proceeding  taken  on  behalf 
of  the  state  for  that  purpose,  and  cannot  be  taken  advantage  of  by  a  private  individual  in  any  col- 
lateral suit  or  proceeding.  Dver  v.  Walker,  40  Pcnn.  St.  157 ;  Vermont  and  Canada  R.  R.  Co.  r. 
Vermont  Central  R.  R.  Co.,  34*^  Vt.  57 ;  Hoard  v,  Talbot,  7  Gray,  120 ;  Cahill  v.  Kalamazoo  Ins.  Co. 
2  Doug.  Mich.  124;  Young  v,  Harrison,  6  Ga.  130;  Roudoll  v.  Pay,  32  Cal.  354;  Wood  v.  Coosa, 
<fec.,  R.  R.  Co.,  32  Ga.  273.    And  the  state  may  waive  the  forfeiture,  and  will  be  hold  to  do  so  by 
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any  diRtinot  leglalatiye  act  inoonsUtent  with  an  intent  to  enfoioe  it  See  Lumpkin  v,  Jones,  1 
felly,  30;  Gommeroial  Bank  t;.  State,  6  Smedes  and  M.  622:  People  v,  Kingston  Turnpike  Co., 
23  Wend.  193. 

The  modes  in  which  a  private  corporation  in  the  United  States  may  he  diasolyed  hare  heen  said 
to  he  three :  1.  By  the  death  of  its  members.  2.  Surrender  of  its  franchises.  3.  A  Jud^ent 
of  forfeiture  for  non-user  or  abuse.  Trustees  of  Molntire  Poor  School  t;.  Zanesville  G.  and  AC.  Co., 
9  Ohio,  289.  Where,  however;  the  corporate  powers  are  vested  in  shareholders  whobe  cvhares  are 
property,  and  putss  to  personal  representatives  on  the  death  of  the  owner,  it  is  difficult  to  perceive 
how  a  corporation  can  cease  to  exist  in  the  first  mode  mentioned.  To  these  should  be  added  the 
determination  of  corporate  powers  by  the  expiration  of  the  period  for  which  they  were  originally 
granted,  and  the  repeal  of  tine  charter  bj  the  legislature  where  the  right  to  repeal  was  reserved  in 
granting  it,  or  is  given  by  the  constitution  of  the  state  under  which  the  charter  was  obtained. 

The  neht  to  the  personal  property  of  a  corporation  upon  its  dissolution,  which,  in  England, 
is  in  the  king,  in  the  United  States,  is  in  the  people.  It  is  customary,  however,  either  by  gen 
eral  or  special  laws,  to  make  provision  for  applying  the  propertv  of  corporations,  both  real  and 
personal,  at  the  time  of  their  dissolution,  to  the  satisfaction  of  their  debts,  and  for  a  distribution 
of  the  surplus  among  the  corporators ;  and  by  that  means  the  hardships  attending  a  dissolution 
at  the  common  law  are  averted. 

THB  EKD  OF  THE  FIBST  BOOK. 
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THE  LAWS  OF  EFGLAiTD 


BOOK  THE  SECOND. 

OF  THE  RIGHTS  OF  THINGS. 

CHAPTEE  L 
OF  PROPERTY,  IN  GENERAL. 

The  former  book  of  these  Commentaries  having  treated  at  large  of  the  jura 
personarumy  or  such  rights  and  duties  as  are  annexed  to  the  persons  of  men, 
(he  objects  of  our  inquiry  in  this  second  book  will  be  the  jura  reruiUy  or  those 
rights  which  a  man  may  acquire  in  and  to  such  external  things  as  are  uncon- 
nected with  his  person.  These  are  what  the  writers  on  natural  law  style  the 
rights  of  dominion^  or  property,  concerning  the  natuite  and  original  of  which  I 
shall  first  premise  a  few  observations,  before  1  proceed  to  distribute  and  consider 
its  several  objects. 

*There  is  nothing  which  so  generallv  strikes  the  imagination,  and  r^ioi 
engages  the  affections  of  mankind,  as  tne  ri^ht  of  property;  or  that  ■-  -> 
sole  and  despotic  dominion  which  one  man  claims  and  exercises  over  the  exter- 
nal things  of  the  world,  in  total  exclusion  of  the  right  of  any  other  individual 
in  the  universe.  And  yet  there  are  very  few  that  wilTgive  themselves  the  trouble 
to  consider  the  origind  and  foundation  of  this  right  Pleased  as  we  are  with 
the  possession,  we  seem  afraid  to  look  back  to  the  means  by  which  it  was 
acquired,  as  if  fearful  of  some  defect  in  our  title;  or  at  best  we  rest  satisfied 
with  the  decision  of  the  laws  in  our  favour,  without  examining  the  reason  or 
authority  upon  which  those  laws  have  been  built.  We  think  it  enough  that  our 
title  is  derived  by  the  grant  of  the  former  proprietor,  by  descent  from  our 
ancestors,  or  by  the  last  will  and  testament  of  the  dying  owner;  not  caring  to 
reflect  that  (accurately  and  strictlv  speaking)  there  is  no  foundation  in  nature 
or  in  natural  law,  why  a  set  of  words  upon  parchment  should  convey  the 
dominion  of  land ;  why  the  son  should  have  a  right  to  exclude  his  fellow  creat- 
ures from  a  determinate  spot  of  ground,  because  his  father  had  done  so  before 
him :  or  why  the  occupier  of  a  particular  field  or  of  a  jewel,  when  lying  on  his 
death-bed,  and  no  longer  able  to  maintain  possession,  should  be  entitled  to  tell 
the  rest  of  the  world  which  of  them  should  enjoy  it  after  him.  These  inquiries, 
it  must  be  owned,  would  be  useless  and  even  troublesome  in  common  life.  It  is 
well  if  the  mass  of  mankind  will  obey  the  laws  when  made,  without  scrutinizing 
too  nicely  into  the  reasons  of  making  them.  But,  when  law  is  to  be  considered 
not  only  as  a  matter  of  practice,  but  also  as  a  rational  science,  it  cannot  be 
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improper  or  useless  to  examine  more  deeply  the  rudiments  and  grounds  of  these 
positive  constitutions  of  society. 
^1  In  the  beginning  of  the  world,  we  are  informed  by  holy  writ,  the  all-bountiful 
^-  Creator  gave  to  man  "dominion  overall  the  earth;  and  over  the  fish  of  the  sea, 
r^iQi  a^d  over  the  fowl  of  the  air,  and  over  every  living  thing  that  moveth  *upon 
■-  J  the  earth,  (a)  (This  is  the  only  true  and  solid  foundation  of  man's  do- 
minion over  external  things,  whatever  airy  metaphysical  notions  may  have  been 
started  by  fanciful  writers  upon  this  subject. )  The  earth,  therefore,  and  all  things 
therein,  are  the  general  property  of  all  mankind,  exclusive  of  other  beings,  from 
the  immediate  gift  of  the  Creator.  'And,  while  the  earth  continued  bare  of 
inhabi  '^uts,  it  is  reasonable  to  suppose  that  all  was  in  common  amon^  them,  and 
that  every  one  took  from  the  public  stock  to  his  own  use  such  things  as  his 
{immediate  necessities  required. 
(sttfuuns  -^  These  general  notions  of  property  were  then  sufficient  to  answer  all  the  pur- 
t^U'^^,^  iposes  of  human  life;  and  might  perhaps  still  have  answered  them  had  it  been 
\ti'iJuM  *^  mossible  for  mankind  to  have  remained  in  a  state  of  primeval  simplicity :  as 
'may  be  collected  from  the  manners  of  many  American  nations  when  first  dis- 
covered by  the  Europeans;  and  from  the  ancient  method  of  living  among. the 
first  Europeans  themselves,  if  we  may  credit  either  the  memorials  of  them  pre- 
served in  the  golden  age  of  the  poets,  or  the  uniform  accounts  given  by  histori- 
ans of  those  times,  wherein  "  erant  omnia  cammu7iia  et  indivisa  oinnibuSy  veluti 
cunctus  patrimonium  essetP  (3)  Not  that  this  communion  of  goods  seems 
have  been  applicable,  even  in  the  earliest  ages,  to  aught  but  the  substance 
thing ;  nor  could  it  be  extended  to  the  use  of  it  For,  by  the  law  of 
I  luavKii^;  and  reason,  he,  who  first  began  to  use  it,  acquired  therein  a  kind  of  tran- 
H.rt).t  /sient  property,  that  lasted  so  long  as  he  was  using  it,  and  no  longer :  (c)  or,  to 
5J]^  speak  with  greater  precision,  the  right  of  possession  continued  for  the  same  time 
—  only  that  the  act  of  possession  lasted.  Thus  the  ground  was  in  common,  and 
no  part  of  it  was  the  permanent  property  of  any  man  in  particular ;  yet  who- 
ever was  in  the  occupation  of  any  determined  spot  of  it,  for  rest,  for  shade,  or 
the  like,  acquired  for  the  time  a  Sbrt  of  ownersnip,  from  which  it  would  have 
been  unjust,  and  contrary  to  the  law  of  nature,  to  have  driven  him  by  force : 
r  «4 1  but  the  instant  that  he  ^quitted  the  use  or  occupation  of  it,  another 
L  J  might  seize  it,  without  injustice.  Thus  also  a  vine  or  other  tree  might  be 
said  to  be  in  common,  as  all  men  were  eaually  entitled  to  its  produce;  and  yet 
any  private  individual  might  gain  the  sole  property  of  the  fruit,  which  he  had 
gathered  for  his  own  repast  A  doctrine  well  illustrated  by  Cicero,  who  com- 
pares the  world  to  a  great  theatre,  which  is  common  to  the  public,  and  yet  the 
place  which  any  man  has  taken  is  for  the  time  his  own.  (d) 

But  when  mankind  increased  in  number,  craft,  ana  ambition,  it  became 
necessary  to  entertain  conceptions  of  more  permanent  dominion ;  and  to  appro- 
priate to  individuals  not  the  immediate  use  only,  but  the  very  substance  of  the 
thing  to  be  used.  Otherwise  innumerable  tumults  must  have  arisen,  and  the 
good  order  of  the  world  been  continually  broken  and  disturbed,  while  a  variety 
of  persons  were  striving  who  should  get  the  first  occuplition  of  the  same  thing, 
or  aisputing  which  of  them  had  actually  gained  it  As  human  life  also  grew 
more  and  more  refined,  abundance  of  conveniences  were  devised  to  render  it  more 
easy,  commodious,  and  agreeable;  as,  habitations  for  shelter  and  safety,  and 
raiment  for  warmth  and  decency.  But  no  man  would  be  at  the  trouble  to  pro- 
vide either,  so  long  as  he  had  only  an  usufructuary  property  in  them,  which  was 
to  cease  the  instant  that  he  quitted  possession ;  if,  as  soon  as  he  walked  out  of 
his  tent,  or  pulled  off  his  garment,  the  next  stranger  who  came  by  would  have 
a  right  to  inhabit  the  one,  and  to  wear  the  other.  In  the  case  of  habitations  in 
particular,  it  was  natural  to  observe,  that  even  the  brute  creation,  to  whom 
every  thing  else  was  in  common,  maintained  a  kind  of  permanent  property  in 
their  dwelnngs,  especially  for  the  protection  of  their  young;  that  the  birds  of 

(a)  Oen.  I,  28.  (6)  Jnstin.  1. 43.  c.  1.  (c)  Barboyr.  Puff.  I.  4.  c.  4. 

id)  Quemattmodum  tkeatrum,  eum  communs  »U,  rtcU  tamen  eUci  potest,  ^u$  e*»e  eum  locum  quern  quiaqu€ 
oeeuparit     De  Ftn.  1 3,  c.  20. 
330 


Digitized  by 


Google 


Ohap.  1.]       Nature  and  Origin  op  Property  Rights.  4 

the  air  had  nests,  and  the  beasts  of  the  field  had  caverns,  the  invasion  of  which 
they  esteemed  a  very  flagrant  injustice,  and  would  sacrifice  their  lives  to  pre- 
serve them.  Hence  a^  property  was  soon  established  in  every  man's  house  and 
home-stall ;  which  seem  to  have  been  ori^nally  mere  *temporary  huts  or  r  #5  -i 
movable  cabins,  suited  to  the  design  ol  Providence  for  more  speedily  ^  -■ 
peopling  the  earth,  and  suited  to  the  wandering  life  of  their  owners,  before  any 
extensive  property  in  the  soil  or  ground  was  established.  And  there  can  be  no 
doubt,  but  that  movables  of  every  kind  became  sooner  appropriated  than  the 
permanent  substantial  soil :  partly  because  they  were  more  susceptible  of  a  long 
occupancy,  which  might  be  continued  for  months  together  without  any  sensible 
interruption,  and  at  length  by  usage  ripen  into  an  established  right;  but  prin- 
cipally because  few  of  them  could  be  fit  for  use,  till  improved  and  meliorated  by 
the  bodily  labour  of  the  occupant,  which  bodily  labour,  bestowed  upon  any 
subject  which  before  lay  in  common  to  all  men,  is  universally  allowed  to  give 
the  fairest  and  most  reasonable,  title  to  an  exclusive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  therefore  a  more  early 
consideration.  Such  as  were  not  contented  with  the  spontaneous  product  of 
the  earth,  sought  for  a  more  solid  refreshment  in  the  flesh  of  beasts,  which  they 
obtained  by  liuntin^.  But  the  frequent  disappointments  incident  to  that 
method  of  provision,  induced  them  to  gather  together  such  animals  as  were  of 
a  more  tame  and  sequacious  nature ;  and  to  establish  a  permanent  property  in 
their  flocks  and  herds  in  order  to  sustain  themselves  in  a  less  precarious  manner, 
partly  by  the  milk  of  the  dams,  and  partly  by  the  flesh  of  the  young.  The  sup- 
port of  these  their  cattle  made  the  article  of  water  also  a  very  important  point. 
And  therefore  the  book  of  Genesis  (the  most  venerable  monument  of  antiquity, 
considered  merely  with  a  view  to  history)  will  furnish  us  with  frequent  instances 
of  violent  contentions  concerning  wells ;  the  exclusive  property  of  which  appears 
to  have  been  established  in  the  first  digger  or  occupant,  even  in  such  -places 
where  the  ground  and  herbage  remained  yet  in  common.  Thus  we  find  Abra- 
ham, who  was  but  a  sojourner,  asserting  his  right  to  a  well  in  the  country  of 
Abimelech,  and  exacting  an  ot^th  for  his  security,  ^^  because  he  had  digged  that 
well."  (e)  And  Isaac,  *about  ninety  years  afterwards,  reclaimed  this  his  r  ^^  1 
father's  property ;  and  after  much  contention  with  the  Philistines,  was  ^  -■ 
sufiered  to  enjoy  it  in  peace.  (/) 

All  this  while  the  soil  and  pasture  of  the  earth  remained  still  in  common  as 
before,  and  open  to  every  occupant :  except  perhaps  in  the  neighborhood  of 
towns,  where  the  necessity  of  a  sole  and  exclusive  property  in  lands  (for  the 
sake  of  agriculture)  was  earlier  felt,  and  therefore  more  readily  complied  with. 
Otherwise,  when  the  multitude  of  men  and  cattle  had  consumed  every  conven- 
ience on  one  spot  of  ground,  it  was  deemed  a  natural  right  to  seize  upon  and 
occupy  such  other  lands  as  would  more  easily  supply  their  necessities.  This 
practice  is  still  retained  among  the  wild  and  uncultivated  nations  that  have 
never  been  formed  into  civil  states,  like  the  Tartars  and  others  in  the  east; 
where  the  climate  itself,  and  the  boundless  extent  of  their  territory,  conspire  to 
retain  them  still  in  the  same  savage  state  of  vagrant  liberty,  which  was  universal 
in  the  earliest  ages;  and  which,  Tacitus  informs  us,  continued  amon^  the 
Germans  till  the  decline  of  the  Roman  empire.  (^)  We  have  also  a  stnkinff 
example  of  the  same  kind  in  the  history  of  Abraham  and  his  nephew  Lot.  (/i j 
When  their  joint  substance  became  so  great,  that  pasture  and  other  conveniences 
grew  scarce,  the  natural  consequence  was,  that  a  strife  arose  between  their 
servants ;  so  tfiat  it  was  no  longer  practicable  to  dwell  together.  This  conten- 
tion Abraham  thus  endeavoured  to  compose :  "  Let  there  be  no  strife  I  pray  thee 
between  thee  and  me.  Is  not  the  whole  land  before  thee  ?•  Separate  thyself,  I 
pray  thee,  from  me.  If  thou  wilt  take  the  left  hand,  then  I  will  so  to  the  right; 
or  if  thou  depart  to  the  right  hand,  then  I  will  go  to  the  left.  This  plainly 
implies  an  acknowledged  right,  in  either,  to  occupy  whatever  ground  he  pleased, 

(«>  G«n.  xxl.  SO.  (/)  Gen.  xxvi,  15,  IS,  &c. 

(0)  Colunt  discrttietdivftrai  f  utfona,  ui  campus^  tU  nemtu  placuU,    De  mor,  Otr*  10. 
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that  was  not  pre-occupied  by  other  tribes.  ''And  Lot  lifted  up  his  eyes,  aud 
beheld  all  the  plain  of  Jordan,  that  it  was  well  watered  everywhere,  even  as  the 
ganlen  of  the  Lord.  Then  Lot  chose  him  all  the  plain  of  Jordan,  and  journeyed 
east ;  and  Abraham  dwelt  in  the  land  of  Canaan.'^ 

r  *7 1  *Upon  the  same  principle  was  founded  the  right  of  migration,  or  sending 
■-  -'  colonies  to  find  out  new  habitations,  when  the  mother  country  was  over- 
charged with  inhabitants ;  which  was  practised  as  well  by  the  Phoenicians  and 
GreeKS,  as  the  Germans,  Scythians,  and  other  northern  people.  And,  so  long 
as  it  was  confined  to  the  stocking  and  cultivation  of  desert,  uninhabited 
countries,  it  kept  strictly  within  the  limits  of  the  law  of  nature.  But  how  fai 
the  seizing  on  countries  already  peopled,  and  driving  out  or  massacring  the 
innocent  and  defenceless  natives,  merely  because  they  differed  from  their  invaders 
in  language,  in  religion,  in  customs,  in  government,  or  in  colour ;  how  far  such 
a  conduct  was  consonant  to  nature,  to  reason,  or  to  Christianity,  deserved  well 
to  be  considered  by  those,  who  have  rendered  their  names  immortal  by  thus 
civilizing  mankind.  * 

As  the  world  by  degrees  grew  more  populous,  it  daily  became  more  difficult 
to  find  out  new  spots  to  inhabit,  without  encroaching  upon  former  occupants; 
and,  by  constantly  occupying  the  same  individual  spot,  the  fruits  of  the  earth 
were  consumed,  and  its  spontaneous  produce  destroyed,  without  any  provision 
for  future  supply  or  succession.  It  therefore  became  necessary  to  pursue  some 
regular  method  of  providing  a  constant  subsistence ;  and  this  necessity  produced, 
or  at  least  promoted  and  encouraged,  the  art  of  agriculture.  And  the  art  of 
agriculture,  by  a  regular  connexion  and  consequence,  introduced  and  established 
the  idea  of  a  more  permanent  property  in  the  soil  than  had  hitherto  been  received 
and  adopted.  It  was  clear  that  the  earth  would  not  produce  her  fruits  in  sufficient 
quantities,  without  the  assistance  of  tillage :  but  who  would  be  at  the  pains  of 
tilling'  it,  if  another  might  watch  an  opportunity  to  seize  upon  and  enjoy  the 
product  of  his  industry,  art,  and  labour  ?  Had  not  therefore  a  separate  property 
m  lands,  as  well  as  movables,  been  vested  in  some  individuals,  the  world  must 
have  continued  a  forest,  and  men  have  been  mere  animals  of  prey ;  which,  accord- 
r  #Q  1  ing  to  some  philosophers,  is  the  genuine  state  of  nature.  'Whereas  now  (so 
■■  -'  graciously  has  Providence  intenvoven  our  duty  and  our  happiness  together) 
the  result  of  this  very  necessity  has  been  the  ennobling  of  the  human  species,  by 
giving  it  opportunities  of  improving  its  rational  faculties,  as  well  as  of  exerting  its 
natural.  JNecessity  begat  property :  and  in  order  to  insure  tiiat  property,  recourse 
was  had  to  civil  society,  which  brought  along  with  it  a  long  train  of  inseparable 
concomitants :  states,  government,  laws,  punishments,  and  the  public  exercise 
of  religious  duties.  Thus  connected  together,  it  was  found  that  a  part  only  of 
society  was  sufficient  to  provide,  by  their  manual  labour,  for  the  necessary  sub- 
sistence of  all ;  and  leisure  was  given  to  others  to  cultivate  the  human  mind,  to 
invent  useful  arts,  and  to  lay  the  foundations  of  science. 

The  only  question  remaiiiing  is,  how  this  property  became  actually  vested:  or 
what  it  is  that  gave  a  man  an  exclusive  right  to  retain  in  a  permanent  manner 
that  specific  land,  which  before  belonged  generally  to  every  body,  but  particu- 
larly to  nobody.  And,  as  we  before  observed  that  occupancy  gave  the  right  to 
the  temporary  use  of  the  soil,  so  it  is  agreed  upon  all  hands,  that  occupancy 
gave  also  the  original  right  to  the  permanent  property  in  the  substance  of  the 
earth  itself:  whicn  excludes  every  one  else  but  the  owner  from  the  use  of  it 
There  is  indeed  some  difference  among  the  writers  on  natural  law,  concerning 
the  reason  why  occupancy  should  convey  this  right,  and  invest  one  with  this 
absolute  property:  Grotius  and  Puffendorf  insisting  that  this  right  of  occupancy 
is  found  on  a  tacit  and  implied  assent  of  all  mankind,  that  the  first  occupant 
should  become  the  owner;  and  Barbeyrac,  Titius,  Mr.  Locke,  and  others,  hold- . 
ing,  that  there  is  no  such  implied  assent,  neither  is  it  necessary  that  there 
should  be ;  for  that  the  very  act  of  occupancy,  alone,  being  a  degree  of  bodily 
labour,  is  from  a  principle  of  natural  justice,  without  any  consent  or  compact, 
sufficient  of  itself  to  gain  a  title.    A  dispute  that  savours  too  much  of  nice  and 
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scholastic  refinement.  (1)  However,  both  sides  agree  in  this,  that  occnpancj  ia 
the  thing  by  which  the  title  was  in  fact  originally  gained ;  every  man  seizing  to 
his  own  continued  *use  such  spots  of  ground  m  he  found  most  agreeable  r  41A  i 
to  his  own  convenience,  provided  he  found  them  unoccupied  by  any  L  ^J 
one  else. 

Property,  both  in  lands  and  movables,  being  thus  originally  acquired  by  the 
first  taker,  which  taking  amounts  to  a  declaration  that  he  intends  to  appropri- 
ate the  thing  to  his  own  use,  it  remains  in  him,  by  the  principles  of  universal 
law,  till  such  time  as  he  does  some  other  act  which  shews  an  intention  to 
abandon  it ;  for  then  it  becomes,  naturally  speaking,  public  juris  once  more, 
and  is  liable  to  be  again  appropriated  by  the  next  occupant  »o,  if  one  is  pos- 
sessed of  a  jewel,  and  casts  it  into  the  sea  or  a  public  highway,  iiiis  is  such  an 
express  dereliction,  that  a  property  will  be  vested  in  the  first  fortunate  finder 
that  will  seize  it  to  his  own  use.  But  if  he  hides  it  privately  in  the  earth  or 
other  secret  place,  and  it  is  discovered,  the  finder  acquires  no  property  therein ; 
for  the  owner  hath  not  by  this  act  declared  any  intention  to  abandon  it,  but 
rather  the  contrary :  and  if  he  loses  or  drops  it  by  accident,  it  cannot  be  collected 
from  thence,  that  he  designed  to  quit  the  possession ;  and  therefore  in  such  a 
case  the  property  still  remains  in  the  loser,  who  may  claim  it  again  of  the  finder. 
And  this,  we  may  remember,  is  the  doctrine  of  the  law  of  England,  with  relaticta 
to  treasure  trove,  (t) 

But  this  method  of  one  man's  abandoning  his  property,  and  another  seizing 
the  vacant  possession,  however  well  founded  in  tlieorv,  could  not  long  subsist  in 
fact  It  was  calculated  merely  for  the  rudiments  of  civil  society,  and  necessa- 
rily ceased  among  the  complicated  interests  and  artificial  refinements  of  polite 

(i)  See  book  I,  page  206. 

(1)  [Bnt  it  is  of  ^reat  importance  that  moral  obligations  and  the  rudiments  of  laws  should  be 
reieired  to  trae  and  mtelligible  principles,  snch  as  the  minds  of  serious  and  well-disposed  men  can 
relv  upon  with  confidence  and  satisfaction. 

Mr.  liocke  says,  "  that  the  labor  of  a  man's  body,  and  the  work  of  his  hands,  we  may  say  are  \ 
properly  his.    w  hatsoever  then  he  removes  out  of'the  state  that  nature  hath  provided  and  left  it 
m,  he  hath  mixed  his  labor  with,  and  joined  to  it  something  that  is  his  own,  and  thereby  makes 
it  his  property."    On  Gov.  c.  5. 

But  this  argument  seems  to  be  a  petitio  prindpii;  for  mixing  labor  with  a  thing  can  signify 
oidy  to  make  an  alteration  in  its  shape  or  form ;  and  if  I  had  a  right  to  the  substance)  before  any 
labor  was  bestowed  upon  it,  that  right  still  adheres  to  all  that  remains  of  the  substance,  whatever 
changes  it  may  have  undergone.  If  I  had  no  right  before,  it  is  clear  that  I  have  none  after ;  and 
we  have  not  advanced  a  single  step  bv  this  demonstration. 

The  account  of  Grotius  and  Puffendorf,  who  maintain  that  the  origin  and  Inviolability  of  pro- 
perty are  founded  upon  a  tacit  promise  or  compact,  and  therefore  we  cannot  invade  another's 
property  without  a  violation  of  a  promise  or  a  breach  of  good  faith,  seems  equally,  or  more,  super- 
fluous and  inconclusive. 

There  appears  to  be  just  the  same  necessity  to  call  in  the  aid  of  a  promise  to  account  for,  or 
enforce,  every  other  moral  obligation,  and  to  say  that  men  are  bound  not  to  beat  or  murder  each 
other,  because  they  have  promised  not  to  do  so.  Men  are  bound  to  ftillil  their  contracts  and 
engagements,  because  society  could  not  otherwise  exist;  jnen  are  bound  to  refrain  from  another's 
property,  because,  likewise,  society  could  not  otherwise  exist.  Nothing  therefore  is  gained  by 
revolving  one  obligation  into  the  other. 

But  how,  or  when,  then,  does  property  commence  t  I  conceive  no  better  answer  can  be 
given,  than  by  occupancv,  or  when  any  Uiing  ia  separated  for  private  use  from  the  common 
stores  of  nature.  This  is  agreeable  to  the  reason  and  sentiments  of  mankind,  prior  to  all  civil 
establishments.  When  an  imtutored  Indian  has  set  before  him  the  fruit  which  he  has  plucked 
from  the  tree  that  protects  him  from  the  heat  of  the  sun,  and  the  shell  of  water  raised  from 
the  fountain  that  springs  at  his  feet ;  if  he  is  driven  by  any  daring  intruder  from  this  repast, 
BO  easy  to  be  replaced,  he  instantly  feels  and  resents  the  violation  of  that  law  of  propertv, 
which  nature  herself  has  written  upon  the  hearts  of  all  mankind.  This  universal  principle 
we  find  well  described  in  the  laws  of  Menu,  son  of  Brama:  "Sages,  who  know  former  times, 
pronounce  cultivated  land  to  be  the  property  of  him  who  cut  away  the  wood,  or  who  cleared  and 
t^iaH-iL^  and  the  antelope,  of  the  first  hunter  who  mortally  wounded  it"    3  Sir  Wm.  Jones,  341. 

Tfortatgresting  discussions  on  these  questions,  the  reader  is  referred  to  Hume's  PhUosophical 
works,  vol.  2;  Bentham,  Fragment  of  Government,  Ed.  1776,  p.  179,  n;  Austin,  Province  of 
Jun^tprudence.] 
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and  established  governments.  In  these  it  was  found,  that  what  became  incon- 
venient or  useless  to  one  man,  was  highly  convenient  and  useful  to  another; 
who  was  ready  to  give  in  exchange  for  it  some  equivalent,  that  was  equally 
desirable  to  the  former  proprietor.  Thus  mutual  convenience  introduced  com- 
mercial traffic,  and  the  reciprocal  transfer  of  property  by  sale,  grant,  or  convey- 
r*10l  *^^^-  which  *may  be  considered  either  as  a  continuance  of  the  orieiual 
^  -I  possession  which  the  first  occupant  had ;  or  as  an  abandoning  of  the  thing 
by  the  present  owner,  and  an  immediate  successive  occupancy  of  the  same  by 
the  new  proprietor.  The  voluntary  dereliction  of  the  owner,  and  delivering  the 
possession  to  another  individual,  amount  to  a  transfer  of  the  property :  the  pro- 

Erietor  declaring  his  intention  no  longer  to  occupy  the  thing  himself,  but  that 
is  own  right  of  occupancy  shall  be  vested  in  the  new  acquirer.  Or,  taken  in 
the  other  li^ht,  if  I  agree  to  part  with  an  acre  of  my  land  to  Titius,  the  deed  of 
conveyance  is  an  evidence  of  my  intending  to  abandon  the  property :  and  Titius, 
being  the  only  or  first  man  acquainted  with  such  my  intention,  immediately 
steps  in  and  seizes  the  vacant  possession:  thus  the  consent  expressed  by  the 
conveyance  gives  Titius  a  good  right  against  me ;  and  possession,  or  occupancy, 
confirms  that  right  against  all  the  world  besides. 

The  most  universal  and  effectual  way  of  abandoning  property,  is  by  the  death 
of  the  occupant :  when,  both  the  actual  possession  and  intention  of  keeping 
possession  ceasing,  the  property  which  is  founded  upon  such  possession  and 
intention  ought  also  to  cease  of  course.  For,  naturally  speaking,  the  instant  a 
man  ceases  to  be,  he  ceases  to  have  any  dominion :  else  if  he  had  a  right  to  dis- 
pose of  his  acquisitions  one  moment  beyond  his  life,  he  would  also  have  a  right 
to  direct  their  disposal  for  a  million  of  ages  after  him:  which  would  be  highly 
absurd  and  inconvenient.  All  property  most  therefore  cease  upon  death,  con- 
sidering men  as  absolute  individuals,  and  unconnected  with  civil  society :  for, 
then,  by  the  principles  before  established,  the  next  immediate  occupant  would 
acquire  a  right  in  all  that  the  deceased  possessed.  But  as,  under  civilized  gov- 
ernments which  are  calculated  for  the  peace  of  mankind,  such  a  constitution 
would  be  productive  of  endless  disturbances,  the  universal  law  of  almost  every 
nation  (which  is  a  kind  of  secondary  law  of  nature)  has  either  given  the  dying 
person  a  power  of  continuing  his  property,  by  disposing  of  his  possessions  by 


will ;  or,  in  case  he  neglects  to  dispose  of  it,  or  is  not  permitted  to  make  any 
r*ll  1  disposition  *at  all,  the  municipal  law  of  the  country  then  st^ps  in,  and 
L       -■  declares  who  shall  be  the  successor,  representative,  or  heir  of  the  deceased ; 


that  is,  who  alonjs  shall  have  a  right  to  enter  upon  this  vacant  possession,  in 
order  to  avoid  thac  confusion  which  its  becoming  again  common  would  occa- 
sion, (k)  And  farther,  in  case  no  testament  be  permitted  by  the  law,  or  none  be 
made,  and  no  heir  can  be  found  so  qualified  as  the  law  requires,  still,  to  prevent 
the  robust  title  of  occupancy  from  again  taking  place,  the  doctrine  of  escheats  is 
adopted  in  almost  every  country ;  whereby  the  sovereign  of  the  state,  and  those 
who  claim  under  his  authority,  are  the  ultimate  heirs,  and  succeed  to  those 
inheritances  to  which  no  other  title  can  be  formed. 

The  right  of  inheritance,  or  descent  to  the  children  and  relations  of  the 
deceased,  seems  to  have  been  allowed  much  earlier  than  the  right  of  devising 
by  testament.  We  are  apt  to  conceive  at  first  view  that  it  has  nature  on  its  side ; 
yet  we  often  mistake  for  nature  what  we  find  established  by  lon^  and  inveterate 
custom.  It  is  certainly  a  wise  and  effectual,  but  clearly  a  political,  establish- 
ment; since  the  permanent  right  of  property,  vested  in  the  ancestor  himself, 
was  no  natural^  but  merely  a  civil  right  (2)     It  is  true,  that  the  transmission 

(k)  It  is  principally  to  prevent  any  vacancy  of  possession,  that  the  civil  law  considers  flither  and  son  as 
one  person ;  so  that  upon  the  death  of  either,  the  inheritance  does  nut  so  properly  descenti,  as  continae 
In  the  hands  of  the  sunivor.    Ff,  28,  2  11. 

(2)  [I  cannot  agree  with  the  learned  commentator,  that  the  permanent  right  of  property  vested 
in  the  ancestor  himself  (that  is,  for  liis  life),  is  not  a  natural,  but  merely  a  civil,  right. 

I  have  endeavored  to  show  (Note  1)  that  the  notion  of  property  is  universal,  and  is  sug- 
gested to  the  mind  of  man  by  reason  and  nature,  prior  to  all  positive  institutions  and  (\ivu* 
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of  one's  possessions  to  posterity  has  an  evident  tendency  to  make  a  man  a  good 
citizen  and  a  useful  member  oj  society  :  it  sets  the  passions  on  the  side  of  duty, 
and  prompts  a  man  to  deserye  well  of  the  public,  when  he  is  sure  that  the 
reward  of  his  services  will  not  die  with  himself,  but  be  transmitted  to  those 
with  whom  he  is  connected  by  the  dearest  and  most  tender  affections.  Yet, 
reasonable  as  this  foundation  of  the  right  of  inheritance  may  seem,  it  is  prob- 
able that  its  immediate  original  arose  not  from  speculations  altogether  so  deli- 
cate and  refined,  and,  if  not  from  fortuitous  circumstances,  at  least  from  a 
plainer  and  more  simple  principle.  A  man's  children  or  nearest  relations  are 
usually  about  him  on  his  *death-bed,  and  are  the  earliest  witnesses  of  his  r  ^^^  i 
decease.  They  become  therefore  generally  the  next  immediate  occupants,  ^  -» 
till  at  length  in  process  of  time  this  frequent  usage  ripened  into  general  law.. 
And  therefore  also  in  the  earliest  ages,  on  failure  of  children,  a  man's  servants 
born  under  his  roof  were  allowed  to  be  his  heirs ;  being  immediately  on  the 
spot  when  he  died.  For,  we  find  the  old  patriarch  Abraham  expressly  aeclarin^, 
that  "  since  God  had  given  him  no  seed,  his  steward  Eliezer,  one  bom  in  his 
house,  was  his  heir."  (/) 

While  property  continued  only  for  life,  testaments  were  useless  and  unknown : 
and,  when  it  became  inheritable,  the  inheritance  was  long  indefeasible,  and  the 
children  or  heirs  at  law  were  incapable  of  exclusion  bjr  will.  Till  at  length  it 
was  found,  that  so  strict  a  rule  of  inheritance  made  heirs  disobedient  and  head- 
strong, defrauded  creditors  of  their  just  debts,  and  prevented  many  provident 
fathers  from  dividing  or  charging  their  estates  as  the  exigence  of  their  families 
required.  This  introduced  pretty  generally  the  right  of  disposing  of  one's 
property,  or  a  part  of  it,  by  testament ;  that  is,  by  written  or  oral  instructions 
properly  witnessed' said  authenticated,  according  to  the  pleasure  of  the  deceased, 
which  we  therefore  emphatically  style  his  wiu.  This  was  established  in  some 
countries  much  later  than  in  others.  With  us  in  England,  till  modern  times,  a 
man  could  only  dispose  of  one-third  of  his  movables  from  his  wife  and  chil- 
dren ;  and,  in  general,  no  will  was  permitted  of  lands  till  the  reign  of  Henry 
the  Eighth;  and  then  only  of  a  certain  portion:  for  it  was  not  till  after  the 
restoration  that  the  power  of  devising  real  property  became  so  universal  as  at 
present. 

Wills,  therefore,  and  testaments,  rights  of  inheritance  and  suQQessions,  are  all 
of  them  creatures  of  the  civil  or  municipal  laws,  and  accordingly  are  in  all 
respects  regulated  by  them ;  every  distinct  country  having  different  ceremonies 
ana  requisites  to  make  a  testament  completely  valid ;  neither  does  any  thing 
vary  more  than  the  right  of  inheritance  under  different  *national  estab-  r  ^-. « -■ 
Ushments.    In  England,  particularly,  this  diversity  is  carried  to  such  a  ■-        J 

(0  Gen.  XV,  8. 

ized  refinements.  If  the  law8  of  the  land  were  suspended,  we  should  be  nnder  the  same  moral 
and  natural  obligation  to  refrain  from  invading  each  other's  property  as  from  attacking  and 
assaulting  each  other's  persons.  I  am  obliged  also  to  differ  from  me  learned  judge,  and  all 
writers  upon  general  law,  who  maintain  that  children  have  no  better  claim  by  nature  to  succeed 
to  the  property  of  their  deceased  parents  than  strangers ;  and  that  the  preference  given  to  them 
originates  solely  in  political  establishments.  I  know  no  other  criterion  by  which  we  can  deter- 
mine any  rule  or  ooligation  to  be  founded  in  nature,  than  its  universality ;  and  by  inquiring 
whether  it  is  not,  and  has  not  been,  in  all  countries  and  ages,  agreeable  to  the  feelings,  affections, 
and  reason  of  mankind.  The  affection  of  parents  towards  their  children  is  the  most  powerful  and 
universal  principle  which  nature  has  planted  In  the  human  breast ;  and  it  cannot  be  conceived, 
even  in  the  most  savage  state,  that  any  one  is  so  destitute  of  that  affection  and  of  reason,  who 
would  not  revolt  at  the  position,  that  a  stranger  has  as  good  a  right  as  his  children  to  the  proper^ 
of  a  deceased  parent. 

Hceredes  successoresque  sui  euique  llberi,  seems  Jiot  to  have  been  confined  to  the  woods  of  Qer- 
many,  but  to  be  one  of  the  first  laws  in  the  code  of  nature ;  though  positive  institutions  may 
have  thought  it  prudent  to  leave  the  parent  the  full  disposition  of  his  property  after  his  death, 
or  to  regulate  the  shares  of  the  children,  when  the  parent's  will  is  unknown. 

In  the  earliest  history  of  mankind  we  have  express  authority  that  this  is  agreeable  to  the  will 
of  Ghod  himself;  and  behold  the  word  of  the  Lord  came  unto  Abraham,  saying,  this  shall  not  be  thine 
heir;  but  he  that  shaU  come  out  of  thine  own  bowels  shaU  be  thine  heir.    Gen.  o.  15.   Christiah. 
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length,  afl  if  it  had  been  meant  to  point  ont  the  power  of  the  laws  in  regulating 
the  succession  to  property,  and  how  futile  every  claim  must  be,  that  has  not  its 
foundation  in  the  positive  rules  of  the  state.  In  personal  estates  the  father  may 
succeed  to  his  children ;  in  landed  property  he  never  can  be  their  immediate 
heir,  by  any  the  remotest  possibility :  (3)  in  general  only  the  eldest  son,  in  some 
places  only  the  youngest,  in  others  all  the  sons  together,  have  a  right  to  succeed 
to  the  inheritance :  in  real  estates  males  ai*e  preferred  to  females,  and  the  eldest 
male  will  usually  exclude  the  rest;  in  the  division  of  personal  estates,  the 
females  of  equal  degree  are  admitted  together  with  the  males,  and  no  right  of 
primogeniture  is  allowed. 

This  one  consideration  may  help  to  remove  the  scruples  of  many  well-meaning 
persons,  who  set  up  a  mistaken  conscience  in  opposition  to  the  rules  of  law.  If 
a  man  disinherits  his  son,  by  a  will  dul^  executed,  and  leaves  his  estate  to  a 
stranger,  there  are  many  who  consider  this  proceeding  as  contrary  to  natural 
lustice ;  while  others  so  scrupulously  adhere  to  the  supposed  intention  of  the 
dead,  that,  if  a  will  of  lands  be  attested  by  only  two  witnesses,  instead  of  threey 
which  the  law  requires,  they  are  apt  to  imagine  that  the  heir  is  bound  in  con- 
science to  relinquish  his  title  to  the  devisee.  But  both  of  them  certainly  pro- 
ceed upon  very  erroneous  principles,  as  if,  on  the  one  hand,  the  son  had  by 
nature  aright  to  succeed  to  his  father's  lands:  or,  as  if,  on  the  other  hand,  the 
owner  was  by  nature  entitled  to  direct  the  succession  of  his  property  after  his 
own  decease.  Whereas,  the  law  of  nature  suggests,  that,  on  the  death  of  the 
possessor,  the  estate  should  again  become  common,  and  be  open  to  the  next 
occupant,  unless  otherwise  ordered  for  the  sake  of  civil  peace  by  the  positive  law 
of  society.  The  positive  law  of  society,  which  is  with  us  the  municipal  law  of 
England,  directs  it  to  vest  in  such  person  as  the  last  proprietor  shall,  by  will, 
attended  with  certain  requisites,  appoint ;  and,  in  defect  of  such  appointment,  to 
r  tc-ij^  1  go  to  some  particular  person,  who,  from  the  result  *of  certain  local  consti- 
••  -■  tutions,  appears  to  be  the  heir  at  law.  Hence  it  follows,  that,  where  the 
appointment  is  regularly  made,  there  cannot  be  a  shadow  of  right  in  any  one 
but  the  person  appointed ;  and,  where  the  necessary  requisites  are  omitted,  the 
right  of  the  heir  is  equallv  strong,  and  built  upon  as  solid  a  foundation,  as  the 
right  of  the  devisee  would  have  been,  supposing  such  requisites  were  observed. 

But,  after  all,  there  are  some  few  things,  which,  notwithstanding  the  general 
introduction  and  continuance  of  property,  must  still  unavoidably  remain  in 
common ;  being  such  wherein  nothing  but  an  usufructuary  property  is  capable 
of  being  had ;  and,  therefore,  they  still  belong  to  the  first  occupant,  during  the 
time  he  holds  possession  of  them,  and  no  longer.  Such  (among  others)  are  the 
elements  of  light,  air  and  water ;  which  a  man  may  occupy  by  means  of  his  win- 
dows, his  gardens,  his  mills,  and  other  conveniences :  such,  also,  are  the  gener- 
ality of  those  animals  which  are  said  to  hefercB  natures,  or  of  a  wild  and  untame- 
able  disposition ;  which  any  man  may  seize  upon  and  keep  for  his  own  use  or 
pleasure.  All  these  things,  so  long  as  they  remain  in  possession,  every  man  has 
a  right  to  enjoy  without  disturbance ;  but,  if  once  they  escape  from  his  custody, 
or  he  voluntanly  abandons  the  use  of  them,  they  return  to  the  common  stock, 
and  any  man  else  has  an  equal  right  to  seize  and  enjoy  them  afterwards. 

Again ;  there  are  other  things  in  which  a  permanent  property  may  subsist, 
not  only  as  to  the  temporary  use,  but  also  the  solid  substance ;  and  which  yet 
would  be  frequently  found  without  a  proprietor,  had  not  the  wisdom  of  the  law 
provided  a  remedy  to  obviate  this  inconvenience.  Such  are  forests  and  other 
waste  grounds,  which  were  omitted  to  be  appropriated  in  the  general  distribu- 
tion of  lands;  such,  also,  are  wrecks,  estrays,  and  that  species  of  wild  animals 
which  the  arbitrary  constitutions  of  positive  law  have  distinguished  from  the 

(3)  That  is,  as  father  he  could  not  be  such  heir ;  but  he  might  nevertheless  sustain  such  rela- 
tion to  the  child  in  a  collateral  way  as  to  entitle  him  to  the  inheritance. 

And  since  the  statute  3  and  4  vTilliaih  IT,  c.  106,  the  lineal  ancestor  m^  be  heir  to  his  issue 
in  preference  to  collaterals,  where  there  is  a  fiEuilure  of  lineal  descendants.  Similar  statutes  exist 
in  the  United  States. 
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rest  by  the  well-known  appellation  of  game.  With  regard  to  these  and  some 
others,  as  disturbances  and  quarrels  *would  frequently  arise  among  indi-  r^^-  -i 
viduals,  contending  about  the  acquisition  of  this  species  of  property  by  ^  J 
first  occupancy,  the  law  has  therefore  wisely  cut  up  the  root  of  dissention  by 
vesting  the  things  themselves  in  the  sovereign  of  the  state ;  or  else  in  his  repre- 
sentatives appointed  and  authorized  by  him,  being  usually  the  lords  of  manors. 
And  thus  the  legislature  of  England  has  universally  promoted  the  grand  ends 
of  civil  society,  the  peace  and  security  of  individuals,  by  steadily  pursuing  that 
wise  and  orderly  maxim  of  assigning  to  every  thing  capable  of  ownership  a  legal 
and  determinate  owner.  (4) 


CHAPTER  11. 


OF  REAL  PROPERTY  ;  AND,  FIRST,  OF  CORPOREAL  HERED. 

ITAMENTS. 

The  objects  of  dominion  or  property  are  things^  as  contradistinguished  from 
persons :  and  things  are,  by  the  law  of  England,  distributed  into  two  kinds ; 
things  real  and  things  personal.  Things  real  are  such  as  are  permanent,  fixed 
and  immovable,  whica  cannot  be  carried  out  of  their  place ;  as  lands  and  tene- 
ments: things  personal  are  goods,  money,  and  all  other  movables;  which  may 
attend  the  owner's  person  wherever  he  thinks  proper  to  go.  (1) 

In  treating  of  thmgs  real,  let  us  consider,  first,  their  several  sorts  or  kinds ; 
secondly,  the  tenures  oy  which  they  may  be  holden ;  tMrdly,  the  estates  which 
may  be  had  in  them;  ondi fourthly,  the  title  to  them,  and  the  manner  oiacquir- 
tno^and  losing  it 

First,  with  regard  to  their  several  sorts  or  kinds,  things  real  are  usually  said 
to  consist  in  lands,  tenements  or  hereditaments.    Land  comprehends  all  things 

(4)  [It  is  not  very  easy,  as  the  author  seems  to  be  aware,  for  the  minds  of  readers  who  have 
been  bom  and  bred  un  in  all  the  habits  and  with  the  feelings  of  civil  society,  to  admit  the  truth 
of  this  reasoning  on  the  acquisition  and  transmission  of  property.  The  subject  is  too  wide  a  one 
to  be  discussed  m  a  note ;  but  two  observations  may  be  made  as  important  in  forming  a  sound 
opinion  on  the  whole*  matter.  First,  we  should  have  a  clear  notion  what  is  meant  by  natural 
nghtH,  or  rights  founded  in  the  laws  of  nature,  as  far  as  regards  this  subject.  When  we  say 
that  a  ri^ht  to  devise  property  of  our  own  acquisition,  or  to  inherit  that  left  undisposed  of  by  our 
fathers,  IS  a  right  founded  on  the  law  of  nature,  we  commonly  mean,  a  right  founded  on  those 
eonclusions  of  natural  reason  and  justice  which  men  in  all  civil  societies  have,  as  it  were,  by 
general  consent,  recognized  and  established.  But  it  is  obvious  that  the  law  of  nature,  thus 
understood,  presupposes  the  formation,  nay,  even  in  some  measure,  the  maturity  of  civil  society, 
and  of  course  along  with  it  the  existence  of  the  right  of  property.  Whereas,  strictljr  considered, 
the  law  of  nature  relates  to  a  time  anterior  to  this,  and  provides  for  a  state  of  things  independent 
of  civil  compact.  In  this  point  of  view  it  seems  correct  to  say  that  inheritance  and  devise  are 
not  founded  on  the  law  of  nature. 

But  secondly,  in  the  former  sense  it  may  be  equally  true,  that  the  industrious  acquirer  of  prop- 
ertv  has  a  natural  right  to  transmit  it  to  whomsoever  he  pleases,  and  that  the  child  has  a  natural 
right  to  inherit  what  his  ancestor  shall  not  have  transmitted  specially  to  any  other  person ;  that 
is  to  say,  the  wisest  persons  in  all  societies  have  agreed  that,  by  the  establishment  of  these  two 
rights,  certain  great  purposes  of  civil  union  are  best  answered.] 

(1)  The  reader  wiU  be  careful  to  note  here  that  the  learned  commentator  is  speaking  of 
things  real,  and  not  of  the  estate  or  interest  which  one  may  have  in  those  things.  We  shall 
see  hereafter  that  an  estate  in  the  most  permanent  species  of  property  may  be  of  such  character 
and  duration,  that  the  law  does  not  regeurd  it  as  real  property,  out.  ci&ssiiies  it  for  most  purposes, 
as  respects  its  control,  assignment,  and  transmission  on  the  death  of  the  owner,  with  things 
personal.  Nevertheless,  when  such  estates  exist,  there  is  always  a  higher  estate  in  the  same 
things  real,  vested  in  some  other  person,  and  which  is  designated  as  real  estate.  The  nature 
of  the  thing  itself,  therefore,  does  not  determine  the  character  of  any  particular  estate  that  mav 
exist  in  it,  whether  real  or  personal,  but  the  extent  and  duration  of  the  estate,  as  wUl  be  hereaf 
ter  explained. 
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of  a  permanent  substantial  nature ;  being  a  word  of  a  very  extensive  significa- 
tion^ as  will  presently  appear  more  at  large.  Tenement  is  a  word  of  still  greater 
pj„  1  extent,  and  though,  in  its  vulgar  *acceptation,  it  is  only  applied  to  houses 
I-  J  and  other  buildings,  yet,  in  its  original,  proper  and  legal  sense,  it  signi- 
fies every  thing  that  may  be  holden,  provided  it  be  of  a  permanent  nature ; 
whether  it  be  of  a  substantial  and  sensible,  or  of  an  unsubstantial,  ideal  kind.  (2) 
Thus,  liberum  tenementuniy  frank  tenement,  or  freehold,  is  applicable  not  only 
to  lands  and  other  solid  objects,  but  also  to  ofiSces,  rents,  commons,  and  the 
like :  (a)  and,  as  lands  and  houses  are  tenements,  so  is  an  advowson  a  tenement ; 
and  a  franchise,  an  office,  a  right  of  common,  a  peerage,  or  other  property  of  the 
like  unsubstantial  kind,  are  all  of  them,  legally  speaking,  tenements,  (b)  But  an 
hereditament,  says  Sir  Edward  Coke,  (c)  is  by  much  the  largest  and  most  com- 
prehensive expression;  for  it  includes  not  only  lands  and  tenements,  but  what- 
soever mav  be  inherited,  be  it  corporeal  or  incorporeal,  real,  personal  or  mixed. 
Thus,  an  heir-loom,  or  implement  of  furniture  which,  by  custom,  descends  to 
the  heir,  together  with  a  house,  is  neither  land  nor  tenement,  but  a  mere  mov- 
able ;  yet  being  inheritable,  is  comprised  under  the  general  word  hereditament : 
and  so  a  condition,  the  benefit  of  which  may  descend  to  a  man  from  his  ances- 
tor, is  also  an  hereditament,  {d)  (3) 

Hereditaments,  then,  to  use  the  largest  expression,  are  of  two  kinds,  corporeal 
and  incorporeal.  Corporeal  consist  of  such  as  aflFect  the  senses ;  such  as  may  be 
seen  and  handled  by  the  body :  incorporeal  are  not  the  object  of  sensation,  can 
neither  be  seen  nor  handled,  are  creatures  of  the  mind,  and  exist  only  in  con- 
templation. 

Corporeal  hereditaments  consist  whollv  of  substantial  and  permanent  objects ; 
all  which  may  be  comprehended  under  the  general  denomination  of  land  only. 
For  land,  says  Sir  Edward  Coke,  (e)  comprehendeth,  in  its  legal  signification,  any 
ground,  soil  or  earth  whatsoever;  as  arable,  meadows,  pastures,  woods,  moors, 
waters,  marshes,  furzes  and  heath.  ♦It  legally  includeth,  also,  all  castles,  r^^g  -• 
houses  and  other  buildings:  for  they  consist,  saith  he,  of  two  things;  •■  -» 
land,  which  is  the  foundation,  and  structure  thereupon ;  so  that,  if  I  convey  tho 
land  or  ground,  the  structure  or  building  passeth  therewith.  It  is  observable 
that  water  is  here  mentioned  as  a  species  of  land^  which  may  seem  a  kind  of 

(a)  Co.  Litt.  6.  {h)  Ibid.  10,  20.  (6)  1  Inst.  8.  {d)  8  Itop.  2.  (e)  1  Inst.  4. 

(2)  [Therefore,  in  aa  action  of  ejectment,  which,  with  the  exception  of  tithe  and  common 
appurtenant,  is  only  Rostainable  for  a  corporeal  hereditament,  it  is  improper  to  describe  the 
property  son^ht  to  be  recovered  as  a  tenement,  unless  with  reference  to  a  previous  more  cer- 
tain descriptiun.  1  East,  441 ;  8  id.  357.  By  the  general  description  of  a  messuage,  a  church 
may  be  recovered.  1  Salk.  256.  The  term  dose  without  stating  a  name  or  number  of  acres, 
is  a  sufficient  description  in  ejectment.  11  Coke,  55.  In  common  acceptation  it  means  an 
enclosed  field,  but  in  law  it  rather  signifies  the  separate  interest  of  the  partv  in  a  particular 
spot  of  laud,  whether  euclosed  or  not.  7  East,  207 ;  Doct.  and  Stud.  30.  Ii  a  man  make  a 
feoffment  of  a  house  '*  with  the  appurtenances"  nothing  passes  by  the  words  v)ith  the  appur- 
tenanceSf  but  the  garden,  curtilage,  and  close  adjoining  to  the  house,  and  on  which  the  nonse 
is  built,  and  no  otiier  land,  although  usually  occupied  with  the  house ;  but  by  a  devise  of  a 
messuage,  without  the  words  ^^with  the  appurtenances"  the  garden  and  curtilage  will  pass,  and 
where  me  intent  is  apparent,  even  other  adjacent  property.  See  cases,  2  Saund.  401,  note  2. 
1  Bar.  and  Ores.  350;  see  ftirther  as  to  the  effect  of  the  word  "appurtenant,"  15  East,  109 ;  3 
Taunt  24,  147 ;  1  B.  and  P.  53,  55 ;  2  T.  R.  498,  502 ;  3  M.  and  S.  171.  The  term  farm,  though 
in  common  acceptation  it  imports  a  tract  of  land  with  a  house,  out-buildings,  and  cultivated 
land,  yet  in  law,  and  especially  in  the  description  in  an  action  of  ejectment,  it  signifies  the 
leasehold  interest  in  the  premises;  and  does  not  mean  a  farm  in  its  common  acceptation.  See 
post,  318.] 

(3)  [By  a  condition  is  here  meant  a  qualification  or  restriction  annexed  to  a  oonveyanoe  of 
laud,  whereby  it  is  provided  that  in  case  a  particular  event  does  or  does  not  happen,  or  a  par- 
ticular act  is  done  or  omitted  to  be  done,  an  estate  shall  commence,  be  enlarged  or  defeated.  As 
an  instance  of  the  condition  here  intended,  suppose  A  to  have  enfeoffed  B  of  an  acre  of  gronnd 
upon  condition,  that  if  his  heir  should  pay  the  feoffor  20«.  he  and  his  heir  should  re-enter ;  this 
C(mditi(>n  would  be  an  hereditament  descending  on  A's  heir  after  A's  death,  and  if  such  beir 
after  A's  death  should  pay  the  20«.  he  would  be  entitled  to  re-enter,  mid  wonld  hold  the  land  as 
U'  it  had  descended  to  him.    Co.  Litt  211,  214  b.] 
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solecism ;  but  bucIl  is  the  language  of  the  law :  and  therefore  I  cannot  bring  an 
action  to  r^sover  possession  of  a  pool  or  other  piece  of  water  by  the  name  of 
water  only ;  either  by  calculating  its  capacity,  as,  for  so  many  cubical  yards ; 
or,  by  superficial  measure,  for  twenty  acres  of  water ;  or  by  general  descnption, 
as  for  a  pond,  a  watercourse,  or  a  rivulet ;  but  I  must  bring  my  action  for  the 
land  that  lies  at  the  bottom,  and  must  call  it  twenty  acres  of  land  covered  with 
water,  (/)  (4)  For  water  is  a  movable,  wanderinff  thing,  and  must  of  neces- 
sity continue  common  by  the  law  of  nature ;  so  that  I  can  only  have  a  tempo- 
rary, transient,  usufructuary  propertv  therein  ;  wherefore,  if  a  body  of  water  runs 
out  of  my  pond  into  another  man's,!  have  no  right  to  reclaim  it  But  the  land 
which  that  water  covers  is  permanent,  fixed  and  immovable ;  and  therefore,  in 
this,  I  may  have  a  certain  substantial  property ;  of  which  the  law  will  take 
notice,  and  not  of  the  other. 

Land  hath  also,  in  its  legal  signification,  an  indefinite  extent,  upwards  as 
well  as  downwards.  Ctijtis  est  solum^  ejus  est  usque  ad  ccelum,  is  the  maxim  of 
the  law ;  upwards,  therefore  no  man  may  erect  any  building,  or  the  like  to  over- 
hang another's  land:  and  downwards,  whatever  is  in  a  direct  line,  between  the 
surface  of  any  land  and  the  centre  of  the  earth,  belongs  to  the  owner  of  the  sur- 
face ;  as  is  every  day's  experience  in  the  mining  countries.  So  that  the  word 
*'land"  includes  not  only  the  face  of  the  earth,  but  eveiy  thing  under  it,  or 
over  it  And  therefore,  if  a  man  grants  all  his  lands,  he  grants  thereby  all  his 
mines  of  metal  and  other  fossils,  his  woods,  his  waters,  and  his  houses,  as  well 
as  his  fields  and  meadows.  Not  but  the  particular  names  of  the  things  are 
*equally  sufficient  to  pass  them,  except  in  the  instance  of  water;  by  a  r«-iq  -i 
gmnt  of  which,  nothing  passes  but  a  right  of  fishing:  (g)  (5)  but  the  ^  ^ 
capital  distinction  is  this,  that  by  the  name  of  a  castle,  messuage,  toft,  croft,  (6) 

(/)  Brownl.  148.  (^)  Co.  Litt.  4. 

(4)  The  grant  of  a  stream  of  water  eo  nomine^  will  not  pass  the  land  oVer  which  the  water 
runs ;  Jackson  o.  Halstead,  5  Cow.  216 ;  Egremont  v.  Williams,  11  A.  and  E.  (N.  S.)  701 ;  the 
grant  of  a  parcel  of  land,  on  the  other  hand,  passes  the  property  in  a  stream  of  water  which  runs 
over  it,  as  much  as  it  does  the  property  in  the  stones  apim  the  surface.  Buckingham  v.  Smith, 
10  Ohio,  288 ;  Bwwn  r.  Kennedv,  5  H.  and  J.  195 ;  Canal  Ck)mmi88ioner8  v.  People,  5  Wend.  423 ; 
Elliot  9.  Fitchburg  R.  R.  Co.,  10  Cash.  193.  One  who  owns  land  on  both  Rides  of  a  stream  owns 
the  whole  bed.  If  he  is  bounded  upon  it,  he  owns  to  the  thread  of  the  stream.  Hatch  v.  Dwight, 
17  Mass.  289 ;  Mead  v.  Haynes,  3  Rand.  33 ;  Morrison  v  Keen,  3  Greenl.  474 ;  Middletcm  v. 
Pritchard,  3  Scam.  510;  Jones  t;.  Soulard,  24  How.  41 ;  Fletcher  r.  Phelps,  28  Vt.  257;  Stolp 
V.  Hoyt,  44  lU.  219 ;  Berry  v.  Snyder,  3  Bush.  266.  Prima  faciei  every  pn>prietor  on  each  bank 
of  a  nver  is  entitled  to  the  land  covered  with  water  to  the  middle  thread  of  the  stream,  or,  as  is 
commonly  expressed,  usque  ad  Mum  aqucs.  In  virtue  of  this  ownership  he  has  a  right  to  the  use 
of  the  water  flowing  over  it,  in  its  natural  current,  without  diminution  or  obstruction.  But  strictly 
speaking  he  has  no  propertv  in  the  water  itself,  but  a  simple  use  of  it  while  it  passes  along.  The 
consequence  of  this  principle  is,  that  no  proprietor  has  a  right  to  use  the  stream  to  the  prejudice 
of  another.  This  is  a  necessary  result  or  the  perfect  equality  of  right  among  all  the  proprietors  of 
that  which  is  common  to  idl.  Story,  J.  in  Tyler  v.  Wilkinson,  4  Mason,  400 ;  Beissell  r.  Sholl, 
4  Dall.  211 ;  Ingraham  «.  Hutchinson,  2  Conn.  584 ;  Hendricks  v.  Johnson,  6  Port.  472 ;  Omelvany 
V.  Jaggers,  2  HUl  (S.  C),  634  ;  Elliott  v,  Fitchburg  R.  R.  Co.^10  Cush.  193 ;  Tillotson  v.  Smith, 
32  N.  H.  94. 

Where  parties  are  owners  of  adjoining  premises  bounded  upon  a  river,  and  the  division  line 
between  them  does  not  strike  the  river  at  nght  angles,  it  is  extended  to  the  centi'e  thread  of  the 
stream,  not  in  the  same  direction,  but  in  a  line  at  right  angles  to  the  general  direction  of  the 
river  at  that  point.  See  Wouson  t;.  Wonson,  14  Allen,  71 ;  Clark  v.  Campau,  19  Mich,  and  cases 
cited. 

(5)  [Or  the  right  to  use  the  water  as  in  the  case  of  rivers  and  mill  streams.] 

(6)  [By  the  name  of  a  castle,  one  or  more  manors  may  be  convej^ed,  and  ceonverso,  by  the 
name  of  manor  a  castle  may  pass.  I  Inst.  5 ;  2  id.  31.  ''  When  land  is  built  upon  it  is  a  mes- 
suage, and  if  the  buUding  afterwards  fall  to  decav,  yet  it  shall  not  have  the  name  of  land, 
although  there  be  nothing  in  substance  left  but  the  land,  but  it  shall  be  called  a  toft,  which  is 
a  name  superior  to  land  and  inferior  to  messuage ;  and  this  name  it  shall  have  in  respect  of 
the  dignity  which  it  once  bore."  Plowd.  170.  A  croft  is  an  enclosed  piece  of  land  near  to  a 
messuage. 

By  a  grant  of  a  house  or  messuage  a  garden  and  curtilage  will  pass  (Co.  Litt.  56) :  and  see 
Partridge  v.  Strange,  Plowd.  85,  86,  where  it  is  said  that  eleven  acres  might  pass  bv  the  grant 
of  a  messuage,  as  being  parcel  of  it:  Nicholas  v.  Chamberlain,  Cro.  Jac.  121;  Hill  v.  Grange, 
Plowd.  170 :  but  the  Lemd  must  consist  only  of  the  close  on  which  the  house  is  built :  see 
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or  the  like,  nothing  else  will  pass,  except  what  falls  with  the  utmost  propriety 
under  the  term  made  use  of;  but  by  the  name  of  land,  which  is  namen  genera  - 
iseimumy  every  thing  terrestrial  will  pass.  (A)  (7) 


CHAPTER  IIL 
OF  INCORPOREAL  HEREDITAMENTS. 

An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing  cori)orate 
(whether  real  or  personal)  or  concerning,  or  annexed  to,  or  exercisable  within, 
the  same,  (a)  (1)  It  is  not  the  thing  corporate  itself,  which  may  consist  in  lands, 
houses,  jewels,  or  the  like ;  but  something  collateral  thereto,  as  a  rent  issuing 
out  of  those  lands  or  houses,  or  an  office  relating  to  those  jewels.  In  short,  as 
the  logicians  speak,  corporeal  hereditaments  are  the  substance,  which  may  be 
always  seen,  always  handled :  incoi'poreal  hereditaments  are  but  a  sort  of  acci- 
dents, which  inhere  in  and  are  supported  by  that  substance ;  and  may  belong,  or 
not  belong  to  it,  without  any  visible  alteration  therein.  Their  existence  is 
merely  in  idea  and  abstracted  contemplation ;  though  their  effects  and  profits 
may  be  frequently  objects  of  our  bodily  senses.  And  indeed,  if  we.  would  fix  a 
clear  notion  of  an  incorporeal  hereditament,  we  must  be  careful  not  to  confound 
together  the  profits  produced,  and  the  thing,  or  hereditament,  which  produces 
them.  An  annuity,  for  instance,  is  an  incorporeal  hereditament ;  for  though  the 
money,  which  is  the  fruit  or  product  of  this  annuity,  is  doubtless  of  a  corporeal 
nature,  yet  the  annuity  itself,  which  produces  that  money,  is  a  thing  invisible, 
has  only  a  mental  existence,  and  cannot  be  delivered  over  from  hand  to  hand. 
r*21 1  tithes,  if  we  consider  the  *produce  of  them,  as  the  tenth  sheaf  or  tenth 
•-  J  lamb,  seem  to  be  completely  corporeal ;  yet  they  are  indeed  incorporeal 
hereditaments ;  for  they  being  merelv-a  contingent  springing  right,  collateral  to 
or  issuing  out  of  lands,  can  never  be  the  object  of  sense ;  that  casual  share  of 
the  annual  increase  is  not,  till  severed,  capable  of  being  shewn  to  the  eye,  nor  of 
being  delivered  into  bodily  possession. 

Incorporeal  hereditaments  are  principally  of  ten  sorts;  advowsons,  tithes, 
commons,  ways,  offices,  dignities,  franchises,  corodies  or  pensions,  annuities  and 
rents. 

{h)  Co.  Litt.  4,  6,  6.  (a)  IMd,  19, 80. 

Blackbone  «.  Edgley,  1  P.  Wms.  600 ;  Bodenham  v.  Pritchard,  1  B.  and  Gr.  360 ;  Smith  v. 
Martin,  2.  Saand.  401,  Bee  n.  2 ;  Doe  d.  Norton  v,  Webster,  12  A  and  E.  442.  In  Doe  v, 
Collins,  2  T.  R.  498,  a  coal  pen  on  the  side  of  a  public  road  opposite  to  that  of  a  house,  was 
held  to  pass  as  part  of  the  house.  See  also  as  to  what  are  or  are  not  appurtenances,  Loudon 
V.  Coll.  St.  Mary,  Hob.  303 ;  fli^ham  v.  Baker,  Cro.  Eliz.  15 ;  Shep.  Touch.  89,  94,  Prest. 
ed. ;  Cowlam  v.  Slack,  15  East,  109 ;  Morris  v.  Edgington,  3  Taunt.  5M ;  Buck  d.  Whalley  v. 
Clark,  1  B.  and  P.  53,  55 ;  Barlow  v.  Rhodes,  1  Cr.  and  M.  439 ;  James  v.  Plant,  6  Nev.  and 
M.  282.  Much  discussion  has  recently  taken  place  umin  the  meaning  of  the  word  ''  house  "  in 
cases  arising  under  sec.  92  of  the  lands  clauses  consolidation  Act,  1845.  See  1  J.  and  H.  400 : 
28Beav.  104;  27  id.  242;  30  id.  556;  2J.andH.248:  U  W.  R.  1088:  33Beav.644:  12  W.  B. 
969 ;  1  New  R.  517 ;  Law  R.  1  Ch.  275.] 

(7)  [See  judgment  in  Hill  v.  Grange,  Plowd.  170;  Den  d.  Bulkley  «.  TVelford,  8  D.  and  Ry. 
549 :  R.  V.  Great  Northern  R.  Co.,  14  Q.  B.  25,  where  a  ferry  passed  under  a  conyeyance  of  land 
"  with  all  profits  and  commodities  belonging  to  the  same.''] 

(1)  [Not  necessarily,  as  in  the  case  of  an  annuity  granted  by  one  person  to  another  and  his 
heirs,  and  not  charged  on  any  property.  Co.  Litt.  20,  144,  b ;  2  Ves.  Sr.  179.  It  is  true  that 
where  the  ammity  was  not  granted  by  the  crown  or  other  corporation :  2  Ves.  Sr.  170;  after 
the  death  of  the  grantor  the  annuity  would  cease,  so  far  as  he  left  no  property  or  assets  for  tiie 
payment  of  it ;  and  so  indirectly  it  would  be  charged  on  property.  Offices  and  dignities  are  also 
examples  of  incorporeal  hereditaments  which  do  not  issue  out  of  any  thing  corporate;  but 
thougn  so  called,  tney  seem  scaroely  to  partake  of  the  n^tl^e  of  property.  See  1  J.  B.  Moore, 
35H. 
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I.  Advowson  is  the  right  of  presentation  to  achnrch,  or  ecclesiastical  benefice, 
Advowson,  advoccUiOy  signifies  in  clientelam  rectpere,  the  taking  into  protection ; 
and  therefore  is  synonymous  with  patronage^  patronatua :  and  he  who  has  the 
riglit  of  advowson  is  called  the  patron  of  the  church.  For,  when  lords  of 
manors  first  built  churches  on  their  own  demesnes,  and  appointed  the  tithes  of 
those  manors  to  be  paid  to  the  officiating  ministers,  which  before  were  given  to 
the  clergy  in  common  (from  whence,  as  was  formerly  mentioned,  (b)  arose  the 
division  of  parishes),  the  lord  who  thus  built  a  church,  and  endowed  it  with 
^lebe  or  land,  had  of  common  right,  a  power  annexed  of  nominating  such  min- 
ister as  he  pleased  (provided  he  were  canonically  (qualified)  to  officiate  in  that 
church,  of  which  he  was  the  founder,  endower,  maintainer,  or,  in  one  word^  the 
patron,  (c) 

This  instance  of  an  advowson  will  completely  illustrate  the  nature  of  an 
incorporeal  hereditament.  It  is  not  itself  the  bodily  possession  of  the  church 
and  its  appendages ;  but  it  is  a  right  to  give  some  other  man  a  title  to  such 
bodily  possession.  The  advowson  is  the  object  of  neither  the  sight,  nor  the 
touch ;  and  yet  it  perpetually  exists  in  the  mind's  eye,  and  in  contemplation  of 
law.  It  cannot  be  delivered  from  man  to  man  by  any  visible  bodily  transfer, 
nor  can  corporeal  possession  be  *had  of  it     If  the  patron  takes  cor-   r^joo  i 

Eoreal  possession  of  the  church,  the  church-yard,  the  glebe,  or  the  like,  ^  -* 
e  intrudes  on  another  man's  property ;  for  to  these  the  parson  has  an  exclusive 
right.  The  patronage  can  therefore  be  only  conveyed  bv  operation  of  law,  by 
verbal  grant,  (2)  either  oral  or  written,  which  is  a  kind  of  invisible  mental  trans- 
fer: and  being  so  vested  it  lies  dormant  and  unnoticed,  till  occasion  calls  it 
forth :  when  it  produces  a  visible  corporeal  fruit,  by  entitling  some  clerk,  whom 
the  patron  shall  please  to  nominate,  to  enter,  and  receive  lx>dily  possession  of 
the  lands  and  tenements  of  the  church. 

Advowsons  are  either  advowsons  appendant^  or  advowsons  in  gross.  Lords  of 
manors  being  originally  the  only  founders,  and  of  course  the  only  patrons,  of 
churches,  {a)  the  right  of  patronage  or  presentation,  so  long  as  it  continues 
annexed  to  the  possession  of  the  manor,  as  some  have  done  from  the  foundation 
of  the  church  to  this  day,  is  called  an  advowson  appendant:  {e)  and  it  will 
pass,  or  be  conveyed,  together  with  the  manor,  as  incident  and  appendant 
thereto,  by  a  grant  of  the  manor  only,  without  adding  any  other  words.  ( f) 
But  where  the  property  of  the  advowson  has  been  once  separated  from  the 
property  of  the  manor  by  legal  conveyance,  it  is  called  an  advowson  in  gross,  or 
at  large,  and  never  can  be  appendant  any  more ;  but  it  is  for  the  future  annexed 
to  the  person  of  its  owner,  and  not  to  his  manor  or  lands,  {g) 

Advowsons  are  also  either presentative,  collative,  or  donative:  (h)  an  advowson 
presentative  is  where  the  patron  hath  a  right  of  presentation  to  the  bishop  or 
ordinary,  and  moreover  to  demand  of  him  to  institute  his  clerk,  if  he  finds  nim 
canonically  qualified;  and  this  is  the  most  usual  advowson.  An  advowson 
collative  is  where  the  bishop  and  patron  are  one  and  the  same  person:  in  which 
case  the  bishop  cannot  present  to  himself;  but  he  does,  by  the  one  act  of  colla- 
tion, or  *conierring  the  benefice,  the  whole  that  is  done  in  common  r^^^^o  i 
cases,  by  both  presentation  and  institution.    An  advowson  donative  is   •-       -» 

(h)  Book  I.  page  112. 

(c)  This  ori>rinal  ot  i\\e  jus patnmtaus,  by  bnlldinsr  nnd  endowing  the  chnreh,  appears  also  to  have  been 
alloweri  ill  the  Roman  empire.    Nov,  26, 1. 12.  e.  2.    Nov.  118,  c.  23. 

(d)  Co.  IJtt  119.  (€)  Ibid.  121.  (/J  Ibid.  907.  (gj  Ibid.  120.  (hj  Ibid. 

(2)  [Mr.  Wooddeson  has  taken  notice  of  this  inaccuracy,  and  has  observed  that  "advow 
none  merely  as  such  [i.  e.  in  ctossI  oonld  never,  in  any  age  of  the  English  law,  pass  by  oral 
grant  without  deed/'  2  Wocxld.  64.  Lord  Coke  says  expressly  that ''  grant  is  properly  of 
tilings  incorooreal,  which  cannot  pass  without  deed/'  1  Inst.  9.  But  before  the  Statute  of 
Frauds,  29  Car.  II,  c.  3,  any  freehold  interest  in  incorporeal  hereditaments  might  have  passed 
by  a  verbal  feoffment  accompanied  with  livery  of  seisin.  Litt.  $  59.  And  by  such  a  verbal 
grant  of  a  manor,  Mr.  TVooddeson  justly  observes,  before  the  statute,  an  advowson  append- 
ant to  it  might  have  been  conveyed.  Bat  he  who  has  an  advowson  or  a  right  of  patronage  in 
fee  may  by  deed  transfer  every  species  of  interest  out  of  it,  vi«. :  in  fee,  in  tau,  for  Me,  for  ye^urs, 
or  mav  grant  one  or  more  presentations.] 
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wheu  the  king,  or  any  subject  by  his  license,  doth  found  a  church  or  chapel,  and 
ordains  that  it  shall  be  merely  in  the  gift  or  disposal  of  the  patron  ;  subject  to 
his  visitation  only,  and  not  to  that  of  the  ordinary ;  and  vested  absolutely  in 
the  clerk  by  the  patron's  deed  of  donation,  without  presentation,  institution,  oi 
induction,  (t)  This  is  said  to  have  been  anciently  the  only  way  of  conferring 
ecclesiastical  benefices  in  England ;  the  method  of  institution  by  the  bishop  not 
being  established  more  early  than  the  time  of  Archbishop  Becket  in  the  reign 
of  Henry  II.  (k)  And  thereibre  though  Pope  Alexander  III,  (/)  in  a  letter  tc 
Becket,  severely  inveighs  a^inst  a  vrava  consuetudo  as  he  calls  it,  of  investiture 
conferred  by  the  patron  only,  this  nowever  shows  what  was  then  the  common 
usage.  Others  contend  that  the  claim  of  the  bishops  to  institution  is  as  old  ba 
the  first  planting  of  Christianity  in  this  Island;  and  in  proof  of  it  they  allege  a 
letter  from  the  English  nobility  to  the  pope  in  the  reign  of  Henry  the  Third, 
recorded  by  Matthew  Paris,  (m)  which  speaks  of  presentation  to  the  bishop  as  a 
thing  immemorial.  The  truth  seems  to  be,  that,  where  the  benefice  was  to  be 
confen'ed  on  a  mere  layman,  he  was  first  presented  to  the  bishop  in  order  to 
receive  ordination,  who  was  at  liberty  to  examine  and  refuse  him :  but  where 
the  clerk  was  already  in  orders,  the  living  was  usually  vested  in  him  by  the  sole 
donation  of  the  patron ;  till  about  the  middle  of  the  twelfth  century,  when  the 
pope  and  his  bishops  endeavoured  to  introduce  a  kind  of  feudal  dominion  over 
ecclesiastical  benefices,  and  in  consequence  of  that,  began  to  claim  and  exercise 
the  right  of  institution  universally  as  a  species  of  spiritual  investiture. 

However  this  may  be,  if,  as  the'law  now  stands,  the  true  patron  once  waives 
this  privilege  of  donation,  and  presents  to  the  bishop,  and  his  clerk  is  admitted 
r*24l  ^^^  instituted,  the  *advowson  is  now  become  forever  presentative,  and 
L  J  shall  never  be  donative  any  more,  (n)  For  these  exceptions  to  general 
rules,  and  common  right,  are  ever  looked  upon  by  the  law  in  an  unfavorable 
view,  and  construed  as  strictly  as  possible.  If  therefore  the'^patron,  in  whom 
such  peculiar  right  resides,  does  once  give  up  that  right,  the  law,  which  loves 
uniformity,  will  interpret  it  to  be  done  with  an  intention  of  giving  it  up  for- 
ever; ana  will  therefoi'e  reduce  it  to  the  standard  of  other  ecclesiastical 
livings.  (3) 

II.  A  second  species  of  incorporeal  hereditaments  is  that  of  tithes ;  (4)  which 
are  defined  to  be  the  tenth  part  of  the  increase,  yearly  arising  and  renewing 
from  the  profits  of  lands,  the  stock  upon  lands,  ana  the  personal  industry  of  the 
inhabitants:  (5)  the  first    species  being  usually  called  predial^  as    of  corn, 

(i)  Co.  LiU.  344.  (k)  Seld.  tith.  o.  12,  (  8.  (I)  Decretal,  I  S,  t.  7,  e.  8. 

(mj  A,  D.  1239.  (n)  Co.  Litt.  344.    Cro.  Jac.  03. 

(3)  [The  contrary  is  held  by  a  later  authority  than  the  authorities  referred  to  by  the  learned 
jadffe ;  in  which  it  was  declared,  that  although  a  presentation  mav  destroy  an  impropriation, 
yet  it  cannot  destroy  a  donative,  because  the  creation  thereof  is  by  letters  patent.  2  Salk. 
Ml ;  3  id.  140 ;  Mirehouse,  26.  It  may  be  here  observed,  that  when  an  incumbent  is  made  a 
bishop,  the  right  of  presentation  in  that  case  is  in  the  king,  and  is  called  a  prerogative  presenta- 
tion ;  the  law  concerning  which  was  doubted  in  Car.  IPs  time,  but  in  the  time  of  King  William 
it  was  finally  determined  in  favor  of  the  crown.    2  Bla.  R.  770.] 

The  whole  subject  of  adrowsons  is  foreign  to  the  American  law.  Congress  is  forbidden  by 
the  first  amendment  to  the  constitution  of  €he  United  States  to  make  any  law  respecting  an 
establishment  of  religion,  and  the  people  of  the  states  have  been  careful,  bjr  their  state  con- 
stitutions to  prohibit  any  such  establishment  under  state  laws.  Religious  societies  are  volun- 
tary organizations  in  America,  and  their  pastors  or  teachers  are  chosen  by  the  members,  or  in 
such  other  mode  as  the  articles  of  association  shall  ]>re3cribe. 

(4)  Tithes  no  longer  exist  as  a  distinct  species  of  mcorporeal  hereditaments ;  they  have  become 
members  of  the  family  of  rents. 

(5)  [The  definition  proposed  in  the  text  is  not  strictly  accurate.  The  faultv  part  of  the 
definition  seems  to  be  the  supposition  that  tithe  consists,  in  all  cases,  of  the  tenth  part  of  the 
increase  yearly  arising  and  renewing.  This  is  not  correct,  even  as  to  predial  tithes,  univer- 
sally )  and  to  mixed  and  personal  tithes  it  does  not  at  all  apply. 

Wood  is  one  of  the  Instances  to  show  that  predial  tithe  may  be  payable  in  respect  of  an 
article  of  which  the  renewal  is  not  annual.    Suva  cwdua  is  titheable  when  it  is  felled ;  and 
between  the  falls  several  years  commonly  (and  a  great  many  years  not  unfrequently j  inter- 
vene.   Page  v.  Wilson,  2  Jac.  and  Walk.  523 ;  Waltim  v,  Tiyon,  1  Dick.  245 ;  Chichester  v.  SheJ 
don,  1  Turn,  and  Russ.  249.] 
342 


Digitized  by 


Google 


Chap.  3.]  Tithes.  24 

grass,  hops,  and  wood :  (o)  the  second  mixed,  as  of  wool,  milk,  piffs,  &c.,  {p)  con- 
sisting of  natural  products,  but  nutured  and  preserved  in  part  oy  the  care  of 
man ;  and  of  these  the  tenth  must  be  paid  in  gross ;  the  third  personaly  as  of  man- 
ual occupations,  trades,  fisheries,  and  the  like ;  and  of  these  only  the  tenth  part 
of  the  clear  gains  and  profits  is  due.  (q)  (6) 

It  is  not  to  be  expected  from  the  natcire  of  these  general  commentaries,  that  I 
should  particularly  specify  what  things  are  titheable,  and  what  not ;  the  time 
when,  or  the  manner  and  proportion  in  which,  tithes  are  usually  due.  For  this 
I  must  refer  to  such  authors  as  have  treated  the  matter  in  aetail :  and  shall 
only  observe,  that,  in  general,  tithes  are  to  be  paid  .for  every  thinff  that  yields  an 
annual  increase,  as  corn,  hay,  fruit,  cattle,  poultry,  and  the  like ;  but  not  for  any 
thing  that  is  of  the  substance  of  the  earth,  or  is  not  of  annaal  increase,  as  stone, 
lime,  chalk,  and  the  like ;  nor  for  creatures  that  are  of  a  wild  nature,  or  fercB 
natures,  as  deer,  hawks,  &c.,  whose  increase,  so  as  to  profit  the  owner,  is  not 
annual,  but  casual,  (r)  It  will  rather  be  our  business  to  consider,  1  The  original 
of  the  right  *of  tithes.  2.  In  whom  that  right  at  present  subsists.  r^^K  i 
3.  Who  may  be  discharged,  either  totally  or  in  part,  from  paying  them.  L       J 

1.  As  to  their  original,  I  will  not  put  the  title  of  the  clergy  U)  tithes  upon 
any  divine  right ;  though  such  a  right  certainly  commenced,  and  I  believe  as 
certainly  ceased,  with  the  Jewish  theocracy.  Yet  an  honourable  and  competent 
maintenance  for  the  ministers  of  the  gospel  is,  undoubtedly,  /wre  divino;  what- 
ever the  particular  mode  of  that  maintenance  may  be.  For,  besides  the  positive 
precepts  of  the  New  Testament,  natural  reason  will  tell  us,  that  an  order  of  men, 
who  are  separated  from  the  world,  and  excluded  from  other  lucrative  professions, 
for  the  sake  of  the  rest  of  mankind,  have  a  right  to  be  furnished  with  the  nec- 
essaries, conveniences,  and  moderate  enjoyments  of  life,  at  their  expense,  for 
whose  benefit  they  forego  the  usual  means  of  providing  them.  Accordingly  all 
municipal  laws  have  provided  a  liberal  and  decent  maintenance  for  their  national 
priests  or  clergy :  ours  in  particular  have  established  this  of  tithes,  probably  in 
imitation  of  the  Jewish  law ;  and  perhaps,  considering  the  degenerate  state  of 
the  world  in  general,  it  may  be  more  beneficial  to  the  English  clergy  to  found 
their  title  on  the  law  of  the  land,  than  upon  any  divine  right  whatsoever,  unac- 
knowledged and  unsupported  by  temporal  sanctions. 

We  cannot  precisely  ascertain  the  time  when  tithes  were  first  introduced  into 
this  country.  Possibly  they  were  contemporary  with  the  planting  of  Christian- 
ity among  the  Saxons,  by  Augustin  the  monk,  about  the  end  of  the  sixth  century. 
But  the  first  mention  of  them,  which  I  have  met  with  in  any  written  English 
law,  is  in  a  constitutional  decree,  made  in  a  synod  held  A.  D.  786,  («)  wherein 
the  payment  of  tithes  in  general  is  strongly  enioined.  This  canon,  or  decree, 
which  at  first  bound  not  the  laity,  was  effectually  confirmed  by  two  kingdoms 
of  the  heptarchy,  in  their  parliamentary  conventions  of  estates,  respectively 
consisting  of  the  kings  of  Mercia  *and  Northumberland,  the  bishops,  dukes,  v^^q  -i 
senators,  and  people ;  which  was  a  very  few  years  later  tlian  the  time  «-  J 
that  Charlemagne  established  the  payment  of  them  in  France,  (t)  and  made 
that  famous  division  of  them  into  four  parts;  one  to  maintain  the  edifice 
of  the  church,  the  second  to  support  the  poor,  the  third  the  bishop,  and  the 
fourth  the  parochial  clergy,  (u) 

The  next  authentic  mention  of  them  is  in  the  fadus  Edwardi  et  Outhruni; 
or  the  laws  agreed  upon  between  King  Guthrun  the  Dane,  and  Alfred  and  his 
son  Edward  the  Elder,  successives  kings  of  England,  about  the  year  900.  This 
was  a  kind  of  treaty  between  those  monarchs,  which  may  be  found  at  large  in 

Co)  1  Roll.  Abr.  8S5.    2  Inat.  649,  (pj  I  hid.  (q)  1  Roll.  Abr.  656.  (r)  2  Inst  651. 

(9)  Seld.  c.  8,  9  2.  (i)  A.  2>.  778.  (u)  Book  1,  oh.  11.    Seld.  c.  6,  k  7.    Sp.  of  Laws,  b.  81,  o.  12. 

(6)  [In  addition  to  this  triple  distinction,  all  tithes  have  been  otherwise  divided  into  two 
classes,  great  oi  nmaU  ;  the  former,  in  general,  comprehending  the  tithes  of  corn,  peas,  and  beans, 
hay  and  wood ,  the  latter,  all  other  predial,  together  with  all  personal  and  mixed,  tithes. 
Tithes  are  great  or  small,  according  to  the  nature  of  the  things  which  yield  the  tithe  without 
reference  to- the  quantity.] 
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the  An^lo-Saxon  laws :  (to)  wherein  it  was  necessary,  as  Quthnin  was  a  pagan, 
to  provide  for  the  subsistence  of  the  Christian  clergy  under  his  dominion ;  and, 
accordingly,  we  find  (x)  the  payment  of  tithes  not  only  enjoined,  but  a  peiialty 
added  upon  non-observance :  which  law  is  seconded  by  the  laws  of  Athelstan,  ^^) 
about  the  year  930.  And  this  is  as  much  as  can  certainly  be  traced  out,  with 
regard  to  their  legal  original. 

2.  We  are  next  to  consider  the  persons  to  whom  they  are  due.  And  upon 
their  first  introductione(a3  hath  formerly  been  observed,)  {z)  though  every  man 
was  obliged  to  pay  tithes  in  general,  yet  he  might  ^ive  them  to  what  priest  he 
pleased;  (a)  which  were  called  ardt^rary  consecrations  of  tithes:  or  he  might 
pay  them  into  the  hands  of  the  bishop,  who  distributed  among  his  diocesan 
clergy  the  revenues  of  the  church,  which  were  then  in  common,  (i)  But,  when 
dioceses  were  divided  into  parishes,  the  tithes  of  each  parish  were  allotted  to  its 
own  particular  minister ;  first  by  common  consent,  or  the  appointment  of  lords 
of  manors,  and  afterwards  by  the  written  law  of  the  land,  (c) 
r*27l  *However,  arbitrary  consecrations  of  tithes  took  place  again  after- 
•■  -»  wards,  and  became  in  general  use  till  the  time  of  King  John,  (rf)  Which 
was  probablv  owing  to  the  intrigues  of  the  regular  clergy,  or  monks  of  the  Ben- 
edictine ana  other  rules,  under  Archbishop  Dunstan,  and  his  successors :  who 
endeavoured  to  wean  the  people  from  paying  their  dues  to  the  secular  or  paro- 
chial clergy  (a  much  more  valuable  set  of  men  than  themselves,)  and  were  then 
in  hopes  to  have  drawn,  by  sanctimonious  pretences  to  extraordinary  purity  of 
life,  all  ecclesiastical  profits  to  the  coffers  of  their  own  societies.  And  thisVill 
naturallv  enough  account  for  the  number  and  riches  of  the  monasteries  and  re- 
ligious fcouses,  which  were  founded  in  those  days,  and  which  were  frequently 
endowed  with  tithes.  For  a  layman,  who  was  obliged  to  pay  his  tithes  somewhere, 
might  think  it  good  policy  to  erect  an  abbey,  and  there  pay  thern  to  his  own 
monks;  or  grant  them  to  some  abbey  already  erected:  since,  for  this  dotation, 
which  really  cost  the  patron  little  or  nothing,  he  might,  according  to  the  super- 
stition of  the  times,  have  masses  forever  sung  for  his  soul.  But,  in  process  of 
years,  the  income  of  the  poor  laborious  parish  priests  being  scandalously  reduced 
by  these  arbitrary  consecrations  of  tithes,  it  was  remedied  by  Pope  Innocent 
the  Third  {e)  about  the  year  1200,  in  a  decretal  epistle,  sent  to  the  archbishop 
of  Canterbuiy,  and  dated  from  the  palace  of  Lateran :  which  has  occasioned  Sir 
Henry  Hobart  and  others  -to  mistake  it  for  a  decree  of  the  council  of  Lateran, 
held  A.  D.  1179,  which  only  prohibited  what  was  called  the  infeodation  of  tithes, 
or  their  being  granted  to  mere  layman,  (/)  whereas  this  letter  of  Pope  Innocent 
to  the  archbishop  enjoined  the  payment  of  tithes  to  the  parsons  of  the  respect- 
ive parishes  where  every  man  inhabited,  agreeable  to  what  was  afterwards 
directed  by  the  same  pope  in  other  countries,  (g)  This  epistle,  says  Sir  Edward 
Coke,  (A)  bound  not  the  lay  subjects  of  this  realm :  but,  being  reasonable  and 
r*28  1  P®^  (»ind>  lie  might  have  *added,  being  correspondent  to  the  ancient  law,) 
^  -1  it  was  allowed  of,  and  so  became  lex  terrm.  This  put  an  effectual  stop  to 
all  the  arbitrary  consecrations  of  tithes :  except  some  footsteps  which  still  con- 
tinue in  those  porlions  of  tithes,  which  the  parson  of  one  parish  hath,  though 
rarely,  a  right  to  claim  in  another:  for  it  is  now  universally  held,  (0  that  tithes 
are  due  of  common  right,  to  the  parson  of  the  parish,  unless  there  be  a  special 
exemption.  This  parson  of  the  parish,  we  have  formerly  seen,  (k)  may  be  either 
the  actual  incumbent,  or  else  the  appropriator  of  the  benehce :  appropriations  bei  ng 
a  method  of  endowing  monasteries,  which  seems  to  have  been  devised  by  the  reg- 
ular clergy,  by  way  of  substitution  to  arbitrary  consecrations  of  tithes,  (l)  (7) 

(w)  Wilkins,  page  61.  (0)  Cap.  6.  (y)  Cap.  1.  {z)  Book  I,  latrod.  (  4. 

(a)  2  Inst  m.    Hob.  S96.       (6)  Scld.  o.  9,  i  i.        (e)  LL.  Edgar,  c.  1  ^  2.    Canut.  0.  11.    {d)  Seld.  o.  11. 
ie)  Opera  JnnoeerU.  III^  torn.  2,  page 4S2.  (/)  Decretfd.  I.  3,  t.  30,  e.  10.  {g)  Ibid.  e.  26. 

(h)  2  Inst  641.  (<)  Re^in.  46.    Hob.  206.  {t)  Book  I,  p.  385. 

il)  In  extraparochUl  placot)  the  king,  by  his  royal  prerogative,  h.io  u  right  to  aU  the  tithes.  See  Book  I,  p 
113,  284. 

(7)  [A  parsonage  is  appropriate  when  it  belongs  to  a  spiritual  corporation  or  patron;  inap 
propriate  when  it  is  in  lay  hands.    Ante,  book  1,  p^  385;  Plowd.  49:'.] 
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3.  We  observed  that  tithes  are  due  to  the  parson  of  common  right,  unless  by 
special  exemption  ;  let  us  therefore  see,  thirdly,  who  may  be  exempted  from  the 
payment  of  tithes,  and  how  lands,  and  their  occupiers,  may  be  exempted  or  dis- 
charged from  the  payment  of  tithes,  either  in  part  or  totally ;  first,  by  a  real  com- 
position ;  or,  secondly,  by  custom  or  prescription. 

First,  a  real  compo»ition  is  when  an  agreement  is  made  between  the  owner  of 
the  lands,  and  the  parson  or  yicar,  witn  the  consent  of  the  ordinary  and  tlie 
patron,  that  such  lands  shall  for  the  future  be  discharged  from  payment  of 
tithes,  by  reason  of  some  land  or  other  real  recompense  given  to  the  parson,  in 
lieu  and  satisfaction  thereof,  {m)  This  was  permitted  by  law,  because  it  was 
supposed  that  the  clergy  would  be  no  losers  by  such  composition ;  since  the 
consent  of  the  ordinary,  whose  duty  it  is  to  take  care  of  the  church  in  general ; 
and  of  the  patron,  whose  interest  it  is  to  protect  that  particular  church,  were 
both  made  necessary  to  render  the  composition  effectual :  and  hence  have  arisen 
all  such  compositions  as  exist  at  this  day  by  force  of  the  common  law.  But 
experience  shewing  that  even  this  caution  was  ineffectual,  and  *the  pos-  rmoq  -i 
sessions  of  the  church  being,  by  this  and  other  means,  every  day  dimin-  ••  J 
ished,  the  disabling  statute  13  Eliz.  c.  10,  was  made:  which  prevents,  among 
other  spiritual  persons,  all  parsons  and  vicars  from  making  any  conveyances 
of  the  estates  of  their  churches,  other  than  for  three  lives,  or  twenty-one  years. 
So  that  now,  by  virtue  of  this  statute,  no  real  composition  made  since  tne  13 
Eliz.  is  good  for  any  longer  term  than  three  lives,  or  twenty-one  years,  though 
made  by  consent  of  the  patron  and  ordinary:  which  has  indeed  effectually 
demolished  this  kind  of  traffic :  such  compositions  being  now  rarely  heard  of, 
unless  by  authority  of  parliament 

Secondly,  a  discharge  by  custom  or  prescription,  is  where,  time  out  of  mind, 
such  persons  or  such  lands  have  been  either  partially  or  totally,  discharged  from 
the  payment  of  tithes.  And  this  immemorial  usage  is  binding  upon  all  parties; 
as  it  is  in  its  nature  an  evidence  of  universal  consent  and  acquiescence,  and  with 
reason  supposes  a  real  composition  to  have  been  formerly  made.  This  custom 
or  prescription  is  either  de  modo  decimandiy  or  de  non  decimando. 

A  modus  decimandi,  commonly  called  by  the  simple  name  of  a  modus  only,  is 
where  there  is  by  custom  a  particular  manner  of  tithing  allowed,  different  from 
the  general  law  of  taking  tithes  in  kind,  which  are  the  actual  tenth  part  of  the 
annual  increase.  This  is  sometimes  a  pecuniary  compensation,  as  two-pence 
an  acre  for  the  tithe  of  land :  sometimes  it  is  a  compensation  in  work  and  labour, 
as  that  the  parson  shall  have  only  the  twelfth  cock  of  hay,  and  not  the  tenth,  in 
consideration  of  the  owner's  making  it  for  him :  sometimes,  in  lieu  of  a  large 
quantity  of  crude  or  imperfect  tithe,  the  parson  shall  have  a  less  quantity,  when 
arrived  to  greater  maturity,  as  a  couple  of  fowls  in  lieu  of  tithe  eggs ;  and  the 
like.  Any  means,  in  short,  whereby  the  general  law  of  tithing  is  altered,  and  a 
new  method  of  taking  them  is  introduced,  is  called  a  modus  decimandi,  or  special 
manner  of  tithing. 

*To  make  a  good  and  sufficient  modus,  the  following  rules  must  be  r^^Q  -i 
observed.  1.  It  must  be  certain  and  invariable,  (n)  for  payment  of  differ-  *-  J 
ent  sums  will  prove  it  to  be  no  modus,  that  is,  no  original  real  composition ; 
because  that  must  have  been  one  and  the  same,  from  its  first  original  to  the 
present  time.  2.  The  thing  given,  in  lieu  of  tithes,  must  be  beneficial  to  the 
parson,  and  not  for  the  emolument  of  third  persons  only ;  (o)  thus  a  modus^  to 
repair  the  church  in  lieu  of  tithes,  is  not  good,  because  that  is  an  advantage  to 
.the  parish  only ;  but  to  repair  the  chancel  is  a  good  modus,  for  that  is  an  aavan- 
tage  to  the  parson.  3,  It  must  be  something  different  from  the  thing  com- 
pounded for ;  {p)  one  load  of  hay,  in  lieu  of  aZ/  tithe  hay,  is  no  good  modus;  for 
no  parson  would  bona  fide  make  a  composition  to  receive  less  than  his  due  in  the 
same  species  of  tithe ;  and  therefore  the  law  will  not  suppose  it  possible  for  such 
composition  to  have  existed.    4.  One  cannot  be  discharged  from  payment  of  one 

Cm)  2  Iiut  490.    Regtot.  88     13  Rep.  40.  fnj  1  Keb.  OOS. 

fo)  1  Boll.  Abr.  649.  (PJ  1  Lev  179. 
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species  of  tithe,  by  pa^ng  a  modtcs  for  another.  ^^^  Thas  a  modus  of  Id. 
for  every  milch  cow  will  discharge  the  tithe  of  muck  kine,  but  not  of  barren 
cattle :  for  tithe  is,  of  common  right,  due  for  both ;  and  therefore  a  modus  for 
one  shall  never  be  a  discharge  for  the  other.  5.  The  recompense  must  be  in  its 
nature  as  durable  as  the  tithes  discharged  by  it ;  that  is,  an  inheritance  cer- 
tain :  (r)  and  therefore  a  modus  that  every  inhabitant  of  a  house  shall  pay  4<f.  a 
year,  in  lieu  of  the  owner's  tithes,  is  no  good  modus;  for  possibly  the  house 
may  not  be  inhabited,  and  then  the  recompense  will  be  lost  6.  The  modus 
must  not  be  too  large,  which  is  called  a  rank  modus:  as  if  the  real  value  of  the 
tithes  be  60Lper  annum,  and  a  modus  is  suggested  of  40^.,  this  modus  will  not 
be  established;  though  one  of  405.  might  have  been  valid,  (s)  Indeed,  properlj 
speaking,  the  doctrine  of  ranJcness  in  a  modus  is  a  mere  rule  of  evidence,  drawn 
from  the  improbability  of  the  fact,  and  not  a  rule  of  law.  (t)  For,  in  these 
cases  of  prescriptive  of  customary  moduses^  it  is  supposed  that  an  original  real 
composition  was  anciently  made ;  which  being  lost  by  length  of  time,  the  im- 
memorial usage  is  admitted  as  evidence  to  shew  that  it  once  did  exist,  and  that 
r*31 1  ^^^  thence  *such  usage  was  derived.  Now  time  of  memory  hath  been 
»-  -*  long  ago  ascertained  by  the  law  to  commence  from  the  beginning  of  the 
reign  of  Richard  the  First ;  {u)  and  any  custom  may  be  destroyed  by  evidence 
of  non-existence  in  any  part  of  the  long  period  from  that  time  to  Ihe  present ;  (8) 
wherefore,  as  this  real  composition  is  supposed  to  have  been  an  equitable  contract, 
or  the  full  value  of  the  tithes,  at  the  time  of  making  it,  if  the  modus  set  up  is  so 
rank  and  large,  as  that  it  beyond  dispute  exceeds  the  value  of  the  tithes  in  the 
time  of  Richard  the  First,  this  modus  is  (in  point  of  evidence)  felo  de  se,  and 
destroys  itself.  For,  as  it  would  be  destroyed  by  any  direct  evidence  to  prove  its 
non-existence  at  any  time  since  that  era,  so  also  it  is  destroyed  by  carrying  in 
itself  this  internal  evidence  of  a  much  later  original. 

A  prescription  de  non  decifnando  is  a  claim  to  be  entirely  discharged  of  tithes, 
and  to  pay  no  compensation  in  lieu  of  them.  Thus  the  king  by  his  prerogative 
is  discharged  from  all  tithes,  {v)  So  a  vicar  shall  pay  no  tithes  to  the  rector,  nor 
the  rector  to  the  vicar,  for  eccUsia  decim^as  non  solvit  ecclesim.  {w)  But  these 
personal  privileges  (not  arising  from  or  being  annexed  to  the  land)  are  personally 
confined  to  botJi  the  king  and  the  clergy ;  for  their  tenant  or  lessee  shall  pay 
tithes,  though  in  their  own  occupation  their  lands  are  not  generally  titheable.  {x) 
And,  generally  speaking,  it  is  an  established  rule,  that,  in  lay  hands,  modus  de 
non  decimando  non  valet,  (d)  But  spiritual  persons  or  corporations,  as  monas- 
teries, abbots,  bishops,  ana  the  like,  were  always  capable  of  having  their  lands 
totally  discharged  of  tithes  by  various  ways ;  (z)  as,  1.  By  real  composition  :  2. 
By  the  pope's  bull  of  exemption :  3.  By  unity  of  possession ;  as  when  the 
rectory  of  a  parish,  and  lands  in  the  same  parish,  both  belong:ed  to  a  religious 
r*32 1  *^^^®®'  those  lands  were  discharged  of  tithes  by  this  unity  of  possession : 
I-  J  4.  By  prescription ;  having  never  been  liable  to  tithes,  by  being  always 
in  spiritual  hands:  6.  By  virtue  of  their  order;  as  the  knight-templars,  Cister- 
cians, and  others,  whose  "lands  were  privileged  by  the  pope  with  a  discharge  of 
tithes.(a)     Though  upon  the  dissolution  of  abbeys  by  Henry  VIII,  most  of  those 

ig)  Cro.  Ells.  4SR.    Salk.  6S7.  (r)  8  P.  Wins.  468.  (•)  11  Mod.  00. 

(1)  Pvke  V.  DovUng,  HII.    19  Geo.  Ill,  C.  B. 

(tc)  8  Inst  838.  219.  This  nile  wns  adopted,  when  by  the  statute  of  Westni.  I  (3  E<!w.  I.  e.  89).  the  retjni 
of  Kichnrd  I  wm  made  the  lime  of  limitation  in  a  writ  of  right.  But  since  by  the  statute  83  Hen.  VIII.  c.  3, 
this  i>erio<l  (in  a  writ  nfrifrht)  hath  been  very  rationally  reduced  to  00  years,  it  seems  unacconn table,  that 
the  date  of  iegni  prcscriiition  or  memory  should  still  continue  to  be  i*eckoncd  from  an  era  so  ver^'  auti 
qnaled.    See  LItt.  i  170.    84  Hen.  VI.  37.    8  Roil.  Abr.  269,  pU  16. 

(V)  Cro.  Eliz.  611.  (w)    Cro.  Elic.  470.  611.    Sar.  8.    Moor.  910.  (x)  Cro.  Elis.  479. 

(y)  Ibid.  611.  (s)  Hob.  809.    Cro.  Jac.  808.  (a J  8  Rep.  44.    Sold.  titb.  c.  18,  i%. 

<8)  The  time  of  prescription  was  shortened  by  Lord  Tenterden's  Act,  2  and  3  "Wm.  IV,  e 
10,  to  twenty,  thirty,  forty  and  sixty  years  for  different  claj*Re8  of  cases.  For  cases  under  thii 
act  see  Parker  v.  Mitchell,  11  A.  and  E.  788;  Wright  t7.  Williams,  1  M.  and  W.  77 ;  WoIom* 
V,  Upton,  6  id.  &36 ;  England  v.  Wall,  10  id.  (599 ;  Kichards  v.  Fry,  3  Nev.  and  P.  «7 ;  Wa*d  o, 
Robms,  15  M.  and  W.  237 ;  Bright  v.  Walker,  1  Or.  M.  and  R.  211 ;  Eaton  v.  Swansea  Wi.<a  Co., 
17  Q.  B.  267. 

(9)  Prescriptio  is  the  piopar  word  here,  instead  of  ntodus.    See  4  Tonng  and  C.  28&. 
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exemptions  from  tithes  would  have  fallen  with  them,  and  the  lands  become 
titheable  again :  had  they  not  been  supported  and  upheld  by  the  statute  31 
Hen.  VIII,  c.  13,  which  enacts,  that  all  persons  who  should  come  to  the  posses- 
sion of  the  lands  of  any  abbey  then  dissolved,  should  hold  them  free  and 
discharged  of  tithes,  in  as  large  and  ample  a  manner  as  the  abbeys  themselves 
formerly  held  them.  And  from  this  original  have  sprung  all  the  lands,  which, 
beinff  in  lay  hands,  do  at  present  claim  to  be  tithe-free:  for,  if  a  man  can  shew 
his  lands  to  have  been  such  abbey-lands,  and  also  immemorially  discharged  of 
tithes  by  any  of  the  means  before  mentioned,  this  is  now  a  good  prescription, 
de  non  decimando.  But  he  must  shew  both  these  requisites;  for  abbey-lands, 
without  a  special  ground  of  discharge,  are  not  discharged  of  course ;  neither 
will  any  prescription  de  non  decimundo  avail  in  total  discnarge  of  tithes,  unless 
it  relates  to  such  abbey-lands.  (10) 

III.  Common,  or  right  of  common,  appears  from  its  very  definition  to  be  an 
incorporeal  hereditament:  being  a  profit  which  a  man  hath  in  the  land  of 
another ;  as  to  feed  his  beasts,  to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the 
like,  {b)  And  hence  common  is  chiefly  of  four  sorts ;  common  of  pasture,  of 
piscanr,  of  turbary,  and  of  estovers.  (11) 

1.  Common  of  ^as/wre  is  a  right  of  feeding  one's  beasts  on  another's  land: 
for  in  those  waste  grounds,  which  are  usually  called  commons,  the  property  of 
the  soil  is  generally  in  the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 
particular  tenants.  This  kind  of  common  is  either  appendant,  appurtenant, 
because  of  vicinage,  or  in  gross,  (c) 

•Common  appendant  i%  dk  right  belonging  to  the  owners  or  occupiers  r«oq-i 
of  arable  land,  to  put  commonable  beasts  upon  the  lord's  waste,  and  upon  L  ^  J 
the  lands  of  other  persons,  within  the  same  manor.  Commonable  beasts  are 
either  beasts  of  the  plough,  or  such  as  manure  the  ground.  This  is  a  matter  of 
most  universal  right;  and  it  was  originally  permitted, (rf)  not  only  for  the 
encouragement  of  agriculture,  but  for  the  necessity  of  the  thing.  For,  when 
lords  of  manors  granted  out  parcels  of  land  to  tenants,  for  services  either  done 
or  to  be  done,  these  tenants  could  not  plough  or  manure  the  land  without 
beasts ;  these  beasts  could  not  be  sustained  witnout  pasture ;  and  pasture  could 
not  be  had  but  in  the  lord's  wastes,  and  on  the  uninclosed  fallow  grounds  of 
themselves  and  the  other  tenants.  The  law  therefore  annexed  this  riffht  of  com- 
mon, as  inseparably  incident  to  the  grant  of  the  lands ;  and  this  was  the  original 
of  common  appendant ;  which  obtains  in  Sweden,  and  the  other  northern  king- 
doms, much  in  the  same  manner  as  in  England,  (e)  (12)     Common  appurtenant, 

(b)  Fiuch,  La^,  157.  (c)  Co.  Litt.  122.  {d)  2  Inst.  86.  (e)  SUernh.  dejure  Sueonumy  I  2,  o.  8. 

(10)  The  whole  subject  of  tithes,  like  that  of  advowsons,  is  foreign  ti>  American  law. 

Under  the  English  statutes  of  6  and  7  Wm.  TV,  c.  71;  7  id.  and  1  Vic.  c.  69;  1  and  2 
Vic.  c.  64 ;  2  and  3  Vic.  c.  62,  and  5  and  6  Vic,  c.  54,  tithes  in  England  have  now  been  converted 
into  a  rent-charge,  payable  in  money,  but  in  amount  varying  according  to  the  average  price 
of  com  for  the  seven  preceding  years.  A  voluntary  agreement  between  the  owners  ot  the 
land  and  of  the  tithes  was  first  promoted,  and  in  case  of  no  such  agreement,  a  compulsory 
commutation  was  effected  by  commissioners.  If  the  rent-charge  fall's  in  arrear.  it  may  be 
distrained  for,  and  if  forty  days  in  arrear,  possession  of  the  land  may  be  taken  and  held  until 
arrears  and  costs  are  satisfied. 

(11)  [The  proper  description  of  a  common  is,  that  it  is  a  profit  a  prendre^  a  right  to  take  or 
sever  somethmg  valuable  from  the  land  of  another;  and  this  distinguishes  it  from  mere  ease- 
ments, which  are  rights  merely  to  use  or  interfere  with  the  eivjoyment  of  another's  pmperty. 
Thus,  a  right  of  way,  a  right  to  free  air,  light,  <fec.,  is  an  easement.  A  right  to  wa^th  and 
water  cattle  at  a  pond,  and  to  take  firom  thence  water  for  domestic  purposes,  nas  been  held  to 
be  a  mere  easement.  5  Ad.  and  El.  758 ;  I  Nev.  and  P.  172.  See  3  Ad.  and  £1.  554 ;  3  Nev. 
and  P.  257;  7  Mees.  and  W.  63.  The  distinction  has  been  rendered  important  by  the  statute  of 
prescriptions,  2  and  3  Wm.  IV,  c.  71.  Another  peculiarity  of  a  right  of  common  is,  that 
It  imphes  no  duty  on  the  part  of  the  owner  of  the  soil,  beyond  the  negative  duty  of  permis- 
sion :  it  lies,  in  the  old  phrase,  not  in  render,  like  a  rent,  but  merely  in  prendre.'} 

(12)  [Common  appendant  belongs  only  to  arable  land,  and  cannot  be  claimed  for  more 
cattle  than  are  necessary  to  plough  or  manure  the  tenant's  arable  land.  Levancy  and  cou- 
chancy  are  incident  to  common  appendant  as  well  as  appurtenant.  Willes,  227,  231 ;  1  B.  and 
Ad.  710;  5  T.  R.  46;  2  Mood,  and  R.  205.    But,  where  a  farm  contains  pasture,  it  may  be  pre- 
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ariseth  from  no  connexion  of  tenure,  nor  from  any  absolute  necessity :  but  may 
be  annexed  to  lands  in  other  lordships,  (/)  or  extend  to  other  beasts,  besides  su«;h 
as  are  generally  commonable;  as  hogs^  goats,  or  the  like,  which  neither  plough 
nor  manure  the  ground.  This  not  arising  from  any  natural  propriety  or  neces- 
Bitjy  like  common  appendant,  is  therefore  not  of  general  right;  but  can  only  be 
claimed  by  immemorial  usage  and  prescription,  (g)  which  the  law  esteems  suf- 
ficient proof  of  a  special  grant  or  agreement  for  tnis  pui-pose.  Common  because 
of  vicinage^  or  neighbourhood,  is  where  the  inhabitants  of  two  townships,  which 
lie  contiguous  to  each  other,  have  usually  intercommoned  with  one  another ; 
the  beasts  of  the  one  straying  mutually  into  the  other's  fields,  without  any 
molestation  from  either.  This  is  indeed  only  a  permissive  right,  intended  to 
excuse  what  in  strictness  is  a  trespass  in  both,  and  to  prevent  a  multiplicity  of 
suits :  and  therefore  either  township  may  enclose  and  bar  out  the  other,  though 
they  have  intercommoned  time  out  of  mind.  Neither  hath  any  person  of  one 
r*34l  ^^^  *  right  to  put  his  beasts  originally  *into  the  other's  common:  but 
^  -^  if  they  escape,  and  stray  thither  of  themselves,  the  law  winks  at  the 
trespass,  (h)  Common  in  ^ross,  or  at  large,  is  such  as  is  neither  appendant  nor 
appurtenant  to  land,  but  is  annexed  to  a  man's  person ;  bein^  granted  to  him 
and  his  heirs  by  deed ;  or  it  may  be  claimed  by  prescriptive  rignfc,  as  by  a  parson 
of  a  church,  or  the  like  corporation  sole.  This  is  a  separate  inheritance,  entirely 
distinct  from  any  landed  property,  and  may  be  vested  in  one  who  has  not  a  foot 
of  ^ound  in  the  manor. 

AH  these  species  of  pasturable  common  may  be  and  usually  are  limited  as  to 
number  and  time;  but  there  are  also  commons  without  stint,  B,nd  which  ]ast 
all  the  year.  (13)  By  the  statute  of  Merton,  however,  and  other  subsequent 
statutes,  (i)  the  lord  of  a  manor  may  enclose  so  much  of  the  waste  as  he  pleases 
for  tillage  or  woodground,  provided  he  leaves  common  sufficient  for  such  as  are 
entitled  thereto.  This  enclosure,  when  justifiable,  is  called  in  law  ^^approvmg" 
an  ancient  expression  signifying  the  same  as  "  improving."  (k)  (14)  The  lord 
hath  the  sole  interest  in  the  soil ;  but  the  interest  of  the  lord  and  commoner,  in 
the  common,  are  look^  upon  in  law  as  mutual.  They  may  both  bring  actions 
for  damage  done,  either  against  strangers,  or  each  other;  the  lord  for  the  public 
injury,  and  each  commoner  for  his  private  damage.  (/) 

2,  3.  Common  of  piscary  is  a  liberty  of  fishing  in  another  man's  water ;  (15) 

(/)C 


Cro.  Car.  4S2.    1  Jon.  897.  (a)  Co.  Lltt  131, 128.  (h)  Ibid.  122. 

'^  Hen.  m.  0.  4.    29  Geo.  n,  c.  86,  and  81  Geo.  n,  c.  41.  {k)  2  lutt.  474.  (I)  9  Bep.  118. 


Bnmed,  if  there  is  evidence  of  u^age,  that  it  was  all  originally  arable.    Bac.  Ab.  Commonf  A. 
1 ;  4  Rep.  37;  see  5  Tannt.  244.] 

(13)  [The  notion  of  this  species  of  common  is  exploded:  a  tight  of  common  without  stint 
cannot  exist  in  law.    Bennet  v.  Reeye,  Willes,  232:  8  T.  R.  396.] 

(14)  The  indo^ure  of  commons  is  now  regnlated  by  statute  41  Geo.  Ill,  c.  109,  and  various 
acta  amendatory  thereof.  IncloHure  commissioners  are  appointed,  before  whom  proposals  fur 
inclosnres  are  laid,  and  the  details  are  arranged  and  sanctioned  by  them,  and  allotments  made 
to  the  lords  and  commoners  in  lieu  of  their  respective  interests. 

(15)  In  tide  waters  the  right  uf  taking  fish  is  common  to  all  citizens :  Parker  v.  Cutler  Mill 
Dam  Co.,  7  Sbep.  353;  CooKdgo  «.  Wifiiams,  4  Mass.  140;  Bumham  v.  Webster,  5  id.  266; 
but  the  town  within  whose  bounds  the  waters  are  may  have  an  exclusive  right  by  grant  from 
the  state.  Coolidge  v.  Williams,  4  Mass.  140.  And  it  seems  that  a  right  to  a  several  fishery 
in  an  arm  ot  the  sea  may  be  acquired  by  prescription,  though  uninterrupted  exercise  and  use 
alone  would  not  establish  it,  however  long  continued,  since  the  person  so  using  it  (mly  exer- 
cises a  right  which,  prima  f<uie^  he  possesses  in  common  with  all  others.  It  must  ftirtlier 
appear  that  all  others  have  been  excluded.  Chalker  v.  Dickinson,  1  Conn.  382.  And  every 
presumption  will  be  against  the  right  (lould  v.  James,  6  Cow.  369;  and  see  Collins  v.  Ben- 
bury,  5  Ired.  118;  Cobb  v,  Davenport,  3  Vroom.  .369. 

In  rivers  where  the  tide  does  not  ebb  and  flow,  the  proprietor  of  the  bank  has  an  exclusive  right 
of  fishery  to  the  thread  of  the  stream :  People  v.  Piatt,  17  Johns.  209;  Waters  r.  Lilley,  4  Pick. 
145;  Adams  v.  Pease,  2  Conn.  461;  Beckman  v,  Kreamer,  43  111.  447;  but  the  state  may  regulate 
its  existence  with  a  view  to  tie  protection  of  the  rights  of  all  others  having  a  like  right  Com- 
monwealth V.  Chapin,  5  Pick.  199;  Ingram  t?.  Threadgill,  3  Dev.  59;  Vinton  r.  Welsh,  9  Pick.  87. 

It  has  been  held  that  in  those  large  rivers,  like  the  Susquehanna,  which  are  unviable  by 
bea-going  vessels,  there  is  no  exclusive  riffht  of  fishery  in  the  adjoining  ownersy  but  the  right 
is  in  the  public  at  large.    Shrunk  v.  SohuyUdll  Nav.  Co.,  14  S.  and  B.  71. 
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as  common  of  turbary  is  a  liberty  of  digging  tnrf  upon  another'p  gronnd.(wJ  (IG) 
There  is  also  a  common  of  digging  for  coals,  minerals,  stones  and  the 
like.  All  these  bear  a  resemblance  to  common  of  pasture  in  manjr  resi)ects : 
though  in  one  point  they  go  much  further ;  common  of  pasture  being  only  a 
right  of  feedinff  on  the  herbage  and  vesture  of  the  soil,  which  renews  annually; 
but  common  of  turbaty,  and  those  aforementioned,  are  a  right  of  carrying  away 
the  very  soil  itself. 

*4.  Common  of  estovers  or  estoumers,  (17)  that  is,  necessaries  (from  r^Qc-i 
estoffer,  to  furnish,)  is  a  liberty  of  taking  necessary  wood,  for  the  use  or  «-  J 
furniture  of  a  house  or  farm,  from  off  another's  estate.  The  Saxon  wood,  hote^  is 
used  by  us  as  synonymous  to  the  French  estovers :  and  therefore  house  bote  is  a 
snflficient  allowance  of  wood,  to  repair,  or  to  burn  in  the  house:  which  latter  is 
sometimes  called  fire-bote :  plough -bote  and  cart-bote  are  wood  to  be  employed  in 
making  and  repairing  all  instruments  of  husbandry ;  and  hay-bote,  or  hedge- 
bote,  is  wood  for  repairing  of  hay,  hedges  or  fences.  These  botes  or  estovers 
must  be  reasonable  ones ;  and  such  any  tenant  or  lessee  may  take  off  the  land 
let  or  demised  to  him,  without  waiting  for  any  leave,  assignment,  or  appoint- 
jpent  of  the  lessor,  unless  he  be  restrained  by  special  covenant  to  the  contrary.(») 

These  several  species  of  commons  do  all  originally  result  from  the  same 
necessity  as  common  of  pasture;  viz.:  for  the  maintenance  and  carrying  on  of 
husbandry;  common  of  piscary  being  given  for  the  sustenance  of  the  tenant's 
family ;  common  of  turbary  and  fire-bote  for  his  fuel ;  and  house-bote,  plough- 
bote,  cart-bote,  and  hedge-bote,  for  repairing  his  house,  his  instruments  of 
tillage,  and  the  necessary  fences  of  his  grounds.  (18) 

I\.  A  fourth  species  of  incorporeal  nereditaments  is  that  of  ways;  or  the 
right  of  going  over  another  man's  ground.    I  speak  not  here  of  the  king's  high- 

(m)  Co.  Litt.  m.  (n)  Co.  Lltt  41. 

For  the  taking  of  fish  where  the  pnhlic  have  the  right,  no  person  can  lawfully  go  upon  the 
land  of  another  without  license.    Cktolidge  v.  Williams,  4  Mass.  140. 

(16)  [Common  of  turbary  can  only  be  appendant,  or  appurtenant,  to  a  house,  not  to  lands: 
Tyringham's  Case,  4  Rep.  37 ;  and  the  tnrt  cut  for  fhel  must  be  burned  in  the  commoner's 
house :  Dean  and  Chapter  of  Ely  r.  Warren,  3  Atk.  189 ;  not  sold.  Valentine  v.  Penny,  Noy, 
145.  See  2  T.  K.  391 ;  6  id.  748,  as  to  right  to  dig  sand  or  gravel  for  repairs ;  a  species  of  com- 
mon of  estovers.] 

(17)  [The  liberty  which  everv  tenant  for  life,  or  years,  has,  of  common  rieht,  to  take  necessary 
estovers  in  the  lands  which  he  holds  for  such  estate,  seems  to  be  confounded,  in  most  of  the  text- 
books, with  right  of  common  of  estovers.  Yet  they  appear  to  be  essentiallv  diiferent.  The 
privilege  of  the  tenant  for  life  or  years  is  an  exclusive  privilege,  not  a  commonable  right  Right 
of  common  of  estovers  seems  properly  to  mean,  a  right  appendant  or  appurtenant  to  a  messuage 
or  tenement,  to  be  exercised  in  lands  not  occupied  by  the  nolder  of  the  tenement.  Such  a  right 
may  either  be  prescriptive,  or  it  may  arise  from  modem  grant.  Countess  of  Arundel  v.  Steere, 
Cro.  Jac.  25.  And  though  the  grant  be  made  to  an  individual,  for  the  repairs  of  his  house, 
the  right  is  not  a  personal  one,  but  appurtenant  to  the  house.  Dean  and  Chapter  of  Windsor's 
Case,  5  Rep.  25 :  Sir  Henry  Nevill's  Case,  Plowd.  33l.  Such  a  jjrant  is  not  destroved  by  any 
alteration  of  the  house  to  which  the  estovers  are  appurtenant,  but  it  may  be  restricted  within  the 
limits  originally  intended,  if  the  altered  state  of  the  premises  wonld  create  a  consumption  of 
estovers  greater  than  that  contemplated  when  the  grant  was  made.    LnttreFs  Case,  4  Rep.  87.] 

(18)  Rizhts  of  common  are  very  rare  in  the  United  States,  and  the  cases  which  have  considered 
them  are  tew.  See  Livingston  v.  Ten  Broeck,  16  Johns.  14 ;  Leyman  v.  Abeel,  id.  30 ;  Van  Rens- 
selaer V.  Radcliff,  10  Wend.  639 ;  Trustees,  Ac,  v,  Robinson,  12  S.  and  R.  29 ;  Worcester  v.  Green, 
2  Pick.  429;  Smith  r.  Floyd,  18  Barb.  522;  Livingston  v,  Ketcham,  1  id.  592;  Hall  v,  Lawrence, 
2  R.  I.  218 ;  Bell  v.  Ohio  and  Penn.  R.  R.  Co.,  25  Ponn.  St  161. 

A  enstom  that  all  the  inhabitants  of  a  particular  town,  for  the  time  beinp,  have  a  right  to  depas- 
ture the  unenclosed  woodlands  of  individual  proprietors  within  the  town,  is  not  a  mere  easement, 
but  a  right  to  take  pn)fit ;  and  for  such  right,  the  commoner  must  prescribe  in  respwct  to  some 
estate  and  not  in  respect  to  mere  inhabitancy.  The  custom  is  therefore  void.  Smith  r.  Floyd, 
18  Barb.  522.  The  met  that  cattle  are  suffered,  without  objection,  to  run  at  large  over  the  unen- 
closed w(K)dlands  of  a  new  country  affords  no  ^mnd  from  which  to  imply  a  grant*  Id.  Com- 
mcm  of  estovers  cannot  be  apportioned.  If  partition  of  the  premises  to  which  the  right  is  appur- 
tenant is  made  without  reserving  the  right  of  common  to  one  alone,  it  extinguishes  the  right. 
Livingston  v.  Ketcham,  1  Barb.  592;  and  see  Leyman  r.  Abeel,  16  Johns.  30;  Van  Renssehuwr 
V.  Radcliff,  10  Wend.  6:19.  The  taking  of  sea  weed  from  the  beach  may  be  a  oommonable  right 
EnowleA  v.  Nichols,  2  Curt.  C.  C.  571. 
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ways,  which  lead  from  town  to  town ;  nor  yet  of  common  ways,  leading  from  a 
village  into  the  fields ;  (19)  but  of  private  ways,  in  which  a  particular  man  may 


(19)  Ways  are  either  public  or  private.  A  public  way  is  established  either  bv  the  dedication 
of  the  owner  of  the  land,  or  by  an  appropriation  of  the  land  for  the  purpose,  hj  the  sovereig:n 
authority,  under  what  is  called  the  right  of  eminent  domain.  "When  this  right  is  exercised,  it 
must  be  in  pursuance  of  some  express  legislative  authority  which  prescribes  the  formalities, 
and  compensation  must  be  made  to  the  owner.  The  constitutions  of  the  United  States  and  of 
the  several  states  contain  declarations  that  private  property  shall  not  be  taken  for  public  use 
without  compensation  made  tJierefor,  but  these  are  only  declaratory  of  the  pre-existing  principle. 
Dedication  of  a  way  is  an  appropriation  of  land  to  that  use  by  the  owner  thereof,  and  requires 
for  its  perfection  an  acceptance  by  the  public.  The  dedication  can  only  be  made  by  the  owner 
of  the  fee :  Wood  o.  Yeal,  5  B.  and  Aid.  454 ;  and  therefore  where  land  i^  under  lease,  the  fact 
that  the  public  are  permitted  to  make  use  of  a  way  across  it  will  not  be  evidence  of  a  dedication, 
unless  there  be  circumstances  from  which  the  knowledge  and  concurrence  of  the  owner  of  the 
reversion  can  be  implied.  Rex  v.  Barr,  4  Camp.  16 ;  Danesv.  Stephens,  7  0.  and  P.  570.  No 
writing  is  required  to  establish  a  dedication,  and  no  particular  formality.  The  mere  throwing 
open  tne  land  to  the  use  of  the  public  for  a  way  constitutes  ipso  facto  and  instantaneously  a 
dedication,  if  the  public  accept  it  Hunter  t?.  Trustees  of  Sandy  Hill,  6  Hill,  407.  The  intent  to 
dedicate,  however,  must  be  unequivocal ;  it  will  not  be  implied  from  any  acts  of  an  ambiguous 
character.  The  fact  that  the  owner  acquiesced  in  the  use  and  enjoyment  of  the  way  by  the  pulf- 
lic  for  twenty  years  would  be  sufficient  evidence  of  such  intent  in  any  case :  Smith  v.  State,  3 
Zab.  130 ;  State  t;.  Marble,  4  Ired.  318  j  but  it  might  also  be  inferred  from  an  uninterrupted  use 
for  a  much  less  time.  The  question  is  one  of  fact,  to  be  passed  upon  by  jurv.  See  Angell 
and  Durfee  on  Highways,  c.  3 ;  Hobbs  r.  Lowell,  19  Pick.  405 ;  Pritchard  t7.  Atkinson,  4  N.  H. 
1 ;  Stacy  v.  Miller,  4  Mo.  478 ;  Morrison  v,  Marquardt,  24  Iowa,  35  ;  Noyes  v.  Ward,  19  Conn. 
250.  A  common  mode,  by  which  a  party  who  temporarily  allows  the  public  to  pass  over  his  land 
negatives  an  intent  to  dedicate,  is  by  fencing  up  tne  passage  one  day  in  the  year,  or  doiuff  some 
other  unequivocal  act  in  assertion  of  his  paramount  right  Cook  v,  Hillsdale,  7  Mich.  115. 
Acceptance  by  the  public  may  either  be  by  some  formal  resolution  or  other  action  by  the  proper 
authorities,  or  it  may  be  inferred  from  circumstances.  The  mere  fact  that  any  number  of  indi- 
viduals pass  through  a  j>a88age  left  open  to  them  does  not  constitute  an  acceptance,  but  if  the 
proper  highway  authorities  treat  it  as  a  public  way,  either  by  expending  public  moneys  upon  it, 
or  by  setting  it  off  into  some  road  district  for  supervision  and  repair,  they  thereby  accept  it  See 
Kelly's  Case,  8  Grat  632  j  Hobbs  v,  Lowell,  19  Pick.  405 ;  Wright  v,  Tukey,  3  Cush.  290 ;  People 
V.  JoncK,  6  Mich.  176.  And  long  continued  user  by  the  public  is  important  evidence  bearing  on 
the  question  of  dedication,  and  may  in  some  cases  be  sumcient  to  warrant  its  being  found.  See 
Angell  and  Duriee  on  highways,  $  161,  and  cases  cited.  A  dedication  may  be  of  a  part  of  a  road 
only,  as  well  as  of  the  whole  of  it    Valentine  v,  Boston,  22  Pick.  75. 

Ways  are  also  often  dedicated  by  laying  out  plats  upon  which  streets  and  roads  are  marked, 
and  selling  lots  in  reference  thereto.  There  are  statutes  in  the  several  states  which  prescribe  the 
effect  of  such  plats,  when  duly  acknowledged  and  recorded.  If,  however,  the  plat  is  not  so  exe- 
cuted as  to  comply  with  the  statute,  it  will  still  be  regarded,  when  acted  upon,  as  an  offer  to  the 
public  of  the  streets  marked  upon  it,  and  they  become  public  ways  when  accepted  as  in  other 
cases.  And  if  there  be  no  act  of  acceptance  on  the  part  of  the  public,  there  is  nevertheless  a 
ri^ht  in  those  who  have  bought  lots  upon  the  ^lat  witn  reference  thereto  to  have  all  the  ways 
laid  down  thereon  kept  open  for  their  use  with  reference  to  the  eiyoyment  of  their  purchases. 
Matter  of  Lewis  street,  2  Wend.  472 ;  Smyles  v,  Hastings,  22  N.  Y.  217  j  Smith  v.  Lock,  18  Mich. 
56 ;  see  O'Linda  v.  Lothrop,  21  Pick.  292. 

Prescfiptian  which  presupposes  a  grant  is  not  properly  applicable  to  highways. 

Highways  are  for  the  use  of  all  the  public,  though  the  mode  of  use  may  be  restricted,  as  to 
foot  passengers,  Ac.  Restricted  highways,  however,  are  very  rare.  Turnpikes  and  other  roads, 
which  are  constructed  and  controlled  by  corporations  created  for  the  purpose,  are  nevertheless 
public  highways ;  the  whole  public  having  an  equal  right  to  use  them  on  complying  with  the  pre-  ^ 
scribed  terms.  Kailroads  are  sometimes  called  public  highways,  though  persons  can  pass  along 
them  only  in  the  vehicles  which  the  proprietors  provide. 

As  a  general  rule  the  owner  of  land  oounded  on  a  highway  owns  to  the  center,  subject  to 
the  pubuc  easement,  and  he  may  make  any  use  thereof  not  inconsistent  with  the  public  occu- 
pancy, and  maintain  ejectment  against  any  one  who  makes  a  permanent  appropriation  of  any 
poition  to  the  exclusion  of  himself  and  the  public.  Ooodtitle  v,  Alker,  Burr.  133 :  Gardiner  v. 
Tisdale,  2  Wis.  153. 

A  private  way  is  either  a  right  in  gross,  which  is  purely  a  personal  right  and  cannot  be 
assigned,  or  it  is  appurtenant  or  annexed  to  an  estate  and  passes  with  a  convevance  of  the 
estate.  It  may  exist  of  necessity  or  by  grant.  A  way  of  necessity  exists  where  land  is 
granted  which  is  either  wholly  surrounded  by  land  of  the  grantor,  or  partially  by 
such  land,  and  elsewhere  by  land  of  strangers.  In  such  a  case  if  tJiere  be  no  other 
vray  to  the  land,  the  law  presumes  that  it  was  the  intention  of  the  parties  that  the 
grantee  should  have  access  to  it  over  the  land  of  the  grantor,  and  he  has  a  way  across  such 
last  mentioued  land  in  order  to  make  his  grant  available.     Washburn  on  Easements,  ch.  2 
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have  an  interest  and  a  right,  though  another  be  owner  of  the  soil.  This  may  be 
grounded  on  a  special  permission ;  as  when  the  owner  of  the  land  grants  to 
another  a  liberty  of  passing  over  his  grounds,  to  go  to  church,  to  market,  or 
the  like:  in  which  case  the  gift  or  grant  is  particular,  and  confined  to  the 
grantee  alone :  it  dies  with  the  person ;  and,  if  the  grantee  leaves  the  country, 
he  cannot  assign  over  his  right  to  any  other;  nor  can  he  justify  taking  another 
♦person  in  his  company,  (o)  A  way  may  be  also  by  prescription  ;  as  if  all  r^^o/.  -i 
the  inhabitants  of  such  a  hamlet,  or  all  the  owners  and  occupiers  of  *-  J 
such  a  farm,  have  immemorially  used  to  cross  such  a  ground  for  such  a  particu- 
lar purpose:  for  this  immemorial  usage  supposes  an  original  grant,  whereby 
a  right  of  way  thus  appurtenant  to  land  or  houses  may  clearly  be  created.  A 
right  of  way  may  also  arise  by  act  and  operation  of  law ;  for,  if  a  man  grants  mo 

(o)  Finch,  Lftw,  81. 

5  2 ;  Lawton  t?.  Rivers,  2  McCord,  445;  WisBler  v.  Hershey,  23  Penn.  St.  333;  Nichols  v.  Luce, 
24  Pick.  102;  Pheysey  t;.  Vicary,  16  M.  and  W.  484  ;  Underwood  v.  Carney,  1  Gush.  285;  Thomas 
«.  Bertram,  4  Bunh.  317.  If,  however,  the  grantee  has  a  way  of  access  to  the  land  granted,  hnt 
not  so  c<mvenient  as  the  one  over  the  grantor's  land,  a  way  of  necessity  will  not  exist  over  the 
latter,  for  mere  convenience  is  not  sufficient  to  raise  the  implication  of  an  intent  to  give  it.  Tum- 
bnll  V.  Rivers,  3  McCord,  131 ;  Screven  ©.  Gregorie,  8  Rich.  158 ;  McDonald  v.  Lindall,  3  Rawle, 
492.  If  a  grantor  conveys  land  ontirolv  surrounding  a  parcel  which  he  retains,  he  has  a  way  of 
necessity  over  the  land  conveyed,  which  likewise  rests  upon  the  supposed  intention  of  the  par- 
ties. Brigham  v.  Smith,  4  Gray,  297 ;  Pinningtou  v.  Galland,  20  E.  L.  and  Eq.  561 ;  Id.  22  Law 
J.  Rep.  (N.  S.)  Exch.  348. 

If,  however,  in  any  case  a  way  of  necessity  would  be  inconsistent  with  a  grant,  it  cannot 
exist,  because  the  intent  to  create  it  cannot  be  implied.  As,  where  land  is  conveyed  for  a 
Bpecijfio  purpose,  and  a  way  across  it  would  defeat  that  purpose.  Seeley  v.  Bishop,  19 
Oomi.  134. 

Wherever  a  right  of  way  of  necessity  exists,  the  owner  of  the  estate  over  which  it  is  to  pass 
has  the  ri^ht  to  locate  it,  but  if  he  shall  fail  to  do  so  within  a  reasonable  time  after  request,  the 
person  entitled  to  it  may  select  a  suitable  route  therefor,  having  reasonable  regard  to  the  interest 
and  convenience  of  the  owner  of  the  estate.  When  once  selected  by  the  party  entitled  to  do.  so, 
it  is  fixed,  and  cannot  afterwards  be  changed  except  by  consent  Holmes  v.  Seely,  19  Wend. 
507 ;  Nichols  v.  Luce,  24  Pick.  102,  A  right  of  way  of  necessity  is  limited  to  the  necessity,  and 
ceases  whenever  the  owner  thereof,  bv  purchase  or  otherwise,  acquires  a  way  of  access  over  his 
own  land  to  the  land  in  respect  to  which  it  existed.  Pierce  v.  Selleck,  18  Ck)nn.  321 ;  Viall  v. 
Carpenter,  14  Gray,  126;  Holmes  v.  Seely,  19  Wend.  507 ;  Abbott  r.  Stewartstown,  47  N.  H.  228. 

Ways  by  grant  are  either  granted  separately,  or  as  appendant  or  appurtenant  to  an  estate  which 
is  conveyed.  Their  location  is  either  aefi.ned  by  the  graut,  or  it  becomes  fixed  by  the  use  of  one 
party  and  the  acquiescence  of  the  other,  or,  in  the  case  of  ways  appurtenant  to  an  estate  granted, 
It  has  been  defined  by  previous  use.  A  right  of  way  may  also  be  created  by  the  grantor  reserv- 
ing it  in  the  grant  which  he  makes  of  the  land. 

In  the  case  of  a  private  way,  the  land  owner  has  a  general  right  to  make  use  of  the  land  in 
any  manner  he  ma^  please,  not  interfering  with  the  easement.  Atkins  v,  Bordman,  2  Met.  457. 
He  is  under  no  obligation  to  keep  the  way  in  repair  unless  he  has  bound  himself  to  do  so,  nor  is 


'  public  ways,  for  if  a  highway  be  out  of  repair  i 
impassable,  the  traveller  may  go  upon  the  adjoining  premises,  doing  no  unnecessary  dam^e.  Wil- 
liams V,  Safford,  7  Barb.  309 ;  Campbell  v.  Race,  7  Cush.  408;  Holmes  v.  Seely,  19  Wend.  507. 
And  in  the  case  of  a  private  wav,  if  the  owner  of  the  estate  obstructs  it,  the  person  entitled  to 
the  easement  mav  pass  around  the  obstruction  upon  other  lands  of  the  owner,  without  rendering 
himself  liable.    Kmum  9.  Piatt,  8  Pick.  339. 

Ways  may  also  exist  bv  custom  ;  as  that  every  mhabitant  of  a  borough  shall  have  a  ri^^  of 
way  over  a  parcel  of  land  to  mill  or  to  market ;  but  these  are  not  frequent  in  America.  When 
thev  exist  they  must  rest  on  a  user  of  at  least  twenty  years. 

The  doctrine  of  dedication  has  no  application  to  private  ways.  A  private  way  may,  however, 
be  established  by  prescription.  If  a  person  has  used  a  way  over  the  land  of  another  for  twenty 
years,  it  will  be  presumad  that  the  use  had  its  origin  in  a  grant,  provided  the  following  things 
concur :  1.  The  use  must  have  been  definite,  both  as  to  manner  and  as  to  locality.  2.  It  must 
have  continued  for  the  whole  period  without  interruption.  3.  It  must  have  been  accompanied 
by  a  claim  of  right  adverse  to  the  owner  of  the  land,  and  not  have  been  under  leave  and  license 
of  the  owner ;  for  if  the  claim  has  been  in  subordination  to  the  right  of  the  owner,  a  grant  could 
not  be  presumed,  since  that  would  be  inconsistent  with  the  claim.  The  law  of  prescription  is 
one  of  quiet,  and  is  based  upon  the  presumption  that  a  long-continued  use  of  land  adverse  to  the 
interest  of  the  owner  would  not  have  been  acquiesced  in,  unless  it  had  its  origin  in  right  See 
Walloce  V.  Fletobor,  10  Foot  434. 
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a  piece  of  ground  in  the  middle  of  his  field,  he  at  the  same  time  tacitly  and 
impliedly  gives  me  a  way  to  come  at  it ;  and  I  may  cross  his  land  for  that  pur- 
pose withont  trespass.  (/?)  For  when  the  law  doth  give  anything  to  one,  it 
giveth  impliedly  whatsoever  is  necessary  for  enioying  the  same,  {q)  By  the  law 
of  the  twelve  tables  at  Rome,  where  a  man  had  the  right  of  way  over  another's 
land,  and  the  road  was  out  of  repair,  he  who  had  the  right  of  way  might  go  over 
any  part  of  the  land  he  pleased :  which  was  the  established  rule  in  public  as  well 
as  private  ways.  And  the  law  of  England,  in  both  cases,  seems  to  correspond 
with  the  Roman,  (r)  .(20) 

Cpj  Ibid.  63.  (qj  Co .  Litt.  66.  (rj  Lord  Haym.  726.    1  Brownl.  212.    2  Show.  28.    1  Jon.  297. 

(20)  This  statement  is  erroneous.  He  would  only  have  that  right  where  the  owner  of  the 
land  was  bound  by  grant  or  prescription  to  repair  the  way.  See  Taylor  v.  YThitehead,  Doug.  746. 
See  also  the  preceding  note. 

It  will  be  observed  that  the  subject  of  easements  receives  very  little  attention  from  our  author, 
and  indeed  the  subject  then  was  of  very  little  consequence  as  compared  with  its  importance  at 
the  present  time.  For  a  full  discussion  the  reader  is  referred  to  the  special  treatises,  and  espe 
cially  that  by  Mr.  Washburn,  as  the  latest  and  most  complete. 

An  easement  exists  when  the  owner  of  one  tenement,  caUed  the  dominant  tenement,  has  a 
right  to  compel  the  owner  of  another,  called  the  servient  tenement,  to  permit  something  to  be 
done,  or  to  refrain  from  doing  something,  which,  as  owner  of  his  tenement,  he  would  otherwise 
have  been  entitled  to  restrain  or  to  do.  An  easement  must  be  limited  in  extent,  and  must  be 
in  some  way  for  the  benefit  of  the  dominant  tenement,  and  not  for  some  general  benefit  of  its 
owner.  Clayton  v,  Corby,  5  Q.  B.  415;  Ackroyd*;.  Smith,  10  C.  B.  164;  Bailey  v.  Stephens,  12 
C.  B.  N.  S.  94. 

Among  the  principal  easements,  besides  the  right  of  way  already  mentioned,  are  the  right 
to  water,  the  nght  to  light  and  air,  the  right  to  the  natural  support  of  the  land,  the  right  to 
the  support  of  buildingi^  oy  adjacent  land  or  adjacent  buildings,  the  right  to  have  party  walls 
and  fences  kept  in  repair,  and  the  right  to  carry  drains  and  ^tters  across  adjoining  land.  A 
deed  is  necessary  to  create  an  easement  by  grant  or  reservation ;  and,  where  one  is  thus  cre- 
ated, tiie  grant  gives  to  the  owner  of  the  dominant  tenement  the  ri^ht  to  go  upon  the  servient 
tenement,  and  do  thereon  whatever  may  be  necesi*ary  to  enable  him  to  eiyoy  the  easement 
An  easement  may  also  exist  by  prescription,  where  the  enjoyment  has  been  for  such  a  period  of 
time  that  the  law  will  presume  a  grant.  And,  upon  this  pomt,  reference  is  again  made  to  the 
preceding  note. 

The  right  to  the  flow  of  water  in  its  natural  course  we  have  considered  elsewhere,  and  need 
not  do  further  here  than  to  refer  to  the  excellent  treatise  on  water-courses  by  Mr.  Angell. 
This  right,  however,  is  to  be  distin^shed  broadly  from  that  to  receive  or  to  carry  off  water 
through  an  artificial  channel,  for  it  is  inseparably  annexed  to  the  soil,  and  passes  with  it,  not 
as  an  easement,  nor  as  an  appurtenance,  but  as  a  parcel.  Johnson  v.  Jordan,  2  Mete.  239. 
The  other  right  referred  to  is  strictly  an  easement,  and  may  be  created  in  the  same  manner  as 
a  private  way,  and  is  governed  by  substantially  the  same  rules.  One  who  has  a  right  to 
receive  water  for  the  use  of  any  species  of  manufacture  may  do  whatever  is  necessary  for  its 
enjoyment,  but  he  has  no  right  to  foul  the  water  by  turning  the  refuse  of  the  manufactory  into 
it  Howell  V.  McCoy,  3  Kawle,  256.  And  an  easement  to  drain  water  through  the  land  of 
another  for  one  purpose  cannot  be  changed  and  enlarged  by  putting  it  to  use  for  another  purpose. 
Carter  v.  Page,  8  Ired.  190.  Upon  this  subject,  in  general,  see  Pyer  r.  Carter,  1  H.  and  N.  922 ; 
White  V.  Leeson,  5  id.  53 ;  Pheysey  t;.  Vicary,  16  M.  and  W.  484 ;  Alston  v.  Grant,  3  El.  and  Bl. 
128 ;  Ferguson  v,  Witsell,  5  Rich.  280. 

The  right  to  e^jov,  in  favor  of  one  tenement,  the  right  to  light  and  air  which  naturally 
reaches  it  in  coming  laterally  from  and  across  the  land  of  an  acyacent  proprietor,  is  an  important 
right  in  the  civil  law,  and  in  the  law  of  England,  but  is  relatively  of  little  consequence  in  Amer- 
ica, where  the  English  doctrine,  that  a  prescriptive  right  to  light  and  air  may  be  gained  by  mere 
length  of  enjoyment,  has  generally  been  discarded.  See  Waahb.  on  Easements,  498  et  seq., 
where  the  cases  are  collected. 

Every  man  has  a  right  to  the  natural  support  of  his  land  by  the  adjacent  land  of  another, 
so  that,  if  the  owner  of  the  latter  shall  make  excavations  within  his  own  boundaries,  into  which 
the  land  of  the  first  shall  fall,  an  action  will  lie  for  the  injury.  Harris  v.  Ryding,  5  M.  and 
W.  60;  Bibby  v.  Carter,  4  H.  A  N.  153;  ThursUm  v.  Hancock,  12  Mass.  226;  Lasala  v.  Holbnwk, 
4  Paige,  169;  Pole^  v.  Wyeth,  2  Allen,  131 ;  Richardson  v,  Vt  Cen.  R.  R.  Co.,  25  Vt  465.  But 
it  seems  that  this  nght  is  limited  to  injuries  caused  to  the  land  itself,  and  does  not  afford  relief 
for  damages  hv  the  same  tneans  to  artificial  structures.  Foley  v.  Wyeth,  2  Allen,  131 ;  Charlesa 
u,  Rankin,  22  Mo.  571.  If,  however,  an  iniury^  is  caused  to  a  building  by  a  negligent  excavation 
on  adjacent  land,  an  action  will  b'e  for  the  injury.  Farrand  v.  Marshall,  19  Barb.  :)80.  And 
the  unqualified  right  to  lateral  support  for  buildings  may  be  acquired  in  the  same  way  as  any 
other  easement 

Easements  may  be  lost  by  ceasing  to  ei\)oy  the  right  for  such  time  and  under'  such  circum 
stances  as  to  indicate  an  intention  to  abandon  the  same.    Luttrel's  Case,  4  Rep.  86 ;  Hale  r 
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V.  Offices,  which  are  a  right  to  exercise  a  public  or  private  employment,  and 
to  take  the  fees  and  emoluments  thereunto  belonging,  are  also  incorporeal 
hereditaments ;  whether  public,  as  those  of  magistrates ;  or  private,  as  of  bailiffs, 
receivers,  and  the  like.  For  a  man  may  have  an  estate  in  them,  either  to  him  and 
his  heirs,  or  for  life,  or  for  a  term  of  years,  or  during  pleasure  only  ^  save  only 
that  offices  of  public  trust  cannot  be  granted  for  a  term  of  years,  especially  if 
they  concern  the  administration  of  justice,  for  then  they  might  perhaps  vest  in 
executors  or  administrators,  (s)  (21)  Neither  can  Q,nj  judicial  office  be  granted 
in  reversion :  because  though  the  grantee  may  be  able  to  perform  it  at  the  time  of 
the  grant,  yet  before  the  office  falls  he  may  become  unable  and  insufficient:  but 
mimsteriai  offices  may  be  so  granted ;  {t)  for  those  niay  be  executed  by  dep- 
uty. (22)  Also,  by  statute  5  and  6  Edw.  VI,  c.  16,  no  public  office  (a  few  only 
excepted)  shall  be  sold,  under  pain  of  disability  to  dispose  of  or  hold  it.  For  the 
law  presumes  that  *he  who  buys  an  office  will,  by  bribery,  extortion,  or  r„|rtft,  -i 
other  unlawful  means,  make  his  purchase  good,  to  the  manifest  detriment  ••  -* 
of  the  public.  (23)- 

VI.  Dignities  bear  a  near  relation  to  offices.  Of  the  nature  of  these  we  treated 
at  large  in  a  former  book ;  (u)  it  will  therefore  be  here  sufficient  to  mention  them 
as  a  species  of  incorporeal  hereditaments,  wherein  a  man  may  have  a  property  or 
estate. 

VII.  Franchises  are  a  seventh  species.  Franchise  and  liberty  are  used  as 
synonymous  terms ;  and  their  definition  is  M  a  royal  privilege,  or  branch  of  the  . 
king's  prerogative,  subsisting  in  the  hands  or  a  subject  Being  therefore  derived 
from  the  crown,  they  must  arise  from  the  king's  grant ;  or  in  some  cases  may  be 
held  by  prescription,  which,  as  has  been  frequently  said,  presupposes  a  grant.  (24) 
The  kinds  of  them  are  various,  and  almost  infinite :  I  will  nere  briefly  touch 
upon  some  of  the  principal ;  i)remising  only,  that  they  may  be  vested  in  either 
natural  persons  or  bodies  politic ;  in  one  man  or  in  many ;  but  the  same  identi- 
cal fmnchise,  that  has  before  been  granted  to  one,  cannot  be  bestowed  on  another, 
for  that  would  prejudice  the  former  grant,  (to) 

To  be  a  county  palatine  is  a  franchise,  vested  in  a  number  of  persons.  It  is 
likewise  a  franchise,  for  a  number  of  persons  to  be  incorporated,  and  subsist  as  a 
body  politic ;  with  a  power  to  maintain  perpetual  succession,  and  do  other  corpo- 
rate acts :  and  each  individual  member  of  such  corporation  is  also  said  to  have  a 
franchise  or  freedom.  Other  franchises  are  to  hold  a  court  leet:  to  have  a 
manor  or  lordship ;  or,  at  least,  to  have  a  lordship  paramount;  to  have  waifs, 
wrecks,  estrays,  treasure-trove,  royal  fish,  forfeitures,  and  deodands :  to  have  a 
court  of  one's  own,  or  libefty  of  holding  pleas,  and  trying  causes ;  to  have  the 

(»)  9  Rep.  97.  (ij  11  Rep.  4.  (u)  See  book  1,  ch.  13.  (v)  Finch,  L,  164. 

(w)  2  KoU.  Abr.  191.    Keilw.  196. 

Oldrojd,  14  M.  and  ^.789;  Ward  v.  Ward,  7  Exch.  838;  Carr  v.  Foster,  3  Q.  B.  .581.  And, 
where  the  same  party  becomes  owner  of  both  the  dominant  and  servient  tenement,  the  easement 
is  extingninhed.  Washb.  on  Easements,  517-52*2.  And  an  easement  may  be  discharged  by 
release  to  the  owner  of  the  servient  tenement ;  bnt  the  release  must  be  by  deed.  Dyer  v,  San- 
ford,  9  Met    395. 

(21)  The  term  of  office  in  the  United  States  is  never  longer  than  during  good  behavior^ 
and  even  then,  unless  the  term  is  fixed  by  the  constitution,  it  is  subject  to  change  by  law,  and 
may  be  shortened  or  abolished  at  the  will  of  the  legislature.  By  choosing  a  person  to  an 
office,  the  term  of  which  is  prescribed  by  law,  the  state  does  not  contract  with  him  that  ho 
may  enjoy  it  during  the  term,  or  preclude  itself  from  repealing  or  amending  the  law  under  which 
the  office  exists.  Butler  v.  Pennsylvania,  10  How.  402 :  Conner  t*.  New  York,  2  Sandf.  355,  and 
5  N.  Y.  285. 

Offices  in  private  corporations  and  companies  are  employments  of  a  private  character,  in  the 
nature  of  agencies  only. 

(22)  [See  R.  v.  Farrand,  3  B.  and  A.  260 ;  R.  v.  Gravesend,  2  B.  and  0.  602 ;  R.  v.  Roberts,  3 
A.  and  E.  771.  If  two  offices  are  incompatible,  by  the  acceptance  of  the  latter,  the  first  is  relin- 
quished and  \iicant,  even  if  it  should  be  a  superior  office.    2  T.  R.  81.] 

(23)  [See  statute  6  Geo.  IV,  cc.  82,  83 ;  11  id.  c.  20,  $  47 ;  2  B.  and  Cr.  674 ;  4  Yes.  815;  3 
You.  and  J.  136 ;  3  T.  R.  681 ;  6  J.  B.  Moore,  28 ;  8  CI.  and  Fin.  295.] 

(24)  [See  Trotter  v.  Harris,  2  Y.  and  J.  285;  R.  t;.  Marsden,  3  Burr.  1812.} 
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cognizance  of  pleas ;  which  is  a  still  greater  liberty,  being  an  exclusire  right,  so 
that  no  other  court  shall  try  causes  arising  within  that  iurisdiction :  to  have 
r*38 1  *  l>a.iliwick,  or  liberty  exempt  from  the  sheriff  of  the  county ;  *wherein 
•-  J  the  grantee  only,  and  his  oflScers,  are  to  execute  all  process ;  to  have  a 
fair  or  mat ket :  with  the  right  of  taking  toll,  either  there  or  at  any  other  public 
places,  as  at  bridges,  wharfs,  or  the  like ;  which  tolls  must  have  a  reasonable 
cause  of  commencement  (as  in  consideration  of  repairs,  or  the  like),  else  the 
fmnchise  is  illegal  and  void:  (x)  or,  lastly,  to  have  a  forest,  chase,  park,  warren, 
or  fishery,  endowed  with  privileges  of  royalty ;  which  species  of  franchise  may 
require  a  more  minute  discussion. 

As  to  a  forest;  this,  in  the  hands  of  a  subject,  is  properly  the  same  thing 
with  a  chase ;  being  subject  to  the  common  law,  and  not  to  the  forest  laws,  (y) 
But  a  cJidse  differs  from  a  park,  in  that  it  is  not  enclosed,  and  also  in  that  a  man 
may  have  a  chase  in  another  man's  ground  as  well  as  in  his  own,  being  indeed  the 
liberty  of  keeping  beusts  of  chase  or  royal  game  therein,  protected  even  from  the 
owner  of  the  land,  with  a  power  of  hunting  them  thereon.  A  park  is  an  enclosed 
chase,  extending  only  over  a  man's  own  grounds.  The  wori  park  indeed  properly 
signifies  an  enclosure ;  but  yet  it  is  not  every  field  or  common,  which  a  gentleman 
pleases  to  surround  with  a  wall  or  paling,  and  to  stock  with  a  herd  of  deer,  that 
18  thereby  constituted  a  legal  park :  for  the  king's  grant,  or  at  least  immemorial 
prescription,  is  necessary  to  make  it  so.  {z)  Though  now  the  difference  be- 
tween a  real  park,  and  such  enclosed  grounds,  is  in  many  respects  not  very 
material :  only  that  it  is  unlawful  at  common  law  for  any  person  to  kill  any  beasts 
of  park  or  chase,  (a)  except  such  as  possess  these  franchises  of  forest,  chase  or 

fiark.  Free-warren  is  a  similar  franchise,  erected  for  preservation  or  custody 
which  the  word  signifies)  of  beasts  and  fowls  of  warren;  {b)  which,  heingfercB 
r*39 1  '^^^^^9  every  one  had  a  natural  right  to  kill  as  he  could ;  but  upon  *the 
*-  -*  introduction  of  the  forest  laws,  at  the  Norman  conquest,  as  will  be  shewn 
hereafter,  these  animals  being  looked  upon  as  royal  game  and  the  sole  property 
of  our  savage  monarchs,  this  franchise  of  free-warren  was  invented  to  protect 
them ;  by  giving  the  grantee  a  sole  and  exclusive  power  of  killing  such  game  so 
far  as  his  warren  extended,  on  condition  of  his  preventing  other  persons.  A  man 
therefore,  that  has  the  franchise  of  warren,  is  in  reality  no  more  than  a  royal 
gamekeeper ;  but  no  man,  not  even  a  lord  of  a  manor,  could  by  common  law 
•justify  sporting  on  another's  soil,  or  even  on  his  own,  unless  he  had  the  liberty  of 
free-warren,  (c)  (25)  This  franchise  is  almost  fallen  into  disregard,  since  the  new 
statutes  for  preserving  the  game ;  the  name  being  now  chiefly  presen'ed  in 
grounds  that  afe  set  apart  for  breeding  hares  and  rabbits.  There  are  many 
instances  of  keen  sportsmen  in  ancient  times  who  have  sold  their  estates,  and 
reserved  the  free- warren,  or  right  of  killing  game,  to  themselves;  by  which  means 
it  comes  to  pass  that  a  man  and  his  heirs  have  sometimes  free-warren  over  another's 
ground,  (d  )  A  free  fishery  y  or  exclusive  right  of  fishing  in  a  public  river,  is  also  a 
royal  franchise;  and  is  considered  as  such  in  all  countries  where  the  feudal  polity 
has  prevailed ;  (e)  though  the  making  such  grants,  and  by  that  means  appropriat- 
ing what  seems  to  be  unnatural  to  restrain,  the  use  of  running  water,  was  pro- 
hibited for  the  future  by  King  John's  great  charter;  and  the  rivers  that  were 
fenced  in  his  time  were  directed  to  be  laid  open,  as  well  as  the  forests  to  be 
disafforested.  (/)  This  opening  was  extended  by  the  second  {a)  and  third  {h) 
charters  of  Henry  III,  to  those  also  that  were  fenced  under  Richard  I ;  so  that 

(X)  2  Inst.  220.  (y)  4  Inst.  3U.  (z)  Co.  LItt.  233.    S  Inst.  199     11  Rep.  88. 

(a)  These  arc  properly  buck,  doe,  fox,  martin,  and  vqq  ;  but  In  a  common  and  loflral  sense  extend  llke- 
\vi.sc  to  all  the  bcasUi  of  the  forest ;  which  besides  the  other,  ara  i*eckoned  to  be  hart,  hind,  hare,  boar,  and 
wolf  and  in  u  woni,  all  wild  beasts  of  venary  or  hunting.    (Co.  Litt.  233.) 

(b)  The  boasts  are  hares,  conies,  and  roes;  the  fowls  are  either  campestres,  as  partridges,  rails,  and 
quails;  or  gylvettrea,  as  woo<lco<'k8  and  pheasants  ;  or  aquatUea,  as  niallams  and  herons.    (Co.  Litt.  233.) 

Ccj  Siilk.  ti  J7.  (dj  Bro.  Abr.  tit.  fFarren,  8. 

fej  svU\.  Afar.  Clous.  L  24.    Dufreene,  V,  60<.    Crag.  deJur./eod,  II,  8, 16.  C/J  Cap,  47,  edU.  Oxon, 

(g)  Cup  20.  (hj  0  Uon.  UI,  c.  16. 

(25)  [A  free  wairen  may  be  granted  tft  thitf  day,  though  such  a  grant  Ib  not  usual.    Crutse  Dig 
tit.  34,  M] 
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a  franchise  of  free  fishery  ought  now  to  be  at  least  as  old  as  the  reign  of  Henry 
11.  This  differs  from  a  several  fishery ;  because  he  that  has  a  several  fisliery 
must  also  be  (or  at  least  derive  his  right  from)  the  owner  of  the  soil,  (i)  which  in 
a  free  fishery  is  not  requisite.  It  differs  also  from  a  common  of  piscary  before 
mentioned,  m  that  the  free  fishery  is  an  *exclusive  right,  the  common  of  r<B^  -i 
piscary  is  not  so :  and  therefore,  m  a  free  fishery  a  man  has  a  property  in  *-  ■* 
the  fish  before  they  are  caught,  in  a  common  of  piscary  not  till  afterwaras.  (k)  (26) 
Some  indeed  have  considered  a/r<w  fishery  not  as  a  royal  franchise,  but  merely  as 
a  private  grant  of  a  liberty  to  fish  in  the  several  fishery  of  the  grantor.  (1)  But  to 
consider  such  right  as  originally  a  flower  of  the  prerogative,  till  restrained  by 
magna  charta^  and  derived  by  royal  grant  (previous  to  the  reign  of  Richard  I)  to 
such  as  now  claim  it  by  prescription,  and  to  distinguish  it  (as  we  have  done)  from 
a  several  and  a  common  of  fishery,  may  remove  some  difficulties  in  respect  to 
this  matter,  with  which  our  books  are  embarrassed.  For  it  must  be  acknowledged, 
that  the  rights  and  distinctions  of  the  three  species  of  fishery  are  very  much 
confounded  in  our  law-books ;  and  that  there  are  not  wanting  respectable  au- 
thorities (m)  which  maintain  that  a  several  fishery  may  exist  distinct  from  the 
propeity  of  the  soil,  and  that  a  free  fishery  implies  no  exclusive  right,  but  is 
synonymous  with  common  of  piscary.  (27) 

VIII.  Corodies  are  a  right  of  sustenance,  or  to  receive  certain  allotments  of 
victual  and  provision  for  one's  maintenance,  {n)  In  lieu  of  which  (especially 
when  due  from  ecclesiastical  persons)  a  pension  or  sum  of  money  is  sometimes 
substituted,  (o)  And  these  may  be  reckoned  another  species  of  incorpoi^eal 
liereditments ;  though  not  chargeable  on,  or  issuing  from,  any  corporeal  inher- 
itance, but  only  charged  on  the  person  of  the  owner  m  respect  of  such  his  inher- 
itance.   To  these  may  be  added, 

IX.  Annuities,  which  are  much  of  the  same  nature ;  only  that  these  arise 
from  temporal,  as  the  former  from  spiritual  persons.  An  annuity  is  a  thing 
very  distinct  from  a  rent-charge,  with  which  it  is  frequently  confounded:  a 
rent-charge  being  a  burthen  imposed  upon  and  issuing  out  of  landsy  whereas  an 
annuity  is  a  yearly  sum  chargeable  only  upon  the  person  of  the  grantor.  (/?) 
Therefore,  if  a  man  by  deed  grant  to  another  the  sum  of  20^.  per  annum,  without 
expressing  out  of  what  lands  it  shall  issue,  no  land  at  all  shall  be  charged  with 
it;  but  it  is  a  mere  personal  annuity;  which  is  of  so  little  account  in  the  law, 
that  if  granted  to  an  eleemosynary  corporation,  it  is  not  within  the  statutes  of 
mortmain ;  {q)  and  yet  a  man  may  have  a  real  estate  in  it,  though  his  security 
is  merely  personal.  (28) 

(I)  M.  17  EdiO,  IVy  6  p.    18  E^,  IF,  i  T.    10  Rm.  VH,  44,  ?6.    8aUt.  637.       (t)  P.  N.  B.  88.    fialk.  687. 
il)  2  Sid.  8.  (m)  See  them  well  digested  In  Hargrave^s  notes  on  Co.  Uit.  132.       [n)  Finch,  L.  168. 

(o)  See  book  1,  ch.  8.  (p)  Co.  Litt.  144.  {q)  Ibid.  2. 


(26)  [A  ftnbject  may  have,  by  prescription,  a  several  fishery  in  an  arm  of  the  sea.  Per  Ld. 
Xenyon,  4  T.  R.  439 ;  1  Camp.  312.  A  grant  of  "  a  several  fishery/'  without  more,  does  not  pass 
the  soil.  5  B.  and  Cr.  881.]  A  public  river  is  a  public  highway,  and  this  is  its  disUnguishing 
characteristic ;  and  all  rights  of  fishery  in  it  must  oe  subservient  to  the  right  of  passage,  and 
must  be  so  exercised  as  not  to  prejudice  such  right  when  it  is  used  in  reasonable  manner.  Mayor 
of  Colchester  t;.  Brooke,  7  Q.  B.  339;  Young  v.  Hichens,  6  Q.  B.  609. 

(27^  In  the  United  States,  franchises  are  derived  from  legislative  grant,  or  claimed  by  pre- 
scription, which  presupposes  such  grant  And,  in  England,  at  the  present  time,  they  are  all 
more  or  less  taken  unaer  legislative  direction  and  control. 

(28)  [This  appears  to  require  some  explanation.  If  an  annuity  (not  charged  on  lands)  be 
granted  to  a  man  and  his  heirs,  it  is  a  fee  simple  personal.  Ck).  Litt.  2,  a  And  Mr.  Hargrave, 
m  his  note  upon  the  passage  just  cited,  says,  though  an  annuit}-  of  inheritance  is  held  to  be 
forfeitable  for  treason,  as  an  hereditament :  7  Rep.  34  b ;  yet,  being  only  personal^  it  is  not  an 
hereditament  within  the  statute  of  mortmain,  7  £dw.  I,  st.  2;  nor  is  it  entailable  within  the 
statute  de  donis.  Lord  0)ke  again  says,  Co.  Litt.  20  a  ''  if  I,  by  my  deed,  for  me  and  my 
heirs,  grant  an  annuity  ta  a  man,  and  the  heirs  of  his  body,  this  concemeth  no  land,  nor 
savoreth  of  the  realty."  And  see  Earl  of  Stafford  v.  Buckley,  2  Ves.  Sen.  177 ;  Holdemesse 
V.  Carmarthen,  1  Br.  382 ;  Aubin  v.  Daly,  4  Bam.  and  Aid.  59.  Some  of  the  diversities  between 
a  rent  and  an  annuity  are  thus  laid  down,  in  the  30th  chapter  of  the  Doctor  and  Student,  Dia- 
logue 1 :  "  Every  rent,  be  it  rent-service,  rent-char^,  or  rent-seek,  is  going  out  of  land.  Also 
of  an  annuity  there  lieth  no  action,  but  only  a  wnt  of  annuitv^  but,  of  a  rent,  the  same  action 
may  lie  as  doth  of  land.  Also,  an  annuity  is  never  taken  for  assets,  because  it  is  no  freehold 
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r*411  *^'  Eents  are  the  last  species  of  incorporeal  hereditaments.  The 
J-  J  word  rent  or  render,  reditus,  signifies  a  compensation  or  return,  it  being 
in  the  nature  of  an  acknowledgment  given  for  the  possession  of  some  corpo- 
real inheritance,  (r)  It  is  defined  to  be  a  certain  profit  issuing  yearly  out  of 
lands  and  tenements  coi-poreal.  It  must  be  a  projU ;  yet  there  is  no  occasion 
for  it  to  be,  as  it  usually  is,  a  sum  of  money ;  for  spurs,  capons,  horses,  com, 
and  other  matters  may  be  rendered,  and  frequently  are  rendered,  by  way  of 
rent  (s)  It  may  also  consist  in  services  or  manual  operations ;  as,  to  plough  so 
many  acres  of  ground,  to  attend  the  king  or  the  lord  to  the  wars,  and  the  like ; 
whicn  services  in  the  eye  of  the  law  are  profits.  This  profit  must  also  be  certain  ; 
or  that  which  may  be  reduced  to  a  certainty  by  either  party.  It  must  also  issue 
yearly  ;  though  there  is  no  occasion  for  it  to  issue  every  successive  year ;  but  it 
may  be  reserved  everjr  second,  third,  or  fourth  year;  (?)  yet,  as  it  is  to  be  pro- 
duced out  of  the  profits  of  lands  and  tenements,  as  a  recompense  for  being  per- 
mitted to  hold  or  enjoy  them,  it  ought  to  be  reserved  yearly,  because  those 
profits  do  annually  arise  and  are  annually  renewed.  It  must  issue  out  of  the 
thing  granted,  and  not  be  part  of  the  land  or  thing  itself;  wherein  it  differs  from 
an  exception  in  the  grant,  which  is  always  of  part  of  the  thing  granted,  (u)  (29) 
It  must,  lastly,  issue  out  of  lands  and  tenemeiits  corporeal ;  that  is,  from  some 
inheritance  whereunto  the  owner  or  grantee  of  the  rent  may  have  recourse  to 
distrein.  Therefore  a  rent  cannot  be  reserved  out  of  an  advowson,  a  common, 
an  office,  a  franchise,  or  the  like,  (w)  But  a  grant  of  such  annuity  or  sum  may 
operate  as  a  personal  contract,  ana  oblige  the  grantor  to  pay  the  money  reserved, 
or  subject  him  to  an  action  of  debt :  (x)  though  it  doth  not  affect  the  inheritance, 
and  is  no  legal  rent  in  contemplation  of  law.  (30) 

There  are  at  common  law  (v)  three  manner  of  rents,  rent-service,  rent- 
r*42l  ^'^^''8®'  *^^  rent  seek.  lient-service  is  so  called  *becauseit  hath  some 
••  J  corporal  service  incident  to  it,  as  at  the  least  fealty  or  the  feudal  oath  of 
fidelity,  (z)  For,  if  a  tenant  holds  his  land  by  fealty,  ana  ten  shillings  rent ;  or 
by  the  service  of  ploughing  the  lord's  land,  and  five  shilling  rent;  these  pecu- 
niary rents,  being  connected  with  personal  services,  are  therefore  called  rent- 
service.  And  for  these,  in  case  they  be  behind,  or  arrere,  at  the  da'y  appointed, 
the  lord  may  distrein  of  common  nght,  without  reserving  any  special  power  of 
distress;  provided  he  hath  in  himself  the  reversion,  or  future  estate  of  the  lands 
and  tenements,  afte^  the  lease  or  particular  estate  of  the  lessee  or  grantee  is 
expired,  (a)  A  rent-charge  is  where  the  owner  of  the  rent  hath  no  future  inter- 
est, or  reversion  expectant  in  the  laud :  as  where  a  man  by  deed  maketh  over  to 

Cr)  Ibid.  144.         (9)  Ibid.  142.         (tj  Ibid.  47.         fuj  Plovrd.  18.    8  Rep.  71.         fwj  Co.  Litt.  144. 
(xj  Ibid.  47.         CjfJ  UU.  i  218.         (zj  Co.  litt.  143.         (a J  UU.  i  215. 

in  Uie  law,  nor  shall  it  be  put  in  execution  upon  a  Rtatnte  merchant,  statute  staple,  or  elegit^  as 
a  rent  may."  No  doubt,  when  an  annuity  is  granted,  so  as  to  bind  both  the  person  and  re^  estate 
of  the  grantor,  the  grantee  hath  his  election,  either  to  bring  a  writ  of  annuity,  treating  hia 
demand  as  a  personal  one  only,  or  to  distrain  upon  the  land,  as  for  a  real  interest.  Co.  Litt. 
144  b.  The  deiinition  which  Fitzherbert,  N.  B.  p.  152,  gives  of  an  annuity  is,  that  it  either 
proceeds  &om  the  lands  or  the  coffers  of  another.  Where  it  is  charged  uj^n  land,  it  may  bo 
real  or  personal,  at  the  election  of  the  holder.  If  it  is  out  of  the  coffers,  it  is  personal  only  an 
to  the  remedy ;  but  the  property  itself  is  real  as  to  its  descent  to  the  heir.  And  this  seems  to  be 
the  only  sense  in  which  an  annuity,  for  which  the  security  is  merely  personal,  can  be  called  real 
estate.    Turner  v.  Turner,  Ambl.  782.] 

(29)  [Co.  Litt  142;  see  also  Wickham  v.  Hawker,  7  M.  and  W.  63;  Doe  d.  Douglas  v. 
L<K5k,  2  A.  and  E.  705 ;  Durham  and  S.  R.  Co.  v.  Walker,  2  Q.  B.  940;  Pannell  v.  Mill,  3  C.  B.  625. 
An  exception  to  this  exists  in  the  case  of  mines,  quarries,  <bc.,  where  the  rent  or  royalty  consists 
commonly  of  a  fixed  proportion  of  the  ore  raised  or  stone  gotton,  which,  it  is  to  be  observed,  is  a 
part  of  Uie  land  itselL  Campbell  t7.  Leach,  Ambl.  740 ;  Buckley  v.  Kenyon,  10  East,  139 ;  R.  «. 
Earl  of  Pomfrot,  5  M.  and  S.  i:^;  R.  v.  Inhabitants  of  St.  Anstell,  5  B.  and  Aid.  693;  R.  v. 
Westbrook,  10  Q.  B.  178.] 

(30)  [A  rent  may  however  be  granted  or  reserved  out  of  tithes,  with  all  the  inddenta  of  a 
rent,  except  from  the  necessity  of  the  case,  that  of  distress.  3  Wils.  2.^) ;  2  Saund.  303 ;  stat- 
ute 5  Goo.  Ill,  c.  17.  But  a  rent  cannot  be  reserved  out  of  chattels  personal,  and  if  such 
chattels  are  demised  with  land  at  an  entire  rent,  the  rent  issues  out  of  the  land  only.  5  Rep.  17  b ; 
2  N.  R.  224.] 
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others  his  whole  estate  in  fee-simple,  with  a  certain  rent  payable  thereout,  and 
adds  to  the  deed  a  covenant  or  clause  of  distress,  that  if  the  rent  be  arrere,  or 
behind,  it  shall  be  lawful  to  distrein  for  the  same.  In  this  case  the  land  is  liable 
to  the  distress,  not  of  common  right,  but  by  virtue  of  the  clause  in  the 
deed ;  and  therefore  it  is  called  a  rent-charge,  because  in  this  manner  the  land  is 
charged  with  a  distress  for  the  payment  of  it.  (b)  Rent-seek,  reditus  siccus,  or 
barren  rent,  is  in  effect  nothing  more  than  a  rent  reserved  by  deed,- but  without 
any  clause  of  distress. 

There  are  also  other  species  of  i*ents,  which  are  reducible  to  these  three. 
Bents  of  assize  ai*e  the  certain  established  rents  of  the  freeholders  and  ancient 
copyholders  of  a  manor,  (c)  which  cannot  be  departed  from  or  varied.  Those  of 
the  freeholders  are  frequently  called  chief -TQui^,  reditus  capiiales :  and  both 
sorts  are  indifferently  denominated  quit-venta,  quieti  reditus :  because  thereby 
the  tenant  goes  quit  and  free  of  all  other  services.  When  these  payments  were 
reserved  in  silver  or  white  money,  they  were  anciently  called  white-Tent^,  or  blanch- 
farms, reditus  albi ;  (d)  in  contradistinction  to  rents  reserved  in  work,  grain,  or 
baser  money,  which  were  called  ^reditus  nigri,  or  black-mail,  (e)  Mack-  r^^o-i 
rent  is  only  a  rent  of  the  full  value  of  the  tenement,  or  near  it.  A  fee-  ^  ^ 
farm  rent  is  a  rent-charge  issuing  out  of  an  estate  in  fee ;  of  at  least  one-fourth 
of  the  value  of  the  lands,  at  the  time  of  its  reservation :  (/)  for  a  grant  of 
lands,  reserving  so  considerable  a  rent,  is  indeed  only  letting  lands  to  farm  in 
fee-simple  instead  of  the  usual  methods  for  life  or  years.  (31) 

These  are  the  general  divisions  of  rent ;  but  the  difference  between  them  (in 
respect  to  the  remedy  for  recovering  them)  is  now  totally  abolished ;  and  all 
persons  may  have  the  like  remedy  by  distress  for  rents-seek,  rents  of  assise,  and 
chief-rents,  as  in  case  of  rents  reserved  upon  lease,  (g) 

Eent  is  regularly  due  and  payable  upon  the  land  from  whence  it  issues,  if  no 
particular  place  is  mentioned  in  the  reservation  :  (A)  but  in  case  of  the  king,  the 
payment  must  be  either  to  his  ofiicers  at  the  exchequer,  or  to  his  receiver  in  the 
country,  (i)  And  strictly  the  rent  is  demandable  and  payable  before  the  time 
of  sunset  of  the  day  whereon  it  is  reserved ;  (k)  though  perhaps  not  absolutely 
due  till  midnight  (l) 

With  regard  to  the  original  of  rents,  something  will  be  said  in  the  next 
chapter;  and,  as  to  distresses  and  other  remedies  for  their  recovery,  the  doctrine 
relating  thereto,  and  the  several  proceedings  thereon,  these  belong  properly  to 
the  third  part  of  our  Commentaries,  which  will  treat  of  civil  injuries,  and  the 
means  whereby  they  are  redressed. 


CHAPTEB  IV. 

OF  THE  FEUDAL   SYSTEM. 

It  is  impossible  to  understand,  with  any  degree  of  accuracy,  either  the  civil 
constitution  of  this  kingdom,  (1)  or  the  laws  which  regulate  its  landed  property, 


(dj  In  Scotland  this  kind  of  small  payment  Is  called  blanch-holding.or  reditus  atbaJtmuB. 

(e)  2  Inst.  19.  (Y,  Co  Litt  148.  (a)  SUit.  4  Geo.  II,  c.  28.  (h)  Co.  Litt.  201. 

(i)i  Rep.  78  (kj  Co.  Litt.  802.    1  Anders.  2S3.  (I)  1  Saund.  2S7.    Free.  Chanc.  OW.    Salk.  678. 

(31)  [A  fee-farm  rent  is  not  necessarily  a  rent-charge ;  Mr.  Hargrave  indeed  thonght  it  could 
only  be  a  rent  service,  and  that  the  quantum  of  the  rent  was  immaterial.  Co.  Litt  143,  n.  235. 
But  in  the  cas^e  of  Bra^lbury  v.  "Wripht,  Douglas  Rep.  4th  ed.,  are  not«s  by  the  reporter  him- 
self, and  the  late  learned  editor,  which  explain  the  mistake  both  of  Blackstone  antl  Hargrave, 
and  show,  I  think,  satisfactorily,  that  the  former  is  correct  in  his  account  of  the  rent,  except  in 
calling  it  a  rent-charge,  which  it  may  but  need  not  necessarily  be.] 

(1)  [An  intimate  acq[uaintance  with  the  feudal  system  is  absolutely  necessary  to  the  attmn- 
ment  of  a  comprehensive  knowledge  of  the  first  principles  and  pnigress  of  our  constitation. 
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without  some  general  acquaintance  with  the  nature  and  doctrine  of  feuds,  or  the 
feudal  law :  a  system  so  universally  received  throughout  Europe  upwards  of 
twelve  centuries  ago,  that  Sir  Henrv  Spelman  {a)  does  not  scruple  to  call  it  the 
law  of  nations  in  our  western  world.  This  chapter  will  be  therefore  dedicated 
to  this  inquiry.  And  though,  in  the  course  of  our  observations  in  this  and 
many  other  parts  of  the  present  book,  we  may  have  occasion  to  search  pretty 
highly  into  the  antiquities  of  our  English  jurisprudence,  yet  surely  no  industri- 
ous student  will  imagine  his  time  misemployed,  when  he  is  led  to  consider  that 
the  obsolete  doctrines  of  our  laws  are  frequently  the  foundation  upon  which 
what  remains  is  erected ;  and  that  it  is  impracticable  to  comprehend  many  rules 
of  the  modern  law,  in  a  scholar-like,  scientifical  manner,  without  having  recourse 
to  the  ancient  Nor  will  these  researches  be  altogether  void  of  rational  enter- 
tainment as  well  as  use :  as  in  viewing  the  majestic  ruins  of  Home  or  Athens, 
of  Balbec  or  Palmyra,  it  administers,  both  pleasure  and  instruction  to  compare 
them  with  the  draughts  of  the  same  edifices,  in  their  pristine  proportion  and 
splendour. 

r*45  1  *'^^®  constitution  of  feuds  (b)  had  its  original  from  the  military  policy 
L  J  of  the  northern  or  Celtic  nations,  the  Goths,  the  Huns,  the  Franks,  the 
Vandals,  and  the  Lombards,  who  all,  migrating  from  the  same  officina  gentium^ 
as  Crag  very  jusUy  entitles  it,  (c)  poured  themselves  in  vast  quantities  into  all 
the  regions  of  Europe,  at  the  declension  of  the  Roman  empire.  It  was  brought 
by  them  from  their  own  countries,  and  continued  in  their  respective  colonies  as 
the  most  likely  means  to  secure  their  new  acquisitions :  and  to  that  end,  large 
districts  or  parcels  of  land  were  allotted  by  the  conquering  general  to  the  supe- 
rior ofl&cers  of  the  army,  and  by  them  dealt  out  again  in  smaller  parcels  or 
allotments  to  the  inferior  officers  and  most  deserving  soldiers,  (d)  These  allot- 
ments were  called  feoda,  feuds,  fiefs  or  fees: 'which  last  appellation  in  the 
northern  language  {e)  signifies  a  conditional  stipend  or  reward,  (f)  Eewards  or 
stipends  they  evidently  were ;  and  the  condition  annexed  to  them  was,  that  the 
possessor  should  do  service  faithfully,  both  at  home  and  in  the  wars,  to  him  by 
whom  they  were  given :  for  which  purpose  he  took  the  juramentum  fidelitatisj 
or  oath  of  fealty :  (g)  (2)  and  in  case  of  the  breach  of  this  condition  and  oath, 

(a)  Of  parll Amenta.  67  (h)  See  Spelman,  of  fends,  and  Wrifcfit  of  tenures,  per  M. 

(e)  DejureAod.  19,  20.  (dj  Wright,  7.  (ej  Spelm.  01.  21«. 

(/J  Pontoppidan.  in  his  history  of  Norway,  (nageSSO)  observes  tirat  in  the  northern  languages  od%  Aignlflos 
prt^rietiu,  and  aUtotum.  Hence  he  derives  tho  odJial  right  in  those  countries ;  and  thence  too  perhntis.  is 
derived  the  udal  right  in  Finland,  Ac.  (8ee  Mac  Doual  Inst,  part 2.]  Now  the  transposition  of  ihe^e  northern 
syhablos,  altodft,  will  give  us  the  trne  etvraology  of  the  dliodium,  or  absolute  property  of  the  feudists  :  ns  by 
a  similar  com bination  of  the  latter  syllaitle  with  the  word/es.  (which  slgnifles,  wc  have  seen  a  coudlUoDul 
reward  or  stipend)  feeodh  or  feodum  will  denote  stipendiary  property. 

{gj  See  this  oath  explained  at  large  in  Feud,  I.  2,  I.  7. 

The  authority  of  Lord  Ck>ke,  Upon  constitatioDal  qaestions,  is  greatly  diminiRhed  by  bis  neg- 
lect of  the  study  of  the  feudal  law ;  which  Sir  Henry  Spelman  who  well  knew  its  value  and 
importance,  feelingly  laments :  '*  I  do  marvel,  many  times,  that  my  Lord  Coke,  adoniiug  our 
law  with  «o  many  flowers  of  antiquity  and  foreign  learning,  hath  not  turned  into  this  field, 
from  whence  so  many  roots  of  our  law  have,  of  old,  been  taken  and  transplanted."  Spelm.  Orig. 
of  Terms,  c.  viii.] 

Upon  the  subject  of  the  feudal  system  see,  m  addition  to  the  authorities  cited  by  Blackstone, 
Robertson's  History  of  Charles  V;  Hallam's  Middle  Ages,  c.  2,  part  2;  Guizot's  History  (»f 
Civilization  in  fYfmce,  and  Bell's  Historical  Studies  of  Feudalism.  See  also  1  Washb.  on  Real 
Prop.  c.  2. 

(2)  [Fealty,  the  essential  feudal  bond,  is  so  necessary  to  the  very  notion  of  a  feud,  that  it  is 
a  downright  contradiction  to  suppose  the  most  improper  feud  to  subsist  without  it ;  but  the 
other  properties  or  obligations  of  an  original  feud  may  be  qualified  or  varied  by  the  tenor  oi 
express  terms  of  the  feudal  donation.  Wright  L.  of  Ten.  35.  Fealty  and  homage  are  some- 
times confounded ;  but  they  do  not  necessarily  imply  the  same  thing.  Fealty  was  a  solemn 
oath,  made  by  the  vassal,  of  fidelity  and  attachment  to  his  lord.  Homage  was  merely  an 
acknowledgement  of  tenure,  unless  it  was  performed  as  homagium  ligeum;  that  indeed  did, 
in  strictness  include  aliegiance  as  a  subject,  and  could  not  be  renounced ;  but  homagium  non 
Ugeum  contained  a  saving  or  exception  of  faith  due  to  other  lords,  and  the  homager  might  at 
any  time  free  himself  from  feuual  dependence  by  renouncing  the  land  with  which  he  had 
b«cn  invested.  Du  Fresne  Gloss,  voc.  Hominiumf  Legius,  et  Fidelitas.  Mr.  Hargravc,  in  note 
1  to  Co.  Litt.  68  a,  says,  in  some  countries  on  the  continent  of  Europe,  homage  and  fealt}'  are 
blended  together,  so  as  to  form  one  engagement ;  and  therefore  foreign  jurists  frequently*^  oou- 
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by  not  performing  the  stipulated  service,  or  by  deserting  the  lord  in  battle,  the 
lands  were  again  to  revert  to  him  who  granted  them,  (k) 

Allotments,  thns  acquired,  naturally  engaged  such  as  accepted  tliem  to  defend 
them :  and,  as  they  all  sprang  from  *the  same  right  of  conquest,  no  part  r^^  -i 
could  subsist  independent  of  the  whole ;  wherefore  all  givera  as  well  as  L  J 
receivers  were  mutually  bound  to  defend  each  other^s  possessions.  But,  as  that 
could  not  eflFectually  be  done  in  a  tumultuous  irregular  way,  government,  and, 
to  that  purpose,  subordination^  was  necessary.  Every  receiver  of  lands,  or  feuda- 
tory, was  therefore  bound,  when  called  upon  by  his  benefactor,  or  immediate 
lord  of  his  feud  or  fee,  to  do  all  in  his  power  to  defend  him.  Such  bene&ctor 
or  lord  was  likewise  subordinate  to,  and  under  the  command  of,  his  immediate 
benefactor  or  superior;  and  so  upwards  to  the  prince  or  general  himself:  and 
the  several  lords  were  aJso  reciprocally  bound,  in  their  respective  gradations,  to 

{)rotect  the  possessions  they  had  given.  Thus  the  feudal  connection  was  estab- 
ished,  a  proper  military  subjection  was  naturallv  introduced,  and  an  army  of 
feudatories  was  always  ready  inlisted,  and  mutually  prepared  to  muster,  not  only 
in  defence  of  each  man's  own  several  property,  but  also  in  defence  of  the  whole, 
and  of  every  part  of  this  their  newly-acquired  country ;  (i)  the  prudence  of  which 
constitution  was  soon  sufficiently  visible  in  the  strength  and  spirit  with  which 
thev  maintained  their  conquests.  (3) 

The  universality  and  early  use  of  this  feudal  plan,  among  all  those  nations, 
which  in  complaisance  to  the  Bomans  we  still  call  barbarous,  may  appear  from 
what  is  recorded  (k)  of  the  Cimbri  and  Teutones,  nations  of  the  same  northern 

ChJ  Feud.  I  2, 1.  M.  fiJ  Wright,  8.  (kj  L.  Florus,  I.  S,  c.  8. 

rider  them  as  synonymons.  Bat,  in  our  law,  whilst  both  continued,  they  were  in  some  respects 
distinct;  fealty  was  sometimes  done  where  homage  was  not  due.  And  Lord  Coke  himself 
teUs  us,  1  Inst.  151  a,  fealty  may  remain  where  homage  is  extinct.  So  Wright,  L.  of  Ten.  65, 
in  note,  informs  us,  that  it  appears  not  only  from  the  concurrent  testimony  of  all  our  most 
authentic  ancient  historians  (whom  he  cites),  but  likewise  from  Britton,  Bracton,  the  Mirror, 
and  Fleta,  that  homage  and  fealty  were  really  with  us  distinct,  though  (generally)  concomitant, 
engagements ;  and  that  homage  (he  of  course  means  homagium  non  Ugcum)  was  merely  a 
declaration  of  the  homager's  consent  to  become  the  milltai^^  tenant  of  certain  of  the  lord's  landF 
or  tenements. 

The  short  result  appears  to  be,  that,  whilst  the  tie  of  homage  subristed,  fealty,  though 
acknowledged  by  a  distinct  oath,  was  consequential  thereto ;  but  that  the  converse  did  not  hold, 
as  fealty  mi^t  be  due  where  homage  was  not] 

(3)  [Mr.  Hallam  ffives  an  account  of  the  origin  of  the  feudal  system  rather  different  from 
that  in  the  text.  He  says  that,  when  the  Germanic  tribes  poured  down  upon  the  empire,  the 
conquerors  made  partition  of  the  lands  between  themselve^i  and  the  ori^nal  possessors,  some 
tribes  taking  a  large,  some  a  less,  portion-  to  themselves.  The  estates  of  the  conauerors  were 
termed  allodial,  subject  to  no  burden  but  that  of  public  defence,  and  inheritable.  Besides 
these  lands,  others  also  were  reserved  out  of  the  share  of  the  conquered  for  the  crown,  partly 
to  maintain  its  dignity,  partly  to  supply  its  munificence.  These  were  the  fiscal  lands,  and  tor  the 
greater  part  were  gradually  granted  out  under  the  name  of  benefices ;  and  if  the  donation  was 
not  accompanied  by  any  express  HBservation  of  military  service,  yet  the  beneficiary  was  undoubt- 
edlv  more  closely  connected  with  the  crown,  and  bound  to  more  constant  service  than  the  allo- 
dial proprietor. 

Mr.  Hallam  thinks  there  is  no  satisfactory  proof  that  these  benefices  were  ever  redeemable  at 
pleasure,  but  that  from  the  be^nning  they  were  ordinarily  granted  for  the  Ufe  of  the  grantee. 
V  erv  early  they  became  hereditary,  and,  as  soon  as  they  did  so,  they  led  to  the  practice  of  subin- 
feudation, which  he  deems  the  true  commencement  of  feudal  tenures. 

Still,  at  this  point  the  far  larger  part-  of  the  lands  remained  allodial,  and  the  extension  of 
the  feudal  svstem  is  to  be  attributed,  in  his  opinion,  to  the  forlorn  and  unprotected  state  in 
which  the  aUodial  proprietor  found  himself  dunng  the  period  of  anarch  v  and  private  warfare 
which  followed  soon  alter  the  death  of  Charlemagne.  In  those  times  t&e  connection  between 
the  beneficiary  and  the  vassal  was  a  protection  to  both;  the  former  abstained  from  acts  of 
violence  against  the  latter,  and  both  together  protected  each  other  against  the  attacks  of 
others;  while  the  isolated  allodialist,  to  whom  the  cro^n  in  its  weakness  could  afford  no 
succor,  was  left  a  common  prey  for  all.  This  led  to  a  voluntary  subjection  of  themselves  to  feu- 
dal lords,  upon  feudal  conditions,  and  to  the  gradual  diminution,  though  not  extinction,  of  allo- 
dial estates.] 

Mr.  Justice  Coleridge  gives  his  assent  to  Mr.  Hallam's  theory,  which  he  regards  as  more  reason 
able  and  natural  tiian  the  common  theory,  that  which  is  stated  in  the  text. 
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original  as  those  whom  we  have  heen  describing,  at  their  first  imiption  into 
Italy  about  a  century  before  the  Christian  sera.  They  demanded  of  the  Romans, 
" ut  martius  populus  aliqiiid  sihi  terr<B  daret,  quasi  Btipenditim;  ccBterum,  ui 
vellety  manibus  atque  armis  sttis  vteretur"  The  sense  of  which  may  be  thus 
rendered ;  they  desired  stipendiary  lands  (that  is,  feuds)  to  be  allowed,  them,  to 
be  held  by  military  and  other  personal  services,  whenever  their  lord  should  call 
upon  them.  This  was  evidently  the  same  constitution  that  displayed  itself  more 
fully  about  seven  hundred  years  afterwards ;  when  the  Salii,  Burgundians,  and 
r*47l  ^^^"^^^  broke  in  upon  Gaul,  the  VisigQ;t;hs  on  *Spain,  and  the  Lombards 
^  J  upon  Italy ;  and  introduced  with  themselves  this  northern  plan  of  polity, 
serving  at  once  to  distribute  and  to  protect  the  territories  they  had  newly  stained. 
And  from  hence,  too,  it  is  probable  that  the  Emperor  Alexander  Severus  {I)  took 
the  hint  of  dividing  lands  conquered  from  the  enemy  among  his  generals  and 
victorious  soldiery,  duly  stocked  with  cattle  and  bondmen,  on  condition  of  receiv- 
ing military  service  from  them  and  their  heirs  forever. 

Scarce  had  these  northern  conquerors  established  themselves  in  their  new 
dominions,  when  the  wisdom  of  their  constitutions,  as  well  as  their  personal 
valour,  alarmed  all  the  princes  of  Europe,  that  is,  of  those  countries  which 
had  formerly  been  Roman  provinces,  but  had  revolted,  or  were  deserted  by  their 
old  masters,  in  the  general  wreck  of  the  empire.  Wherefore  most,  if  not  all, 
of  them  thought  it  necessaiy  to  enter  into  the  same  or  a  similar  plan  of  policy. 
For  whereas,  before,  the  possessions  of  their  subjects  were  perfectly  alhdial 
(that  is,  wholly  independent,  and  held  of  no  superior  at  all),  now  they  parcelled 
out  their  royal  territories,  or  persuaded  their  subjects  to  surrender  up  and  retake 
their  own  landed  property,  under  the  like  feudal  obligations  of  military  fealty,  (m) 
And  thus,  in  the  compass  of  a  very  few  years,  the  feudal  constitution,  or  the 
doctrine  of  tenure,  extended  itself  over  all  the  western  world.  (4)  Which  altera- 
tion of  landed  property,  in  so  very  material  a  point,  necessarily  drew  after  it  an 
alteration  of  laws  and  customs ;  so  that  the  feudal  laws  soon  drove  out  the 
Roman,  which  had  hitherto  universally  obtained,  but  now  became  for  many 
centuries  lost  and  forgotten ;  and  Italy  itself  (as  some  of  the  civilians,  with  more 
spleen  than  judgment,  have  expressed  it)  belluinas,  atque  ferinas,  immanesque 
Longobardorum  leges  accepit  {n) 

r*48 1  *^^^  ^^is  feudal  polity,  which  was  thus  by  degrees  established  over  all 
L  J  the  continent  of  Europe,  seems  not  to  have  been  received  in  this  part  of 
our  island,  at  least  not  universally,  and  as  a  part  of  the  national  constitution, 
till  the  reign  of  William  the  Norman,  (o)  Not  but  that  it  is  reasonable  to 
believe,  from  abundant  traces  in  our  history  and  laws,  that  even  in  the  time  of 
the  Saxons,  who  were  a  swarm  from  what  Sir  William  Temple  calls  the  same 
northern  hive,  something  similar  to  this  was  in  use;  yet  not  so  extensively,  nor 
attended  with  all  the  rigour  that  was  afterwards  imported  by  the  Normans.  For 
the  Saxons  were  firmly  settled  in  this  island,  at  least  as  early  as  the  year  000 : 

(I)  '*  Sola,  qua  de  hosHbut  oapta  »unt  UmiianeU  dueOms  et  mUUifms  donaviti  Ua  t^  eorum  Ua  eMeni,  s% 
heeredea  illorum  milUarent.  nee  unqftam  ad  privatos  pertinerent  t  dicens  attetUiua  illos  ntiliUduroa.  si  etitim 
tua  rura  defenderent.  Addidit  sane  his  ei  animalui  et  servos,  ut  posserU  colere  quod  acceperent ;  ne  per 
inopiam  hominum  vel  per  senectutem  deserererUur  rura  vicina  barbariee,  quod  turpissimum  ille  ducdMt."' 
(Ml.  Laniprkl.  in  vita  Alex.  Severi.) 

(m)  Wright,  10.  (n)  Gravin.  Orig.  1. 1, « 139.  (o)  Spelm.  Qloss.  218.    Bract.  I.  2,  c.  16,  ♦  7. 

(4)  [The  feudal  constitutionfl  and  usaires  were  first  reduced  to  writing  about  the  year  lir,0  by 
two  lawyers  of  Milan,  nndor  the  title  of  consuetvilines  fetidorum,  and  have  been  nubjoiued  to 
Juatinian'h  Novels  in  nearly  all  the  editions  ol  the  body  of  the  Roman  law.  Though  tlus  was  the 
feudal  law  of  the  German  empke,  other  states  have  modified  this  law  by  the  spirit  of  their  renpeo- 
tive  constitutions. 

Allodial  lands  are  commonly  opposed  to  beneficiary,  or  feudal,  the  former  being  strictly  pro- 
prietary, while  the  latter  depended  upon  a  superior.  In  this  sense  the  word  is  of  continual  recur 
rcnce  m  ancient  histories,  laws  and  instruments.  It  sometimes,  however,  l)ear8  the  sense  of 
inheritance,  and  this  seems  to  be  its  meaning  in  the  famous  62d  chapter  of  the  Salic  laws, — De 
Allodis.  "  Allodium  interdum  appointur  comparato,"  says  Du  Cange,  "  in  formulis  vetcribus." 
Hence,  in  the  charters  of  the  eleventh  century,  hereditary  fiefs  are  frequently  termed  alodiiB. 
Hallam  Mid.  Ages,  vol.  1,  p.  97.] 
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and  it  was  not  till  two  centuries  after,  that  feuds  arrived  at  their  full  vigour  and 
maturity,  even  on  the  continent  of  Europe,  (p) 

This  introduction  however  of  the  feudal  tenures  into  England,  by  King  Wil- 
liam, does  not  seem  to  have  been  effected  immediately  after  the  conquest,  nor 
by  the  mere  arbitrary  will  and  power  of  the  conqueror ;  but  to  have  been  grad- 
ually established  by  the  Iforman  barons,  and  others,  in  such  forfeited  lands  as 
they  received  from  the  gift  of  the  con(jueror,  and  afterwards  universally  con- 
sented to  by  the  great  council  of  the  nation,  long  after  his  title  w^as  established. 
Indeed,  from  the  prodigious  slaughter  of  the  English  nobility  at  the  battle  of 
Hastings,  and  the  fruitless  insurrections  of  those  who  survived,  such  numerous 
forfeitures  had  accrued,  that  he  was  able  to  reward  his  Norman  followers  with 
very  large  and  extensive  possessions :  which  gave  a  handle  to  the  monkish  his- 
tonans,  and  such  as  have  implicitly  followed  them,  to  represent  him  as  having 
by  right  of  .the  sword  seized  on  all  the  lands  of  England,  and  dealt  them  out 
again  to  his  own  favourites.  A  supposition,  grounded  upon  a  mistaken  sense 
of  the  word  conquest ;  which,  in  its  feudal  acceptation,  signifies  no  more  than 
acquisition  j  and  this  has  led  many  hasty  writers  into  a  strange  historical  mis- 
take, and  one  which,  upon  the  slightest  examination,  will  *be  found  to  r^c  .q  -i 
be  most  untrue.  However,  certain  it  is,  that  the  Normans  now  began  to  I-  -* 
gain  very  large  possessions  in  England ;  and  their  regard  for  the  feudal  law 
under  which  they  had  long  lived,  together  with  the  king's  recommendation  of 
this  policy  to  the  English,  as  the  best  way  to  put  themselves  on  a  military  foot- 
ing, and  thereby  to  prevent  any  future  attempts  from  the  continent,  were  proba- 
bly the  reasons  that  prevailed  to  effect  its  establishment  here  by  law.  And, 
thouffh  the  time  of  this  great  revolution  in  our  landed  property  cannot  be  ascer- 
tained with  exactness,  yet  there  are  some  circumstances  that  may  lead  us  to  a 
probable  conjecture  concerning  it.  For  we  learn  from  the  Saxon  chronicle,  (q) 
that  in  the  nineteenth  year  of  King  William's  reign  an  invasion  was  appre- 
hended from  Denmark ;  and  the  military  constitution  of  the  Saxons  being  then 
laid  aside,  and  no  other  introduced  in  its  stead,  the  kingdom  was  wholly  defence- 
less ;  which  occasioned  the  king  to  bring  over  a  Jarge  army  of  Normans  and 
Bretons,  who  were  quartered  upon  every  landholder,  and  greatly  oppressed  the 
people.  This  apparent  weakness,  together  with  the  grievances  occasioned  by  a 
foreign  force,  might  co-operate  with  the  king's  remonstrances,  and  the  better 
incline  the' nobility  to  listen  to  his  proposals  for  putting  them  in  a  posture  of 
defence.  For,  as  soon  as  the  danger  was  over,  the  king  held  a  great  council  to 
inquire  into  the  state  of  the  nation ;  (r)  the  immediate  consequence  of  which 
was  the  compiling  of  the  great  survey  called  domesday-book,  (5)  which  was 
finished  in  the  next  year :  and  in  the  latter  end  of  that  veiy  year  the  king  was 
attended  by  all  his  nobility  at  Sarum ;  where  all  the  principal  landholders  sub- 
mitted their  lands  to  the  yoke  of  military  tenure,  became  the  king's  vassals,  and 

fpj  Crag  I  2.  t.  4.  (q)  A.  D.  108S. 

(r)  Rex  tenuit  magnum  concilium,  et  graves  sermones  habuU  cum  8ui9  proceritnu  de  hoc  terra  f  quo  modo 
htcoUretur^  et  a  quwut  hominibua.    Chron.  Sase,  iMd. 

(5)  The  original  of  Domesday  Book  is  comprised  in  two  volumes,  one  a  large  folio,  and  the 
other  a  quarto,  and  is  preserved  among  the  other  records  of  the  exchequer  in  the  chapter  house 
at  Westminster.  In  1783  a  fao  simile  was  published  by  the  government,  and  thus  became  j^ne- 
rally  accessible.    In  1816  two  volumes  supplementary  were  published,  one  of  which  contains  o 

fjneral  introduction  with  indexes.  The  other  contains  four  records ;  three  of  them,  namely,  the 
xon  Domesday,  the  Inquisitio  Eliensis,  and  the  Liber  Winton,  contemporary  with  the  sur\-ey , 
the  other,  called  Boldon  Book,  is  the  survey  of  Durham,  made  in  1183  by  Bishop  Hugh  Pudsey. 

By  Domesday  Book  the  Idng  aoouired  an  exact  knowledge  of  the  possessitms  of  the  crown, 
and  it  afforded  him  also  the  names  or  the  landholders,  and  the  means  of  ascertaining  the  military 
strength  of  the  country.  It  also  pointed  out  the  possibility  of  increasing  the  revenue  in  some 
cases.  To  the  people  Domesday  Book  became  valuable  as  a  record  to  which  appeal  might  be 
made  when  titles  were  disputed. 

For  furthur  information  respecting  this  most  important  record,  see  Domesday  Boole  lUmtrated, 
by  Kellam,  London,  1788.  Mr.  Hallam  says :  "  Ingulfns  gives  the  plain  meaning  of  the  word 
Domesday,  which  has  been  disputed.  The  book  was  so  called,  he  says,  pro  sua  generalitate 
omnia  tenementa  totetus  terrw  intcgre  continente  ;  that  is,  it  was  as  general  and  conclusive  80 
the  last  judgment  will  be."    Middle  Ages,  ch.  9,  pt.  2. 
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did  homage  and  fealty  to  his  person,  (s)  This  may  possibly  have  been  the  lera 
of  formally  introducing  the  feudal  tenures  by  law ;  and  perhaps  the  very  law, 
r*50 1  ^^^^  made  at  the  council  of  Sarum,  is  that  which  is  still  extant,  (/)  *and 
^  J  couched  in  these  remarkable  words :  "  Slatuimus,  ut  omnes,  liberi  hom- 
ines fcedere  et  sacramento  affinnenty  quod  intra  et  extra  universum  regnum 
AnglicB  Wilhelmo  regi  domino  suo  fideles  esse  volunt;  terras  et  honor es  illius 
omni  fideliiate  ubique  servare  cum  eo,  et  contra  inimicos  et  alienigenas  defend- 
ereP  The  terms  of  this  law  (as  Sir  Martin  Wright  has  observed)  (w)  are  plainly 
feudal :  for,  first,  it  requires  the  oath  of  fealty,  which  made,  in  the  sense  of  the 
feudists, ^very  man  that  took  it  a  tenant  or  vassal:  and,  secondly,  the  tenants 
obliged  themselves  to  defend  their  lords'  territories  and  titles  a^inst  all  enemies 
foreign  and  domestic.  But  what  clearly  evinces  the  legal  establishment  of  this 
system,  is  another  law  of  the  same  collection,  (w)  which  exacts  the  performance 
of  the  military  feudal  services,  as  ordained  by  the  general  council.  "  Omnes 
comites,  et  barones,  et  milites,  et  servientes,  et  universi  liberi  homines  iotius  regni 
nostri  prodicti,  habeant  et  teneant  se  semper  bene  in  armis  et  in  equis,  ut  decet 
et  oportet :  et  sint  semper  prompti  et  bene  parati,  ad  servitium  suum  integrum 
nobis  explendum  et  peragenduniy  cum  opusfuerit:  secundum  quod  nobis  aebent 
defeodis  et  tenementis  suis  de  jure  facerey  et  sicut  illis  statuimus  per  commune 
concilium  totius  regni  nostn  pradicti" 

This  new  polity  seems  therefore  not  to  have  been  imposed  by  the  conqueror, 
but  nationally  and  freely  adopted  by  the  general  assembly  of  the  whole  realm, 
in  the  same  manner  as  other  nations  of  Europe  had  before  adopted  it,  upon  the 
same  principle  of  self-security.  And,  in  particular,  they  had  the  recent  example 
of  the  French  nation  before  their  eyes ;  which  had  gradually  surrendered  up 
all  its  allodial  or  free  lands  into  the  king's  hands,  who  restored  them  to  the 
owners  as  a  beneficium  or  feud,  to  be  held  to  them  and  such  of  their  heirs  as 
they  previously  nominated  to  the  king ;  and  thus  by  degrees  all  the  allodial 
estates  in  France  were  converted  into  feuds,  and  the  freemen  became  the  vassals 
of  the  crown,  {x)  The  only  diflference  between  this  change  of  tenures  in  France, 
P^c-^  1  and  that  in  England,  was,  that  the  former  was  effected  gradually  *by  the 
L  J  consent  of  private  persons ;  the  latter  was  done  at  once,  all  over  England, 
by  the  common  consent  of  the  nation,  (y)  (6) 

In  consequence  of  this  change,  it  became  a  fundamental  maxim  and  necessary 
principle  (though  in  reality  a  mere  fiction)  of  our  English  tenures,  "  that  the 
King  is  the  universal  lord  and  original  proprietor  of  all  the  lands  in  his  king- 
dom :  {z)  and  that  no  man  doth  or  can  possess  any  part  of  it,  but  what  has 
mediately  or  immediately  been  derived  as  a  gift  from  him,  to  be  held  upon  feu- 
dal services.''  For  this  being  the  real  case  in  pure,  original,  proper  feuds,  other 
nations  who  adopted  this  system  were  obliged  to  act  upon  the  same  supposition, 
as  a  substruction  and  foundation  of  their  new  polity,  though  the  fact  was  indeed 
far  otherwise.  And  indeed,  by  thus  consenting  to  the  introduction  of  feudal 
tenures,  our  English  ancestors  probably  meant  no  more  than  to  put  the  king- 
dom in  a  state  of  defence  by  establishing  a  military  system;  and  to  oblige  them- 
selves (in  respect  of  their  lands)  to  maintain  the  Cing's  title  and  temtories, 
with  equal  vigour  and  fealty,  as  if  they  had  received  their  lands  from  his 
bounty  upon  these  express  conditions,  as  pure,  proper,  beneficiary  feudatories. 

(»)  Omnet  prcfdia  tenentea.  quotquot  e$aent  notm  meUorU  per  totam  Angliam,  ^jut  hominu  thcU  $utU,  H 
omnea  st  iiU  tubdUtere,  ^tqueftusH  sunt  voMtiUi,  oeH^eliiaiUJuramentapraMtiUrunt,  te  contra  aUoM  ytu>*> 
cunqfte  mijldoa/uturos.    Chron.  Sax.  A.  D.  lOM. 

(CJCtip.&i.    Wilk.  23)).  r«;  Tenures,  66.  (vJCap.BS.    WUk.  888. 

fzj  Moiitcsq.  S|>.  L.  I).  81,  c  8. 

(pj  Pbaronh  ihus  acquired  i  lio  dominion  of  all  the  lands  in  Egypt,  and  granted  them  oat  to  the  Egyptlana, 
reserving  an  annual  render  of  the  fifth  part  of  their  value.    (Gen.  c.  xlrii) 

(zj  TimtfuU  in  liiy,  et  vUnt  de  luy  at  commencement.    (U.  M  Edw.  Ill,  66  J  - 

(6)  JuBtice  Coleridge  says :  ''  I  do  not  understand  Monteflqnieu,  in  the  chapter  cited,  to  say 
that  all  the  aliodickl  lands  in  France  were  surrendered  np  into  the  king's  hands,  and  taken  again 
as  fiefs.  Down  to  a  late  period  the  presumption  of  law  m  the  southern  provinces  of  France  as  t  j 
land  was  that  it  was  allodial  until  the  contrary  was  shown.  See  Hallam's  Mid.  Ages,  o.  % 
part  1." 
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But  whatever  their  meanisg  was,  the  Norman  interpreters,  skilled  in  ail  the 
niceties  of  the  feudal  constitutions,  and  well  understanding  the  import  and 
extent  of  the  feudal  terms,  gave  a  very  different  construction  to  this  proceed- 
ing: and  thereupon  took  a  handle  to  introduce  not  only  the  rigorous  doctrines 
which  prevailed  in  the  duchy  of  Normandy,  but  also  such  fruits  and  dependen- 
cies, such  hardships  and  services,  as  were  never  known  to  other  nations ;  (a)  as 
if  the  English  had,  in  fact  as  well  as  theory,  owed  every  thing  they  had  to  the 
bounty  of  their  sovereign  lord. 

Our  ancestoi*s,  therefore,  who  were  by  no  means  beneficiaries,  but  had  barely 
consented  to  this  fiction  of  tenure  from  *the  crown,  as  the  basis  of  a  mil-  r^Ro  "i 
itary  discipline,  with  reason  looked  upon  these  deductions  as  grevious  ^  ■' 
impositions,  and  arbitrary  conclusions  from  principles  that,  as  to  them,  had  no 
foundation  in  truth.  (J)  However,  this  king  and  his  son  William  Bufus  kept  up 
with  a  high  hand  all  the  rigours  of  the  feudal  doctrines:  but  their  successor, 
Henry  I,  found  it  expedient,  when  he  set  up  his  pretensions  to  the  crown,  to 
promise  a  restitution  of  the  laws  of  King  Edward  the  Confessor,  or  ancient 
oaxon  system ;  and  accordingly,  in  the  first  year  of  his  reign,  granted  a  char- 
ter, (c)  whereby  he  gave  up  the  greater  grieviances,  but  still  reserved  the  fiction 
of  feudal  tenure,  for  the  same  military  purposes  which  engaged  his  father  to 
introduce  it.  But  this  charter  was  gradually  broken  through,  and  the  foimer 
grievances  were  revived  and  aggravated ;  by  himself  and  succeeding  princes ; 
till  in  the  reign  of  King  John  they  became  so  intolerable,  that  they  occasioned 
his  barons,  or  principal  feudatories,  to  rise  up  in  arms  against  him ;  which  at 
length  produced  the  famous  great  charter  at  Runinff-mead,  which,  with  some 
alterations,  was  confirmed  by  his  son  Henry  III.  And,  though  its  immuni- 
ties (especially  as  altered  on  its  last  edition  by  his  son)  (d)  are  very  greatly  short 
of  those  granted  by  Henry  I,  it  was  justly  esteemed  at  the  time  a  vast  acquisi- 
tion to  English  liberty.  Indeed,  by  the  farther  alteration  of  tenures  that  has 
since  happened,  many  of  these  immunities  may  now  appear,  to  a  common 
observer,  of  much  less  consequence  than  they  really  were  when  granted :  but 
this,  properly  considered,  will  shew,  not  that  the  acquisitions  under  John  were 
small,  but  that  those  under  Charles  were  greater.  And  from  hence  also  arises 
another  inference ;  that  the  liberties  of  Englishmen  are  not  (as  some  arbitrary 
writers  would  represent  them)  mere  infringements  of  the  king's  prerogative, 
extorted  from  our  princes  by  taking  advantage  of  their  weakness ;  but  a  restora- 
tion of  that  ancient  constitution,  of  which  our  ancestors  had  been  defrauded 
by  the  art  and  finesse  of  the  Norman  lawyers,  rather  than  deprived  by  the  force 
of  the  Norman  arms. 

♦Having  given  this  short  history  of  their  rise  and  progress,  we  will  r^^o  -i 
next  consider  the  nature,  doctrine,  and  principal  laws  of  feuds ;  wherein  ^  ■* 
we  shall  evidently  trace  the  groundwork  of  many  parts  of  our  public  polity, 
and  also  the  original  of  such  of  our  own  tenures  as  were  either  abolished  in  the 
last  century,  or  still  remain  in  force. 

The  grand  and  fundamental  maxim  of  all  feudal  tenure  is  this:  that  all  lands 
were  originally  granted  out  by  the  sovereign,  and  are  therefore  holden,  either 
mediately  or  immediately,  of  the  crown.  The  grantor  was  called  the  proprie- 
tor, or  lord:  being  he  who  retained  the  dominion  or  ultimate  property  of  the 
feud  or  fee ;  and  the  grantee,  who  had  only  the  use  and  possession,  according  to 
the  terms  of  the  grant,  was  styled  the  feudatory,  or  vassal,  which  was  only 
another  name  for  the  tenant,  or  holder  of  the  lands ;  though,  on  account  of  the 
prejudices  which  we  have  justly  conceived  against  the  doctrines  that  were  after- 
wards grafted  on  this  system,  we  now  use  the  word  vassal  opprobriously,  as 
synonymous  to  slave  or  bondman.  (7)    The  manner  of  the  grant  was  by  words 

(a)  Spelm.  of  feads,  o.  28.  (6)  Wright,  81.  (c)  LL.  Hen.  1,0.1.*         {d)  9  Hen,  III. 

(7)  [Mr.  Christian  says :  ".Nothing,  I  think,  proves  more  strongly  the  detestation  in  M'hich 
the  people  of  this  country  held  the  feudal  oppression,  than  that  the  word  vassal,  which  once 
signified  a  feudal  tenant  or  grantee  of  land,  is  now  synonymous  to  slave :  and  that  the  wonl 
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of  gratuitous  and  pure  donation,  dedi  et  concessi;  which  are  still  the  operative 
words  in  our  modern  infeudations  or  deeds  of  feoflfment.  This  was  perfected 
by  the  ceremony  of  corporal  investiture,  or  open  and  notorious  delivery  of  pos- 
session in  the  presence  of  the  other  vassals ;  which  perpetuated  among  them  the 
sBra  of  the  new  acquisition,  at  a  time  when  the  art  of  writing  was  very  little 
known ;  and  therefore  the  evidence  of  property  was  reposed  in  the  memory  ol 
the  neighborhood;  who,  in  case  of  a  disputed  title,  were  afterwards  called  upon 
to  decide  the  difference  not  only  according  to  external  proofs,  adduced  by 
the  parties  litigant,  but  also  by  the  internal  testimony  of  their  own  private 
knowledge. 

Besides  an  oath  of  fealty^  or  profession  of  faith  to  the  lord,  which  was  tho 
parent  of  our  oath  of  allegiance,  the  vassal  or  tenant  upon  investiture  did 
usually  homage  to  his  lord ;  openly  and  humbly  kneeling,  beinff  ungirt,  uncov- 
I  *54 1  ^^®^'  *^T^^  holding  up  his  hands  both  together  between  those  of  the  lord, 
*-  -'  who  sate  before  him ;  and  there  professing,  that  "  he  did  become  his  many 
from  that  dav  forth,  of  life  and  limb  and  earthly  honour :"  and  then  he  re- 
ceived a  kiss  irom  his  Jord.  (e)  Which  ceremony  was  denominated  homagium, 
or  manhood,  by  the  feudists,  from  the  stated  form  of  words,  devenio  vester 
homo.{f) 

When  the  tenant  had  thus  professed  himself  to  be  the  man  of  his  superior  or 
lord,  the  next  consideration  was  concerning  the  servicsy  which,  as  such,  he  was 
bound  to  render,  in  recompense  for  the  land  that  he  held.  This,  in  pure,  proper, 
and  original  feuds,  was  only  two-fold ;  to  follow,  or  do  suit  to,  the  lord  in  his 
courts  in  time  of  peace ;  and  in  his  armies  or  war-like  retinue,  when  necessity 
called  him  to  the  field.  The  lord  was,  in  early  times,  the  legislator  and  judge 
over  all  his  feudatories :  and  therefore  the  vassals  of  the  inferior  lords  were 
bound  by  their  fealty  to  attend  their  domestic  courts  baron  ( g)  (which  were  in- 
stituted m  every  manor  or  barony  for  doing  speedy  and  effectual  justice  to  all 
the  tenants,)  in  order  as  well  to  answer  such  complaints  as  might  be  alleged 
against  themselves,  as  to  form  a  jury  or  homage  for  the  trial  of  their  fellow- 
tenants:  and  upon  this  account,  m  all  the  feudal  institutions  both  here  and  on 
the  continent,  they  are  distinguished,  by  the  appellation  of  the  peers  of  the 
court  ;^flre«  curtis,  or  pares  curies.  In  like  manner  the  barons  themselves,  or 
lords  of  inferior  districts,  were  denominated  peers  of  the  king's  court,  and  were 
bound  to  attend  him  upon  summons,  to  hear  causes  of  ffi*eater  consequence  in 
the  king's  presence,  and  under  the  direction  of  his  grand  justiciary;  till  in  many 
countries  the  power  of  that  ofl&cer  was  broken  and  distributed  into  other  courts 
of  judicature,  the  peers  of  the  king's  court  still  reservinff  to  themselves  (in 
r*551  **^'^^^^  every  feudal  government)  the  ri^ht  of  appeal  from  those  subor- 
•■  J  dinate  courts  in  the  last  resort  The  military  branch  of  service  consisted 
in  attending  the  lord  to  the  wars,  if  called  upon,  with  such  a  retinue,  and  for 
such  a  number  of  days,  as  were  stipulated  at  the  first  donation,  in  proportion  to 
the  quantity  of  the  land. 

At  the  first  introduction  of  feuds,  as  they  were  gratuitous,  so  also  they  were 
precarious,  and  held  at  the  will  of  the  lord,  (/*)  who  was  then  the  sole  judge 
whether  his  vassals  performed  his  services  faithfully.    Then  they  became  certain 

ie)  Litt.  «  S5. 

(/)  It  wa«  ail  observation  of  Dr.  Arbnthnot,  that  tradition  was  nowhere  proserved  bo  pnre  and  incorrnpt 
an  iimon^;  chiltlron,  wlio^e  >?aine3  and  plays  are  delivered  down  invariiibly  from  one  generation  u>  another. 
(Wiirburton's  notes  on  Pope.  vi.  134,  88.)  It  will  not,  I  hope,  be  thoaariit  puerile  to  rnniark,  in  oonfinnation 
ol'tlm  oliservatlon,  that  In  onoofonr  ancient  juvenile  pastimes  (the  Hng  Jam  or  fra«i/t»da  of  Julius  Pollux, 
Onomastic.  I.  9,  c.  7,)  the  ceremonies  and  language  of  feudal  homage  are  preserved  with  great  exactness. 

iff)  Feud.  1. 2,  t.  M.  (A)  Feud.  l.l,tA.  »  i*  o 

villain,  which  once  meant  only  an  innocent,  inoffensive  bondman,  has  kept  its  relative  dis- 
tance, and  denotes  a  aerson  destitute  of  every  moral  and  honorable  principle,  and  is  become 
one  of  the  most  opprobrious  terras  in  the  English  language."  May  it  not  be  assumed  that  the 
system  produced  a  moral  debasement  eauivalent  to  the  political  deeradatiou  whioh  it 
mflicted;  and  that,  although  villain  originalijjr  meant  nothing  more  than  bondman  or  laborer, 
it  became  afterward,  as  we  have  seen,  expressive  of  moral  turpitude,  firam  the  vices  which  the 
hystem  necessarily  engendered  in  its  victims.] 
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for  one  or  more  years.  Among  the  ancient  Germans  they  continued  only  from 
year  to  year;  an  annual  distribution  of  lands  being  made  by  their  leaders  in  their 
general  councils  or  assemblies.  {%)  This  was  professedly  done  lest  their  thoughts 
should  be  diverted  from  war  to  agiiculture,  lest  the  strong  should  encroach 
upon  the  possessions  of  the  weak,  and  lest  luxury  and  avarice  should  be  en- 
couraged by  the  erection  of  permanent  houses,  and  too  curious  an  attention  to 
convenience  and  the  elegant  superfluities  of  life.  But,  when  the  general  migi'a- 
tion  was  pretty  well  over,  and  a  peaceable  possession  of  the  new-acquired  settle- 
ments had  introduced  new  customs  and  manners;  when  the  fertility  of  the  soil 
had  encouraged  the  studv  of  husbandry,  and  an  affection  for  the  spots  they  had 
cultivated  began  naturally  to  arise  in  the  tillers ;  a  more  determined  degree  of 
property  was  introduced,  and  feuds  began  now  to  be  granted  for  the  life  of  the 
feudatory,  (k)  But  still  feuds  were  not  yet  hereditary  ;  though  frequentlv  granted 
by  the  favour  of  the  lord,  to  the  children  of  the  former  possessor ;  till  in  pro- 
c^jss  of  time  it  became  unusual,  and  was  therefore  thought  hard,  to  reject  the 
heir,  if  he  were  capable  to  perform  the  services :(/)  and  therefore  infants, 
women,  and  professed  monks,  who  were  incapable  of  *bearing  arms,  were  r#-g  -i 
also  incapable  of  succeeding  to  a  genuine  feud.  But  the  heir,  when  ad-  ^  J 
mitted  to  the  feud  which  his  ancestor  possessed,  used  generally  to  pay  a  fine  or 
acknowledgment  to  the  lord,  in  horses,  arms,  money,  and  the  like,  for  such  re- 
newal of  the  feud :  which  was  called  a  relief,  because  it  raised  up  and  re-established 
the  inheritance,  or  in  the  words  of  tlie  feudal  writers,  "  iiicertam  et  caducam 
hereditatem  relevabat/'  This  relief  was  afterwards,  when  feuds  became  absolutely 
/  hereditary,  continued  on  the  death  of  the  tenant,  though  the  original  foundation 
of  it  had  ceased. 

For  in  process  of  time  feuds  came  by  degrees  to  be  universally  extended  be- 
yond the  life  of  the  first  vassal,  to  his  807is,  or  perhaps  to  such  one  of  them  as 
the  lord  should  name ;  and  in  this  case  the  form  of  the  donation  was  strictly 
observed ;  for  if  a  feud  was  given  to  a  man  and  his  sons,  all  his  sons  succeeded 
him  in  equal  portions :  and,  as  they  died  off,  their  shares  reverted  to  the  lord, 
and  did  not  descend  to  their  children,  or  even  to  their  surviving  brothers,  as  not 
being  specified  in  the  donation  .(m)  But  when  such  a  feud  was  given  to  a  man 
and  his  heirs,  in  general  terms,  then  a  more  extended  rule  of  succession  took 
place ;  and  when  the  feudatory  died,  his  male  descendants  in  infinitum  were 
admitted  to  the  succession.  When  any  such  descendant,  who  had  thus  succeeded, 
died,  his  male  descendants  were  also  admitted  in  the  first  place;  and,  in  defect 
of  them,  such  of  his  male  collateral  kindred  as  were  of  the  blood  or  lineage  of 
the  first  feudatory,  but  no  others.  For  this  was  an  unalterable  maxim  in  feudq.1 
succession,  that  '^  none  was  capable  of  inheriting  a  feud,  but  such  as  was  of  the 
blood  of,  that  is,  lineally  descended  from,  the  first  feudatory."  {n)  And  the 
descent  being  thus  confined  to  males,  originally  extended  to  all  the  males  alike; 
all  the  sons,  without  any  distinction  of  primogeniture,  succeeding  to  equ^  por- 
tions of  the  father's  feud.  But  this  being  found  upon  many  accounts  incon- 
venient (particularly,  by  dividiuff  the  services,  and  thereby  weakening  the 
stren^h  of  the  feudal  union),  and  honorary  feuds  (or  titles  of  nobility)  being 
now  introduced,  which  were  not  of  *a  divisible  nature,  but  could  only  l>e  r#-^  -• 
inherited  by  the  eldest  son ;  (o)  .in  imitation  of  these,  military  feuds  (or  L  ^  J 
those  we  are  now  describing)  began  also  in  most  countries  to  descend,  according  to 
the  same  rule  of  primogeniture,  to  the  eldest  son,  in  exclusion  of  all  the  rest,  {p) 

Other  Qualities  of  feuds  were,  that  the  feudatory  could  not  aliene  or  disposo 
of  his  feud ;  neither  could  he  exchange,  nor  yet  mortgage,  nor  even  devise  it  by 
will  without  the  consent  of  the  lord,  (g)  For  the  reason  of  conferring  the  feud 
being  the  personal  abilities  of  the  feudatory  to  serve  in  war,  it  was  not  fit  he 

(i)  Thus  Tacitas  :  (de  mor.  Oerm.  e.W.J"  agri  ab  universiaper  victs  occupantur ;  arvaperannos  mutant  J** 
Am\  CaBrtiir  yet  more  lully  :  (de  btU.  Ofill.  1.  C.  c.  21 J  •*  Xetfue  quistpMm  agri  modum  cerium  mU  fines  pro- 
prios  hfibet  t  sed  mapistnttus  et  principes,  in  annoii  ainguloa^  gentious  et  coguationibus  hominum  qui  una 
coienttU,  quantum  eta  et  quo  loco  ri  sum  est,  (UtribuuiU  agri,  atque  anno  post  alio  transire  cogunt.*^ 

(k)  Feud.  I.  1.  t.  1.  ru  Wright.  U.  (mj  Ibid.  17.  (nj  Ibid.  Ittt.  (oj  Feud,  2,  t.  5ft. 

Cpj  Wright,  »i.  (q)lbid.n. 
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should  be  at  liberty  to  transfer  this  gift,  either  from  himself,  or  from  his  pos- 
terity who  were  presumed  to  inherit  his  valour,  to  others  who  might  prove  less 
able.  (8)  And,  as  the  feudal  obligation  was  looked  upon  as  reciprocal,  the 
feudatory  being  entitled  to  the  lord's  protection,  in  return  for  his  own  fealty  and 
service ;  therefore  the  lord  could  no  more  transfer  his  seignory  or  protection 
without  consent  of  his  vassal,  than  the  vassal  could  his  feud  without  consent 
of  his  lord:  (r)  it  being  equally  unreasonable  that  the  lord  should  extend  his 
protection  to  a  person  to  whom  he  had  exceptions,  and  that  the  vassal  should  owe 
subjection  to  a  superior  not  of  his  own  choosing. 

Ihese  were  the  principal,  and  very  simple.  Qualities  of  the  genuine  or  original 
feuds ;  which  were  all  of  a  military  nature,  and  in  the  hands  of  military  persons, 
though  the  feudatories,  being  under  frequent  incapacities  of  cultivating  and 
manuring  their  own  lauds,  soon  found  it  necessary  to  commit  part  of  them  to 
inferior  tenants:  obliging  them  to  such  returns  in  service,  corn,  cattle,  or 
money,  as  might  enable  the  chief  feudatories  to  attend  their  military  duties 
without  distraction:  which  returns,  or  reditus,  were  the  original  of  rents,  and 
by  these  means  the  feudal  polity  was  greatly  extended ;  these  inferior  feudatories 
(who  held  what  are  called  in  the  Scots  law  "  rere-fiefs")  being  under  similar 
obligations  of  fealty,  to  do  suit  of  court,  to  answer  the  stipulated  renders  or 
rent-service,  and  to  promote  the  welfare  of  their  immediate  superiors  or  lord8.(s) 
r*58l  *^u^  ^his  at  the  same  time  demolished  the  ancient  simplicity  of  feuds ; 
*-  -»  and  an  inroad  being  once  made-  upon  their  constitution,  it  subjected 
them,  in  a  course  of  time,  to  great  varieties  and  innovations.  Feuds  began  to 
be  bought  and  sold,  and  deviations  were  made  from  the  old  fundamental  rules  . 
of  tenure  and  succession ;  which  were  held  no  longer  sacred,  when  the  feuds 
themselves  no  longer  continued  to  be  purely  military.  Hence  these  tenures 
began  now  to  be  divided  into  feoda  propria  et  impropria,  proper  and  improper 
feuds ;  under  the  former  of  which  aivisions  were  comprehended  such,  and  such 
only,  of  which  we  have  before  spoken  ;  and  under  that  of  improper  or  derivative 
feuds  were  comprised  all  such  as  do  not  fall  within  the  other  descriptions;  such, 
for  instance,  as  were  originally  bartered  and  sold  to  the  feudatory  for  a  price ; 
such  as  were  held  upon  base  or  less  honourable  services,  or  upon  a  rent,  in  lieu 
of  military  service;  such  as  were  in  themselves  alienable,  without  mutual 
license;  and  such  as  might  descend  indifferently  either  to  males  or  females. 
But,  where  a  difference  was  not  expressed  in  the  creation,  such  new  created 
feuds  did  in  all  respects  follow  the  nature  of  an  original,  genuine,  and  proper 
feud.  (0 

•  But  as  soon  as  the  feudal  system  came  to  be  considered  in  the  light  of  a  civil 
establishment,  rather  than  as  a  militiiry  -plan,  the  ingenuity  of  the  same  ages, 
which  perplexed  all  theology  with  the  srbtilty  of  scholastic  disquisitions,  and 
bewildered  philosophy  in  the  mazes  of  metaphysical  jargon,  began  also  to  exert 
its  influence  on  this  copious  and  fruitful  subject :  in  pursuance  of  which,  the 
most  refined  and  oppressive  consequences  were  drawn  from  what  originally  was 
a  plan  of  simplicity  and  liberty,  equally  beneficial  to  both  lord  and  tenant,  and 
prudently  calculated  for  their  mutual  protection  and  defence.  From  this  one 
foundation,  in  different  countries  of  Europe,  very  different  superstructures  have 
been  raised :  what  effect  it  has  produced  on  the  landed  property  of  England  will 
appear  in  the  following  chapters. 

(r)  Wright,  30.  {$)  IHd,  20.  (t)  Feud.  2, 1.  7. 


(8)  [When  a  fend  had  descended  to  Bxt^  one,  the  restraint  on  alienation  went  a  step 
farther,  and  he  was  not  allowed  to  alien  without  the  consent  of  the  next  enllateral  heir ;  for 
though  the  law  trusted  an  ancestor  with  the  interest  of  his  own  immediate  descendants,  yet  it 
would  not  allow  him  to  prejudice  the  distinct,  though  remote,  interest  in  the  donation  which  the 
next  collateral  heir  had.    Wright  on  Tenures,  167.] 
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CHAPTER  V. 
OF  THE  ANCIENT  ENGLISH  TENURES. 

In  this  chapter  we  shall  take  a  short  view  of  the  ancient  tenures  of  our 
English  estates,  or  the  manner  in  \^hich  lands,  tenements,  and  hereditaments, 
might  have  been  holden,  as  the  same  stood  in  force,  till  the  middle  of  the  last 
century.  In  which  we  shall  easily  perceive,  that  all  the  particularities,  all  the 
seeming  and  real  hardships,  that  attended  those  tenures,  were  to  be  accounted 
for  upon  feudal  principles  and  no  other;  being  fruits  of,  and  deduced  from,  the 
feudal  policy. 

Almost  all  the  real  property  of  this  kingdom  is,  by  the  policy  of  our  laws, 
supposed  to  be  granted  by,  dependent  upon,  and  holden  of,  some  superior  lord, 
by  and  in  consideration  of  certain  services  to  be  rendered  to  the  lord  by  the 
tenant  or  possessor  of  this  property.  The  thing  holden  is  therefore  styled  a 
tenement,  the  possessors  thereof,  tenants,  and  the  manner  of  their  possession  a 
tenure.  Thus  all  the  land  in  the  kingdom  is  supposed  to  be  holden,  mediately 
or  immediately,  of  the  king,  who  is  styled  the  lord  paramount,  or  above  all. 
Such  tenants  as  held  under  the  king  immediately,  when  they  granted  out 
portions  of  their  lands  to  inferior  persons,  became  also  lords  with  respect  to 
those  inferior  persons,  as  they  were  still  tenants  with  respect  to  the  king :  (1)  and, 
th  us  partaking  of  a  middle  nature,  were  called  mesne,  or  middle,  lords.  So  that  if  the 
king  granted  a  manor  to  A,  and  he  granted  a  portion  of  the  land  to  B,  now  B 
was  said  ,to  hold  *of  A,  and  A  of  the  king ;  or,  in  other  words,  B  held  r*gA.i 
his  lands  immediately  of  A,  but  mediately  of  the  king.  The  king  there-  L  -■ 
fore  was  styled  lord  paramount ;  A  was  both  tenant  and  lord,  or  was  a  mesne 
lord :  and  B  was  called  tenant  paravaiU  or  the  lowest  tenant ;  being  he  who 
was  supposed  to  make  avail,  or  profit  of  the  land,  (a)  In  this  manner  are  all 
the  lands  of  the  kingdom  holden,  which  are  in  the  hands  of  subjects:  for, 
according  to  Sir  Edward  Coke,  {h)  in  the  law  of  England  we  have  not  properly 
allodium;  which,  we  have  seen,  {c)  is  the  name  by  which  the  feudists  abroad  dis- 
tinguish such  estates  of  the  subject,  as  are  not  holden  of  any  superior.  So  that 
at  tne  first  glance  we  may  observe,  that  our  lands  are  either  plainly  feuds,  or  par- 
take very  strongly  of  the  feudal  nature. 

All  tenures  being  thus  derived,  or  supposed  to  be  derived,  from  the  king, 
those  that  held  immediately  under  him,  in  right  of  his  crown  and  dimity,  were 
called  his  tenants  in  capite,  or  in  chief;  which  was  the  most  honourable  species 
of  tenure,  but  at  the  same  time  subjected  the  tenants  to  greater  and  more  bur- 
thensome  services,  than  inferior  tenures  did.  {d)  This  distinction  ran  through 
all  the  different  sorts  of  tenure,  of  which  I  now  proceed  to  give  an  account 

I.  There  seems  to  have  subsisted  among  our  ancestors  four  principal  species 
of  lay  tenures,  to  which  all  others  may  be  reduced :  the  grand  criteria  ojf  which 
were  the  natures  of  the  several  services  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  services,  in  respect  of  their  quality,  were  either /rc«  or 
base  services;  in  respect  of  their  quantity  and  the  time  of  exacting  them,  were 
either  certain  or  uncertain,  i^cc  services  were  such  as  were  not  unbecoming 
the  character  of  a  soldier  or  a  freeman  to  perform ;  *as  to  serve  under  his  r^cg^  -. 
lord  in  the  wars,  to  pay  a  sum  of  money,  and  the  like.    Base  sen-ices  were  L       J 

(a)  8  Inst  2M.  (h)  1  Inst.  I.  (c)  Pace  47. 

fdj  In  the  (jermanic  constitution,  the  electors,  the  l>i8hops,  the  secular  princes,  tlie  imperial  cities.  Ac, 
ivhich  hold  directlv  IVom  the  emperor,  are  cHllod  the  imnuakUe  states  of  the  empire;  all  other  laudholdera 
being  denominated,  iRedfta<<  ones.    Mod.  Un.  Hist,  xliii,  61. 

(1)  [TVilliam  the  First,  and  other  fendal  sovereigns,  though  they  made  large  and  nnmeroas 
grantrt  of  lands,  always  reserved  a  rent,  or  certain  annual  payments  (commonly  very  trifling), 
which  were  collected  by  the  sheriffs  of  the  counties  in  which  the  lands  lay,  to  show  that  thev 
still  retained  the  dominium  directum  in  themselves.  Madox  Hist  Exch.  c.  10;  Craig,  de  Feud,  L 
I,  0.  9.] 
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such  as  were  fit  only  for  peasants  or  persons  of  a  servile  rank ;  as  to  plough  the 
lord's  laud,  to  make  his  hedges,  to  carry  out  his  dung,  oi^other  mean  employ- 
ments. The  certain  services,  whether  free  or  base,  were  such  as  were  stinted  m 
quantity,  and  could  not  be  exceeded  on  any  pretence ;  as,  to  pay  a  stated  annual 
rent,  or  to  plough  such  a  field  for  three  days.  The  uncertain  depended  upon 
unknown  contingencies ;  as,  to  do  military  service  in  person,  or  pay  an  assess- 
ment in  lieu  of  it,  when  called  upon;  or'to  wind  a  honi  whenever  the  Scots 
invaded  the  realm;  which  are  free  services:  or  to  do  whatever  the  lord  should 
command ;  which  is  a  base  or  villein  service. 

From  the  various  combinations  of  these  services  have  arisen  the  four  kinds 
of  lay  tenure  which  subsisted  in  England  till  the  middle  of  the  last  century; 
and  three  of  which  subsist  to  this  day.  Of  these  Bracton  (who  wrote  under 
Henry  the  Third)  seems  to  give  the  clearest  and  most  compendious  account,  of 
any  author  ancient  or  modem  {e)  of  which  the  following  is  the  outline  or 
abstract  (/)  "Tenements  are  of  two  kinds,  frank-tenement  and  villenage. 
And,  of  fi*ank-tenements,  some  are  held  freely  in  consideration  of  homage  and 
knight-service;  others  in  free-socage  with  tne  service  of  fealty  only."  And 
agam,  {g)  "  of  villenages  some  are  pure,  and  others  privileged.  He  that  holds 
in  pure  villeiiage  shall  do  whatever  is  commanded  him,  and  always  be  bound  to 
an  uncertain  service.  The  other  kind  of  villenage  is  called  viUein-socagej  and 
these  villein-socmen  do  villein  services,  but  such  as  are  certain  and  determined." 
Of  which  the  sense  seems  to  be  as  follows :  first,  where  the  service  yvasfree  but 
uncertain^  as  military  service  with  homage,  that  tenure  was  called  the  tenure 
r*62l  ^^  *chivalry,  per  servitiuin  militare,  or  by  knight-service.  Secondly, 
*-  J  where  the  service  was  not  only  free,  but  also  certainy  as  by  fealty  only,  by 
rent  and  fealty,  &c.,  that  tenure  was  called  liberum  socagium,  or  free  socage. 
These  were  the  only  free  holdings  or  tenements ;  the  others  were  villenous  or 
servile,  as  thirdlj,  where  the  service  was  base  in  its  nature,  and  uncertain  as  to 
time  and  quantity,  the  tenure  was  purum  villenagium,  absolute  or  pure  ville- 
nage. Lastly,  where  the  service  was  base  in  its  nature,  but  reduced  to  a  cer- 
tainty, this  was  still  villenage,  but  distinguished  from  the  other  by  the  name  of 
privileged  villenage,  tnllenagium  privileg latum;  or  it  might  still  be  called  socage 
(from  the  certainty  of  its  services),  but  degraded  by  their  baseness  into  the  infe- 
rior title  of  villanum  socagium,  villein-sooage. 

I.  The  first,  most  universal,  and  esteemed  the  most  honourable  species  of 
tenure,  was  that  by  knight-service,  called  in  Latin  servitium  militare;  and  in 
law  French,  chivalry^  or  service  de  cliivalery  answering  to  the  fief  dliaubert  of 
the  Normans,  {h)  which  name  is  expressly  given  it  oy  the  Mifrour.  (t)  This 
differed  in  ver^  few  points,  as  we  shall  presently  see,  from  a  pure  and  proper 
feud,  being  entirely  military,  and  the  general  effect  of  the  feudal  establishment 
in  England.  To  make  a  tenure  by  knight-service,  a  determinate  quantity  of 
land  was  necessary,  which  was  calleg  a  knight's  fee,  feodum  militare;  the  meas- 
ure of  which  in  3  Edw.  I,  was  estimated  at  twelve  ploughlands,  {k)  and  its  value 
(though  it  varied  with  the  times)  (I)  in  the  reigns  of  Edward  I  and  Edward  II, 
(w)  was  stated  at  201  per  aymum,  (^)    And  he  who  held  this  proportion  of  land 

(e)  X.  4.  tr,  1,  c.  28. 

(f)  Tenementorum  aliud  liberum.  aliud  vUlenapium.  Item,  liberorum  tUiud  tenetur  Ubert  pro  hamagto  H 
§erviHo  milUari  t  aliud  in  libera  aocaaio  cum  fideUtate  tantum     i  1. 

(gj  Vtllenagiortim  iMud  parum,  altud  privileaiatum.  Qui  tenet  in  puro  viUenngiofaciet  quiequid  eiprcecqf- 
turn  fu^t,  et  semper  tenehitur  ad  incerta.  Aliud  genus  villenagii  dicitur  villanum  socagium i  eilmjusmodt 
vUl  inisocmtmnir-vUlftna/aciunt  servitia^  sed  certa.  et  determimUa.    \  A. 

(h)  .>|mIiii.  Gloss.  *2I9.  (i)  C.  2  4  27.  (kj  Pnsch.  3  Kdw.  I.    Co.  Utt.  89.  (IJ  2  Inat.  800, 

(mj  Stat.  Westm.  1,  c.  36.    Stat,  de  milU.  I  Edw.  II.    Co.  Utt  O). 

(2)  Mr.  Jastice  Coleridge  is  of  the  opinion  that  the  fluctnation  in  the  value  of  knight's  fees 
was  8o  uncertain  and  extraordinary  that  it  could  not  be  accounted  for  by  any  change  in  the 
times.  With-  regard  to  the  extent,  he  has  no  hesitation  in  asi^enting  U*  the  doctrine  that  it 
varied  with  the  goodness  of  the  land ;  at  the  same  time  the  measure  might  be  the  same,  as 
twelve  plough  lands  of  rich  soil  would  contain  a  less  space  than  the  same  number  in  a  lighter 
and  less  pn»ductive  soil.  There  might  therefore  be  always  the  same  number  (»f  plough  lands 
though  the  number  of  acres  might  vary  ;  nor  is  it  at  all  inconsistent  with  this  that  there  mijrhtbo 
appended  to  the  plough  lands  wood,  meadow  and  pasture,  for  the  arable  land  was  the 
8<)» 
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Sor  a  whole  fee)  by  knigbt-service,  was  bound  to  attend  his  lord  to  the  wars  for 
brty  days  in  every  year,  if  called  upon ;  (w)  which  attendance  was  his  reditus 
or  return,  his  rent  or  service  for  the  land  he  claimed  to  hold.  If  he  held  only 
half  a  kni&^ht's  fee,  he  was  only  bound  to  attend  twenty  days,  and  so  in  propo 
tion.  (o)  And  there  is  reason  to  *apprehend  that  this  service  was  the  r<,gQ  -t 
whole  that  our  ancestors  meant  to  subject  themselves  to ;  the  other  fruits  ^  ^ 
and  consequences  of  this  tenure  being  fraudulently  superinduced,  as  the  regu- 
lar ^though  unforseen)  appendages  of  the  feudal  system. 

Tnis  tenure  of  knight-service  had  all  the  marks  of  a  strict  and  regular  feud; 
it  was  granted  by  words  of  pure  donation,  dedi  et  concessi;  (p)  was  transferred 
by  investiture  or  delivering  corporal  possession  of  the  land,  usually  called  livery 
of  seisin ;  and  was  perfected  by  homage  and  fealty.  It  also  drew  after  it  these 
seven  fruits  and  consequences^  as  inseparably  incident  to  the  tenure  in  chivalry; 
viz:  aid,  relief,  primer  seisin,  wardship,  marriage,  fines  for  alienation,  and 
escheat :  all  which  I  shall  endeavour  to  explain,  and  to  show  to  be  of  feudal 
original.  (3) 

1.  Aids  were  originally  mere  benevolences  granted  by  the  tenant  to  his  lord, 
in  times  of  difficulty  and  distress ;  {q)  but  in  process  of  time  they  grew  to  be 
considered  as  a  matter  of  right,  and  not  of  discretion.  These  aids  were  princi- 
pally three ;  first,  to  ransom  the  lord's  person,  if  taken  prisoner;  a  necessary 
conse(}uence  of  the  feudal  attachment  and  fidelity :  insomuch  that  the  neglect 
of  doing  it,  whenever  it  was  in  the  vassal's  power,  was  by  the  strict  rigour  of  the 
feudal  law  an  absolute  forfeiture  of  his  estate,  (r)  Secondly,  to  make  the  lord's 
eldest  son  a  knight;  a  matter  that  was  formerly  attended  with  &;reat  ceremony, 
pomp,  and  expense.  This  aid  could  not  be  demanded  till  the  heir  was  fifteen 
years  old,  or  capable  of  bearing  arms:  (s)  the  intention  of  it  being  to  breed  up 
the  eldest  son  and  heir  apparent  of  the  seignory,  to  deeds  of  arms  and  chivalry, 
for  the  better  defence  of  the  nation.  Thirdly,  to  marry  the  lord's  eldest 
daughter,  by  giving  her  a  suitable  portion :  for  daughters'  portions  were  in  those 
days  extremely  slender,  few  lords  being  able  to  save  much  out  of  *their  r^g.  -i 
income  for  this  purpose ;  nor  could  they  acquire  money  by  other  means,  *-  J 
being  wholly  conversant  in  matters  of  arms ;  nor,  by  the  nature  of  their  tenure, 
could  they  charge  their  lands  with  this  or  any  other  incumbrances.  (4)  From 
bearing  their  proportion  to  these  aids,  no  rank  or  profession  was  exempted:  and 
therefore  even  the  monasteries,  till  the  time  of  their  dissolution,  contributed  to 
the  knighting  of  their  founder's  male  heir  ^of  whom  their  lands  were  holden), 
and  the  marriage  of  his  female  descendants.  \t)  And  one  cannot  but  observe  in 
this  particular  the  great  resemblance  which  the  lord  and  vassal  of  the  feudal 
law  bore  to  the  patron  and  client  of  the  Roman  republic ;  between  whom  also 
there  subsisted  a  mutual  fealty,  or  engagement  of  defence  and  protection.  For, 
with  regard  to  the  matter  of  aids,  there  were  three  which  were  usually  raised  by 

( n)  See  writs  for  this  pnraose  in  Sfemorand.  Scacch.  36,  prefixed  to  Maynard's  yearbook,  £dw.  II. 
(o)  LItt.  $99.  (p)  Co.  Litt.  9. 

(q)  Auxilia,JiutUde  gratia  et  turn  deJurej--<Mmdq»etideaftt  ex  gratia  tefientium,  etnanadvolufUatemdamimh 
rum.    Bi-acton,  ^  2,  tr.  1,  c.  16.  i  8. 
(D  F^ud.  l.  2,  f.  24.  (8)  2  Inst.  SS3.  (I)  Phillip's  Life  of  Pole,  I,  S2S. 

Srindpal  thin^  conRidered  in  all  ancient  agricultare ;  wood,  meadow  and  pastnre  were  appen- 
age->.  tWnishingthe  estovers  and  botes  of  the  tenant  of  the  arable  land.  Mr.  Seldon  con- 
tends that  a  knight's  fee  did  not  consist  of  land  of  a  fixed  extent  or  value,  but  was  as  much  as 
the  king  was  pleased  to  grant  upon  condition  of  having  the  service  of  one  knight.  Tit.  of  Hon. 
b.  2,  c.  5,  88.  17  and  26. 

(3;  [Sir  John  Daliymple,  in  an  Essay  on  Feudal  Property,  p.  24,  says,  that  "in  England, 
before  the  12  of  Car.  II,  if  the  king  had  granted  lands  without  reserving  any  particular  ser- 
vices or  tenure,  the  law  creating  a  tenure  for  him  would  have  made  the  grantee  hold  by 
knight's  service." 

Wright  also  says,  that  "military  tenure  was  created  by  pure  words  of  donation."  Wrighfs 
Ten.  141.] 

(4)  [By  the  statute  West.  1,  c.  36,  the  aid  for  the  marriage  portion  of  the  lord's  eldest 
daughter  could  not  be  demanded  till  she  was  seven  years  of  age,  and  if  he  died,  leaving  her 
unmarried,  she  might  by  the  same  statute  recover  the  amount  so  received  by  him  fh>m  his 
executors.] 
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the  client ;  viz. :  to  many  the  patron's  daughter ;  to  pay  hie  dehts  and  to  redeem 
his  person  from  captivity,  (u) 

But  besides  these  ancient  feudal  aids,  the  tvranny  of  lords  b}r  degrees  exacted 
more  and  more :  as,  aids  to  pay  the  lord's  debts  ^probably  in  imitation  of  the 
Romans),  and  aids  to  enable  him  to  pay  aids  or  reliefs  to  his  superior  lord ;  from 
which  last  indeed  the  king's  tenants  in  capite  were,  from  the  nature  of  their 
tenure,  excused,  as  they  held  immediately  of  the  king,  who  had  no  superior. 
To  prevent  this  abuse.  King  John's  magna  charta  (v)  ordained  that  no  aids  be 
taken  by  the  king  without  consent  of  parliament,  nor  in  anywise  by  inferior 
lords,  save  only  the  three  ancient  ones  above  mentioned.  But  this  provision 
was  omitted  in  Henry  Ill's  charter,  and  the  same  oppressions  were  continued 
till  the  25  Edward  I,  when  the  statute  called  coniirmatio  chartarum  was 
enacted ;  which  in  this  respect  revived  King  John's  charter,  by  ordaining  that 
none  but  the  ancient  aids  should  be  taken,  liut  thouffh  the  species  of  aids  was 
r*65  1  ^^^  *restrained,  yet  the  quantity  of  each  aid  remained  arbitrary  and 
*•  J  uncertain.  King  John's  charter  indeed  ordered,  that  all  aids  taken  by 
inferior  lords  should  be  reasonable ;  {w)  and  that  the  aids  taken  by  the  king  of 
his  tenants  in  capite  should  be  settled  bv  parliament,  {x)  But  they  were  never 
completely  ascertained  and  adjusted  till  the  statute  Westm.  1,  3  Edw.  I,  c.  36, 
which  fixed  the  aids  of  inferior  lords  at  twentv  shillings,  or  the  supposed 
twentieth  part  of  the  annual  value  of  every  knight's  fee,  for  making  the  eldest 
son  a  knight,  or  marrying  the  eldest  daughter:  and  the  same  was  done  with 
regard  to  the  king's  tenants  in  capite  by  statute  25  Edw.  Ill,  c.  11.  The  other 
aid,  for  ransom  of  the  lord's  person,  being  not  in  its  nature  capable  of  any  cer- 
tainty, was  therefore  never  ascertained. 

2.  Kelief,  releviu7n,  was  before  mentioned  as  incident  to  every  feudal  tenure, 
by  way  of  fine  or  composition  with  the  lord  for  taking  up  the  estate,  which  was 
lapsed  or  fallen  in  by  the  death  of  the  last  tenant.  But  though  reliefs  had  their 
original  while  feuds  were  only  life-estates,  yet  they  continued  after  feuds  became 
hereditary;  and  were  therefore  looked  upon,  very  justly,  as  one  of  the  greatest 
grievances  of  tenure :  especially  when,  at  the  firs^  they  were  merely  arbitrary 
and  at  the  will  of  the  lord ;  so  that,  if  he  pleased  to  demand  an  exorbitant  relief 
it  was  in  effect  to  disinherit  the  heir,  (y)  The  English  ill  brooked  this  conse- 
quence of  their  new-adopted  policy ;  and  therefore  William  the  Conqueror,  bv 
his  law,  {z)  ascertained  the  relief,  by  directing  (in  imitation  of  the  Panish 
heriots)  that  a  certain  quantity  of  arms,  and  habiliments  of  war,  should  be  paid 
by  the  earls,  barons,  and  vavasours  respectively:  and  if  the  latter  had  no  arms, 
they  should  pay  lOOs.  William  Rufus  broke  through  this  composition,  and 
again  demanded  arbitrary  uncertain  reliefs,  as  due  by  the  feudal  laws; 
thereby  in  effect  obliging  every  heir  to  new-purchase  or  redeem  his  land :  (a) 
but  his  brother  Henry  I,  by  the  charter  before  mentioned,  restored  his  father's 
r*66 1  ^^^ '  *^^i  ordained,  that  the  relief  to  be  paid  should  be  according  to  the 
L  J  law  so  established,  and  not  an  arbitrary  redemption,  {b)  But  afterwards, 
when,  by  an  ordinance  in  27  Hen.  II,  called  the  assize  of  arms,  it  was  provided 
that  every  man's  armour  should  descend  to  his  heir,  for  defence  of  the  realm ; 
and  it  thereby  became  impracticable  to  pay  these  acknowledgments  in  arms 
according  to  the  laws  of  the  conqueror,  the  composition  was  universally  accepted 
of  100^.  for  every  knight's  fee;  as  we  find  it  ever  after  established. (c)  But  it 
must  be  remembered,  that  this  relief  was  only  then  payable,  if  the  heir  at  the 
death  of  his  ancestor  had  attained  his  full  age  of  one  and  twenty  years. 

3.  Primer  seisin  was  a  feudal  burthen,  only  incident  to  the  king's  tenants  in 
capite,  and  not  to  those  who  held  of  inferior  or  mesne  lords.  It  was  a  right 
which  the  king  had,  when  any  of  his  tenants  in  capite  died  seised  of  a  knight's 

fu)  Erat  autetn  h<KC  inter  utrosque  offlciorum  vicissUudo—ut  clienies  ad  coUocandtu  tenatorumfllias  de  ftuo 
conferrent ;  in  irri»  alieni  diggoluiimiem  gratuiiam  ptcuniam  erogarent ,-  et  €U>  hostibus  in  hello  cnptos  rtdi- 
merent.    Panl  M&milU\»  de  temitu  Romano,  c.  I.  (rj  Cnp.  i->.  15. 

(to)  fbifl.  15.  (xj  Ibid.  14.  fv)  Wright,  99.  CzJ  C.  22.  23.  24.  (aj  2  Koll.  Ahr.  514. 

(bj  '*  Haerea  nan  rtdimei  terram  tuam  stent  /aciebat  tempore  Jratrie  meij  aedlegiHma  etjusta  relevatioHe 
relevabit  eam.'^    (Text.  Boffens,  Cap.  U.j 

(c)  (jlanv.  I.  9,  c.  4.    Litt.  «  112. 
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fee,  to  receive  of  the  heir  (provided  he  were  of  full  age)  one  whole  year's  profits 
of  the  lands,  if  thej  were  in  immediate  possession ,  and  half  a  year's  profits,  if 
the  lands  were  in  reversion  expectant  on  an  estate  for  life,  {d)  This  seems  to  be 
little  more  than  an  additional  relief,  but  grounded  upon  this  feudal  reason ; 
that  by  the  ancient  law  of  feuds,  immediately  upon  the  death  of  a  vassal,  the 
superior  was  entitled  to  enter  and  take  seisin  or  possession  of  the  land,  by  way 
of  protection  against  intruders,  till  the  heir  appeared  to  claim  it,  and  receive 
investiture :  during  which  interval  the  lord  was  entitled  to  take  the  profits ;  and, 
unless  the  heir  claimed  within  a  year  and  a  day,  it  was  by  the  strict  law  a  for- 
feiture, (e)  This  practice  however  seems  not  to  have  long  obtained  in  England, 
if  ever,  with  regard  to  tenure  under  inferior  lords ;  but  as  to  the  king's  tenures 
in  capUe,  the  prima  seisina  was  expressly  declared,  under  Henry  III  and 
Edward  II,  to  belong  to  the  king  by  prerogative,  in  contradistinction  to  other 
lords,  (f)  The  king  was  entitled  to  enter  and  receive  the  *whole  profits  |-#g«  -w 
of  the  land,  till  livery  was  sued ;  which  suit  being  commonly  made  within  a  •■  -* 
year  and  a  day  next  after  the  death  of  the  tenant,  in,  pursuance  of  the  strict  feudal 
rule,  therefore  the  kin^  used  to  take  as  an  average  the  first  fruiis^  that  is  to  say, 
one  year's  profits  of  the  land,  (a)  And  this  afterwards  gave  a  handle  to  the 
pope^,  who  claimed  to  be  feudal  lords  of  the  church,  to  claim  in  like  manner 
from  every  clergyman  in  England,  the  first  year's  profits  of  his  benefice,  by  way 
of  primiticB,  or  first  fruits. 

4.  These  payments  were  only  due  if  the  heir  was  of  full  age ;  but  if  he  was 
under  the  age  of  twenty-one,  being  a  male,  or  fourteen,  being  a  female,  (h)  the 
lord  was  entitled  to  the  wardship  of  the  heir,  and  was  called  the  guardian  in 
chivalry.  This  wardship  consisted  in  having  the  custody  of  the  body  and  lands 
of  such  heir,  without  any  account  of  the  profits,  till  the  age  of  twenty-one  in 
males,  and  sixteen  in  females.  For  the  law  supposed  the  heir-male  unable  to 
perform  knight-service  till  twenty-one:  but  as  for  the  female,  she  was  supposed 
capable  at  fourteen  to  marry,  and  then  her  husband  might  perform  the  service. 
The  lord  therefore  had  no  wardship,  if  at  the  death  of  the  ancestor  the  heir-male 
was  of  the  full  age  of  twenty-one,  or  the  heir-female  of  fourteen ;  yet,  if  she  was 
then  under  fourteen,  and  the  lord  once  had  her  in  ward,  he  might  keep  her  so 
till  sixteen,  by  virtue  of  the  statute  of  Westm.  1,  3  Edw.  I,  c.  22,  the  two  addi- 
tional years  being  given  by  the  legislature  for  no  other  reason  but  merely  to 
benefit  the  lord,  (i)  (5) 

This  wardship,  so  far  as  it  related  to  land,  though  it  was  not  nor  could  be  part 
of  the  law  of  feuds,  so  long  as  they  were  arbitrary,  temporary,  or  for  life  only ;  yet, 
when  they  became  hereditary,  and  did  conseq-uently  often  descend  upon  infents, 
who  by  reason  of  their  age  could  neither  perform  nor  stipulate  for  the  services 
of  the  feud,  does  not  seem  upon  feudal  principles  to  have  been  unreasonable. 
For  the  wardship  of  the  land,  or  custody  of  the  feud,  was  retained  by  the  lord, 

fdj  Co.  Lltt  n.  Cej  Feud  I.  2.  t.  24.  (/)  Stat.  Marlb.  o.  16.    17  Edw.  U,  o.  8. 

(ffj  SUiuadf.  Prerog.  12.  (hj  LiU.  i  103.  fij  UtL  i  103. 

(5)  [According  to  Lord  Coke,  2  Inst.  204,  it  is  not  qnite  correct  to  say  that  the  lord  might 
keep  her  in  ward  for  the  two  additional  years ;  he  had  me  land  by  the  statute,  but  the  guardian- 
ship was  at  an  end.  The  distinction  was  not  merely  a  verbal  one,  for  being  no  longer  guardian, 
he  was  not  liable  to  the  actions  in  respect  to  the  land  which  as  guardian  he  must  have  answered ; 
for  example,  the  widow  of  the  last  tenant  could  not  bring  her  writ  of  dower  against  him ;  on  the 
other  hand,  he  had  not  all  the  established  rights  of  a  guardian  against  the  heir,  and  therefore,  if 
he  tendered  her  a  marriage  during  the  two  years,  and  she  contracted  a  marriage  elsewhere,  there 
lay  no  forfeiture  of  the  value  of  the  marriage  against  her. 

It  is  necessary  also  to  make  another  qualification  of  the  text,  for  the  statute  did  not  apply 
if  the  female  was  married,  though  under  fourteen,  the  two  years  being  given  to  the  lord  osten- 
sibly not  so  much  for  his  benefit  as  that  during  that  time  he  might  find  his  ward  a  proper 
husband ;  and  therefore  if  he  married  her  within  the  two  years,  he  immediately  lost  the  land. 
2  Inst.  203.  On  the  other  hand,  the  capability  of  marriage  at  fourteen,  and  the  performance 
of  the  service  by  the  husband,  were  not  the  sole  reasons  for  limiting  her  wardship  to  Uiat  age ; 
because  by  law  she  mi^ht  marry  at  twelve ;  and  if  she  had  so  done,  and  her  husband  were 
able  to  perform  the  service,  still  me  lord  would  have  the  wardship  of  the  land  tiU  her  age  of 
fourteen-    Co.  Litt.  79.] 
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I  *68 1  *^**  ^®  might  out  of  the  profits  thereof  provide  a  fit  person  *to  supply 
*•  J  the  infant's  services,  till  he  should  be  of  age  to  perform  them  himself.  (6) 
And  if  we  consider  the  feud  in  its  original  import,  as  a  stipend,  fee,  or  reward 
for  actual  service,  it  could  not  be  thought  hard  that  the  lord  should  withhold 
the  stipend,  so  loug  as  the  service  was  suspended.  Though  undoubtedly  to  our 
English  ancestors,  where  such  a  stipendiary  donation  was  a  mere  supposition  or 
figment,  it  carried  abundance  of  hardship ;  and  accordingly  it  was  relieved  by  the 
charter  of  Henry  I,  before  mentioned,  which  took  this  custodv  from  the  lord,  and 
ordained  that  the  custody,  both  of  the  land  and  the  children,  should  belong  to  the 
widow  or  next  of  kin.    feut  this  noble  immunity  did  not  continue  many  vears. 

The  wardship  of  the  body  was  a  consequence  of  the  wardship  of  the  lana ;  for 
he  who  enjoyed  the  infant's  estate  was  the  properest  person  to  educate  and 
maintain  him  in  his  infancy :  and  also,  in  a  political  view,  the  lord  was  most 
concerned  to  give  his  tenant  suitable  education,  in  order  to  qualify  him  the  bet- 
ter to  perform  those  services  which  in  his  maturity  he  was  bound  to  render. 

When  the  male-heir  arrived  to  the  age  of  twenty-one,  or  the  heir-female  to 
that  of  sixteen,  they  might  sue  out  their  livery  or  ousterlemain  j  (k)  that  is,  the 
delivery  of  their  lands  out  of  their  guardian's  hands.  For  this  they  were  obliged 
to  pay  a  fine,  namely,  half  a  years  profit  of  the  land ;  though  this  seems 
expressly  contTBxy  to  magna  carta.  (I)  However,  in  consideration  of  tlieir  lands 
having  been  so  long  in  ward,  thev  were  excused  all  reliefs,  and  the  king's 
tenants  also  all  primer  seisins,  (m)  In  order  to  ascertain  the  profits  that  arose^ 
to  the  crown  by  these  first  fruits  of  tenure,  and  to  grant  the  heir  his  livery,  the* 
itinerant  justices,  or  justices  in  eyre,  had  it  formerly  in  charge  to  make  inqui- 
sition concerning  them  by  a  jury  of  the  county,  (»)  commonly  called  an  inquisitio 
post  rnortem ;  which  was  instituted  to  inquire  (at  the  death  of  any  man  of 
r*69  1  ^'^^^^®)  ^^®  value  of  his  estate,  the  tenure  by  which  it  was  *holden,  and 
•■  J  who,  and  of  what  age  his  heir  was;  thereby  to  ascertain  the  relief  and 
value  of  the  primer  seisin,  or  the  wardship  and  livery  accruing  to  the  king 
thereupon.  A  manner  of  proceeding  that  came  in  process  of  time  to  be  greatly 
abused^  and  at  length  an  intolerable  grievance;  it  being  one  of  the  principal 
accusations  against  Empson  and  Dudley,  the  wicked  engines  of  Henry  VII,  that 
by  colour  of  false  inquisitions  they  compelled  many  persons  to  sue  out  livery 
from  the  crown,  who  by  no  means  were  tenants  thereunto,  (o)  And  afterwards, 
a  court  of  wards  and  liveries  was  erected,  {j>)  for  conducting  the  same  inquiries 
in  a  more  solemn  and  legal  manner.  ' 

When  the  heir  thus  came  of  full  age,  provided  he  held  a  knighf  s  fee  in 
capita  under  the  crown,  he  was  to  receive  the  order  of  knighthood,  and  was 
compellable  to  take  it  upon  him,  or  else  pay  a  fine  to  the  king.  For  in  those 
heroical  times,  no  person  was  qualified  for  deeds  of  arms  and  chivalry,*who  had 
not  received  this  order,  which  was  conferred  with  much  preparation  and 
solemnity.  We  may  plainly  discover  the  footsteps  of  a  similar  custom  in  what 
Tacitus  relates  of  the  Germans,  who,  in  order  to  qualify  their  young  men  to 
bear  arms,  presented  them  in  a  full  assembly  with  a  shield  and  lance ;  which 
ceremony,  as  was  formerly  hinted,  (q)  is  supposed  to  have  been  the  original  of 
the  feudal  knighthood,  (r)   This  prerogative,  of  compelling  the  king's  vassals  (7) 

(*)  Co.  Litt.  77.  {D  9  lien.  ni.  c.  3.  {m)  Co.  Litt.  77.  (n)  Hoveden,  attb.  IHc.  I. 

[o)  4  Inst.  198.  ip)  SUt.  .32  Hen.  VIII.  c.  46.  [g)  Book  I,  p.  404. 

(r)  <'  /n  ipso  coneiUo  vd  prindpum  aliquis,  vel  pater,  vH  propinqutu,  tcuto  f^rameaque  jvvenem  omant, 
H<BC  apud  ulo9  toga^  hie  primus  juventai  honot  i  ant€  hoe  donuu  pars  videniur ;  mox  r^mbUea."  De  Mor, 
Oerm.  cap.  IS. 

(6)  [If  an  infant  tenant  hy  knight  service  was  created  a  knight,  the  king  was  no  longer 
entitled  to  the  warship  of  his  person,  nor  to  the  value  of  his  marria^.  Sir  John  Kadcliue's 
Case,  Plow.  267.  And  the  rcation  there  assigned  is,  that  ''  when  he  is  made  a  knight  by  the 
king,  who  is  the  chief  captain  of  all  chivalry,  or  by  some  other  great  captain  assiffned  by  the 
king  for  that  purpose,  he  is  therebjr  allowed  and  admitted  to  be  able  to  penorm  knight's  service ; 
and  then  his  body  ought  not  to  be  in  ward,  because  his  imbecility  ceases,  and  cessatU  causa,  ces- 
aabit  effectus.'*'] 

(7)  fl  do  not  find  that  this  prerogative  was  confined  to  the  king's  tenants :  Lord  Coke  does 
not  make  that  distinction  in  his  commentary  on  the  statute  de  milit    2  Inst.  593.    Nor  is  the 
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to  be  knighted,  or  to  pay  a  fine,  was  expressly  recognized  in  parliament  by 
the  etiitute  de  militibus^  1  Edw.  11. ;  was  exerted  as  an  expedient  for  raising 
money  by  many  of  our  best  princes,  particularly  by  Edward  VI,  and  Queen 
Elizabeth  ;  but  yet  was  the  occasion  of  heavy  murmurs  when  exerted  by  Charles 
I ;  amon^  whose  many  misfortunes  it  was,  that  neither  himself  nor  his  people 
seemed  able  to  distinguish  between  the  arbitrary  stretch,  and  the  legal  exertion 
of  prerogative.  However,  amon^  the  other  concessions  made  by  *that  r«.vA-i 
unhappy  prince,  before  the  fatal  recourse  to  arms,  he  agreed  to  divest  L  '  J 
himself  of  this  undoubted  flower  of  the  crown,  and  it  was  accordingly  abolished 
by  statute  16  Car.  I,  c.  20. 

5.  But^  before  they  came  of  age,  there  was  still  another  piece  of  authority,  which 
the  guardian  was  at  liberty  to  exercise  over  his  infant  wards ;  I  mean  the  right 
of  marriage  {maritagium,  as  contradistinguished  from  matrimonium),  which 
in  its  fedual  sense  signifies  the  power  which  the  lord  or  guardian  in  chivalry 
had  of  disposing  of  his  infant  Ward  in  matrimony.  For,  while  the  infant  was 
in  ward,  the  guardian  had  the  power  of  tendering  him  or  her  a  suitable  match, 
without  disparagement  or  inequality;  which  if  the  infants  refused,  they  forfeited 
the  value  of  the  marriage,  valorem  marifagii;  (s)  that  is,  so  much  as  a  jury 
would  assess,  or  any  one  would  bona  fide  give  to  the  guardian  for  such  an  alh- 
ance ;  (i)  and,  if  the  infants  married  themselves  without  the  guardian's  consent, 
they  forfeited  double  the  value,  duplicem  valorem  m^rilagii,  (u)  (8)  This  seems 
to  nave  been  one  of  the  greatest  hardships  of  our  ancient  tenures.  There  were 
indeed  substantial  reasons  why  the  lord  should  have  the  restraint  and  control 
of  the  ward's  marriage,  especially  of  his  female  ward ;  because  of  their  tender 
years,  and  the  danger  of  such  female  ward's  intermarrying  with  the  lord's 
enemy;  (w)  but  no  tolerable  pretence  could  be  assigned  why  the  lord  should 
have  the  sale  or  vahce  of  the  marriage-  Nor  inde^  is  this  claim  of  strictly 
feudal  original ;  the  most  probable  account  of  it  seeming  to  be  this :  that  by  the 
custom  of  Normandy  the  lord's  consent  was  necessary  to  the  marriage  of 
his  female  wards;  (z)  which  was  introduced  into  England,  together  with  the 
rest  of  the  Norman  doctrine  of  feuds :  and  it  is  likely  that  the  lords  usually 
took  money  for  such  their  consent,  since,  in  the  often-cited  charter  of  Henry 
the  First,  he  engages  for  the  future  to  take  nothing  for  his  consent;  which 
also  he  promises  in  general  to  give,  provided  such  female  ward  were  not 
♦married  to  his  enemy.  But  this,  among  other  beneficial  parts  of  that  r*^^  -i 
charter,  being  disregarded,  and  guardians  still  continuing  to  dispose  of  ^  J 
their  wards  in  a  very  arbitrary,  unequal  manner,  it  was  provided  by  King  John's 
great  charter  that  heirs  should  be  married  without  disparagement,  the  next  of 
kin  having  previous  notice  of  the  contract;  (y)  or,^  it  was  expressed  in  the 
first  draught  of  that  charter,  ita  maritentur  ne  disparagenter,  et  per  consilium 
propinquorum  de  co'nsanguinitate  sua.  {z)  But  these  provisions  in  behalf  of 
the  relations  were  omitted  in  the  charter  of  Henry  III ;  wherein  (a)  the  clause 
stands  merelv  thus,  ^'hceredes  maritentur  absque  disparagaiione  ^^  meaning 
certainly,  by  hceredes,  heirs  female,  as  tliere  are  no  traces  before  this  to  be  found  of 
the  lord's  claiming  the  marriage  (b)  of  heirs  male ;  and  as  Glanvil  (c)  expressly 
confines  it  to  heirs  female.  JBut  the  king  and  his  great  lords  thenceforward 
took  a  handle  (from  the  ambiguity  of  this  expression)  to  claim  them  both  sive 
sit  masculus  sxvefoemina,  as  Brae  ton  more  than  once  expresses  it:  {d)  and  also 
as  nothing  but  disparagement  was  restrained  by  magna  carta,  they  thought 

(«)  Lltt  J  no.  (t)  Stat  Mert.  c.  6.    Co.  Lltt.  82.  (u)  Lltt.  ♦  110.  (to)  Bract.  I.  fi,  o.  87,  J  6. 

(X)  Gr.  Const  05.  (v)  Cap,  6.  edU.  Oxon.  (z)  Cap.  3,  ibid.  (a)  Cap.  6. 

(b)  The  woi-ds  maritore  ana  mantagium  seom  ex  vi  Urmim  to  denote  the  provldinf  of  an  hutband, 

(c)  L.  »,  c.  »  ^  12,  ^  I.  9.  c.  4.  (d)  L.  1,  c.  38,  4  1. 

power  of  the  commissioners  limited  to  the  kiu^s  tenaats  in  the  oommissioiis  issued  by  Edw.  YI, 
and  Queen  Elizabeth,  which  see  in  15  Rym.  Peed.  VZi  and  493;  see  16  Oar.  I,  o.  20;  2  Rushw. 
70;  and  book  l,p.  404.    Christian.] 

(8)  [That  is,  after  a  suitable  match  had  been  tendered  by  the  lord.  In  the  case  of  a  tender 
and  refusal,  and  no  marriage  elsewhere,  the  lord  had  the  single  value.  Female  heirs  were  not 
subject  to  the  duplex  valor  mariiagii,    Co.  Litt  d2;  l^ 
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themselves  at  liberty  to  make  all  other  advant^es  that  they  could,  (e)  And 
afterwards  this  right,  of  selling  the  ward  in  marriage,  or  else  receiving  the  price 
or  value  of  it,  was  expressly  declared  by  the  statute  of  Merton ;  (/)  which  is  the 
first  direct  mention  of  it  that  I  have  met  with,  in  our  own  or  any  other  law.  (9) 
6.  Another  attendant  or  consequence  of  tenure  by  knight-seiTice  was  that  of 
fines  due  to  the  lord  for  every  alienation,  whenever  the  tenant  had  occasion  to 
make  over  his  land  to  another.  This  depended  on  the  nature  of  the  feudal 
connexion  ;  it  not  being  reasonable  or  allowed,  as  we  have  before  seen,  that  a 
feudatory  should  transfer  his  lord's  gift  to  another,  and  substitute  a  new  tenant 
to  do  the  service  in  his  own  stead,  without  the  consent  of  the  lord :  aj;id,  as  the 
r*72  1  *^^^^^^  obligation  was  considered  as  reciprocal,  the  lord  also  could  not 
^  J  alienate  his  seignory  without  the  consent  of  his  tenant,  which  consent  of 
his  was  called  an  attornment.  This  restraint  upon  the  lords  soon  wore  away; 
that  upon  the  tenants  continued  longer.  For  when  every  thing  came  in  pro- 
cess of  time  to  be  bought  and  sold,  the  lords  would  not  grant  a  license  to  their 
tenant  to  aliene,  without  a  fine  being  paid ;  apprehending  that,  if  it  was  rea- 
sonable for  the  heir  to  pay  a  fine  or  relief  on  the  renovation  of  his  paternal 
estate,  it  was  much  more  reasonable  that  a  stranger  should  make  the  same 
acknowledgment  on  his  admission  to  a  newly  purchased  feud.  With  us  in  Eng- 
land, these  fines  seem  only  to  have  been  exacted  from  the  king's  tenants  in 
capite,  who  were  never  able  to  aliene  without  a  license :  but  as  to  common  per- 
sons, they  were  at  liberty  hj  magna  carta,  (a)  (10)  and  the  statute  of  quia  emth 
tores  (K)  (if  not  earlier),  to  aliene  the  whole  of  their  estate,  to  be  holden  of  the 
same  lord  as  they  themselves  held  it  of  before.  But  the  king's  tenants  in 
capite  not  being  included  under  the  general  words  of  these  statutes,  could  not 
aliene  without  a  license ;  for  if  they  did,  it  was  in  ancient  strictness  an  absolute 
forfeiture  of  the  land;(t)  though  some  have  imagined  otherwise.  But  this 
severity  was  mitigated  by  the  statute  1  Edw.  Ill,  c.  12,  which  ordained,  that  in 
such  case  the  lands  should  not  be  forfeited,  but  a  reasonable  fine  be  paid  to  the 
king.  Upon  which  statute  it  was  settled,  that  one-third  of  the  yearly  value 
should  be  paid  for  a  license  of  alienation ;  but  if  the  tenant  presumed  to  aliene 
without  a  license,  a  full  year's  value  should  be  paid.  (Jc)  (11) 

(t)  Wright,  97.  (/)  20  Hen.  IIT,  o.  6.  (g)  Cap.  3«.  (h)  13  Edw.  I,  o.  1. 

rfjainstes.  av/wd.  67. 

,9)  I  What  fruitful  sources  of  revenue  those  wardships  and  marriajfes  of  the  tenants,  who 

id  lands  by  knight's  service,  were  to  the  crown,   will    appear  from  the  two    following 

instances,  collected  among  others  by  Lord  Lyttleton,  Hist.  Hen.  II,  2  vol.  "293 :  "  John,  earl 
of  Lincoln,  gave  Henry  the  Third  3000  marks  to  have  the  marriage  of  Richard  de  Clare,  for 
the  benefit  of  Matilda,  his  eldest  daughter ;  and  Simon  de  Moutford  gave  the  same  king 
10,000  marks  to  have  the  custody  of  the  lands  and  heir  of  Gilbert  de  Unfrauville,  with  the 
heir's  marriage,  a  sum  equivalent  to  a  hundred  thousand  pounds  at  present "  In  this  case 
the  estate  must  have  been  large,  the  minor  young,  and  the  alliance  honorable.  For,  &s  Mr. 
Hargrave  informs  us,  who  has  well  described  this  species  of  guardianship,  ''  the  guardian  in 
chivalry  was  not  accountable  for  the  profits  made  of  the  infant's  lands  during  the  wardship, 
but  received  them  for  his  own  private  emolument,  subject  onl^v  to  the  bare  maintenance  of 
the  infant.  And  this  guardianship,  being  deemed  more  an  mterest  for  the  profit  of  the 
guardian  than  a  trust  for  the  benefit  of  the  ward,  was  salable  and  transferable,  like  the 
ordinary  subjects  of  property,  to  the  best  bidder ;  and  if  uot  disposed  of,  was  transmissible 
to  the  lord's  persoiml  representatives.  Thus,  the  custody  of  the  infant's  person,  as  well  as  the 
care  of  his  estate,  might  devolve  upon  the  most  perfect  stranger  to  the  infant ;  one  prompted 
by  every  pecuniary  motive  to  abuse  the  delicate  and  im^rtant  trust  of  education,  without 
any  ties  of  blood  or  regard  to  opunteract  the  temptations  of  interest,  or  any  sufficient  authority 
to  restrain  him  from  yielding  to  their  influence."  Co.  Litt.  88,  n.  11.  One  cannot  read  this 
without  astouishmeut  that  such  should  continue  to  be  the  condition  of  the  country  till  the  year 
1660,  which,  from  the  extermination  of  these  feudal  oppressions,  ought  to  be  regarded  as  a 
memorable  era  in  the  history  of  our  law  and  liberty.] 

(10)  [The  construction  of  magna  chnrta,  from  which  this  consequence  is  deduced,  is  not  very 
obvious,  and  has  not  always  been  approved  of.    See  Sulliv.  Lect.  p.  385.] 

(11)  Justice  Coleridge  very  properly  remarks  that  it  is  of  the  utmost  importance,  in  discussing  auy 
point  relating  to  the  feudal  system,  to  determine  the  time  which  is  spoken  of;  thus,  according  u> 
feudal  principles,  and  while  those  principles  were  strictly  maintained,  alienation  without 
license  must  nave  involved  forfeiture;  fl;^  the  tenant  of  course  could  not  have  compelled  the 
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7.  The  last  consequence  of  tenure  in  chivalry  was  escheat ;  which  is  the  deter- 
mination of  the  tenure,  or  dissolution  of  the  mutual  bond  between  the  lord  and 
tenant  from  the  extinction  of  the  blood  of  the  latter  by  either  natural  or  civil 
means :  if  he  died  without  heirs  of  his  blood,  or  if  his  blood  was  corrupted  and 
stained  by  commission  of  treason  or  felony;  (12)  whereby  every  inheritable 
quality  was  entirely  blotted  out  *and  abolished.  In  such  cases  the  lands  r^wo-i 
escheated,  or  fell  back  to  the  lord  of  the  fee ;  {I)  that  is,  the  tenure  was  ^  J 
determined  by  breach  of  the  original  condition  expressed  or  implied  in  the 
feudal  donation.  In  the  one  case,  there  were  no  heirs  subsisting  of  the  blood 
of  the  first  feudatory  or  purchaser,  to  which  heirs  alone  the  grant  of  the  feud 
extended ;  in  the  other,  the  tenant,  by  perpetrating  an  atrocious  crime,  shewed 
that  he  was  no  longer  to  be  trusted  as  a  vassal,  having  forgotten  his  duty  as  a 
subject ;  and  therefore  forfeited  his  feud,  which  he  held  under  the  implied  con- 
ditition  that  he  should  not  be  a  traitor  or  a  felon.  The  consequence  of  which  in 
both  cases  was,  that  the  gift,  being  determined,  resulted  back  to  the  lord  who 
gave  it  (m) 

These  were  the  principal  qualities,  fruits,  and  consequences  of  tenure  by 
knight-service :  a  tenure,  by  wnich  the  greatest  part  of  the  lands  in  this  king- 
dom were  holden,  and  that  principally  of  the  king  in  capite,  till  the  middle  of 
the  last  century ;  and  which  was  created,  as  Sir  Edward  Coke  expressly  testi- 
fies, (n)  for  a  military  purpose,  viz. :  for  defence  of  the  realm  by  the  king's  own 
f)rincipal  subjects,  which  was  judged  to  be  much  better  than  to  trust  to  hire- 
ings  or  foreigners.  The  description  here  given  is  that  of  a  knight-service 
propjer;  which  was  to  attend  the  king  in  his  wars.  There  were  also  some  other 
species  of' knight-service;  so  called,  though  improperly,  because  the  service  or 
render  was  of  a  free  and  honourable  nature,  and  equally  uncertain  as  to  the 
time  of  rendering  as  that  of  knight-service  proper,  and  because  they  were 
attended  with  similar  fruits  and  consequences.  Such  was  the  tenure  by  grand 
serjeantyy  (13)  per  magnum  servitiumy  whereby  the  tenant  was  bound,  instead 
of  serving  the  king  generally  in  his  wars,  to  do  some  special  honorary  service  to 
the  king  in  person ;  (14)  as  to  carry  his  banner,  his  sword,  or  the  like;  or  to  be 
his  butler,  champion,  or  other  officer,  at  his  coronation.  (d\  It  was  in  most 
other  respects  like  knight-service;  (jt?)  only  he  was  not  bound  to  pay  aid, {q)  or 
escuage ;  (r)  *and,  when  tenant  by  knight-service  paid  five  pounds  for  a  r^„^  -i 
relief  on  every  knight^s  fee,  tenant  by  grand  serjeanty  paid  one  year's  ••       -* 

O)  Co.  Litt.  18.  (m)  Feud.  I.  %  t.  86.  fnj  4  Inst.  198.  {oj  Litt  ^  liB. 

rpj  JIM.  i  168.  (q)  3  iDSt.  23».  (r)  lAtX.  i  lOS. 

lord  to  receive  the  homago-aDd  fealty  of  a  new  tenant,  and  by  his  own  act  he  had  renounced  his 
own  holding.  Bnt  it  is  obvious  that  there  was  always  a  straggle  in  the  advancing  spirit  of  the 
age  to  loosen  the  bonds  of  feudal  tenure ;  and  it  mav  not  be  possible  to  fix  the  period  at  which 
the  practice  of  alienation  became  too  strong  for  the  law,  and,  being  first  winkea  at,  was  finally 
legalized. 

(12)  The  doctrine  of  corruption  of  blood  was  peculiar  to  England.  In  the  United  States 
attainder  of  treason  can  work  corruption  of  blood  or  forfeiture  only  during  the  life  of  the  person 
attainted.  Const,  art.  3,  $  3.  And  since  the  statute  3  and  4  Wm.  lY,  c.  106,  enlarging  54  Geo. 
Ill,  c.  145,  attainder  in  England  for  any  crime  cannot  extend  to  the  disinheriting  of  heirs  except 
during  the  life  of  the  offender. 

(VS)  [Mr.  Hargrave  ^note  1  to  Co.  Litt.  108  a)  observes,  that  the  tenure  by  grand  serjeanty 
still  continues,  though  it  is  so  regulated  by  the  r2th  of  Car.  II,  c.  24,  as  to  be  made  in  effect 
free  and  common  socage,  except  so  far  as  regards  the  merely  honorary  parts  of  grand  ser- 
jeantv.] 

(14)  [Perhaps,  more  correctly,  "to  do  some  special  honorary  service  in  person  to  the  king/' 
the  general  rule  being  that  it  was  to  be  done  by  the  tenant  in  person,  if  able,  though  there  arc 
many  instances  in  which  it  was  not  to  be  done  to  the  king  in  person.  This  may  explain  why  he 
who  held  in  grand  serjeanty  paid  no  escuage.  The  devout  attachment  to  the  lord's  person,  which 
was  BO  ranch  fostered  by  the  feudal  sytem,  is  in  none  of  its  minor  consequences  more  conspicuous 
.than  in  the  nature  of  the  personal  services  which  the  haughtiest  barons  were  proud  to  render  to 
their  lord  paramount.  To  be  the  king's  butler  or  carver  are  familiar  instances.  Mr.  Madox 
menticms  one  more  singular,  of  a  tenure  in  grand  serjeanty  by  the  service  of  holding  the 
king's  head  in  the  Ahlp  which  carried  him  in  his  passage  between  Dover  and  Whitsand.  Baronia^ 
3,  c.  5.] 
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value  of  his  land,  were  it  much  or  little.  («)  Tenure  by  carnage,  (15)  which  was 
to  wind  a  horn  when  the  Scots  or  other  enemies  entered  the  land,  in  onler  to 
warn  the  king's  subjects,  was  (like  other  services  of  the  same  nature)  a  species 
of  grand  serjeanty.  (t) 

These  services,  both  of  chivalry  and  ^rand  serjeanty,  were  all  personal,  and 
uncertain  as  to  their  quantitv  or  duration.  But,  the  personal  attendance  in 
knight-service  growing  troublesome  and  inconvenient  in  many  respects,  the 
tenants  found  means  of  compounding  for  it ;  by  first  sending  others  in  their 
stead,  and  in  process  of  time  making  a  pecuniary  satisfaction  to  the  lords  in 
lieu  of  it  This  pecuniary  satisfaction  at  last  came  to  be  levied  by  assessments, 
at  so  much  for  every  knight's  fee;,  and  therefore  this  kind  of  tenure  was  called 
scutagium  in  Latin,  or  servitium  scuti ;  scutum  being  then  a  well-known  denom- 
ination for  money :  and,  in  like  manner,  it  was  cafled,  in  our  Norman  French, 
escuctge  ;  being  indeed  a  pecuniary,  instead  of  a  military,  service.  (16)  The  first 
time  this  appears  to  have  been  taken  was  in  the  5  Hen.  II,  on  account  of  his 
expedition  to  Toulouse ;  but  it  soon  came  to  be  so  universal,  that  personal 
attendance  fell  auite  into  disuse.  Hence  we  find  in  our  ancient  histories,  that, 
from  this  period,  when  our  kings  went  to  war,  they  levied  scutages  on  their 
tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to  defray  their  expenses, 
and  to  hire  troops ;  and  these  assessments  in  the  time  of  Hen.  II  seem  to  have 
been  made  arbitrarily,  and  at  the  king's  pleasure.  Which  prerogative  being 
greatly  abused  by  his  successors,  it  became  matter  of  national  clamour ;  and 
King  John  was  obliged  to  consent  by  his  magna  carta,  that  no  scutage  should 
be  imposed  without  consent  of  parliament,  (n)  But  this  clause  was  omitted  in 
r*75  1  ^^®  ®^°  Henry  Ill's  charter,  where  we  only  find  {w)  that  soutanes  *or 
I-  1  escuage  should  be  taken  as  they  were  used  to  be  taken  in  the  time  of 
Henry  II :  that  is,  in  a  reasonable  and  moderate  manner.  Yet  afterwards,  by 
statute  25  Edw.  I,  cc.  5,  6,  and  many  subsequent  statutes,  (x)  it  was  again  pro- 
vided, that  the  king  should  take  no  aids  or  tasks  but  by  the  common  consent 
of  the  realm :  hence  it  was  held  in  our  old  books,  that  escuage  or  scutage  could 
not  be  levied  but  by  consent  of  parliament ;  {y)  such  scutages  being  indeed  the 
groundwork  of  all  succeeding  subsidies,  and  the  land-tax  of  later  times. 

Since  therefore  escuage  difrered  from  knight-service  in  nothing,  but  as  a  com- 
pensation diifers  from  actual  service,  knight-service  is  frequently  confounded 
with  it  And  thus  Littleton  {z)  must  be  understood,  when  he  tells  us,  that  tenant 
by  homage,  fealtv,  and  escuage,  was  tenant  by  knight-service:  that  is,  that  this 
tenure  ( wjing  suDservient  to  the  military  policy  of  the  nation)  was  respected  (a) 
as  a  tenure  in  chivalry,  (h)  But  as  the  actual  service  was  uncertain,  and  depended 
upon  emergencies,  so  it  was  necessary  that  this  pecuniary  compensation  should 
be  equally  uncertain,  and  depend  on  the  assessments  of  the  legislature  suited  to 
those  emergencies.  For  had* the  escuage  been  a  settled,  invariable  sum,  payable 
at  certain  times,  it  had  been  neither  more  nor  less  than  a  mere  pecuniary  rent; 
and  the  tenure,  instead  of  knight-service,  would  have  then  been  of  another  kind, 
called  socage,  {c)  of  which  we  shall  speak  in  the  next  chapter. 

(B)  Ibid.  ♦  IM.  ft)  IMd.  ♦  186. 

(uj  yuUum  scutaaktm  ponatur  in  regno  nottrOy  nigiper  commuTie  eonsUiftm  rfgni  nostri.    Cap.  12. 

(wj  Cap.  37.  fx)  See  Intok  I,  pafre  140.  (p)  Olil  Ten.  tit.  Escuage.  (z)  S  1(0. 

(a)  Wiigiit.  122.  (h)  Pro/eotio  militari  reputaiur.    Flet.  I.  2.  c.  14, »  7.  (e)  Litt.  k  97, 120. 

(15)  [The  well-known  caae  of  the  Pusey  horn,  where  a  bill  in  chancery  was  bronj^ht  f(»r  its 
recoverv,  Pusey  v,  E*u.Hey,  1  Vern.  '-iTS,  was  an  instance  where  land  had  been  held  by  the  Pu^ey 
family  by  ''  a  horn  anciently  given  to  their  ancestors  by  Cannte,  the  Danish  king.''  Camd.  Brit. 
Berkfl.  p.  203,  ed.  1607.  The  inscription  on  the  horn  was  as  follows :  ''  Kyng  Ejiowd  gave 
Wyllvam  Powse,  thin  home  to  hold  oy  thy  londe."] 

(16)  [  Bat  Littleton,  Coke  and  Bracton  render  it  the  service  of  the  shield,  i.  e.  of  arms,  behig 
a  oompeu«<ation  for  actual  service.    Co.  Litt.  68,  b. 

Sir  M.  Wright  considers  that  o><cuage,  though  in  some  instance?*  the  compensation  made  t*)  the 
lord  for  the  oniis.'rion  c»f  actual  service,  wa^  also  in  many  others  a  pecuniary  aid  or  tribute  urigiiially 
reserved  by  particular  lords  instead  of  perscmal  service,  varying  in  amount  accordinj^  to  the  expen- 
diture which  the  lord  had  to  incur  in  his  personal  attendance  upon  the  kiuff  in  his  wars.  This 
explanation  tends  to  elucidate  the  distinction  between  knight-service  and  escuage  in  the  old 
authors.  See  Wright,  121.  134;  Litt.  s.  9B  120.] 
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For  the  present  I  have  only  to  observe,  that  by  the  degenerating  of  knight- 
service,  or  personal  military  duty,  into  escnage,  or  pecuniary  assessments,  all  the 
advantages  (either  promised  or  real)  of  the  feudal  constitution  were  destroyed, 
and  nothing  but  the  hai*dships  remained.  Instead  of  forming  a  national  militia 
composed  of  barons,  knights,  and  gentlemen,  bound  by  their  interest,  their 
honour,  and  their  oaths,  to  defend  their  king  and  country,  the  whole  of  this 
system  of  *tenures  now  tended  to  nothing  else  but  a  wretched  means  of  r*«g  -i 
raising  money  to  pay  an  army  of  occasional  mercenaries.  In  the  mean  *-  ^ 
time  the  families  of  all  our  nobility  and  gentry  groaned  under  the  intolerable 
burthens,  which  (in  consequence  of  the  fiction  adopted  after  the  conquest)  were 
introduced  and  laid  upon  them  by  the  subtlety  and  finesse  of  the  Norman  law- 
yers. For,  besides  the  scutages  to  which  they  were  liable  in  defect  of  personal 
attendance,  which  however  were  assessed  by  themselves  in  parliament,  they  might 
be  called  upon  by  the  king  or  lord  paramount  for  aidSy  whenever  his  eldest  son 
was  to  be  knighted,  or  his  eldest  daughter  married;  not  to  forget  the  ransom  of 
his  own  person.  The  heir  on  the  death  of  his  ancestor,  if  of  full  age^  was  plun- 
dered of  the  first  emoluments  arising  from  his  inheritance,  by  way  of  relief  and 
primer  seiain ;  and  if  under  age,  of  the  whole  of  his  estate  during  infancy. 
And  then,  as  Sir  Thomas  Smith  (d)  very  feelingly  complains,  ^'  when  he  came 
to  his  own,  after 'he  was  out  of  wardship,  his  woods  decayed,  houses  fallen  down, 
stock  wasted  and  gone,  lands  let  forth  and  ploughed  to  be  barren,"  to  reduce  him 
still  farther,  he  was  yet  to  pay  half  a  year's  profits  as  a  fine  for  suing  out  his 
livery  ;  and  also  the  price  or  value  of  his  inarriage,  if  he  refused  such  wife  as  his 
lord  and  guardian  had  bartered  for,  and  imposed  upon  him ;  or  twice  that  value 
if  he  married  another  woman.  Add  to  this,  the  untimely  and  expensive  honour 
of  knighthood,  to  make  his  poverty  more  completely  splendid.  And  when  by 
these  deductions  his  fortune  was  so  shattered  and  ruined,  that  perhaps  he  was 
obliged  to  sell  his  patrimony,  he  had  not  even  that  poor  privilege  allowed  him 
without  paying  an  exorbitant  fine  for  a  license  of  alienation,  (17) 

A  slavery  so  complicated,  and  so  extensive  as  this,  called  aloud  for  a  remedy 
in  a  nation  that  boasted  of  its  freedom.  Palliatives  were  from  time  to  time 
applied  by  successive  acts  of  parliament,  which  assuaged  some  temporary  griev- 
ances. Till  at  length  the  humanity  of  King  James  I  consented,  (e)  in  considera- 
tion of  a  proper  equivalent,  to  abolish  them  all ;  though  the  plan  *proceeded  r^,^^  -i 
not  to  effect ;  in  like  manner  as  he  had  formed  a  scheme,  and  begun  to  ^  •■ 
put  it  into  execution,  for  removing  the  feudal  grievance  of  heritable  jurisdiction 
in  Scotland,  (/)  which  has  since  been  pursued  and  effected  by  the  statute  20 
Geo.  II,  a  43.  (g)  King  James's  plan  for  exchanging  our  military  tenures  seems 
to  have  been  nearly  the  same  as  that  which  has  been  since  pursued ;  only  with 
this  difference,  that,  by  way  of  compensation  for  the  loss  which  the  crown  and 
other  lords  would  sustain,  an  annual  fee-farm  rent  was  to  have  been  settled  and 
inseparably  annexed  to  the  crown  and  assured  to  the  inferior  lords,  payable  out 
of  every  knight's  fee  within  their  respective  seignories.  An  expedient  seemingly 
much  better  than  the  hereditary  excise,  which  was  afterwards  made  the  principal 
equivalent  for  these  concessions.  For  at  length  the  military  tenures,  with  all 
their  heavy  appendages  (having  during  the  usurpation  been  discontinued,)  were 
destroyed  at  one  blow  by  the  statute  12  Car.  II,  c.  24,  which  enacts,  "that  the 
court  of  wards  and  liveries,  and  all  wardships,  liveries,  primer  seisins,  and  ous- 
terlemains,  values,  and.  forfeitures  of  marriage,  by  reason  of  any  tenure  of  the 
king  or  others,  be  totally  taken  away.  And  that  all  fines  for  alienations,  tenures 
by  homage,  knight-service,  and  escuage,  and  also  aids  for  marrying  the  daughter 
or  knighting  the  son,  and  all  tenures  of  the  king  in  capite,  be  likewise  token 


(d)  Commonw.  I.  8.  o.  8.  (e)  4  Inst  202.  (f)  Dalrymp.  of  Feuds,  2f)e. 

(g)  By  another  statute  of  the  same  year  (20  Geo.  n,  o.  50.)  "     "  ""         ~ 

koight-servioe  of  Bogland)  Is  forever  abolished  in  Scotland. 


(O)  By  another  statute  of  the  same  year  (20  Geo.  n.  o.  50.)  the  tenure  of  wardkokHng  (equiralent  to  th« 


(17)  [The  license  wa8  to  be  paid  by  the  alienee ;  that  is,  he  was  liable  for  it;  bnt  of  conrse  it 
formed  part  of  the  purchase-money  of  the  land.] 
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away.  (18)  And  that  all  sorts  of  tenures,  held  of  the  king  or  others,  be  turned 
into  free  and  common  socage:  save  only  tenures  in  frankalmoign,  copyholds, 
and  the  honorary  services  (without  the  slavish  part)  of  grant  serjeanty."  A 
statute,  which  was  a  greater  acquisition  to  the  civil  property  of  this  kingdom 
than  even  magiia  carta  itself;  since  that  only  pruned  the  luxuriances  that  had 
grown  out  of  the  military  tenures,  and  thereby  preserved  them  in  vigour;  but 
the  statute  of  King  Charles  extirpated  the  whole,  and  demolished  both  root  and 
branches. 


CHAPTER  VI. 
OF  THE  MODERN  ENGLISH  TENURES. 

Although,  by  the  means  that  were  mentioned  in  the  preceding  chapter,  the 
oppressive  or  military  part  of  the  feudal  constitution  itself  was  happily  done 
away,  yet  we  are  not  to  imagine  that  the  constitution  itself  was  utterly  laid 
aside,  and  a  new  one  introduced  in  its  room :  since  by  the  statute  12  Car.  II,  the 
tenures  of  socage  and  frankalmoign,  the  honourary  services  of  grand  serjeanty, 
and  the  tenure  by  copy  of  court  roll,  were  reserved;  nay  all  tenures  in  general, 
except  frankalmoign,  grand  serjeanty,  and  copyhold,  were  reduced  to  one  gen- 
eral species  of  tenure,  then  well  known,  and  subsisting,  called  free  and  common 
socage.  And  this  being  sprung  from  the  same  feudal  original  as  the  rest,  demon- 
strates the  necessity  of  fully  contemplating  that  ancient  system  ;  since  it  is  that 
alone  to  which  we  can  recur,  to  explain  any  seeming  or  real  difficulties  that  may 
arise  in  our  present  mode  of  tenure. 

The  military  tenure,  or  that  by  knight-'service,  consisted  of  what  were  reputed 
the  most  free  and  honourable  services,  but  which  in  their  nature  were  unavoid- 
ably uncertain  in  respect  to  the  time  of  their  performance.  The  second  species 
of  tenure,  or  free-socage,  consisted  also  of  free  and  honourable  services ;  but 
such  as  were  liquidated  and  reduced  to  an  absolute  certainty.  And  this  tenure 
r*79  1  ^^^  ^^^^  subsists  to  *this  day,  but  has  in  a  manner  absorbed  and  swal- 
»-  J  lowed  up  (since  the  statute  of  Charles  the  Second)  almost  every  other 
species  of  tenure.    And  to  this  we  are  next  to  proceed. 

^  II.  Socage,  in  its  most  general  and  extensive  signification,  seems  to  denote  a 
tenure  by  any  certain  and  determinate  service.  And  in  this  sense  it  is  by  our 
ancient  writers  constantly  put  in  opposition  to  chivalry,  or  knight-service,  where 
the  render  was  precarious  and  uncertain.  Thus  Bracton ;  (a)  if  a  man  holds  by 
rent  in  money,  without  any  escuage  or  serjeanty,  "tV^  tenementum  diet  potest 
socaaium:"  but  if  you  add  thereto  any  royal  service,  or  escuage,  to  any,  the 
smallest  amonjity"  illud  dicipoterit  feodum  militare/'  So,  too,  the  author  of 
Fleta ;  {b)  "  ex  donationibus,  servitia  militaria  vel  magnm  serjanticB  non  conti- 
nentibusn  oritur  nobis  quoddam  nomen  generate^  quod  est  socagivm"  Littleton 
also  (c)  defines  it  to  be,  where  the  tenant  holds  his  tenement  of  the  lord  by  any 

Ca}  L.  2,  c.  16,  J  9.  fhj  X.  S,  c.  U,  J  9.  CeJ  i  117. 

(18)  [Both  Mr.'Madoz  and  Mr.  Hargrave  have  taken  notice  of  this  inaccnracy  in  the  title 
and  body^of  the  act,  viz.  of  taking  awa^  tenures  in  eapite :  Mad.  Bar.  Ang.  238 :  Co.  Litt.  108, 
n.  5 ;  fuF  tenure  in  cajHte  signifies  nothing  more  than  that  the  king  is  the  immediate  lord  of  the 
land-owner;  and  the  lana  might  have  been  either  of  military  or  socage  tenure.  The 
same  incorrect  language  was  held  by  the  speaker  of  the  house  of  commons  in  his  pedantic 
address  to  the  throne  upon  presenting  this  bill :  "  Royal  sir.  your  tenures  in  eapite  are  not 
only  turned  into  a  tenure  in  socage  (though  that  alone  will  forever  give  your  majesty  a  just 
right  and  title  to  the  labor  of  our  plows,  and  the  sweat  of  our  brows),  but  they  are  like\(nse 
turned  into  a  tenure  in  corde.  What  your  majesty  had  before  in  your  court  of  wards,  you 
will  be  sure  to  find  it  hereafter  in  the  exchequer  of  vmr  people's  hearts."  Joum.  Dom.  Proc.  11 
vol.  234.] 
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certain  service  in  lieu  of  all  other  services;  so  that  they  be  not  services  of  chiv- 
alry, or  knight-service.  And  therefore  afterwards  (d)  he  tells  us,  that  whatsoever 
is  not  tenure  in  chivalry  is  tenure  in  socage:  in  like  manner  as  it  is  defined 
by  Finch,  (e)  a  tenure  to  be  done  out  of  war.  The  service  must  therefore  be  cer- 
tain, in  order  to  denominate  it  socage:  as  to  hold  by  fealty  and  208.  rent;  or, 
by  homage,  fealty  and  20s,  rent:  or,  by  homage  and  fealty  without  renter,  by 
fealty  and  certain  corporal  service,  as  ploughing  the  lord's  land  for  three  days ; 
or  by  fealty  only  without  any  other  service:  for  all  these  are  tenures  in  socage.  (/) 

But  socage,  as  was  hinted  in  the  last  chapter,  is  of  two  sorts :  free  socage, 
where  the  services,  are  not  only  certain,  but  honourable ;  and  mllein-aoc&^ey 
where  the  services,  though  certam,  are  of  a  baser  nature.  Such  as  hold  by  the 
former  tenure  are  called  in  Glanvil,  (^)  and  other  subsequent  authors,  by  the 
name  of  liberi  sokemanni,  or  tenants  m  free-socage.  Of  this  tenure  we  ai*e  first 
to  speak ;  and  this,  both  in  the  *nature  of  its  service,  and  the  fruits  and  r^i^g^  -. 
consequences  appertaining  thereto,  was  always  by  much  the  most  free  and  »  -* 
independent  species  of  any.  And  therefore  I  cannot  but  assent  to  Mr.  Som- 
ner's  etymology  of  the  word ;  (h)  who  derives  it  from  the  Saxon  appellation  soc, 
which  signifies  liberty  or  privilege,  and  being  joined  to  a  usual  termination,  is 
called  socage,  in  Latin  socc^ium;  signifying  thereby  a  free  or  privileged  tenure.(t) 
This  etymology  seems  to  be  much  more  just  than  that  of  our  common  lawyers 
in  general,  who  derive  it  from  soca,  an  old  Latin  word,  denoting  (as  they  tell  us) 
a  plough :  for  that  in  anjcient  time  this  socage  tenure  consisted  m  nothing  else 
but  services  of  husbandry,  which  the  tenant  was  bound  to  do  to  his  lord,  as  to 
plough,  sow,  or  reap  for  him ;  but  that  in  process  of  time,  this  service  was 
changed  into  an  annual  rent  by  consent  of  all  parties,  and  that,  in  memory  of 
its  original,  it  still  retains  the  name  of  socage  or  plough  service.  Uc)  But  this 
by  no  means  agrees  with  what  Littleton  himself  tells  us,  {I)  that  to  liold  by  fealty 
only,  without  paying  any  rent,  is  tenure  in  socage ;  for  here  is  plainly  no  com- 
mutation for  plough-service.  Besides,  even  services,  confessedly  of  a  military 
nature  and  original  (as  escuage,  which,  while  it  remained  uncertain,  was  equiv- 
alent to  knight-service),  the  instant  they  were  reduced  to  a  certainty  changed 
both  their  name  and  nature,  and  were  called  socage,  (m)  It  was  the  certamty 
therefore  that  denominated  it  a  socage  tenure ;  and  nothing  sure  could  be  a 
greater  liberty  or  privilege,  than  to  have  the  service  ascertained,  and  not  left  to 
the  arbitrary  calls  of  the  lord,  qa  the  tenures  of  chivalry.  Wherefore  also  Brit- 
ton,  who  describes  lands  in  socage  tenure  under  the  name  of  fraunke  ferrnef  (n) 
tells  us,  that  they  are  "  lands  and  tenements  whereof  the  nature  of  the  fee  is 
changed  by  feoffment  out  of  chioalvy  for  certain  yearly  services,  and  in  respect 
whereof  neither  homage,  ward,  marriage,  nor  relief  can  be  demanded."  Which 
leads  us  also  to  another  observation,  that  if  socage  tenures  were  of  such  base 
and  servile  *original,  it  is  hard  to  account  for  the  very  great  immunities  r^sg^  -i 
which  the  tenants  of  them  always  enjoved;  so  highly  superior  to  thoSe  L  J 
of  the  tenants  by  chivalry,  that  it  was  thought,  in  the  reigns  of  both  Edward  I 
and  Charles  II,  a  point  of  the  utmost  importance  and  value  to  the  tenants,  to 
reduce  the  tenure  by  knight-service  \x)  fraunhe  ferme  or  tenure  by  socage.  We 
may,  therefore,  1  think,  fairly  conclude  in  favour  of  Somner's  etymology,  and 
the"  liberal  extraction  of  the  tenure  in  free  socage,  against  the  authority  even  of 
Littleton  himself. 

Taking  this  then  to  be  the  meaning  of  the  word,  it  seems  probable  that  the 
socage  tenures  were  the  relics  of  Saxon  liberty :  retained  by  such  persons  as  had 
neither  forfeited  them  to  the  king,  nor  been  obliged  to  exchange  their  tenure, 
for  the  more  honourable,  as  it  was  called,  but,  at  the  same  time,  more  burthen- 
some,  tenure  of  knight-service.  This  is  peculiarly  remarkable  in  the  tenure 
which  prevails  in  Kent  called  gavelkind,  which  is  generally  acknowledged  to 
be  a  species  of  socage  tenure ;  (o)  the  preservation  whereof  inviolate  from  the 

(d)  \  lis.  (e)  L.  147.  (f)  LItt.  «  1 J7,  118,  119.  (g)  L,  3,  c.  7.  (h)  Gavelk.  138. 

(i)  III  liko  iDAnncr  Skene,  in  his  exposition  of  the  Scots'  law,  title  socage,  tell  ns,  that  it  is  "  any  kind  of 
hoMinjjT  of  lanrls  qiihcn  onv  man  is  infeft/rpc/y."  <fc. 


(k)  Litt.  9  lift  {I)  \  118.  (m)  \  055. 120.  (n)  C;  86.  (o)  Wright,  211, 
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mnoyations  of  the  Korman  conqueror  is  a  fact  universally  known.  And 
those  who  thus  preserved  their  liberties  were  said  to  hold  in  free  and  common 
socage. 

As  therefore  the  grand  crifcerion  and  distinguishing  mark  of  this  species  of 
tenure  are  the  having  its  renders  or  services  ascertained,  it  will  include  under  it 
all  other  methods  of  holding  free  lands  by  certain  and  invariable  rents  and 
duties :  and,  in  particular,  ^e^tY  serjeanipy  tenure  in  burgage,  and  gavelkind. 

We  may  remember  that,  bv  the  statute  12  Car.  II,  grand  serjeanty  is  not 
itself  totally  abolished,  but  only  the  slavish  appendages  belonging  to  it :  for  the 
honorary  services  (such  as  carrying  the  king's  sword  or  banner,  officiating  as 
his  butler,  carver,  &c.,  at  the  coronation)  are  still  reserved.  Now  petit  aergeanty 
bears  a  great  resemblance  to  grand  serjeanty ;  for  as  the  one  is  a  personal  service, 
so  the  other  is  a  rent  or  render,  both  tending  to  some  purpose  relative  to  the 
r*82l  ^^^?^^  *person.  Petit  serjeanty,  as  defined  by  Littleton,  (/?)  consists  in 
•-  -»  holding  lands  of  the  king  by  the  service  of  rendering  to  him  annually 
some  small  implement  of  war,  as  a  bow,  a  sword,  a  lance,  an  arrow,  or  the  like. 
This,  he  says,  (q)  is  but  socage  in  effect :  for  it  is  no  personal  service,  but  a 
certain  rent:  and,  we  may  add,  it  is  clearly  no  predial  service,  or  service  of  the 
plough,  but  in  all  respects  liberum  et  commune  socagium  :  only  being  held  of 
the  king,  it  is  by  way  of  eminence  dignified  with  the  title  of  parvum  servitium 
regis,  or  petit  serjeanty.  And  maana  carta  respected  it  in  this  light,  when  it 
enacted,  (r)  that  no  wardship  of  the  lands  or  body  should  be  claimed  by  the  king 
in  virtue  of  a  tenure  by  petit  serjeanty.  (1) 

Tenure  in  burgage  is  described  by  Glfinvil,  (js)  and  is  expressly  said  by  Little- 
ton, (0  to  be  but  tenure  in  socage :  and  it  is  where  the  king  or  other  person  is 
lord  of  an  ancient  borough,  in  which  the  tenements  are  held  by  a  rent  certain,  (u) 
It  is  indeed  only  a  kind  of  town  socage ;  as  common  socage,  by  which  other 
lands  are  holden,  is  usually  of  a  rural  nature.  A  borough,  as  we  have  formerly 
seen,  is  usually  distinguished  from  other  towns  by  the  right  of  sending  members 
to  parliament,  and,  where  the  right  of  election  is  by  burgage  tenure,  that  alone 
is  a  proof  of  the  antiquity  of  the  borough.  Tenure  in  burgage,  therefore,  or 
burgage  tenure,  is  where  nouses,  or  lands  which  were  formerly  the  site  of  houses, 
in  an  ancient  borough,  are  held  of  some  lord  in  common  socage,  by  a  certain 
established  rent.  And  these  seem  to  have  withstood  the  shock  of  the  Norman 
encroachments  principally  on  account  of  their  insignificancy  ;  which  made  it 
not  worth  while  to  compel  them  to  an  alteration  of  tenure ;  as  an  hundred  of 
them  put  together  would  scarce  have  amounted  to  a  knight's  fee.  Besides,  the 
owners  of  them,  being  chiefly  artificers  and  persons  engaged  in  tirade,  could  not 
with  any  tolerable  propriety  be  put  on  such  a  military  establishment,  as  the 
tenure  in  chivalry  was.  And  here  also  we  have  again  an  instance,  where  a 
tenure  is  confessedly  in  socage,  and  yet  could  not  possibly  ever  have  been  held  by 
r*83 1  P^oiig^-service ;  since  the  *tenants  must  have  been  citizens  or  burghers, 
L  J  the  situation  frequently  a  walled  town,  the  tenement  a  single  house ; 
so  that  none  of  the  owners  was  probably  master  of  a  plough,  or  was  able  to  use 
one,  if  he  had  it  The  free  socage  therefore,  in  which  these  tenements  are  held, 
seems  to  be  plainly  a  remnant  of  Saxon  liberty;  which  may  also  account  for  the 
great  variety  of  customs,  affecting  many  of  these  tenements  so  held  in  ancient 

{p) « 109.  (9)  f  laO.  (r)  Cap.  27.  («)  lAb,  7,  cap.  8.  (t)  f  162.  («)  Litt.  $  102, 16S. 

(1)  [The  tenure  of  petit  serjeanty  is  not  named  in  12  Car.  II,  but  the  statute  is  not  without 
its  operation  on  this  tenure.  It  being  necessarily  a  tenure  in  cajnte,  though  in  effect  only  so  by 
socage,  livery  and  primer  seisin  were  of  course  incident  to  it  on  a  descent,  and  these  are 
expressly  taken  away  by  the  statute  from  every  species  of  tenure  in  capite.  as  well  socage  in 
eapite  as  knight's  service  •»  oapite.  But  we  apprehend  that  in  other  respects  petit  serjeanty  is 
the  same  as  it  was  before,  that  it  continues  in  aenomination  and  still  is  a  dignified  branch  of 
the  tenure  by  socage,  from  which  it  only  differs  in  name  on  account  of  its  reference  to  war. 
Harg.  and  ButL  Co.  Litt.  108,  b.  n.  1.  The  tenure  by  which  the  grants  to  the  duke  of  Marl- 
borough and  the  duke  of  Wellington,  for  thoir  great  military  services,  are  held,  are  of  this  kind, 
each  rendering  a  small  flag,  or  eusign  annually,  which  is  deposited  in  Windsor  castle.] 
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burgage:  the  principal  and  most  remarkable  of  which  is  that  called  Borough 
Bnalifh,  (2)  so  named  in  contradistinction  as  it  were  to  the  Norman  customs, 
and  which  is  taken  notice  of  by  Glanvil,  {to)  and  by  Littleton ;  (x)  viz. :  that  the 
youngest  son,  and  not  the  eldest,  succeeds  to  the  burgage  tenement  on  the  death 
of  his  father.  For  which  Littleton  (y)  gives  this  reason ;  because  the  younger 
son,  by  reason  of  his  tender  age,  is  not  so  capable  as  the  rest  of  his  brethren  to 
help  himself  Other  authors  (z)  have  indeed  given  a  much  stranger  reason  for 
this  custom,  as  if  the  lord  of  tne  fee  had  anciently  a  right  of  concubinage  with 
his  tenant's  wife  on  her  wedding  night;  and  that  therefore  the  tenement 
descended  not  to  the  eldest,  but  the  youngest  son,  who  was  more  certainly  the 
ofFsprinff  of  the  tenant.  But  I  cannot  learn  that  ever  this  custom  prevailed  in 
Englana,  though  it  certainly  did  in  Scotland  (under  the  name  of  mercheta  or 
marcheta),  till  abolished  by  Malcolm  III.  (a)  And  perhaps  a  more  rational 
account  than  either  may  be  fetched  (thougn  at  a  sufficient  distance)  from  the 
practice  of  the  Tartars ;  among  whom,  according  to  father  Dnhalde,  this  custom 
of  descent  to  the  youngest  son  also  prevails.  That  nation  is  composed  totally  of 
shepherds  and  herdsmen ;  and  the  elder  sons,  as  soon  as  they  are  capable  of 
l^tding  a  pastorial  life,  migrate  from  their  father  with  a  certain  allotment 
of  cattle ;  and  go  to  seek  a  new  habitation.  The  youngest  son,  therefore,  who 
continues  latest  with  his  father,  is  naturally  the  heir  of  his  house,  the-  rest  being 
already  provided  for.  And  thus  we  find  that,  among  many  other  northern 
nations,  it  was  the  custom  for  all  the  sons  but  one  to  migrate  from  the  father, 
which  one  *became  his  heir.  (^)  So  that  possibly  this  custom,  wherever  r^o .  -i 
it  prevails,  may  be  the  remnant  of  that  pastoral  state  of  our  British  and  ^  J 
German  ancestors,  which  Caesar  and  Tacitus  describe.  Other  special  customs 
there  are  in  different  bui^age  tenures;  as  that,  in  some,  the  wife  shall  be 
endowed  of  all  her  husband's  tenements,  (c)  and  not  of  the  third  part,  only,  as 
at  the  common  law:  and  that,  in  others,  a  man  might  dispose  of  his  tenements 
by  will,  {d  )  which,  in  general,  was  not  permitted  after  the  conquest  till  the  reign 
of  Henry  the  Eighth;  though  in  the  Saxon  times  it  was  allowable. («)    A 

i)regnant  proof  that  these  liberties  of  socage  tenure  were  fragments  of  Saxon 
iberty.(3) 

(w)  CTM  9upra.  (x)  f  165.  (y)  i  211.  {»)  3  Mod.  Pref. 

(a)  Seld.  tit.  ofhon.  2.  I,  47.    Xeg.  Mna.  I.  4,  c.  81. 

\b)  Pater  cunctoBfilioa  adultos  a  ae  ptUebai,  prteter  unum  quem  haredan  atd  Jurit  reUnquebai,    ( WaltinffK 
Upodiom.  Xeustr.  c.  1.) 
(e)  JUtL  i  IOC  \d)  f  167.  (e)  Wright,  172. 

(2)  [This  cnstom  prevailed  in  tbe  manors  \)f  Ford,  Onndover,  Wem,  and  Loppington,  in 
Stafibrdsbire ;  Bishop  Hampton,  Herefordishire ;  Havenham,  Sussex;  Maiden,  Essex;  Skidby, 
East  Riding,  York.shire ;  and  some  others. 

In  some  places  the  cuntom  is  confined  to  the  children  of  the  deceased  proprietor;  in  others, 
in  default  of  children,  the  jQungeat  brother  or  other  collateral  male  relation  is  preferred. 
But  the  former  custom  is  the  most  usual.  In  some  places  the  youngest  female  relatione,  lin- 
eal and  collateral,  inherit  on  failure  of  heirs  male.] 

(3)  [Custom,  if  properly  pleaded  and  proved,  seems  to  be  conclusive  in  all  questions  as  to 
descent  in  borough  English.  In  Chapman  v.  Chapman,  March,  54,  pi.  82,  a  custom  respecting 
certain  lands  in  borough  English,  that,  if  there  were  an  estate  in  fee  in  those  lands,  they  should 
descend  to  the  younger  son,  according  to  the  cu.<«tom;  but  if  the  estate  was  in  tail,  they  should 
descend  to  the  heir  at  common  law;  was  held  to  be  good.  The  customary  descent  may,  in 
particular  places,  be  confined  to  estates  in  fee  simple.  Reeve  v.  Malster,  W .  Jones,  .363 ;  and 
see  Append,  to  Robbins.  on  Gavelk.  But  it  may  extend  to  fee  tail,  or  any  other  inheritance. 
Lord  Coke  says:  1  Inst  110,  b;  ''if  lands  of  the  nature  of  borough  English  be  letten  to  a 
inan  and  his  heirs  during  the  life  of  J.  S,  and  the  lessee  dieth,  the  youngest  son  shall  ei^oy 
it."  And,  in  the  same  place,  he  tells  us,  "  the  customary  descent  may  m  particular  places, 
extend  to  collaterals;"  but  then  it  must  be  specially  pleaded;  for,  the  custom  is  in  most 
places  confined  to  cases  of  lineal  descent:  Bay  ley  v.  Stevens,  Cro.  Jac.  198;  Reve  v.  Barrow, 
Cro.  Car.  410;  and  where  lands  would  at  common  law  descend  to  the  issue  of  the  eldest  son, 
j^ire  reprcesentationis,  they  will,  by  the  custom  of  borough  English,  descend  upon  the  issue  of 
the  youngest  Clements  v.  Scudamore,  2  Lord  Raym.  1024 ;  S.  C,  1  P.  Wms.  63 ;  and  1  Salk. 
243.  The  course  of  descent  of  lands  held  in  gavelkind,  or  in  borough  English,  cannot  be 
altered  by  any  limitation  of  the  parties;  for  customs  which  go  with  the  land,  and  direct  the 
course  of  inheritance,  can  be  altered  only  by  parliament  Co.  Litt  27.  a ;  Jenkins  Cent,  page 
220;  S.  P.,  Dyer,  179,  b.;  Roe  r.  Aistrop.  2  W.  Blacks.  1229;  2  Hale*«  Hist  of  Com.  L.  103. 
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84  Modern  English  Tenures.  [Book  II. 

The  nature  of  the  tenure  in  gavelkind  affords  us  a  still  stronger  argument  It 
is  universally  known  what  struggles  the  Kentish  men  made  to  preserve  their 
ancient  liberties,  and  with  how  much  success  those  straggles  were  attended.  (4) 
And  as  it  is  principally  here  that  we  meet  with  the  custom  of  gavelkind  (though  it 
was  and  is  to  be  found  in  some  other  parts  of  the  kingdom,  (/)  we  may  fairly  con- 
clude that  this  was  a  part  of  those  liberties ;  agreeably  to  Mr.  Selden's  opinion,  that 
gavelkind  before  the  Norman  conquest  was  the  general  custom  of  the  realm.  (^) 
The  distinguishing  properties  of  this  tenure  are  various;  some  of  the  prin- 
cipal are  these:  1.  The  tenant  is  of  age  sufficient  to  aliene  his  estate  by  feoflhient 
at  the  age  of  fifteen.  (K)  2.  The  estate  docs  not  escheat  in  case  of  an  attaindei 
and  execution  for  felony;  their  maxim  being  "the  father  to  the  bough,  the  son 
to  the  plough."  (t)  3.  in  most  places  he  had  a  power  of  devising  lands  by  will, 
before  the  statute  for  that  purpose  was  made,  (i)  4.  The  lands  descend,  not  to 
the  eldest,  youngest,  or  any  one  son  only,  but  to  all  the  sons  together ;  (0  which 
r*85 1  ^^  indeed  anciently  the  most  usual  *course  of  descent  all  over  Eng- 
*■  J  land,  (w)  though  in  particular  places  particular  customs  prevailed.  These, 
among  other  properties,  distinguished  this  tenure  in  a  most  remarkable  manner: 
and  yet  it  iff  said  to  be  only  a  species  of  a  socage  tenure,  modified  by  the  custom 
of  the  country;  the  lands  being  holden  by  suit  of  court  and  fealty,  which  is  a 
service  in  its  nature  certain,  (n)  W  herefore  by  a  charter  of  King  John,  (o)  Hubert, 
archbishop  of  Canterbury  was  authorized  to  exchange  the  gavelkind  tenures 
holden  of  the  see  of  Canterbury,  into  tenures  by  knight's  service ;  and  by  statute 
31  Hen.  VIII,  c.  3,  for  disgaveling  the  lands  of  divers  lords  and  gentlemen  in 
the  county  of  Kent,  they  are  directed  to  be  descendible  for  the  future  like  other 
lands  which  were  never  holden  by  service  of  socage.  Now  the  immunities  which 
the  tenants  in  gavelkind  enjoyed  were  such,  as  we  cannot  conceive  should  be 
conferred  upon  mere  ploughmen  and  peasants ;  from  all  which  I  think  it  suffi- 
ciently clear  that  tenures  in  free  socage  are  in  general  of  a  nobler  original  than 
is  assigned  by  Littleton,  and  after  him  by  the  bulk  of  our  common  lawyers. 

Having  thus  distribute  and  distinguished  the  several  species  of  tenure  in  free 
socage,  I  proceed  next  to  shew  that  this  also  partakes  very  strongly  of  the  feudal 
nature.  Which  may  probably  arise  from  its  ancient  Saxon  onginal ;  since  (as 
was  before  observed)  (^p)  feuds  were  not  unknown  among  the  Saxons,  though 
they  did  not  form  a  part  of  their  military  policy,  nor  were  drawn  out  into  such 
arbitrary  consequences  as  among  the  Normans.  It  seems  therefore  reasonable  to 
imagine,  that  socage  tenure  existed  in  much  the  same  state  before  the  conquest 

(/)  Stat.  32  Hen.  Vm,  c.  29.    KItch.  of  courts,  200. 

{g)  Jn  toto  regno^  ante  duci»  advenium,  frequena  et  uHtata  fuU  t  poittea  oceierit  adempiat  wed  privaii$  quo- 
rundam  locorum  co9Uueiudinibus  eUibi  pottea  regerminans  t  Canttanis  tolum  itUtmra  et  iawMata  remanMit. 
{AnaUct.  I.  2.  c.  7.) 

{h)  J.amb.  Peramb.  614.  (<•  Lamb  634.  (JL*)  F.  K.  B.  198.    Cro.  Car  561.  (1)  Lilt  $  210. 

(m)  (jlauvil,  I.  7,  c.  3.  (n)  Wright,  211.  (o)  Spelm.  eod.  vet.  leg.  S.'iS.  {p)  Pa«e  48. 

Bat  there  is  a  great  difference  between  the  deiu^ent  of  such  land  and  the  purchase  thereof:  for 
if  upon  Buch  purchase  a  remainder  be  limited  to  the  right  heir  of  the  purchaser,  or  of  any 
other  person,  the  heir  at  common  law  wiU  take  it,  and  not  the  customary  heir.  For,  the 
remainder,  being  newly  created,  could  not  be  considered  within  the  old  custom.  Oounden  v. 
Clerk,  Hob.  31.  On  the  other  hand,  if  a  man  seized  in  fee  of  lands  in  gavelkind,  make  a  sift 
in  tail.,  or  a  lease  to  a  stranger  fur  life,  with  remainder  to  his  own  right  neirs,  it  seems  all  nis 
sons  will  take;  for  the  remainder  limited  to  the  right  heirs  of  the  donor  is  not  a  new  pur- 
chase, but  only  a  reversion,  which  will  follow  the  customary  course  of  descent  Co.  Litt.  10 
a;  Chester  v.  Chester,  3  P.  Wms,  63. 

If  Uie  court  of  chancery  is  called  upon  to  administer  a  will,  creating  an  executoiy  trust 
respecting  lands  held  in  borough  English,  or  gavelkind,  and  the  cesUUs  que  trust  are  to  take  aa 
purchasers,  the  lands  will  be  directed  to  be  conveyed  not  to  heirs  according  to  the  custom, 
but  to  the  heirs  at  common  law.  Roberts  v.  Dixwell,  1  Atk.  609;  Starkey  v.  Starkey.  7  Bac. 
Ab.  179.  And  all  gavelkind  and  borough  English  lands  are  now  devisable;  but,  smoe  the 
Statute  of  Frauds,  29  Car.  II,  c.  3,  devise  of  these,  as  of  other  lands,  must  be  in  writing.] 

(4)  The  modem  historians,  however,  deny  that  the  Kentish  men  made  any  such  struggles 
for  their  liberties  as  are  here  supposed,  and  they  quote  ancient  authorities  in  support  of  their 
position.  See  Hume,  Lingard  and  Turner;  also  Taylor's  History  of  Gavelkind.  These  author- 
ities infer  that  it  was  the  more  ready  submission  of  the  Kentish  people  that  secured  tiiem  thit 
favor,  rather  than  their  more  determined  resistance. 
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as  after ;  that  in  Kent  it  was  preserved  with  a  high  hand,  as  otir  histories  inibrm 
us  it  was ;  and  that  the  rest  of  the  socage  tenures  dispersed  through  England 
escaped  the  general  fate  of  other  property,  partly  out  of  favour  and  affection  to 
their  particular  owners,  and  partly  from  their  own  insignificancy :  since  I  do 
not  apprehend  the  number  of  socage  tenures  soon  after  the  conquest  to  have 
been  very  considerable,  nor  their  value  by  any  means  large ;  till  by  successive 
♦charters  of  enfranchisement  granted  to  the  tenants,  which  are  particularly  r^^n  -i 
mentioned  by  Britton,  (q)  their  number  and  value  began  to  swell  so  far,  *-  J 
as  to  make  a  distinct,  ana  justly  envied,  part  of  our  English  system  of  tenures. 
However  this  may  be,  the  tokens  of  their  feudal  original  will  evidently  appear 
from  a  short  comparison  of  the  incidents  and  consequences  of  socage  tenure  with 
those  of  tenure  in  chivalry ;  remarking  their  agreement  or  difference  as  we  ffo  along. 

1.  In  the  first  place,  then,  both  were  held  of  superior  lords ;  one  of  the  king, 
either  immediately,  or  as  lord  paramount,  and  (in  the  latter  case)  of  a  subject 
or  mesne  lord  between  the  king  and  his  tenant  (5) 

2.  Both  were  subject  to  the  feudal  return,  render,  rent,  or  service  of  some  sort 
or  other,  which  arose  from  a  supposition  of  an  original  grant  from  the  lord  to  the 
tenant  In  the  military  tenure,  or  more  proper  feud,  this  was  from  its  nature 
uncertain ;  in  socage,  which  was  a  feud  of  the  improper  kind,  it  was  certain, 
fixed,  and  determinate  (though  perhaps  n^othing  more  than  bare  fealty),  and  so 
continues  to  this  day. 

3.  Both  were,  from  their  constitution,  universally  subject  (over  and  above  all 
other  renders)  to  the  oath  of  fealty,  or  mutual  bond  of  obligation  between  the 
lord  and  tenant  (r)  Which  oath  of  fealty  usually  draws  after  it  suit  to  the  lord's 
court  And  this  oath  every  lord,  of  whom  tenements  are  holden  at  this  day, 
may  and  ought  to  call  upon  his  tenants  to  take  in  his  court  baron ;  if  it  be  only 
for  the  reason  given  by  Littleton,  {s)  that  if  it  be  neglected,  it  will  by  long  con- 
tinuance of  time  grow  out  of  memory  (as  doubtless  it  frequently  hath  done) 
whether  the  land  be  holden  of  the  lord  or  not ;  and  so  he  may  lose  his  seignory, 
and  the  profit  which  may  accrue  to  him  by  escheats  and  other  contingencies,  (t) 

4.  The  tenure  in  socage  was  subject,  of  common  right,  to  aids  for  knighting 
the  son  and  marrying  the  eldest  *daughter:  {u)  which  were  fixed  by  the  pg„  -. 
statute  of  Westm.  1,  c.  36,  at  208.  for  every  20?.  per  annum  so  held;  as  I-  J 
in  knight-service.  These  aids,  as  in  tenure  by  chivalry,  were  originally  mere 
benevolences,  though  afterwards  claimed  as  a  matter  of  right ;  but  were  all 
abolished  by  the  statute  12  Car.  II. 

5.  Belief  is  due  upon  socage  tenure,  as  well  as  upon  tenure  in  chivalry :  but 
the  manner  of  taking  it  is  very  different  The  relief  on  a  knight's  fee  was  bL 
or  one-quarter  of  the  supposed  value  of  the  land ;  but  a  socage  relief  is  one 
year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be  the  same  either  great 
or  small :  {to)  and  therefore  Bracton  (x)  will  not  allow  this  to  be  properly  a 
relief,  but  qumdam  prcBstatio  loco  relevii  in  recognitionem  domini.  So  too 
the  statute  28  Edw.  I,  c.  1,  declares,  that  a  free  sokeman  shall  give  no  relief,  but 
shall  double  his  rent  after  the  death  of  his  ancestor,  according  to  that  which  he 
hath  used  to  pay  his  lord,  and  shall  not  be  grieved  about  measure.  Reliefs  in 
knight-service  were  only  payable,  if  the  heir  at  the  death  of  his  ancestor  was  of 
full  age :  but  in  socage  they  were  due  even  though  the  heir  was  under  age, 
because  the  lord  has  no  wardship  over  him.  {y)  The  statute  of  Charles  II  re- 
serves the  reliefs  incident  to  socage  tenures:  and,  therefore,  wherever  lands  in 
fee-simple  are  holden  by  a  rent,  relief  is  still  due  of  common  right  upon  the 
death,  of  a  tenant  (z)  (6) 

fqj  C.  ee.  (rj  Liu.  9  117.  181.  fa)  «  130. 

ftj  Eo  maxUne  pnutandum  eat,  ne  dubhtm  reddaiur  hu  domini  et  vehutate  temporis  obwsuretur,    { Corvin. 
iu»/eod.l.i,t.1.) 
(u)  Co.  Litt.  91.  (m)  LItt.  k  126.  (x)  L.  2,  o.  37,  «  d.  (y)  Litt.  «  127.  (z)  8  Lev.  146. 

(5)  Justice  Coleridge  says,  there  is  some  mistake  in  introducing  the  word  "  one  "  into  this 
seutence,  because  botn  might  be  held  of  the  king  in  chief,  and  both  of  him  as  lord  paramount. 

(6)  [Where  the  tenure  \»  by  fealty  only,  of  course  there  can  of  common  right,  be  no  relief, 
being  a  year's  rent,  it  cannot  bo  calculated  ii  no  rent  be  parable.    Co.  Litt.  93.  a.    But  by 
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6.  Primer  seisin  Tras  incident  to  the  king's  socage  tenants  in  captte,  as  well 
as  to  those  by  knight-service,  (a)  But  tenancy  in  capite  as  well  as  primer 
seisins  are,  among  the  other  feudal  burthens,  entirely  abolished  by  the  statute. 

7.  Wardship  is  also  incident  to  tenure  in  socage;  but  of  a  nature  very  dif- 
ferent from  that  incident  to  knight-service.  For  if  the  inheritance  descend  to  an 
infant  under  fourteen,  the  wardship  of  him  does  not,  nor  ever  did,  belong  to  the 
r*88l  ^^^^  ^^  the  fee;  because  in  this  tenure,  no  military  or  *other  personal 
L  J  service  being  required,  there  was  no  occasion  for  the  lord  to  take  the 
profits,  in  order  to  provide  a  proper  substitute  for  his  infant  tenant ;  but  his 
nearest  relation  (to  whom  the  inheritance  cannot  descend)  shall  be  his  guardian 
in  socage,  and  have  the  custody  of  his  land  and  bodv  till  he  arrives  at  the  age 
of  fourteen.  The  guardian  must  be  such  a  one,  to  whom  the  inheritance  by  no 
possibility  can  descend ;  as  was  fully  explained,  together  with  the  reasons  for 
it,  in  the  former  book  of  these  commentaries,  {b)  At  fourteen  this  wardship  in 
socage  ceases ;  and  the  heir  may  oust  the  guardian  and  call  him  to  account  for 
the  rents  and  profits :  {c)  for  at  this  a^e  the  law  supposes  him  capable  of  choos- 
ing a  guardian  for  himself.  It  was  in  this  particular,  of  wardship,  as  also  in 
that  of  marriage,  and  in  the  certainty  of  the  render  or  service,  that  the  socage 
tenures  had  so  much  the  advantage  of  the  military  ones.  But  as  the  wardship 
ceased  at  fourteen,  there  was  this  disadvantage  attending  it ;  that  young  heirs, 
being  left  at  so  tender  an  age  to  choose  their  own  guardians  till  twenty-one, 
might  make  an  improvident  choice.  Therefore,  when  almost  all  the  lands  in 
the  kingdom  were  turned  into  socage  tenures,  the  same  statute,  12  Car.  II,  c  24, 
enacted,  that  it  should  be  in  the  power  of  any  father  by  will  to  appoint  a  guardian, 
till  his  child  should  attain  the  age  of  twenty-one.  And,  if  no  such  appointment 
be  made,  the  court  of  chancery  will  frequently  interpose,  and  name  a  guardian, 
to  prevent  an  infant  heir  from  iraproviclently  exposing  himself  to  ruin. 

8.  Marriage,  or  the  valor  maritagiiy  was  not  in  socage  tenure  any  perquisite 
or  advantage  to  the  guardian,  but  rather  the  reverse.  For,  if  the  guardian 
married  his  ward  under  the  age  of  foui'teen,  he  was  bound  to  account  to  the  ward 
for  the  value  of  the  marriage,  even  though  he  took  nothing  for  it,  unless  he 
married  him  to  advantage,  (a)  For,  the  law  in  favor  of  infants  is  always  jeal- 
ous of  guardians,  and  therefore,  in  this  case  it  made  them  account,  not  only  for 
what  they  did,  but  also  for  what  they  might,  receive  on  the  infant's  behalf; 
r*89 1  *^®®^  y  ®*^"^®  collusion  the  guar&ian  should  have  received  the  value,  and 
L  J  not  brought  it  to  account ;  but  the  statute  having  destroyed  all  values  of 
marriages,  this  doctrine  of  course  hath  ceased  with  them.  At  fourteen  years  of 
age  the  ward  might  have  disposed  of  himself  in  marriage,  without  any  consent 
of  his  guardian,  till  the  late  act  for  preventing  clandestine  marriages.  These 
doctrines  of  wardship  and  marriage  in  socage  tenure  were  so  diametrically  oppo- 
site to  those  in  knight-service,  and  so  entirely  agree  with  those  parts  of  King 
Edward's  laws,  that  were  restored  by  Henry  the  First's  charter,  as  might  alone 
convince  us  that  socage  was  of  a  higher  original  than  the  Norman  conquest 

9.  Fines  for  alienation  were,  I  apprehend,  due  for  lands  holden  of  the  king 
in  capite  by  socage  tenure  as  well  as  in  case  of  tenure  by  knight-service :  for 
the  statutes  that  relate  to  this  point,  and  Sir  Edward  Coke's  comment  on 
them,  (e)  speak  generally  of  all  tenants  in  capite,  without  making  any  distinc- 
tion :  but  now  all  fines  for  alienation  are  demolished  by  the  statute  of  Charles 
the  Secoud. 

10.  Escheats  are  equally  incident  to  tenure  in  socage,  as  they  were  to  tenure 
by  knight-service;  except  only  in  gavelkind  lands,  which  are  (as  is  before  men- 
fa)  Co.  Litt.  77.  (6)  Book  I,  page  461.  (c)  Lttt  f .  18S.    Co.  lifct  89. 

(<l)  Litt  ■.  128.  («)  1  Insc.  48.    8  Inst.  65,  66,  67. 

cnstom  or  express  reservation  there  may  be  a  relief  wholly  unconnected  with  the  yearly  rent, 
' '  '  ,.       ,      .»^       -. — -t X     jjj  Hargrave  and  Be t- 

ont  several  differences 
onstom  or  express  reser- 
vation.] 
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tioned)  subject  to  no  escheats  for  felony,  though  they  are  to  escheats  for  want  of 
l>eirs.  (/) 

Thus  much  for  the  two  grand  species  of  tenure,  under  which  almost  all  the 
free  lands  of  the  kingdom  were  holden  till  the  restoration  in  1660,  when  the  for- 
mer was  abolished  and  sunk  into  the  latter;  so  that  land%  of  both  sorts  are  now 
holden  by  one  universal  tenure  of  free  and  common  socage. 

The  other  grand  division  of  tenure,  mentioned  bj  Bracton,  as  cited  in  the 
preceding  chapter,  is  that  of  villenagey  as  contradistinguished  from  liberum 
te7iementum,  or  frank  tenure.  And  this  (we  may  remember)  he  subdivided  into 
two  classes,  pure  and  privileged  villenage :  from  whence  have  arisen  two  other 
sjwcies  of  our  modern  tenures. 

*IIL  Prom  the  tenure  of  pure  villenage  have  sprung  our  present  copt/-  r^ng^  -i 
hold  tenures,  or  tenure  by  copy  of  court  roll  at  the  will  of  the  lord :  in  L  J 
order  to  obtain  a  clear  idea  of  which,  it  will  be  previously  necessary  to  take  a  short 
view  of  the  original  and  nature  of  manors. 

Manors  are  in  substance  as  ancient  as  the  Saxon  constitution,  though  perhaps 
differing  a  little,  in  some  immaterial  circumstances,  from  those  that  exist  at  this 
day;  (g)  just  as  we  observed  of  feuds,  that  thev  were  partly  known  to  our 
ancestors,  even  before  the  Norman  conquest.  A  manor,  7nanerium,  a  man- 
endo,  (7)  because  the  usual  residence  of  the  owner  seems  to  have  been  a  district 
of  ground,  held  by  lords  or  great  personages ;  who  kept  in  their  own  hands  so 
much  land  as  was  necessary  for  the  use  of  their  families,  which  were  called 
terrcB  dominicales  or  demesne  lands ;  being  occupied  by  the  lord,  or  dominus 
muneriiy  and  his  servants.  The  other,  or  tenemental^  lands  they  distributed 
among  their  tenants;  which  from  the  different  modes  of  tenure  were  dis- 
tinguished by  two  different  names.  First,  book-land,  or  charter-land,  which 
was  held  by  deed  under  certain  rents  and  fi'ee  services,  and  in  effect  differed 
nothing  from  the  free-socage  lands ;  (?i)  and  from  hence  have  arisen  most  of  the 
freehold  tenants  who  hold  of  particular  manors,  and  owe  suit  and  service  to  the 
same.  The  other  species  was  called  folk-land,  which  was  held  by  no  assurance 
in  writing,  but  distributed  among  the  common  folk  or  people  at  the  pleasure  of 
the  lord,  and  resumed  at  his  discretion ;  being  indeed  land  held  in  villenage, 
which  we  shall  presently  describe  more  at  large.  (8)  The  residue  of  the  manor, 
being  uncultivated,  was  termed  the  lord's  waste,  and  served  for  public  roads, 
and  for  common  or  pasture  to  the  lord  and  his  tenants.  Manors  were  formerly 
called  baronies,  as  they  are  still  lordships :  and  each  lord  or  baron  was  empow- 
ered to  hold  a  domestic  court,  called  the  court-baron,  for  redressing  misde- 
meanors and  nuisances  within  the  manor;  and  for  settling  disputes  of  property 
among  the  tenants.  This  court  is  an  inseparable  ingredient  of  every  manor; 
and  if  the  number  *of  suitors  should  so  fail  as  not  to  leave  sufficient  r^^^  -. 
to  make  a  jury  cgr  homage,  that  is,  two  tenants  at  least,  the  manor  itself  L  ^^  J 
is  lost.  (9) 

f/J  Wright,  aiO.  Cff)  Co.  Cop.  B.  3  ft  10.  ChJ  Co.  Cop.  s.  8. 

(7)  [Althongh  a  mansion  house  is  not  now  a  necessary  part  of  a  manor,  yet  snoh  an 
appendage  appears  formerly  to  have  been  always  included  in  the  notion  of  a  manor,  as  the  place 
at  which  the  tenants  were  to  render  and  perform  their  services  and  duties.  See  5  Man.  and  R. 
154,  n.] 

(6)  [The  lands  here  designated  folk  lands  are  no  other  than  the  modem  copyholds,  and  seem 
rather  to  form  part  of  the  demesne  lands  of  the  lord  of  the  manor.} 

(9)  [In  the  case  of  Glover  v.  Lane,  3  T.  R.  447,  Lord  Kenyon  Raid  that  to  constitute  a  manor  it 
was  necessary,  not  only  that  there  should  be  two  freeholders  within  the  manor,  but  two  freeholders 
holding  of  the  manor  subject  to  escheats. 

The  reason  assigned  for  this  number  is,  that  freemen  could  only  be  tried  by  their  pee^,  and  if 
there  be  one  tenant  only,  he  has  no  peer  or  jud^o.  But  this  reason  would  evince  the  necessity 
of  there  being  more  than  two,  for  if  one  were  plaintiff  and  the  other  defendant,  no  court  at  all 
could  be  holden  to  try  the  cause.  In  Brooke's  Abr.  tit.  cause  a  remover  plea  pi.  35,  it  is  said 
that  the  parol  was  removed  from  the  court  baron  because  there  were  onlv  four  suitors,  and  he 
makes  a  quere  of  the  smallest  competent  number.  The  reference  is  to  the  Register,  f.  11,  where 
such  a  precedent  is  given  in  a  mart  d.  anneestar.l 
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In  the  early  times  of  our  legal  constitution,  the  king's  greater  barons,  who 
had  a  large  extent. of  territory  held  under  the  crown,  granted  out  frequently 
smaller  manors  to  inferior  persons  to  be  holden  of  themselves :  which  do  there- 
fore now  continue  to  be  held  under  a  superior  lord,  who  is  called  in  such  cases 
the  lord  paramount  over  all  these  manors ;  and  his  seignory  is  frequently  termed 
an  honour,  not  a  manor,  especially  if  it  hath  belonged  to  an  ancient  feudal 
baron,  or  hath  been  at  any  time  m  the  hands  of  the  crown.  In  imitation 
whereof  these  inferior  lords  began  to  carve  out  and  grant  to  others  still  more 
minute  estates,  to  be  held  as  of  themselves,  and  were  so  proceeding  downwards 
VI  i7ifinitum :  till  the  superior  lords  observed,  that  by  this  method  of  subinfeuda- 
tion thev  lost  all  their  feudal  profits  of  wardships,  marriages,  and  escheats, 
which  fell  into  the  hands  of  these  mesne  or  middle  lords,  who  were  the  immediate 
superiors  of  the  terre-tenant,  or  him  who  occupied  the  land ;  and  also  that  the 
mesne  lords  themselves  were  so  impoverished  thereby,  that  they  were  disabled 
from  performing  their  services  to  their  own  superiors.  This  occasioned,  first, 
that  provision  in  the  thirty-second  chapter  of  magna  carta,  9  Hen.  Ill,  (which 
is  not  to  be  found  in  the  first  charter  granted  bv  that  prince,  nor  in  the  great 
charter  of  King  John,)  (i)  that  no  man  should  eitlier  give  or  sell  his  land,  with- 
out resendng  sufficient  to  answer  the  demand  of  his  lord ;  and  afterwaixls  the 
statute  of  Westm.  3,  or  quia  emptores,  18  Edw.  L  c.  I,  which  directs,  that,  upon 
all  sales  or  feoffments  of  land,  the  feoffee  shall  hold  the  same,  not  of  his  imme- 
diate feoffor,  but  of  the  chief  lord  of  the  fee,  of  whom  such  feoffor  himself  held 
it.  But  these  provisions,  not  extending  to  the  king's  own  tenants  in  capite,  the 
like  law  concerning  them  is  declared  by  the  statutes  of  prerogativa  regis,  17 
Edw.  II,  c.  6,  and  of  34  Edw.  Ill,  c.  15,  bv  which  last  all  subinfeudations,  pre- 
r*92 1  ^^^^^  ^  ^^^  reign  of  King  *Edwara  I,  were  confirmed :  but  all  subsequent 
*-  J  to  that  period  were  left  open  to  the  king's  prerogative.  And  from  hence 
it  is  clear,  that  all  manors  existing  at  this  day  must  have  existed  as  early  as  King 
Edward  the  First :  for  it  is  essential  to  a  manor,  that  there  be  tenant-s  who  hold 
of  the  lord ;  and  by  the  operation  of  these  statutes,  no  tenant  in  capite  since  the 
accession  of  that  prince,  and  no  tenant  of  a  common  lord  since  the  statute  of  quia 
emptores,  could  create  any  new  tenants  to  hold  of  himself.  (10) 

Now  with  regard  to  the  folk-land,  or  estates  held  in  villenage,  this  was  a 
species  of  tenure  neither  strictly  feudal,  Norman,  or  Saxon;  but  mixed  and 
compounded  of  them  all :  (k)  and  which  also,  on  account  of  the  heriots  that 
usually  attend  it,  may  seem  to  have  somewhat  Danish  in  its  composition. 
Under  the  Saxon  government  there  were,  as  Sir  William  Temple  speaks,  (l)  a 
sort  of  people  in  a  condition  of  downright  servitude,  used  and  employed  in  the 
most 'servile  works,  and  belonging,  both  they,  their  children  and  effects,  to  the 
lord  of  the  soil,  like  the  rest  of  the  cattle  or  stock  upon  it  These  seem  to  have 
been  those  who  held  what  was  called  the  folk-land,  from  Ti;^ich  they  were 
removable  at  the  lord's  pleasure.  On  the  arrival  of  the  Normans  here,  it  seems 
not  improbable,  that  they  who  were  strangers  to  any  other  than  a  feudal  state 
mi^ht  give  some  sparks  of  enfranchisement  to  such  wretched  persons  as  fell  to 
their  share,  by  admitting  them,  as  well  as  others,  to  the  oath  of  fealty ;  which 
conferred  a  right  of  protection,  and  raised  the  tenant  to  a  kind  of  estate  superior 
to  downright  slavery,  but  inferior  to  every  other  condition,  {m)  This  they  called 
villenage,  and  the  tenants  villeins,  either  from  the  word  vilis,  or  else,  as  Sir 
Edward  Coke  tells  us,  (w)  a  villn;  because  they  lived  chiefly  in  villages,  and 
were  employed  in  rustic  works  of  the  most  sordid  kind :  resembling  the  Spai'tan 
helotes,  to  whom  alone  the  culture  of  the  lands  was  consigned ;  their  rugged 
masters,  like  our  northern  ancestors,  esteeming  war  the  only  honourable  employ- 
ment of  mankind. 

(i)  8oe  the  Oxford  editions  of  the  charters.  (k)  Wright,  215. 

(I)  Iiitrod.  Mist.  Engl.  69.  (m)  Wright  217.  (n)  1  Inst.  116. 

(10)  [Seo;  however,  5  Man.  and  R^.  156,  n,  and  a  case  arising  out  of  certain  patents  granted 
by  Charles  II,  of  lands  in  Ireland,  giving  rights  to  create  manors  notwithstanding  Quia  Emptoret 
Delacherois  v.  Delacherois,  II  H.  L.  62.] 
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♦These  villeios,  belou^ng  principally  to  lords  of  manors^  were  either  r*QQ-i 
villeins  regardanty  that  is,  annexed  to  the  manor  or  land :  or  else  they  L  -» 
were  ingrosSy  or  at  large,  that  is,  annexed  to  the  person  of  the  lord  and  trans- 
ferable by  deed  from  one  owner  to  another,  (o)  They  conld  not  leave  their  lord 
without  nis  permission ;  but  if  they  raa  away,  or  were  purloined  from  him, 
might  be  claimed  and  recovered  by  action,  like  beasts  or  other  chattels.  They 
held  indeed  small  portions  of  land  by  way  of  sustaining  themselves  and  families ; 
but  it  was  at  the  mere  will  of  the  lord,  who  might  dispossess  them  whenever  he 
pleased ;  and  it  was  upon  villein  services,  that  is,  to  carry  out  dung,  to  hedge 
and  ditch  the  lord's  demesnes,  and  any  other  the  meanest  offices :  Ip)  and  their 
services  were  not  only  base,  but  uncertain  both  as  to  their  time  ana  Quantity.  {q\ 
A  villein,  in  short,  was  in  much  the  same  state  with  us,  as  Lord  Molesworth  (r) 
describes  to  be  that  of  the  boors  in  Denmark,  and  which  Stiernhook  («)  attributes 
also  to  the  trcLols  or  slaves  in  Sweden ;  which  confirms  the  probability  of  their 
being  in  some  degree  monuments  of  the  Danish  tyranny.  A  villein  could 
acquire  no  property  either  in  lands  or  goods:  but,  if  ne  purchased  either,  the 
lord  might  enter  upon  them,  oust  the  villein,  and  seize  them  to  his  own  use, 
unless  he  contrived  to  dispose  of  them  again  before  the  lord  had  seized  them ; 
for  the  lord  had  then  lost  his  opportunity,  (t)  (11) 

In  many  places  also  a  fine  was  payable  to  the  lord,  if  the  villein  presumed  to 
marry  his  daughter  to  any  one  without  leave  from  the  lord,  {u)  and,  by  the  com- 
mon law,  the  lord  might  also  bring  an  action  against  the  husband  for  damages 
in  thus  purloining  his  property,  {to)  For  the  children  of  villeins  were  also  in  tne 
same  state  of  bondage  with  their  *parent8;  whence  they  were  called  in  r^Qj^-i 
Latin,  nativi,  which  gave  rise  to  the  female  appellation  of  a  villein,  who  ^  -* 
was  called  a  netfe.  (x)  In  ca^e  of  a  marriage  between  a  freeman  and  a  neife,  oi 
a  villein  and  a  freewoman,  the  issue  followed  the  condition  of  ihe  father,  being 
free  if  he  was  free,  and  villein  if  he  was  villein ;  contrary  to  the  maxim  of  the 
civil  law,  that^ar^tt*  sequiter  ventrejn.  But  no  bastard  could  be  born  a  villein, 
because  of  another  maxim  in  our  law,  he  is  nullius  filius  :  and  as  he  can  gam 
nothing  by  inheritance,  it  were  hard  that  he  should  lose  his  natural  freedom  by 
it  (y)  The  law  however  protected  the  persons  of  villeins,  as  the  king^s  subjects, 
against  atrocious  injuries  of  the  lord:  for  he  might  not  kill  or  maim  his  vil- 
lein: {z)  though  he  might  beat  him  with  impunity;  since  the  villein  had  no 
action  or  rem^y  at  law  against  his  lord,  but  in  case  of  the  murder  of  his  ances- 
tor, or  the  maim  of  his  own  person.  (12)  Keifes  indeed  had  also  an  appeal  of 
rape  in  case  the  lord  violated  them  by  force,  (a) 

Villeins  might  be  enfranchised  by  manumission,  which  is  either  express  or 
implied :  express,  as  where  a  man  granted  to  the  villein  a  deed  of  manumis- 
sion :  {h)  implied,  as  where  a  man  bound  himself  in  a  bond  to  his  villein  for  a 
sum  of  money,  granted  him  an  annuity  by  deed,  or  gave  him  an  estate  in  fee, 
for  life  or  years;  {c)  for  this  was  dealing  with  his  villein  oni  the  footing  of  a  free- 
man ;  it  was  in  some  of  the  instances  giving  him  an  action  against  his  lord  and 
in  others  vesting  in  him  an  ownership  entirely  inconsistent  with  his  former  state 
of  bondage.  So  also  if  the  lord  brought  an  action  against  his  villein,  this 
enfranchised  him;  {d)  for  as  the  lord  might  have  a  short  remedy  against  his 

(o)  LItt.  s.  181.  (p)  i Md.  i.  127.  .  ^ ,  ^  , 

(9)  IIU  qui  tenet  in  viUenagio/aciet  quiequid  HpnBceptumfuerU,  neo  tdre  debet  aero  quia/aeere  dtbet  in 
eraatino,  et  temper  tenebitur  ad  incerta.  CBroctoD,  I.  4,  ir  .  1.  c.  28.) 
(r)  C.  8.  («)  De  Jure  Sueonum,  I.  2,  c.  4.  «)  Lltt.  fi.  177.  («)  Co.  Litt.  14a 

(w,  Lltt  8.  202.  (*)  Ibid.  8.  187.  (y)  Ibid.  8.  1S7,  188.  (»)  Ibid.  a.  189,  1»4, 

(a)  Ibid.  8.  190.  (6)  Ibid,  8.  204.  (e)  8.  204,  6,  6.  (d)  Utt.  s.  208. 

(11)  [Villeins  were  not  protected  by  maana  eharta  /  nullus  liber  homo  capiatur  vel  imprigo- 
netur,  Ac,  was  cautiously  expressed  to  exclude  the  poor  villein ;  for,  as  Lord  Coke  tells  us,  the  lord 
might  beat  his  villein,  and  if  it  be  without  cause,  he  cannot  have  any  remedy. 

What  a  degraded  condition  for  a  being  endued  with  reason !] 

(12)  [In  case  of  mayhem,  ho  had  no  remedy  by  action  or  appeal,  for  the  damages  recovered 
In  either  case  might  immediately  have  been  seized  by  the  lord,  and  so  the  proceeding  would  have 
been  illusory.    But  the  lord  was  subject  to  an  indictment  at  the  king's  suit    Litt.  s.  194. 
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TiUein,  by  seizing  his  ^oods  (which  was  more  than  equivalent  to  any  damages 
he  could  recover,)  the  law,  which  is  always  ready  to  catch  at  any  thing  in  favour 
of  liberty,  presumed  that  by  bringing  this  action  he  meant  to  set  his  villein  on 
r*95 1  *^®  ^°^®  footing  with  himself,  and  therefore  held  it  an  implied  *manu- 
L  -I  mission.  But,  in  case  the  lord  indicted  him  for  felony,  it  was  otherwise; 
for  the  lord  could  not  inflict  a  capital  punishment  on  his  villein,  without  calling 
in  the  assistance  of  the  law. 

Villeins,  by  these  and  many  other  means,  in  process  of  time  gained  consider- 
able grounds  on  their  lord ;  and  in  particular  strengthened  the  tenure  of  their 
estates  to  that  degree,  that  they  came  to  have  in  them  an  interest  in  many  places 
full  as  good,  in  others  better  than  their  lords.  (13)  For  the  good-nature  and 
benevolence  of  many  lords  of  manors  having,  time  out  of  mind,  permitted  their 
villeins  and  their  children  to  enjoy  their  possessions  without  interruption,  in  a 
regular  course  of  descent,  the  common  law,  of  which  custom  is  the  life,  now  gave . 
them  title  to  prescribe  against  their  lords ;  and,  on  performance  of  the  siime 
services,  to  hold  their  lands,  in  spite  of  anv  determination  of  the  lord's  will.  For 
though  in  general  they  are  still  said  to  hold  their  estates  at  the  will  of  the  lord, 
yet  it  is  such  a  will  as  is  agreeable  to  the  custom  of  the  manor;  which  customs 
are  preserved  and  evidenced  by  the  rolls  of  the  several  courts  baron  in  which 
they  ai'e  entered,  or  kept  on  foot  by  the  constant  immemorial  usage  of  the  several 
manors  in  which  the  lands  lie.  And,  as  such  tenants  had  nothing  to  shew  for 
their  estates  but  these  customs,  and  admissions  in  pursuance  of  them,  entered 
on  those  rolls,  or  the  copies  of  such  entries  witnessed  by  the  steward,  they  now 
began  to  be  called  tenants  by  copy  of  court-roily  and  their  tenure  itself  a  copy- 
hold,  {e)  (14) 

Thus  copyhold  tenures,  as  Sir  Edward  Coke  observes,//)  although  very  meanlj 
descended,  yet  come  of  an  ancient  house ;  for,  from  what  has  been  premised  it 
appears,  that  copyholders  are  in  truth  no  other  but  villeins,  who  by  a  long 
series  of  immemoral  encroachments  on  the  lord,  have  at  last  established  a  cus- 
tomary right  to  those  estates,  which  before  were  held  absolutely  at  the  lord's 
r*96 1  ^  Which  *aflEbrds  a  very  substantial  reason  for  the  ^reat  variety  of 
L  J  customs  that  prevail  in  dinerent  manors  with  regard  both  to  the  descent 
of  the  estates,  and  the  privileges  belonging  to  the  tenants.  And  these  encroach- 
ments grew  to  be  so  universal,  that  when  tenure  in  villenage  was  virtually 
abolished  (though  copyholds  were  reserved)  by  the  statute  of  Charles  II,  there 
was  hardly  a  pure  villein  left  in  the  nation.  For  Sir  Thomas  Smith  {g)  testifies, 
that  in  all  his4:ime  (and  he  was  secretary  to  Edward  VI)  he  never  knew  any 
villein  in  gross  throughout  the  realm ;  and  the  few  villeins  regardant  that  were 
then  remaining,  were  such  only  as  had  belonged  to  bishops,  monasteries,  or  other 
ecclesiastical  coi'porations,  in  the  preceding  times  of  popery.  For  he  tells  us, 
that  "  holy  fathers,  monks,  and  frairs,  had  in  their  confessions,  and  especially  in 
their  extreme  and  deadly  sickness,  convinced  the  laity  how  dangerous  a  practice 
it  was,  for  one  Christian  man  to  hold  another  in  bondage:  so  that  temporal 
men,  by  little  and  little,  by  reason  of  that  terror  in  their  consciences,  were  glad 
to  manumit  all  their  villeins.  But  the  said  holy  fathers,  with  the  abbots  and 
priors,  did  not  in  like  sort  by  theirs :  for  they  also  had  a  scruple  in  conscience 
to  impoverish  and  despoil  the  church  so  much,  as  to  manumit  such  as  were  bond 
to  their  churches,  or  to  the  manors  which  the  church  had  gotten ;  and  so  kept 
their  villeins  still."  By  these  several  means  the  generality  of  villeins  in  the 
kingdom  have  long  ago  sprouted  up  into  copyholders;  their  persons  being 
enfranchised  by  manumission  or  long  acquiescence ;  but  their  estates,  in  strict- 
ness, remaining  subject  to  the  same  servile  conditions  and  forfeitures  as  before ; 

(«)  F.  N.  B.  12.  (/)  Cop.  t.  82.  ig)  Commonwealth,  b.  8,  c.  10. 

(13)  As  to  the  final  disappearance  of  villenage  in  England,  see  Coolej,  Constitational  lim- 
itations, 295-299. 

(14)  [See  this  subjeot  very  ingeniously  handled  in  Hallam's  Middle  Ages,  o.  viii,  part  3.1 
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though,  in  general,  the  vellein  services  are  usually  commuted  for  a  small  pecu- 
niary quit-rent  (h) 

*As  a  further  conseauence  of  what  has  been  premised,  we  may  collect  ^g*  -i 
these  two  main  principles,  which  are  held  (i)  to  be  the  supporters  of  the  L  ^ 
copyhold  tenure,  and  without  which  it  cannot  exist :  1.  That  the  land  be  parcel 
of,  and  situate  within  that  manor,  under  which  it  is  held.  2.  That  they  have 
been  demised,  or  demisable,  by  copy  of  court-roll  immemorially.  For  immemo- 
rial custom  is  the  life  of  all  tenures  by  copy;  so  that  no  new  copyhold  can, 
strictly  speaking,  be  granted  at  this  day.  (16) 

In  some  manors,  where  the  custom  hath  been^  to  permit  the  heir  to  succeed 
the  ancestor  in  his  tenure,  the  estates  are  styled  copyholds  of  inheritance;  (16) 
in  others,  where  the  lords  have  been  more  vigilant  to  maintain  their  rights,  they 
remain  copyholds  for  life  only :  for  the  custom  of  the  manor  has  in  both  cases 
so  far  superseded  the  will  of  the  lord,  that,  provided  the  services  be  performed 
or  stipulated  for  by  fealty,  he  cannot,  in  the  first  instance,  refuse  to  admit  the 
heir  of  his  tenant  upon  his  death,  nor,  in  the  second,  can  he  remove  his  present 
tenant  so  long  as  he  lives,  though  he  holds  nominally  by  the  precarious  tenure 
of  his  lord's  will.  (17) 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it  hath  in  common  with 
free  tenures,  are  fealty,  services  (as  well  in  rents  as  otherwise),  reliefs,  and 
escheats.  The  two  latter  belong  only  to  copyholds  of  inheritance ;  the  former 
to  those  for  life  also.  But  besides  these,  copyholds  have  also  heriots,  wardship, 
and  fines.  Heriots,  which  I  think  are  agreed  to  be  a  Danish  custom,  and  of 
which  we  shall  say  more  hereafter,  ( /  )  are  a  render  of  the  best  beast  or  other 
good  (as  the  custom  may  be)  to  the  lord  on  the  death  of  the  tenant.  This  is 
plainly  a  relic  of  vellein  tenure ;  there  being  originally  less  hardship  in  it,  when 
all  the  goods  and  chattels  belonged  to  the  lord,  and  he  might  have  seised  them 
even  in  the  villein's  lifetime.  These  are  incident  to  both  species  of  copyhold ; 
but  wardship  and  fines  to  those  of  inheritance  only.    Wardship,  in  copyhold 

Ch)  In  some  mannra  the  copyholders  were  bonnd  to  perform  the  most  servile  offlces,  as  to  hedge  and 
ditch  the  lord's  grounds,  to  lop  his  trees,  and  reap  his  com,  and  the  like  ;  the  lord  nsually  flndini^  them 
meat  and  drink,  and  sometime  (as  is  still  the  use  m  the  highlands  of  Scotland)  a  minstrel  or  pl)>er  for  their 
diversion.  {Hot.  Maner.  de  Edgware  Comm,  Mid.)  As  in  the  kinetlom  of  Wliidah,  on  the  slave  f^oast  of 
Africa,  the  people  are  bound  to  cut  and  carry  in  the  king's  corn  fW>ro  off  his  demesne  lands,  aoU  are  at- 
tended by  music  during  all  the  time  ot  their  labor.    (Mod.  un.  Hist,  xvi,  420.) 

(ij  Co.  Ult.  M.  (j)  See  ch.  28. 

(15)  [1  Watk.  Cop.  33;  2  T.  R.  415;  3  B.  and  P.  346;  Doe  d.  Lowes  v,  Davidson,  2  M.  and  8. 
175  ;  2  B.  and  AJd.  189 ;  Boulcott  t;.  Winmi]l.  2  Camp.  261 ;  Paine  v.  Hyder,  24  Beav.  154.  As 
to  where  there  is  a  special  custom,  see  the  pro^vision  made  hj  4  and  5  Vic.  c.  35,  s.  91.] 

(16)  [It  is  to  be  noticed  that  the  heir  or  copyhold  lands  is  to  be  ascertained  by  the  cnstom  of 
the  manor,  and  often  according  to  rnies  very  dilTerent  from  those  which  regulate  the  descent  of 
freehold  lands.  There  often  exists  considerable  difficulty  in  ascertaining  the  customary  heir. 
Bee  Lock  r.  Colman,  1  M.  and  Cr.  423  ;  2  id.  42  and  635 ;  Trask  r.  Wood,  4  M.  and  Cr.  324  ;  Mug- 
gleton  V.  Bamett,  2  H.  and  N.  252 ;  Bickley  v.  Bickley,  Law  R.  4  £q.  216.  A  similar  difference 
between  the  customary  and  common  law  exists  as  to  the  rights  of  a  widow  in  her  deceased  hus- 
band's lands.    See  Smith  i;.  Adams,  5  D.  G.  M.  and  G.  712.] 

(17)  [As  soon  as  the  death  of  a  copyhold  tenant  is  known  to  the  homage,  it  should  be  pre- 
sentea  at  the  next  general  court,  and  three  several  proclamations  should  be  made  at  three 
successive  general  courts  for  the  heir  or  other  person  claiming  title  to  the  land  whereof  such 
copyholder  died  seised,  to  come  in  and  be  admitted.  Pn)clamation  is  said  to  be  unnecessary 
where  the  heir  appears  in  court,  either  personally  or  by  attorney ;  but,  until  such  presentment 
and  proclamations,  the  heir,  though  of  full  age,  is  not  bound  to  come  into  court  to  be  admitted. 
If,  after  the  third  proclamation,  no  such  person  claims  to  be  admitted,  a  precept  may  be  issued 
by  the  lord,  or  steward,  to  the  bailiff  of  the  manor,  to  seize  the  lands  into  the  lords  hands  for 
want  of  a  tenant.  Watkins  on  Copyholds,  239 ;  H.  Chitty's  Descent's  165 ;  1  Keb.  287 ; 
Kitch.  246;  1  Leon.  100;  3  id.  221;  4  id.  30;  1  Scriv.  341,  342.    But  the  seisure  must  be 

3uousque,  etc.,  and  not  as  an  absolute  forfeiture,  unless  there  be  a  custom  to  warrant  it.    3  T.  R. 
62. 

The  admittance  is  merely  as  between  the  lord  and  the  tenant,  Cowp.  741,  and  the  title  of  the 
heir  to  a  copyhold  is,  a.^  against  all  but  the  lord,  complete  without  admittance.  If  the  heir  is 
refused  admittance,  he  shall  be  terre-tenant,  even  though  the  lord  loses  his  fine.  Comyn,  245. 
For  the  lord  is  only  trustee  for  the  heir,  and  merely  the  instrument  of  the  custom  for  the  purpose 
of  admittance.    1  Watk.  Cop.  281;  Oo.  Car.  16;  Ck).  Cop.  s.  41.] 
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r*Q8 1  ^s*'*^s>  *partake8  both  of  that  in  chivalry  and  that  in  socage.  Like  thai 
^  J  in  chivalry,  the  lord  is  the  legal  guardian ;  (18)  who  usually  assigns  some 
relation  of  the  infant  tenant  to  act  in  his  stead  ;  and  he,  like  the  guardian  in 
socage,  is  accountable  to  his  ward  for  the  2)rofits.  Of  fines,  some  are  in  the 
nature  of  primer  seisins,  due  on  the  death  of  each  tenant,  others  are  mere  fines 
for  the  alienation  of  the  lands ;  in  some  manors  only  one  of  these  sorts  can  be 
demanded,  in  some  both,  and  in  others  neither.  They  are  sometimes  arbitrary 
and  at  the  will  of  the  lord,  sometimes  fixed  by  custom ;  but,  even  when  arbitrary, 
the  courts  of  law,  in  favor  of  the  liberty  of  copyholds,  have  tied  them  down  to 
be  reasonable  in  their  extent;  otherwise  they  might  amount  to  a  disherison  of 
the  estate.  No  fine  therefore  is  allowed  to  be  token  upon  descents  and  alien- 
ations (unless  in  particular  circumstances)  (19)  of  more  than  two  years'  improved 
value  of  the  estate,  {k)  (20)  From  this  instance  we  may  judge  ol  the  favourable 
disposition  that  the  law  of  England  (which  is  a  law  of  liberty)  hath  always 
shewn  to  this  species  of  tenante;  by  removing,  as  far  as  possible,  every  real 
badge  of  slavery  from  them,  however  some  nominal  ones  may  continue.  It  suf- 
fered custom  very  early  to  get  the  better  of  the  express  terms  upon  which  they 
held  their  lands ;  by  declaring,  that  the  will  of  the  lord  was  to  be  interpreted  by 
the  custom  of  the  manor :  and,  where  no  custom  has  been  suffered  to  grow  up 
to  the  prejudice  of  the  lord,  as  in  this  case  of  arbitrary  fines,  the  law  itself  inter- 
poses with  an  equitable  moderation,  and  will  not  suifer  the  lord  to  extend  his 
power  so  far  as  to  disinherit  the  tenant. 

Thus  much  for  the  ancient  tenure  of  pure  villenage,  and  the  modern  one  of 
copyhold  at  the  rvill  of  the  lord,  which  is  lineally  descended  from  it. 

iV.  There  is  yet  a  fourth  species  of  tenure,  described  by  Bracton  under  the 
name  sometimes  of  privileged  villenage,  and  sometimes  of  villein-socage.  This, 
he  tells  us,  (Z)  is  such  as  has  been  held  of  the  kings  of  England  from  the  conquest 
r*99 1  *down wards ;  that  the  tenants  herein,  "  villana  faciunt  servitia,  sed  certa 
L  ^  et  determinata ;"  that  they  cannot  aliene  or  transfer  their  tenements  by 
grant  or  feoflfment,  any  more  than  pure  villeins  can :  but  must  surrender  them 
to  the  lord  or  his  steward,  to  be  again  granted  out  and  held  in  villenage.  And 
from  these  circumstances  we  may  collect,  that  what  he  here  describes  is  no  other 
than  an  exalted  species  of  copyhold,  subsisting  at  this  day,  viz.:  the  tenure  in 
ancient  demesne;  to  which,  as  partaking  of  the  baseness  of  villenage  in  the 
nature  of  its  services,  and  the  freedom  of  socage  in  their  certainty,  he  has  there- 
fore given  a  name  compounded  out  of  both,  and  calls  it  villanuin  socagium. 

Ancient  demesne  consists  of  those  lands  or  manors,  which,  though  now  per- 
haps granted  out  to  private  subjects,  were^tually  in  the  hands  of  tne  crown  in 
the  time  of  Edward  the  Confessor,  or  William  the  Conqueror ;  and  so  appear  to 
have  been  by  the  great  survey  in  the  exchequer  called  domesday-book.  (m)    The 

(it)  S  Oh.  Rep.  184.  {I)  L.  4,  tr.  1,  o.  88.  (m)  F.  N.  B.  14,  16. 

(18)  [This  authority  of  the  lord  must  be  by  virtue  of  a  special  custom  in  a  manor ;  for,  by  the 
12  Car.  II,  c.  24,  s.  8  and  9,  a  father  may  appoint  a  guardian  by  his  will  as  to  the  copyholds  of  his 
child ;  and  though  this  custom  is  not  abolished  in  terms,  nor  can  be  said  to  be  taken  away  by  im- 
plication in  this  statute,  yet,  where  the  custom  does  not  exist  in  a  manor,  the  better  opinion  is 
that  the  statute  will  operate,  and  even  where  the  custom  prevails,  Mr.  Watkins  thinks,  the  father 
may  by  this  statute  appoint  a  guardian  of  the  person  of  his  child,  if  not  of  his  copyhold  property. 
See  2  Watk.  on  Copyh.  104,  105.] 

^19)  [These  are  where  the  lord  is  not  compellable  to  admit,  and  where  the  grant  on  his  part  is 
voluntaiy,  as  in  case  of  copyholds  for  lives  where  there  is  no  right  of  renewsJ,  or  even  where 
there  is  a  binding  custom  to  renew,  but  which  allows  the  copyholder  to  put  in  more  than  one  life 
at  a  time,  for  there  in  fact  two  admissions  take  place  at  once,  and  therefore  there  can  be  no  h^- 
ship  in  a  double  fine.    See  Scriven  on  Gopvholds,  374.] 

(20)  [It  is  now  established  as  a  universal  rule,  that  where  the  fine  upon  the  descent  or  alien- 
ation of  a  copyhold  is  arbitrary,  it  cannot  be  more  than  two  years'  improved  value.*  In  ascertain- 
ing the  yearly  value,  the  quitrrents  mu^^t  be  deducted,  but  not  the  land-tax.    Doug.  697. 

The  fine  may  be  recovered  by  the  lord  in  an  action  of  assumpsit.  But  he  ha.«  no  right  to  it 
until  the  admission  of  the  tenant.  2  T.  R.  484.  The  lord  assesses  the  fine  at  his  ponl ;  if  he 
assess  it  too  high,  he  is  not  entitled  to  recover  it.  See  as  to  fines,  Doug.  724,  n. :  7  Bing.  ^S7 :  2 
B.  and  Ad.  350;  5  Mees.  and  W.  606 ;  10  Ad.  and  El.  236;  3  Scott^  623.  J 
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tenants  of  these  lands,  under  the  crown,  were  not  all  of  the  same  order  or  degree. 
Some  of  them,  as  Britton  testifies,  {n)  continued  for  a  long  time  pure  and  abso- 
lute villeins,  dependent  on  the  will  of  the  lord ;  and  those  who  have  succeeded 
them  in  their  tenures  now  differ  from  common  copyholders  in  only  a  few 
points,  (o)  Others  were  in  a  great  measure  enfranchised  by  the  royal  favour ; 
being  only  bound  in  respect  of  their  lands  to  perform  some  of  the  better  sort  of 
villein  services,  but  those  determinate  and  certain ;  as,  to  plough  the  kin^*s  land 
for  so  many  daj[s,  to  supply  his  court  with  such  a  q^uantity  of  provisions,  or 
other  stated  services:  all  of  which  are  now  changed  into  pecuniary  rents:  and 
in  consideration  hereof  they  had  many  immunities  and  privileges  granted  to 
them ;  (p)  as  to  try  the  right  of  their  propertjr  in  a  peculiar  court  of  their  own, 
called  a  court  of  ancient  demesne,  by  a  peculiar  process,  denominated  a  writ  of 
right  close;  (q)  not  to  pay  toll  or  taxes ;  not  to  contribute  to  the  expenses  of 
knights  of  the  shire ;  not  to  be  put  on  juries ;  and  the  like,  (r) 

♦These  tenants  therefore,  though  their  tenure  be  absolutely  copyhold,  r<,  ^^^  -i 
yet  have  an  interest  equivalent  to  a  freehold :  for  notwithstanding  their   ^  ■* 

services  were  of  a  base  and  villenous  original,  (s)  yet  the  tenants  were  esteemed 
in  all  other  respects  to  be  highly  privileged  villeins ;  and  especially  for  that  their 
services  w^re  fixed  and  determinate,  and  that  they  could  not  be  compelled  Hike 
pure  villeins)  to  relinquish  these  tenements  at  the  lord's  will,  or  to  hold  tnem 
against  their  own :  "  et  idea"  says  Bracton,  " dictmtur  liberi"  Britton  also, 
from  such  their  freedom,  calls  tnem  absolutely  sokemans,  and  their  tenure  soke- 
manries  ;  which  he  describes  (t)  to  be  "  lands  and  tenements  which  are  not  held 
by  knight-service,  nor  by  grand  serjeanty,  nor  by  petit,  but  by  simple  services, 
being,  as  it  were,  lands  enfranchised  by  the  king  or  his  predecessors  from  their 
ancient  demesne."  And  the  same  name  is  also  given  them  in  Fleta.  (u)  Hence 
Fitzherbert  observes  {w)  that  no  lands  are  ancient  demesne,  but  lands  nolden  in 
socage ;  that  is,  not  in  free  and  common  socage,  but  in  this  amphibious  subor- 
dinate class  of  villein-socage.  And  it  is  possihle,  that  as  this  species  of  socage 
tenure  is  plainly  founded  upon  predial  services,  or  services  of  the  plough,  it  may 
have  given  cause  to  imagine  that  all  socage  tenures  arose  from  the  same  original ; 
for  want  of  distinguishing,  with  Bracton,  between  free  socage  or  socage  of  frank 
tenure,  and  villein-socage  or  socage  of  ancient  demesne. 

Lands  holden  by  this  tenure  are  therefore  a  species  of  copyhold,  and  as  such 
preserved  and  exempted  from  the  operation  of  the  statute  of  Charles  IL  Yet 
they  differ  from  common  copyholds,  principally  in  the  privileges  before  men- 
tioned :  as  also  they  differ  from  freeholders  by  one  special  mark  and  tincture 
of  villenage,  noted  by  Bracton,  and  remaining  to  this  day,  viz.:  that  they  cannot 
be  conveyed  from  man  to  man  by  the  general  common-law  conveyances  of 
feoffment,  and  the  rest ;  but  must  pass  by  surrender,  to  the  lord  or  his  steward, 
in  the  manner  of  common  copyholds :  *yet  w^ith  this  distinction,  {z)  that  r^i  ^^^  -i 
in  the  surrender  of  these  lands  in  ancient  demesne,  it  is  not  used  to  say   ^  J 

*^to  hold  at  the  will  of  the  lord^'  in  their  copies,  but  only,  "/o  Jiold  according  to 
the  custom  of  the  manor  J' 

Thus  have  we  taken  a  compendious  view  of  the  principal  and  fundamental 
points  of  the  doctrine  of  tenures,  both  ancient  and  modern,  in  which  we  cannot 
but  remark  the  mutual  connection  and  dependence  that  all  of  them  have  upon 
each  other.  And  upon  the  whole  it  appears,  that  whatever  changes  and  alteni- 
tions  these  tenures  have  in  process  of  time  undergone,  from  the  Saxon  sera  to 
12  Car.  II,  all  lay  tenures  are  now  in  effect  reduced  to  two  species ;  free  tenure 
in  common  socage,  and  base  tenure  by  copy  of  court-roll. 

I  mentioned  lay  tenures  only ;  because  there  is  still  behind  one  other  species 
of  tenure,  reserved  by  the  statute  of  Charles  II,  which  is  of  a  spiritual  nature, 
and  called  the  tenure  in  frankalmoign. 

V  Tenure  in  frankalmoign  in  libera  eleemosyna,  or  free  alms,  is  that  whereby 
a  religious  corporation,  aggregate  or  sole,  holdeth  lands  of  the  donor  to  them 

(n)  C.  OB.  (0)  F.  N.  B.  228.  (p)  i  Inat.  289.  (q)  P.  N.  B.  11.  (r)  Ibtd.  U. 

(9 J  Gilb  blst.  ofexcb.  16  and 80.       ft)  C.  06.       {u)  L.l,c.S.    (w)  N.  B.  18.    r«;KltchQii  on  courts,  IM. 
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and  their  successors  forever,  (y)  The  service  which  they  were  bound  to  render 
for  these  lands  was  not  certainly  defined;  but  only  in  general  to  pray  for  the 
soul  of  the  donor  and  his  heirs,  dead  or  alive ;  and  therefore,  they  did  no  fealty, 
(which  is  incident  to  all  other  services  but  this,)  (z)  because  this  divine  service 
was  of  a  higher  and  more  exalted  nature,  (a)  This  is  the  tenure,  by  which  almost 
all  the  ancient  monasteries  and  religious  nouses  held  their  lands ;  and  by  which 
the  parochial  clergv,  and  very  many  ecclesiastical  and  eleesmosynary  foundations, 
hold  them  at  this  day ;  {b)  the  nature  of  the  service  being  upon  the  reformation 
r*  102 1  *^^^®^>  ^^^  made  comformable  to  the  purer  doctrines  *of  the  church  of 
^  ^   England.    It  was  an  old  Saxon  tenure ;  and  continued  under  the  Norman 

revolution,  through  the  great  respect  that  was  shewn  to  religion  and  religious 
men  in  ancient  times.  Which  is  also  the  reason  that  tenants  in  frankalmoign 
were  discharged  of  all  other  services,  except  the  trinoda  necessitaSy  of  repairing 
the  highways,  building  castles,  and  repelling  invasions:  (c)  just  as  the  Druids, 
among  the  ancient  Britons,  had  omnium  rerum  immunitatem.  (d)  And,  even  at 
present,  this  is  a  tenure  of  a  nature  very  distinct  from  all  others ;  being  not  in 
the  least  feudal,  but  merely  spiritual.    For  if  the  semoe  be  neglected,  the  law 

fives  no  remedy  by  distress  or  otherwise  to  the  lord  of  whom  the  lands  are 
olden:  but  merely  a  complaint  to  the  ordinary  or  visitor  to  correct  it  (e) 
Wherein  it  materially  differs  from  what  was  ctilled  tefitire  by  divine  service  ;  in 
which  the  tenants  were  obliged  to  do  some  special  divine  services  in  certain ; 
as  to  sing  so  many  masses,  to  distribute  such  a  sum  in  alms,  aiid  the  like ;  which, 
being  expressly  defined  and  prescribed,  could  with  no  kind  of  propriety  be  called 
free  alms ;  especially  as  for  this,  if  unperformed,  the  lord  might  distrein,  without 
any  complaint  to  the  visitor.  (/)  All  such  donations  are  indeed  now  out  of  use: 
for,  since  the  statute  of  quia  emptores,  18  Edw.  I,  (21)  none  but  the  king  can 
give  lands  to  be  holden  by  this  tenure,  (g)  So  that  1  only  mention  them  because 
frafikalmoign  is  excepted  by  name  in  the  statute  of  Charles  II,  and  therefore 
subsists  in  many  instances  at  tlus  day.  Which  is  all  that  shall  be  remarked  con- 
cerning it :  herewith  concluding  our  observations  on  the  nature  of  tenures.  (22) 

Cyj  Lltt.  8. 188.  (g)  1  hid.  s.  131.  (a)  Ibid.  s.  135. 

(I)  Bructon  I.  4,  «r.  1,  o.  28.  \  1.  (e)  Seld.  Jan.  1,  42.  (d)  Ccuar  de  bea,  OaU,  l.  6,  o.  18. 

fej  Litt.  8. 136.  (/)  Ibid.  137.  CgJ  Ibid.  140. 

(21)  [This  statute  enacts  that  "it  shall  be  lawful  to  every  freeman  to  sell  at  his  own  pleasure 
his  lands  and  tenements,  or  part  of  them,  so  that  the  feoffee  shall  hold  the  same  of  the  cnicf  lord 
of  the  same  fee  by  »uch  service  and  customs  as  his  feoffor  held  before"'] 

(22)  We  may  properly  add  in  this  place  a  few  words  in  regard  to  tenures  in  America.  Al- 
though the  feudal  system  never  obtained  much  fiK)(hold  in  this  country,  there  are  many  things 
in  our  law  of  real  estate  which  can  onlv  be  understood  by  bearing  in  mind  the  fact  that  our 
system  is  based  upon  the  common  law  ot  England,  and  that  that  law  grew  up  while  the  feudal 
system  was  in  force.  As  lands  in  Englana  were  held  under  that  Rystem,  and  its  maxims 
woroughly  pervaded  the  law  of  real  estate,  it  was  not  to  be  expected  that,  when  grants  of  land 
were  made  in  this  country,  under  circumstances  unknown  in  England,  a  new  system  of  law,  with 
new  terms  and  maxims,  would  at  once  spring  into  existence  to  provide  for  the  new  condition  of 
things,  and  bearing  no  trace  of  the  system  which  it  supplanted. 

As  a  matter  of  fact,  however,  the  early  grrants  in  America  were  made  with  reference  to  a 
continuation  of  something  like  feudal  tenure,  and  many  incidents  of  that  system  attached  them- 
selves to  these  grants.  The  tenure  prescribed  was,  tenure  in  free  and  common  socage  to  be 
held  of  the  king,  as  of  some  manor  m  England.  TThen  the  colonies  threw  off  allegiance  to 
the  crown,  ana  became  independent  states,  each  of  them  succeeded  to  ail  the  rights  of  the 
crown  within  its  limits,  while  the  United  States  as  a  sovereignty  succeeded  to  aU  the  rights  of 
the  crown  to  unoccupied  territory  not  within  the  limits  of  any  of  the  states  and  not  -previomily 
conveyed. 

Being  thus  possessed  of  the  vacant  lands,  the  United  States  and  the  several  individual  states 
have  proceeded  to  make  sale  and  conveyance  thereof,  and  to  give  titles  which,  though  called  fees, 
were  m  truth  allodial.  At  the  same  time  the  states,  by  statutory  and  constitutional  provisions, 
have  gradually  abolished  such  of  the  feudal  incidents  as  stiU  attached  to  the  estates  previously 
granted  by  the  crown,  until,  as  Chancellor  Kent  says,  3  Com.  513,  "  by  one  of  those  singular 
revolutions  incident  to  human  affairs,  allodial  estates,  once  universal  in  Eurc»pe,  and  then  almost 
universally  exchanged  Tor  feudal  tenures,  have  now,  after  the  lapse  of  many  centuries,  regained 
their  primitive  estimation  in  the  minds  of  freemen." 

We  still,  indeed,  in  America  recognize  the  sovereignty  as  the  source  of  all  title,  and  as 
entitled  to  succeed  thereto  in  default  of  heirs ;  but  tais  right  is  not  peculiar  to  the  feudal 
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CHAPTER  VIL 
OF  FREEHOLD  ESTATES  OF  INHERITANCE. 

The  next  objects  of  our  disquisitions  are  the  nature  and  properties  of  estates. 
An  estate  in  lands,  tenements,  and'  hereditaments,  signifies  such  interest  as  the 
tenant  has  therein :  so  that  if  a  man  grants  all  of  his  estate  in  Dale  to  A  and 
his  heirs,  every  thing  that  he  can  possibly  grant  shall  pass  thereby,  (a)  (1)  It  is 
called  in  Latin  status;  it  signifying  the  condition,  or  circumstance,  in  which 
the  owner  stands  with  regard  to  his  property.  And  to  ascertain  this  with  pro- 
per precision  and  accuracy,  estates  may  be  considered  in  a  three-fold  view :  first, 
with  regard  to  the  quantity  of  interest  which  the  tenant  has  in  the  tenement : 
secondly,  with  regard  to  the  tiine  at  which  that  quantity  .of  interest  is  to  be 
enjoyed :  and,  thirdly y  with  regard  to  the  number  and  connexions  of  the  tenants. 

Firstj  with  regard  to  the  quantity  of  interest  which  the  tenant  has  in  the 
tenement,  this  is  measured  by  its  duration  and  extent.  Thus,  either  his  right 
"of  possession  is  to  subsist  for  an  uncertain  period,  during  his  own  life,  or  the 
life  of  another  man :  to  determine  at  his  own  decease,  or  to  remain  to  his  de- 
scendants after  him :  or  it  is  circumscribed  within  a  certain  number  of  years, 
months  or  days :  or,  lastly,  it  is  infinite  and  unlimited,  being  vested  in  him 
and  his  representatives  forever.  And  this  occasions  the  primary  division  of 
♦estates  into  such  as  eu^e  freeholds  and  such  as  are  less  thanfreehold,         r*104.1 

An  estate  of  freehold,  liberum  tenetnentum,  or  frankteneihent,  is  de-    ^  -» 

fined  by  Britton  (b)  to  be  the  "possession  of  the  soil  by  a  freeman."  And  St. 
Qermyn  (c)  tells  us,  that  "  the  possession  of  the  land  is  called  in  the  law  of  Eng- 
land the  frank t-enement  or  freehold."  Such  estate,  therefore,  and  no  other,  as 
requires  actual  possession  of  the  land,  is,  legally  speaking,  freehold:  which  ac- 
tual possession  can,  by  the  course  of  the  common  law,  be  only  given  by  the 
ceremony  called  livery  of  seisin,  which  is  the  same  as  the  feudal  investiture. 
And  from  these  principles  we  may  extract  this  description  of  a  freehold ;  that 
it  is  such  an  estate  in  lands  as  is  conveyed  by  livery  of  seisin,  or  in  tenements 
of  anv  incorporeal  nature,  by  what  is  equivalent  thereto.  And  accordingly  it  is 
laid  down  bj;  Littleton,  {d)  that  where  a  freehold  shall  pass,  it  behoveth  to  have 
livery  of  seisin.  As,  therefore,  estates  of  inheritance  and  estates  for  life  could 
not  by  common  law  be  conveyed  without  livery  of  seisin,  these  are  properly  es- 
tates of  freehold ;  and  as  no  other  estates  were  conveyed  with  the  same  solemnity, 
therefore  no  others  are  properly  freehold  estates. 

Estates  of  freehold  (thus  understood)  are  either  estates  of  inheritance,  or 
estates  not  of  inheritance.  The  former  are  again  divided  into  inheritances 
absolute,  or  fee-simple;  and  inheritances  limited,  one  species  of  which  we  usually 
call  fee-tail.  ^ 

I.  Tenant  in  fee-simple  (or,  as  he  is  frequentlv  styled,  tenant  in  fee)  is  he  that 
hath  lands,  tenements,  or  hereditaments,  to  hold  to  nim  and  his  heirs  forever :  (e) 
generally,  absolutely,  and  simply;  without  mentioning  what  heirs,  but  referring 

ra;  Co.  Utt  345.  (bjC.92.  re;  Dr.  A  Slnd.  b.  S,  d.  28.  Cdji6»,  rO  LUt  «  1. 

System,  neither  is  the  right  of  eminent  domain,  which  is  sometimes  referred  to  in  this  oonnec- 
tion  a»  being  one  of  the  incidents  of  that  system  which  still  remains.  The  right  of  eminent 
domain  is  a  right  existing  in  the  necessities  of  government,  not  attaching  to  laud  merely,  and 
not  dependent  npon  any  peculiar  tenure  of  land. 

(1)  [In  1  Prestcm  on  Estates,  20,  the  term  is  thus  defined:  "The  interest  which  any  one  has 
inlands,  or  any  other  subject  of  property,  is  called  his  estate,  and  to  this  term,  at  least  in  a 
conveyance  by  deed,  some  adjunct  or  expression  should  be  added,  when  the  time  for  which 
the  estate  is  to  continue,  as  for  years,  for  hfe,  in  tail  or  in  fee,  or  the  manner  in  which  it  is  to 
be  held,  as  on  condition,  in  joint  tenancy,  &e.,  is  to  be  described ;  thus,  it  is  said,  a  man  has  an 
estate  in  fee,  in  tail,  for  life,  for  years,  on  condition,  etc."  Sometimes  the  term  "  estate  "  is  used 
merely  as  a  local  description,  as  "all  my  estate  at  Ashton;"  but  the  word  "estate"  when  so 
used  in  a  will,  always  carried  the  fee  to  the  devisee,  unless  restrained  by  other  words,  though 
it  is  otherwise  in  a  conveyance  by  deed.] 
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that  to  his  own  pleasure,  or  to  the  disposition  of  the  law.  The  true  meaning  of 
the  word  fee  (feodum)  is  the  same  with  that  of  feud  or  fief,  and  in  its  original 
r*105l  ^^^  ^^^^  *taken  in  contradistinction  to  allodium;{f)  which  latter  the 
L  J    writers  on  this  subject  define  to  be  every  man's  own  land,  which  he  pos- 

sesseth  merely  in  his  own  right,  without  owing  any  rent  or  service  to  any  super- 
ior. This  is  property  in  its  highest  degree;  and  the  owner  thereof  hath 
absolutumet  directum  dominiumy  and  therefore  is  said  to  be  seised  thereof  ab- 
solutely in  dominico  suOy  in  his  own  demesne.  But  feodumy  or  fee,  is  that  which 
is  held  of  some  superior  on  condition  of  rendennff  him  service ;  in  which 
superior  the  ultimate  property  of  the  land  resides.  And  therefore  Sir 
Henry  Spelman  (g)  defines  a  feud  or  fee  to  be  the  right  which  the  vassal 
or  tenant  hath  in  lands,  to  use  the  same,  and  take  the  profits  thereof  to 
him  and  his  heirs,  rendering  to  the  lord  his  due  services :  the  mei'e  allodial  pro- 
friety  of  the  soil  always  remaining  in  the  lord.  This  allodial  property  no  subject 
in  England  has ;  {h)  it  beiiig  a  received,  and  now  undeniable  principle  in  the 
law,  that  all  the  lands  in  England  are  holden  mediately  or  immediately  of  the 
king.  The  king  therefore  ovXj  hath  dbaolutum  et  directum  dominium :  (t)  but 
all  subjects'  lands  are  in  the  nature  of  feodum  or  fee :  whether  derived  to  them 
by  descent  from  their  ancestors,  or  purchased  for  a  valuable  consideration ;  for 
they  cannot  come  to  any  man  by  either  of  those  ways,  unless  accompanied  with 
those  feudal  clogs  which  were  laid  upon  the  first  feudatory  when  it  was  origi- 
nally granted.  A  subject  therefore  hath  only  the  usufruct,  and  not  the  absolute 
property  of  the  soil ;  or,  as  Sir  Edward  Coke  expresses  it,  (k)  he  hath  dominium 
utiUy  but  not  dominium  directum.  And  hence  it  is,  that,  in  the  most  solemn 
acts  of  law,  we  express  the  strongest  and  highest  estate  that  any  subject  can 
have,  by  these  words:  "he  is  seised  thereof  ty*  his  demisney  as  of  fee?^  It  is  a 
man's  demesne,  dominicum,  or  property,  since  it  belongs  to  him  and  his  heirs 
forever:  yet  this  dominicumy  property,  or  demesne,  is  strictly  not  absolute  or 
allodial,  but  qualified  or  feudal:  it  is  his  demense,  as  of  fee:  that  is,  it  is  not 
purely  and  simply  his  own,  since  it  is  held  of  a  superior  lord,  in  whom  the 
ultimate  property  resides. 

r  *106 1  *This  is  the  primary  sense  and  acceptation  of  the  word/e^.  But  (as 
•■  J    Sir  Martin  Wright  very  justly  observes)  {I)  the  doctrine,  "that  all  lands 

are  holden,"  having  been  for  so  many  ages  a  fixed  and  undeniable  axiom,  our 
English  lawyers  do  very  rarely  (of  late  years  especiall}^)  use  the  word  fee  in  this 
its  primary  original  sense,  in  contradistinction  to  allodium  or  absolute  property, 
with  which  the^  have  no  concern ;  but  generally  use  it  to  express  the  continu- 
ance or  quantity  of  estate.  A  fee  therefore,  in  general,  signifies  an  estate  of 
inheritance ;  being  the  highest  and  most  extensive  interest  that  a  man  can  have 
in  a  feud:  and  when  the  term  is  used  simply,  without  any  other  adjunct,  or  has 
the  adjunct  of  simple  annexed  to  it  (as  a  fee  or  a  fee-simple,)  it  is  used  in  con- 
tradistinction to  a  fee  conditional  at  the  common  law,  or  a  fee-tail  by  the 
statute;  importing  an  absolute  inheritance,  clear  of  any  condition,  limitation, 
or  restrictions  to  particular  heirs,  but  descendible  to  the  heirs  general  whether 
male  or  female,  lineal  or  collateral.  And  in  no  other  sense  than  this  is  the  king 
said  to  be  seised  in  fee,  he  beiuff  the  feudatory  of  no  man.  {m) 

Takinff  therefore /ee  for  tlie  future,  unless  where  otherwise  explained  in  this 
its  secondary  sense,  as  a  state  of  inheritance,  it  is  applicable  to,  and  may  be  had 
in,  any  kiiicl  of  hereditaments  either  corporeal  or  incorporeal,  (n)  But  there  is 
this  distinction  between  the  two  species  of  hereditaments :  that,  of  a  corporeal 
inheritance  a  man  shall  be  said  to  be  seised  in  his  demesne,  as  of  fee;  of  an  in- 
corporeal one,  he  shall  only  be  said  to  be  seised  as  of  fee,  and  not  in  his 
demesne,  (o)  For,  as  incorporeal  hereditaments  are  in  their  nature  collateral 
to,  and  issue  out  of,  lands  ana  houses,  (p)  their  owner  hath  no  property,  domin^ 

(/)  See  pp.  45.  47.  (p)  Of  fteiids,  o.  1.  (A)  Co.  LItt.  1. 

(()  Prasdium  domiM  rtgU  eat  dirtctum  dcmiuwn,  cujus  nuUtu  ext  author  fiM  D€U$.    Ibid. 

Kk)  Co.  Litt.  1.  (I)  Often,  148.  (m)  Co.  Litt.  1. 

(»)  F«>dum  est  quod  quia  tenet  Hid  et  ktaredibua  tuit^  Hve  aU  tenemenium,  alve  reditua,  &e.  Hot  1. 5,  e.  5. 1 . 

fo)Utt.  910.  (p)  See  page  90. 
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icuniy  or  demesne,  in  the  thinff  itself,  but  hath  only  something  derived  ont  of 
it ;  resembling  the  servitutes,  or  services,  of  the  civil  law.  (q)  The  dominicum 
or  property  is  frequently  *in  one  man,  while  the  appendage  or  service  is  r  ^^q,^  -i 
in  another.    Thus  Oaius  may  be  seised  as  of  fee  of  a  way  leading  over  •■  ■* 

the  land,  of  which  Titius  is  seised  in  his  demesne  as  of  fee,  (2) 

The  fee-simple  or  inheritance  of  lands  and  tenements  is  generally  vested  and 
resides  in  some  person  or  other ;  though  divers  inferior  estetes  may  be  carved 
out  of  it.  As  if  one  grants  a  lease  for  twenlr-one  years,  or  for  one  or  two  lives, 
the  fee-simple  remains  vested  in  him  and  his  heirs ;  and  after  the  determina- 
tion of  those  years  or  lives,  the  land  reverts  to  the  grantor  or  his  heira,  who 
shall  hold  it  again  in  fee-simple.  Yet  sometimes  the  fee  may  be  in  abeyance, 
that  is,  (as  the  word  signifies,)  m  expectation,  remembrance,  and  contemplation 
in  law ;  there  being  no  person  in  esse  in  whom  it  can  vest  and  abide :  though 
the  law  considers  it  as  always  potentially  existing,  and  ready  to  vest  whenever  a 
proper  owner  appears.  (3)  Thus,  in  a  ^ant  to  John  for  life,  and  afterwards  to 
the  heirs  of  Eichard,  the  inheritance  is  plainly  neither  granted  to  John  nor 
Eichard,  nor  can  it  vest  in  the  heirs  of  Kichard  till  his  death,  nam  nemo  est 
hmres  viventis :  it  remains  therefore  in  waiting  or  abeyance,  during  the  life  of 
Eichard.  (r)  (4)  This  is  likewise  always  the  case  of  a  parson  of  a  church,  who 
hath  only  an  estate  therein  for  the  term  of  his  life :  ancl  the  inheritance  remains 
in  abeyance,  {s)  And  not  only  the  fee,  but  the  fi-eehold  also,  may  be  an  abey- 
ance; as,  when  a  parson  dies,  the  freehold  of  his  glebe  is  in  abeyance,  until  a 
successor  be  named,  and  then  it  vests  in  the  successor.  (/)  (5) 

(o)  ServUuB  est  jut.  quo  res  mea  aUerius  rei  vd  persona  servit.    Ff,  8. 1.  1. 
(r)  Co.  Litt,  m.  [8)  L!tt.  9  646.  (t)  Ibid.  \  647. 


no  property  in  the  land  or  house  from  which  it  is  derived,  but  that  the  thing  in  which  he  has  a 
property,  the  right  of  way  for  instance,  is  incorporeal,  and  incapable  of  being  in  manu,  or  actual 
possession. 

When  a  man  is  said  to  be  seised  in  his  demesne,  it  seems  rather  to  be  intended  to  express  that 
he  has  the  actual  beneficial  property-,  and  not  a  mere  seismory  or  right  to  services.  This  is  the 
well  known  meaning  of  the  term  wnen  the  demesne  lands  of  a  manor  are  spoken  of.] 

(3)  [This  rule  and  its  exceptions  are  thus  distinctly  stated  by  Mr.  ProsUm  in  his  treatise  on 
Estates,  1  vol.  216,  217.  **  It  may  be  assumed  as  a  general  rule,  thai  the  first  estate  of  freehold 
passing  by  any  deed,  or  other  assurance  operating  under  the  rules  of  the  common  law,  cannot 
DO  put  in  abeyance.  5  Kep.  94 ;  2  Bla.  Com.  165 ;  1  Burr.  107.  This  rule  is  so  strictly  ob- 
served :  2  Bla.  Com.  165 ;  5  Kep.  194 ;  Com.  Dig.  Abeyance ;  that  no  instance  can  be  shewn  in 
which  the  law  allows  the  freehold  to  be  in  abeyance  by  the  €u;t  of  the  party.  The  case  of  a  par- 
son is  not  an  exception  to  the  role :  for  it  is  by  the  act  of  law,  and  not  of  the  party,  that  the  free- 
hold is,  in  this  instance,  in  abevance,  from  the  death  of  the  incumbent  tul  the  induction  of 
his  successor:  1  Inst.  341,  a;  and  considered  as  an  exception,  it  is  not  within  the  reason  of  the 
rule."! 

(4)  [The  inheritance  or  remainder  in  such  a  case  has  been  said  to  be  in  abeyance,  or  in  nnhihus, 
or  in  gremio  legis;  but  Mr.  Feame,  with  great  ability  and  learning,  has  exposed  the  futility  or 
these  expressions,  and  the  erroneous  ideas  which  have  been  conveyed  by  them.  Mr.  Fearne  pro- 
duces authorities,  which  pn)ve  beyond  controversy,  "  that  where  a  remainder  of  inheritance  is 
limited  in  contingency  by  way  of  use,  or  by  devise,  the  inheritance  in  the  mean  time,  if  not  other- 
wise disposed  of,  remains  in  the  grantor  and  his  hein«,  or  in  the  heirs  of  the  testator,  until  the 
contingency  happens  to  take  it  out  of  them."    Fearne  Cont.  Rem.  513,  4th  edit. 

But  although,  as  Mr.  Fearne  observes,  **  different  opinions  have  prevailed  in  respect  to  the  ad- 
mission of  this  doctrine  in  conveyances  at  common  l&w : "  id.  526 ;  yet  he  adduces  arguments  aud 
authorities  which  render  the  doctrine  as  unquestionable  in  this  case  as  in  the  two  former  of  uses 
and  devises.  If,  therefore,  in  the  instance  put  by  the  learned  judge,  John  should  determine  his 
estate  either  by  his  death  or  by  a  feoffment  in  foe,  which  amounts  to  a  forfeiture,  in  the  life 
time  of  Richard,  under  which  circumstance  the  remainder  never  could  vest  in  the  heirs  of 
Richard,  in  that  case  the  grantor  and  his  heir  may  enter  and  resume  the  estate.  1 

(5)  [Mr.  Fearoe  having  attacked  with  so  much  success  the  doctrine  of  abeyance,  the  editor 
may  venture  to  observe  with  respect  to  the  two  last  instances,  though  they  are  collected  from 
the  text  of  Littleton,  that  there  hardly  seems  any  necessity  to  resort  to  abeyance,  or  to  the 
douds,  to  explain  the  residence  of  the  inheritance,  or  of  the  freehold.  In  the  fir^t  c&se,  the 
whole  fee  simple  is  conveyed  to  a  sole  corporation,  the  parson  and  his  successois ;  but  if  any 
interest  is  not  conveyed,  it  still  remains,  as  in  the  former  note,  in  the  grantor  and  his  heirs,  to 

396 

Digitized  by  VjOOQ  IC 


107  Freehold  Eotatbs.  [Book  II. 

The  word  **  heirs  **  is  necessary  in  the  grant  or  donation,  in  order  to  make 
a  fee.  or  inheritance.  For  if  land  be  given  to  a  man  forever,  or  to  him  and  hia 
assigns  forever,  this  vests  in  him  but  an  estate  for  life,  (u)  This  very  great 
nicety  about  the  insertion  of  the  word  ''  heirs  "  in  all  feoffments  and  grants,  in 
order  to  vest  a  fee,  is  plainly  a  relic  of  the  feudal  strictness ;  by  which  we  may 
r  *108  1  ^^^^^'^  (^)  ^^  ^^  required,  *that  the  form  of  the  donation  should  b6 
I-  -■  punctually  pursued ;  or  that,  as  Oragg  (x)  expresses  it  in  the  words  of 

Baldns,  ^*  donationea  sint  sMctijuHsjne  quia  plus  donasse  prmsumatur  quam  in 
donatione  expresserit.^'  And  therefore,  as  the  personal  abilities  of  the  doneo 
were  originally  supposed  to  be  the  only  inducements  to  the  gift,  the  donee's 
estate  in  the  land  extended  only  to  his  own  person,  and  subsisted  no  longer  than 
his  life ;  unless  the  donor,  by  an  express  provision  in  the  grant,  gave  it  a  longei 
continuance,  and  extended  it  also  to  his  neirs.  But  this  rule  is  now  softened 
hy  many  exceptions,  (y) 

For,  1.  It  does  not  extend  to  devises  by  will ;  (6)  in  which,  as  they  were  intro- 
duced at  the  time  when  the  feudal  rigour  was  apace  wearing  out,  a  more  liberal 

(ujlb(d,ih  rw;  See  page  M.  (xjl.l,t.9,^n,  Ty;  Co.  Litt.  0. 10. 

whom,  upon  the  dissolation  of  the  corporation,  the  estate  \nll  revert.  Bee  book  1,  484.  And 
in  the  second  case  the  freehold  seems,  in  fact,  from  the  moment  of  the  death  of  the  parson,  to  rest 
and  abide  in  the  successor,  who  is  brought  into  view  and  notice  bv  the  institution  and  induction ; 
for  after  induction  he  can  recover  all  the  rights  of  the  church,  which  accrued  from  the  death  of 
his  predecessor.]    See  6  01.  and  Fin.  850. 

(6)  ISeepost,  the  23d  chapter  of  this  book,  page  380.  Lord  Coke  teaches  us,  1  Inst.  322,  b, 
that  it  was  the  maxim  of  the  common  law,  and  not,  as  has  been  sometimes  said.  Idle  v.  Cook,  1 
P.  Wms.  77,  a  principle  arising  out  of  the  wording  of  the  statutes  of  wiUs :  32  Hen.  YJII,  o.  1 ; 
34  Hen.  YIII,  c.  5 ;  "  quod  ultima  voluntas  testatoris  est  perimplendaf  seetindum  veram  inten- 
tionem  suam,"  For  this  reastm,  Littleton  says,  sect  586,  if  a  man  deviseth  tenements  to  another; 
habendum  inperpetuumf  the  devisee  taketh  a  fee  simple ;  yet,  if  a  deed  of  feoffment  had  been 
made  to  him  by  the  devisor  of  the  said  tenements,  habendum  sibi  in  perpetuum,  he  should  have 
an  estate  but  tor  term  of  his  life,  for  want  of  the  word  heirs»  In  Webb  v.  Herring,  1  RoUe's  Rep. 
399,  it  was  determined,  that  a  devise  to  a  man  and  his  successors,  gives  a  fee.  But,  whether  a 
devise  to  a  man  and  his  posterity  would  give  an  estate  tail,  or  a  fee,  was  doubted  in  The  Attor- 
ney-General V,  Bamiield,  2  Freem.  268.  Under  a  devise  to  a  legatee,  "  for  her  own  use,  and  to 
give  away  at  her  deaUi  to  whom  she  pleases,"  Mr.  Justice  Fortescue  said,  there  was  no  doubt  a 
fee  passed :  Timewell  v,  Perkins,  2  Atk.  103 ;  and  the  same  doctrine  was  held  in  Goodtitle  v, 
Otway,  2  Wils.  7 ;  see  also  infra.  And  a  devise  of  the  testator's  lands  and  tenements  to  his 
executors,  ''  freely  to  be  possessed  and  eigoyed  bv  them  alike,''  was  held,  in  Loveacres  v,  Blicht, 
Cowp.  357;  to  carry  the  fee :  for  the  testator  had  charged  the  estate  with  the  payment  or  an 
annuity,  which  negatived  the  idea,  that,  by  the  word  freely  he  only  meant  t<»  ^ve  the  estate  free 
of  incumbrances :  the  free  enjoyment,  therefore,  it  was  held,  must  mean,  free  from  all  limitations. 
But,  if  the  testator  had  not  put  anv  charge  on  the  estate,  this  would  not  have  been  the  necessap" 
construction ;  nor  would  so  extended  a  meaning  have  been  given  to  those  words  against  the  heir, 
in  any  case  where  it  was  not  certain  that  the  testator  meant  more  than  that  his  devisee  should 
possess  and  enjoy  the  estate,  free  from  aU  charges,  or,  free  from  impeachment  of  waste.  Good* 
ri^t  V,  Barron,  11  East,  224.  r 

Thus,  if  a  man  devises  all  his  freehold  estate  to  his  wife,  during  her  natural  lifey  and  also  at 
her  disposal  afterwards,  to  leave  it  to  whom  shepleasesy  the  word  leave  confines  the  authority  of 
the  devisee  for  life  to  a  disposition  by  will  only.  Doe  v.  Thorley,  16  East,  443 ;  and  see  infra. 
This,  it  will  at  once  be  obvious,  is  by  no  means  inconsistent  with  what  was  laid  down  in 
Timewell «.  Perkins,  as  before  cited.  The  distinction  is  pointed  out  in  Tomlinson  v.  Di^hton  : 
1  P.  Wras.  174 ;  thus,  where  a  power  is  given,  with  a  particular  description  and  limitation  of 
the  estate  demised  to  the  donee  of  the  power,  the  power  is  a  distinct  gift,  coming  in  by  way 
of  addition,  but  will  not  enlarge  the  estate  expressly  given  to  the  devisee ;  though,  when  the 
devise  is  general  and  indefinite,  with  a  pow^r  to  dispose  of  the  fee,  there  the  devisee  himself 
takes  the  fee.  In  some  few  instances,  indeed,  courts  of  equity  have  inclined  to  c(msidei  •?. 
right  of  enjoyment  for  life,  coupled  with  a  power  of  appoiutment,  as  equivalent  to  the  absoiulo 
property.  Standen  v.  Standen,  2  Yes.  Jun.  594.  A  difference,  however,  seems  now  to  be 
firmly  established,  not  so  much  with  regard  to  the  party  possessing  a  power  of  disposal,  as 
out  of  consideration  for  those  parties  whose  interests  depend  upon  the  non-execution  of  that 
power.  Croft  v:  Slee,  4  Ves.  64.  Confining  the  attention  to  the  former,  there  may  bo  no 
reatwn  why  that  which  he  has  power  to  dispose  of  should  not  be  considered  as  his  pniperty ; 
but  the  interests  of  the  latter  ought  not  to  be  affected  in  any  other  manner  than  that  spccitied  at 
the  creation  of  the  power.  Holmes  v,  Cc»ffhill,  7  Ves.  506;  Jones  v,  Curry,  1  Swanst.  73;  Kcid 
V.  Shergold,  10  Ves.  383.  When,  therefore,  a  devise  or  bequest  (for  the  principle  seems  to 
apply  equally  to  realty  as  to  personalty),  is  made  to  any  one  expressly  for  life,  with  a  power 
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construction  is  allowed ;  and  therefore  by  a  devise  to  a  man  foreyer,  or  to  one 
and  his  assigns  forever,  or  to  one  in  fee-simple,  the  devisee  hath  an  estate  of 
inheritance ;  for  the  intention  of  the  devisor  is  snlBBciently  plain  from  the  words 
of  perpetuity  annexed,  though  he  hath  omitted  the  legal  words  of  inheritance. 
But  if  the  devise  be  to  a  man  and  his  assigns,  without  annexing  words  of  per- 

of  appointment,  hj  will  only,  superadded,  that  power  (as  alieadv  has  heen  intimated)  mnst  be 
executed  in  the  manner  prescribea ;  for,  the  property  not  being  absolute  in  the  first  taker,  the 
objects  of  the  power  cannot  take  without  a  formal  appointment ;  but,  where  the  de\ir«e  or 
bequest  is  made  indefinitely,  with  a  superadded  power  to  dispose  by  will  or  deedy  the  property 
(as  we  have  seen)  vests  absolutely.  The  distinction  may^pernaps,  seem  slight,  but  it  has  beeii 
hidicially  declared  to  be  perfectly  settled.  Bradly  v.  Westcott,  13  Ves.  453 ;  Anderson  r. 
l)hwson,  15  id.  536;  Barixird  v.  Street,  16  id.  139;  Nannock  v,  Horton,  7  id.  3^;  Irwin 
r.  Farrer,  19  id.  87.  Where  an  estate  is  devised  absolutely,  without  any  prior  estate  limited 
to  such  nsex  as  a  pei-son  shall  appoint,  that  is  an  estate  in  fee.  Langham  v.  Nenny,  3  Ves. 
470.  j\nd  the  word  "estate,"  when  used  by  a  testator,  and  not  restrained  to  a  narrower 
significHti(»n  by  the  context  of  the  will,  Doe  v.  Hurrell,  5  Bam.  and  Aid.  21,  is  sufficient  to 
carry  real  estate :  Barnes  v.  Patch,  8  Ves.  G08 ;  WooUam  t?.  Kenworthy,  9  id.  142 ;  and  that 
not  merely  a  life  interest  therein,  but  the  fee,  although  no  words  of  limitation  in  perpetuity 
are  added.  Roe  v.  Right.  7  East,  268;  Right  v.  Sidebotham,  2  Dougl.  763;  Charlton  t;  Taylor, 
3  Ves,  and  Bea.  163 ;  Pettiward  t?.  Prescott,'  7  Ves.  545 ;  Nicholls  c.  Butcher,  18  id.  195.  And 
although  the  mere  introductoiy  words  of  a  will,  intimating  in  general  terms  the  testator's 
intention  to  dispose  of  "  all  his  estate,  real  and  personal,"  will  not  of  themselves  pass  a  fee,  if 
the  will,  in  its  operative  clauses,  contains  no  farther  declaration  of  such  intent ;  still,  where 
the  subsequent  clauses  of  devise  are  inexplicit,  the  introductory  words  will  have  an  effect  on 
the  construction,  as  affording  some  indication  of  the  testator's  intention.  Ibbetson  v.  Beck  with, 
Ca.  temp.  Talb.  160 ;  Goodright  v.  SU)cker,  5  T.  R.  13 ;  Doe  v.  Buckner,  6  id.  612 ;  Gulliver 
V.  Poynta,  3  Wils.  143 ;  Smith  v.  CJoffin,  2  H.  Bla.  450.  But  though  slight  circumstances  mav 
be  admitted  to  explain  obscurities :  Randall  v.  Morgan,  12  Ves.  77 ;  and  words  may  be  enlarged, 
abridged,  or  transposed,  in  order  to  reach  the  testator's  meaning,  when  such  liberties  are 
necessary  to  make  Uie  will  consistent :  Eeiley  v.  Fowler,  Wilm.  notes,  309 ;  still,  no  operative 
and  effective  clause  in  a  will  must  be  controlled  by  ambiguous  words  occurring  in  the  intro- 
ductory parts  of  it,  unless  this  is  absolutely  necessary  in  order  to  ftumish  a  reasonable  inter- 
pretation of  the  whole :  Lord  Oxford  v»  Churchill,  3  Ves  and  Bea.  67 ;  Hampson  r.  Brand  wood, 
1  Mad.  388 ;  Lei^h  v,  Norbury,  13  Ves.  344 ;  Doe  v,  Pearce,  1  Pr.  365 :  neither  can  a  subseouent 
clause  ux*  limitation  as  to  one  subject  of  devise,  be  ^vemed  by  words  of  introduction  which, 
though  clear,  are  not  properly  applicable  to  that  particular  subject :  Nash  v.  Smith,  17  Ves.  33 ; 
Doe  V.  Clayton,  8  East,  144 ;  Denn  v.  Gaskin,  Cowp.  661 ;  while,  on  the  other  hand,  an  express 
disposition  in  an  early  part  of  a  will  must  not  receive  an  exposition  from  a  subsequent  passage, 
affording  only  a  conjectural  inference.  Roach  v.  Hynes,  8  Ves.  590 ;  Barker  v.  Lea,  3  Ves.  and 
Bea.  117;  S.  C,  1  Turn,  and  Russ,  416;  Jones  v.  Colbeck,  8  Ves.  42;  Parsons  v.  Baker,  18  id. 
478 ;  Thackeray  v.  Hampson,  2  Sim.  and  Stu.  217. 

Where  an  estate  is  devised,  and  the  devisee  is  subjected  to  a  charge,  which  char^  is  not 
directed  to  be  paid  out  of  the  rents  and  nrofits,  the  devise  will  carry  a  fee-simple,  notwithstand- 
ing the  testator  has  added  no  words  or  express  limitation  in  perpetuity.  Upon  this  point,  the 
distinction  is  settled,  that,  where  the  charge  is  on  the  person  to  whom  the  land  is  devised  (in 
general  terms,  not  where  he  has  an  estate-tail  given  him.  Dean  v.  Slater,  5  T.  R.  337),  there  he 
must  take  the  fee ;  but  not  where  the  charge  is  upon  the  land  devised,  and  payable  out  of  it.  And 
the  reason  given  why,  in  the  former  case,  me  devisee  must  take  the  fee,  is  because  otherwise  the 
estate  may  not  be  sufficient  to  pay  the  charge  during  the  life  of  the  devisee,  which  would  make 
him  a  loser,  and  that  could  not  have  been  the  intention  of  the  devisor.  Goodtitle  v,  Maddem,  4 
East,  500 ;  Doe  v.  Holmes,  8  T.  R.  1 ;  Doe  v.  Clarke,  2  New  Rep.  349 ;  Roe  v.  Daw,  3  Mau.  and 
Sel.  522 ;  Baddeley  v,  Leapingwell,  Wilm.  Notes,  235 ;  Collier's  Case,  6  Rep,  16. 

With  regard  to  the  operation  of  the  word  "  hereditaments "  in  a  wiu,  Mr.  Justice  Buller 
said,  there  have  been  vanous  opinions ;  in  some  cases  it  has  been  held  to  pass  a  fee,  in  others 
not :  Doe  v,  Richards,  3  T.  K.  360 ;  but  the  latter  construction  seems  now  to  be  firmly 
established  as  the  true  one.  The  settled  sense  of  the  word  "  hereditaments,"  Chief  Baron 
Macdonald  declared  in  Moore  v,  Denn,  2  Bos.  and  Pull.  251,  is,  to  denote  such  things  as  may  be 
the  subject-matter  of  inheritance,  but  not  the  inheritance  itself;  and  cannot,  therefore,  by  its 
own  intrinsic  force,  enlarge  an  estate  which  is  prima  facie  a  life  estate,  into  a  fee.  It  may  have 
weight,  under  particular  circumstances,  in  explaining  the  other  expressions  in  a  will,  from 
whence  it  may  be  collected,  in  a  manner  agreeable  to  the  niles  of  law,  that  the  testator 
fcatended  to  give  a  fee ;  but  in  Canning  v,  CanniLg.  Mosely,  242,  it  was  considered  as  quite 
settled  by  the  decision  in  Hopewell  v.  Ackland,  1  Salk.  239,  that  a  fee  will  not  pass  merely  by  the 
use  of  the  word  "  hereditament"  And  see  the  same  case  of  Denn  v.  Moore,  in  its  previous  stages 
of  litigation :  3  Anstr.  787 ;  5  T.  R.  563 ;  as  also  Pooock  v.  The  Bishop  of  Linoob,  3  Brod.  and 
Bing.  33.] 

By  the  wills  act,  1  Vic.  c.  26,  s.  28,  it  is  provided  that  a  devise  of  any  real  estate  without  words 
)f  limitation,  shall  carry  the  fee*slmple.  or  the  whole  interest,  whatever  it  may  be,  of  the  testar 
(or,  unless  a  contrary  intention  appear  by  the  wilL 
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petuitv,  tbere  the  devisee  shall  take  only  an  estate  for  life ;  for  it  does  not  appear 
that  the  devisor  intended  any  more.  2.  Neither  does  this  rule  extend  to  tines 
or  recoveries  considered  as  a  species  of  conveyance;  for  thereby  an  estate  in  fee 
passes  by  act  and  operation  of  law  without  the  word  "  heirs/'  as  it  does  also,  for 
particular  reasons,  by  certain  other  methods  of  conveyance,  which  have  relation 
to  a  fonner  grant  or  estate,  wherein  the  word  "  heirs^'  was  expressed,  (z)  3.  In 
creations  of  nobility  by  writ,  the  peer  so  created  hath  an  inheritance  in  his  title, 
without  expressing  the  word  "  heirs ; "  for  heirship  is  implied  in  the  creation, 
unless  it  be  otherwise  specially  provided:  but  in  creations  by  patent,  which  are 
sir icti  juris  the  word  "  heirs"  must  be  inserted,  otherwise  there  is  no  inherit- 
ance. 4.  In  grants  of  lands  to  sole  corporations  and  their  successors,  the  word 
"  successors  "  supplies  the  place  of  "  heirs ; "  for  as  heirs  take  from  the  ancestor, 
r  *109 1  ^^  ^^  ^^®  successor  from  the  predecessor.  (7)  Nay,  in  *a  grant  to  a 
•-  J    bishop,  or  other  sole  spiritual  corporation,  in  frankalmoign;  the  word 

^* frankalmoign  "  supplies  the  place  of  "  successors  "  (as  the  word  "  successors  " 
supplies  the  place  of  "heirs")  ex  vi  termini;  and  in  all  these  cases  a  fee-simple 
vests  in  such  sole  corporation.  But,  in  a  grant  of  lands  to  a  corporation  aggre- 
gate, the  word  "successors"  is  not  necessary,  though  usually  inserted:  for, 
albeit  such  simple  grant  be  strictlv  only  an  estate  for  life,  yet,  as  that  corpora- 
tion never  dies,  sucn  estate  for  life  is  perpetual,  or  equivdent  to  a  fee-simple, 
and  therefore  the  law  allows  it  to  be  one.  {a)  6.  Lastly,  in  the  case  of  the  king, 
a  fee-simple  will  vest  in  him,  without  the  word  "heirs"  or  "successors"  in 
the  grant;  partly  from  prerogative  royal,  and  partly  from  a  reason  similar  to 
the  last,  because  the  king  in  judgment  of  law  never  dies,  {h)  But  the  general 
rule  is,  that  the  word  "  heirs  "  is  necessary  to  create  an  estate  of  inheritance,  (8) 

(z)  Co.  Litt.  9.  (a)  See  Book  I.  p.  464.  (h)  See  book  I,  p.  «9. 

(7)  [But  the  word  "  heirs"  in  a  grant  to  a  corporation  sole,  will  not  convey  a  fee,  any  more 
than  the  word  "  sncceBsors  "  in  a  grant  to  a  natural  person.    Co.  Litt.  8,  b.] 

(fl)  In  many  of  the  states  of  the  American  anion,  the  strict  rule  of  the  common  law  requiring 
the  use  of  the  word  "heirs"  has  been  changed  by  statutes,  which  make  a  deed  convey  an  estate 
of  inheritance  where  it  appears  from  the  intitrument  that  such  was  the  intent  of  the  parties.  In 
the  absence  of  such  statutes,  however,  the  common  law  rule  is  still  in  force.  Sedgwick  v.  Laflin, 
10  Allen,  430 ;  Clearwater  v.  Rose,  1  Blackf.  137 ;  Adams  v,  Ross,  1  Yroom,  511 ;  Jones  v. 
Bramblet,  1  Scam.  276 ;  Yan  Horn  t;.  Harrison,  1  Dall.  137. 

And  generally  no  other  words,  though  conveying  to  the  unprofessional  mind  a  clear  intent  to 
transfer  an  inheritance,  will  be  sufficient  for  tho  purpose.  A  strong  illustration  of  this  is  the  case 
of  Foster  v,  Joice,  3  Wash.  0.  C.  498,  where  a  deed  to  M.  "and  his  generation,  to  endure  so  long  as 
the  waters  of  the  Delaware  run,"  was  held  to  convey  a  life  estate  omy.  See  an  exceptional  case  in 
Johnson  o.  Gilbert,  13  Rich.  Eq.  42.  In  Termont,  it  was  held  that  a  lease  of  premises  to  hold,  "as 
long  as  wood  grows  and  water  runs,"  c<mveyed  a  fee :  Arms  v,  Burt,  I  Y t.  303 ;  but  this  case  is  not 
in  harmony  with  the  others  above  referred  to.  See  4  Kent,  6.  A  legislative  grant,  it  has  been  held, 
may  convey  a  fee  without  making  use  of  the  technical  words  essential  in  a  deed.  Rutherford  v, 
Greene,  2  Wheat.  196.  And  a  government  deed  given  to  carry  into  effect  a  d(mation  previously  con- 
firmed by  the  proper  authorities,  and  which  ruus  to  the  donee  "or  his  heirs,"  in  tnist  for  the  person 
or  persons  rightfully  entitled,  will  be  regarded  as  intending  to  convev  the  fee  to  the  donee,  if  living, 
ana  to  his  heurs  if  he  be  dead.  Ready  «.  Kearsley,  14  Mich.  215.  See  Zeldman  v.  Goodwin,  1  Mc  All. 
142;  Griffing  v.  Gibb.  Ibid.  212.  A  government  pant  in  any  form  the  legislature  may  prescribe  is 
sufficient,  and  it  will  take  effect  according  to  the  mtent  Patton  v.  Easton,  1  Wheat.  47b;  Ruther- 
ford V.  Greeue,2Wheat.  196;  Strother  «.  Lucas,  6  Pet.  763. 

That  where,  by  wilh  lands  are  devised  in  terms  which  indicate  an  intent  to  pass  all  the  tes- 
tator's interest,  a  fee  (it  he  has  it)  will  pass  without  the  use  of  the  word  "  heirs,^'  see  the  follow- 
ing American  cases;  Newkerk  v.  Newkerk,2  Caines,  345 ;  Morrison  v.  Semple,  6  Binn.  94;  Jack- 
sou  V.  Menill,  6  Johns.  192 ;  Jackson  p.  Housel^  17  id.  281 ;  Fogg  v,  Clark,  I  N.  H.  163 ;  Baker  «. 
Bridge,  12  Pick.  31 ;  Godfrey  v,  Humphrey,  18  id.  537 ;  Lambert  v.  Paine,  3  Oranch,  97 ;  Kellogg 
V.  Blair,  6  Mete.  322;  Tracy  v.  Xilbom,  3  Gush.  557 ;  Lilliard  v,  Robinson,  3  Litt.  415. 

Another  important  class  of  cases  ought  to  bo  mentioned  here  as  an  exception  to  the  general  rnlc, 
that  the  use  of  the  word  "heirs"  is  essential  to  pass  a  fee.  We  refer  to  conveyances  in  tru6t,  in 
which  case  the  trustee  must  be  held  to  take  an  estate  as  large  as  may  be  necessary  for  the  purposes 
of  the  trust,  whether  the  instrument  of  conveyance  contains  words  of  inheritance  or  not.  lUustra- 
tiourt  of  this  exception  may  be  seen  in  the  following  cases :  Spessard  v.  Rhorer,  9  Gill,  261 ;  Newhall 
r.  Wheeler,  7  Mass.  189 ;  Farquharson  v.  Eichelberger,  15  Md.  63 ;  Gould  v.  Lamb,  11  Mete.  87 ; 
Argell  V,  Rosenbury,  12  Mich.  241 ;  Fishery.  Fields,  10  Johns.  495 ;  Welch  v,  Allen,  21  Wend.  147 ; 
AtUimey-General  v.  Proprietors,  etc.,  3  Gray,  48;  Neils<m  v.  Lagow,  12  How.  98;  Kom  v.  Cutler,  26 
Conn.  4 ;  North  v.  Philbrook,  34  Me.  532.  See  as  to  this  rule  Weller  v.  Rolason,  2  Green,  N.  J.,  13; 
Perry  on  Trusts,  sec.  312  to  sec.  320.  A  grant  to  a  sovereignty  requires  no  words  of  inheritance. 
Josephs  V.  United  States,  1  Court  of  Claims  R.  197. 
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IL  Wo  are  next  to  consider  limited  fees,  or  snch  estates  of  inheritance  as  are 
clogged  and  confined  with  conditions,  or  qualifications,  of  any  sort  And  these 
we  may  divide  into  two  sorts :  1.  Qualifiedy  or  base  fees ;  and,  2.  Fees  conditionaly 
so  called  at  the  common  law;  and  afterwards  fees-^mZ,  in  consequence  of  the 
statute  de  donis.  ^ 

1.  A  base,  or  qualified  fee,  is  such  a  one  as  hath  a  qualification  subjoined 
thereto,  and  which  must  be  determined  whenever  the  qualification  annexed  to 
it  is  at  an  end.  As,  in  the  case  of  a  grant  to  A  and  his  heirs,  tenants  of  the  manor 
of  Vale;  in  this  instance,  whenever  the  heirs  of  A  cease  to  be  tenants  of  that 
manor,  the  grant  is  entirely  defeated.  So  when  Henry  VI  s^ranted  to  John 
Talbot,  lord  of  the  manor  of  Kingston-Lisle  in  Berks,  that  he  and  his  heirs, 
lords  of  the  said  manor,  should  be  peers  of  the  realm,  by  the  title  of  barons  of 
Lisle ;  here  John  Talbot  had  a  base  or  qualified  fee  in  that  dignity,  (c)  and,  the 
instant  he  or  his  heirs  quitted  the  seignory  of  this  manor,  the  dignity  was  at  an 
end.  This  *estate  (9)  is  a  fee,  because  by  possibility  it  may  endure  for-  r  »^^q  -. 
ever  in  a  man  and  his  heirs :  yet  as  that  duration  depends  upon  the  ^  J 
concurrence  of  collateral  circumstances,  which  qualify  and  debase  the  purity  of 
the  donation,  it  is  therefore  a  qualified  or  base  fee. 

2.  A  conditional  fee,  at  the  common  law,  was  a  fee  restrained  to  some  par- 
ticular heirs,  exclusive  of  others:  ^^ donatio  stricta  et  coarctata;  (d)  sicut  certis 
hoeredibus,  quibusdam  a  successione  exclusis;"  as  to  the  heirs  of  a  marCs  body^ 
by  which  only  his  lineal  descendants  were  admitted,  in  exclusion  of  collateral 
heirs ;  or  to  the  heirs  male  of  his  body,  in  exclusion  both  of  collaterals,  and 
lineal  females  also.  It  was  called  a  conditional  fee,  by  reason  of  the  condition 
expressed  or  implied  in  the  donation  of  it,  that  if  the  donee  died  without  such 
particular  heirs,  the  land  should  revert  to  the  donor.  For  this  was  a  condition 
annexed  by  law  to  all  grants  whatsoever;  that,  on  failure  of  the  heirs  specified 
in  the  grant,  the  grant  should  be  at  an  end,  and  the  land  return  to  its  ancient 

•  proprietor,  (e)  Such  conditional  fees  were  strictly  agreeable  to  the  nature  of 
feuds,  when  they  first  ceased  to  be  mere  estates  for  life,  and  were  not  yet  arrived 
to  be  absolute  estates  in  fee-simple.  And  we  find  strong  traces  of  these  limited, 
conditional  fees,  which  could  not  be  alienated  from  the  lineage  of  the  first  pur- 
chaser, in  our  earliest  Saxon  laws.  (/) 

Now,  with  regard  to  the  condition  annexed  to  these  fees  by  the  common  law, 
our  ancestors  held,  that  such  a  gift  (to  a  man  and  the  neirs  of  his  body) 
was  a  gift  upon  condition,  that  it  should  revert  to  the  donor  if  the  donee  had 
no  heirs  of  his  body ;  but,  if  he  had,  it  should  then  remain  to  the  donee.  They 
therefore  call  it  a  fee-simple,  on  condition  that  he  had  issue.  (10)  Now  we 
must  observe,  that,  when  any  condition  is  performed,  it  is  thenceforth  entirely 
gone;  and    the  thing  to  which  it  was    before    annexed    becomes    absolute, 

(0  Co.  Litt.  i7.  (d)  Flet.  I.  8,  c.  8,  «  5.  («)  Plowd.  241. 

(/)  Si  quis  terram  hareditariam  hdbtai.  earn  mm  vendat  a  coanaHs  hwrtdOnu  mit,  H  UU  viro  prohOdhtm 
9it,  qui  earn  ab  inUio  cutquiaivit,  tU  ita/acere  nequetU.    LL.  ^Ifrtd^  o.  S7. 

(9)  [The  proprietor  of  a  qaalified  or  base  fee  has  the  same  rights  and  privileges  over  his 
estate,  tiU  the  contingenev  upon  which  it  is  limited  occurs,  as  if  he  were  tenant  in  fee  simple. 
Waltdngham's  Case,  Plowd.  {>57J 

(10)  [In  the  great  case  of  willion  r.  Berkeley,  Plowd.  233,  Lord  0.  J.  Dyer  said,  upon  the 
grant  of  a  conditional  fee,  the  fee-simple  vested  at  the  beginning;  by  having  issue,  the  donee 
acquired  power  to  alien,  which  he  had  not  before,  but  tne  issue  was  not  the  cause  of  his 
having  the  fee,  the  first  gift  vested  that:  and  in  p.  335  it  was  said,  when  land  was  given  (before 
the  statute  de  donis)  to  a  man  and  the  heirs  of  his  body,  this  was  a  fee-simple,  with  a  condition 
annexed,  that,  if  the  donee  died  without  such  heirs,  the  land  should  revert  to  the  donor;  to 
whom,  tliereforo,  the  common  law  gave  a  formedon  in  reverter.  But  he  was  not  entitled  to  a 
writ  of  formedon  in  remainder y  for  no  remainder  could  be  limited  upon  such  an  estate,  which, 
though  determinable,  was  considered  a  fee-simple,  until  the  statute  of  de  donis  was  made :  Kiuce 
the  statute  we  call  that  an  estate- tail,  which  before  was  a  conditional  fee:  id.  p.  239;  and 
while  it  continued  so,  if  the  donee  had  issue,  he  had  power  to  alienate  the  fee,  ana  to  bar  not 
only  the  succession  of  his  issue,  but  the  reversion  of  the  donor  in  case  his  issue  subsequently 
failed.  To  redress  which  evils  (as  they  were  thought  to  be),  the  act  de  donis  conditionaUbna 
was  made.    Id.  p.  242,  245.] 
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r  *1 11 1  *^^^  wholly  unconditional.  (11)  So  that,  as  soon  as  the  grantee  had  any 
*-  J    issue  born,  his  estate  was  supposed  to  become  absolute,  by  the  perform- 

auce  of  the  condition;  at  least  for  these  three  purposes:  1.  To  enable  the 
tenant  to  aliene  the  land,  and  thereby  to  bar  not  only  his  own  issue,  but  also 
the  donor  of  his  interest  in  the  reversion,  {g)  2.  To  subject  him  to  forfeit  it  for 
treason ;  which  he  could  not  do,  till  issue  born,  longer  than  for  his  own  life ; 
lest  thereby  the  inheritance  of  the  issue,  and  reversion  of  the  donor,  might  have 
been  defeated,  (h)  3.  To  empower  him  to  charge  the  land  witli  rents,  commons, 
and  certain  other  incumbrances,  so  as  to  bind  his  issue,  (t)  And  this  was 
thought  the  more  reasonable,  because,  by  the  birth  of  issue,  the  possibility  of 
the  donor's  reversion  was  rendered  more  aistant  and  precarious ;  and  his  interest 
seems  to  have  been  the  only  one  which  the  law,  as  it  then  stood,  was  solicitous 
to  protect ;  without  much  regard  to  the  right  of  succession,  intended  to  be  vested 
in  the  issue.  However,  if  the  tenant  did  not  in  fact  aliene  the  land,  the  course 
of  descent  was  not  altered  by  this  performance  of  the  condition ;  for  if  the  issue 
had  afterwards  died,  and  then  the  tenant,  or  original  grantee,  h^l  died,  without 
making  any  alienation ;  the  land,  by  the  terms  of  the  donation,  could  descend 
to  none  but  the  heirs  of  his  body,  and  therefore,  in  default  of  them,  must  have 
reverted  to  the  donor.  For  which  reason,  in  order  to  subject  the  lands  to  the 
ordinary  course  of  descent,  the  donees  of  these  conditional  fee-simples  took  care 
to  aliene  as  soon  as  they  had  performed  the  condition  bjr  having  issue ;  and 
afterwards  repurchased  the  lands,  which  gave  them  a  fee-simple  absolute,  that 
would  descend  to  the  heirs  general  accordmg  to  the  course  of  the  common  law. 
And  thus  stood  the  old  law  with  regard  to  conditional  fees:  which  things^  says 
Sir  Edward  Coke,  (k)  though  they  seem  ancient,  are  yet  necessary  to  be  known ; 
as  well  for  the  declaring  now  the  common  law  stood  in  such  cases,  as  for  the 
sake  of  a;nnuities,  and  such  like  inheritances,  as  are  not  within  the  statutes  of 
entail,  and  therefore  remain  as  at  the  common  law. 

r  ^^112 1  *T^e  inconveniences  which  attended  these  limited  and  fettered  in- 
*■  J  heritances,  were  probably  what  induced  the  judges  to  give  way  to  this 
subtle  finesse  of  construction  (for  such  it  undoubtedly  was),  in  order  to  shorten 
the  duration  of  these  conditional  estates.  But,  on  the  other  hand,  the  nobility, 
who  were  willing  to  perpetuate  their  possessions  in  their  own  families,  to  put  a 
stop  to  this  pi'actice,  procured  the  statute  of  Wesminster  the  second  (!)  (com- 
monly called  the  statute  de  donis  conditiofialibus)  to  be  made ;  which  paid  a 
greater  regard  to  the  private  will  and  intentions  of  the  donor,  than  to  the  pro- 
priety of  such  intentions,  or  any  public  consideration  whatsoever.  This  statute 
revived  in  some  sort  the  ancient  feudal  restraints  which  were  originally  laid  on 
alienations,  by  enacting,  that  from  thenceforth  the  will  of  the  donor  be  observed ; 
and  that  the  tenements  so  given  (to  a  man  and  the  heirs  of  his  body)  should  at 
all  events  go  to  the  issue,  if  there  were  any ;  or,  if  none,  should  revert  to  the 
donor. 

Upon  the  construction  of  this  act  of  parliament,  the  judges  determined  that 
the  aonee  had  no  longer  a  conditional  fee-simple,  which  became  absolute  and  at 
his  own  disposal,  the  instant  any  issue  was  born ;  but  they  divided  the  estate 
into  two  parts,  leaving  in  the  donee  a  new  kind  of  particular  estate,  which  they 
denominated  a  fee-tail;  (m)  and  investing  in  the  donor  the  ultimate  fee-simple 

K    (a)  Co.Ult.l9.    2  Inst.  233.  {h)  Co.  Utt.,  ib(d,    2  Inst.  234.  (0  Co.  LItt.  19. 

(X-)  1  Iiist.  in.  (/)  18  E(lw.  I,  c.  1. 

(mi  The  expression  fee-taU,  or  fleodum  taUiatum,  tras  iMirowed  IVom  the  feudists  (see  Graff.  1. 1. 1. 10,  f. 
24,  25) ;  nmonff  whom  it  signiflea  any  mutilated  or  truncated  inheiitaiice,  I'rora  which  the  heirs  general 
wtM'c  cut  o(( ;  being  derlvoafrom  the  barbarous  verb  taliartf  to  cut ;  from  whioh  the  French  talier  and  the 
Iialiau  tagUare  are  formed.    (Spehn.,  Oloas.  631.) 

(11)  [Where  the  person  to  whom  a  condltioDol  fee  was  limited  had  issue,  and  Ruffored  it  to 
descend  to  snch  isaae,  they  might  alien  it.  But,  if  they  did  not  alien,  the  donor  would  still 
have  been  entitled  to  his  riffht  of  reverter;  for  the  estate  would  have  continued  subject  to  tJ^e 
limitations  contained  in  the  original  donation.  Nevill's  Case,  7  Kep.  1*24;  Willion  v.  Berkeley, 
Plowd.  247.  This  authority  supports  the  statement  of  our  author,  to  a  similar  effect,  lower 
down  in  the  page;  but  it  hardly  authorizes  the  assertion  that,  after  issue,  the  estate  became 
^hoUit  nnoonditional.] 
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of  the  land,  exjieotant  on  the  failure  of  issne:  which  expectant  estate  is  what  we 
now  call  a  reversion,  (n)  And  hence  it  is  that  Littleton  tells  us  (o)  that  tenant 
in  fee-tail  is  by  virtue  of  the  statute  of  Westminster  the  second. 

Having  thus  shewn  the  original  of  estates-tail,  I  now  proceed  to  consider, 
whai  things  may,  or  may  not,  be  entailed  *under  the  statute  de  donis.  r  «i  1 3 1 
Tenements  is  the  only  word  used  in  the  statute ;  and  this  Sir  Edward   ^  ' 

Goke^  0)  expounds  to  comprehend  all  corporeal  hereditaments  whatsoever;  and 
also  all  inoorporeal  hereditaments  which  savour  of  the  reality,  that  is,  which 
issue  out  of  corporeal  ones,  or  whioh  concern,  or  are  annexed  to,  or  may  be 
exercised  within,  the  same ;  as,  rents,  estovers,  commons,  and  the  like.  Also 
offices  and  dignities,  which  concern  lands>  or  have  relation  to  fixed  and  certain 
places,  may  he  entailed,  (q)  But  mere  personal  chattels,  which  savour  not  at 
all  of  the  realty,  cannot  be  entailed.  Neither  can  an  office,  which  merely  relates 
to  such  personal  chattels:  nor  an  annuitv,  which  charges  only  the  person,  and 
not  the  lands  of  the  grantor.  But  in  these  last,  if  granted  to  a  man  and  the 
heirs  of  his  body,  the  grantee  hath  still  a  fee-conditional  at  common  law,  as 
before  the  statute ;  and  by  his  alienation  (after  issue  born)  may  bar  the  heir  or 
reversioner,  (r)  (12)  An  estate  to  a  man  and  his  heirs  for  another's  life  cannot 
be  entailed :  {s)  for  this  is  strictly  no  estate  of  inheritance  (as  will  appear  here- 
after), and  therefore  not  within  the  statute  de  donis.  Neither  can  a  copyhold 
estate  be  entailed  by  virtue  of  the  statute ;  for  that  would  tend  to  encroach 
upon  and  restrain  the  will  of  the  lord :  but,  by  the  special  custom  of  the  manor, 
a  copyhold  may  be  limited  to  the  heirs  of  the  body;  {t)  for  here  the  custom 
ascertains  and  interprets  the  lord's  will.  ' 

Next,  as  to  the  several  species  of  estates-tail,  and  how  they  are  respectively 
created.  Estates-tail  are  either  general  or  special.  Tail-genei-al  is  where  lands 
and  tenements  are  given  to  one,  and  the  heirs  of  his  body  begotten :  which  is 
called  tail-general,  because,  how  often  soever  such  donee  in  tail  be  married,  his 
issue  in  general  by  all  and  every  siich  marriage  is,  in  successive  order,  capably 

(%)  2  Inst  335.  (o)  h  18.  (p)  1  Inst.  19.  90.  (q)  7  Rep.  88. 

(r)  Co.  Litt.  19,  ».  r»;  «  Vera.  925.  (t)  3  Rep.  8. 

(12)  [If  an  annmty  is  granted  oat  of  personal  property  to  a  man  and  the  heirs  of  his  body,  it 
is  a  fee-conditional  at  common  law,  and  there  can  be  no  remainder  or  farther  limitation  of  it,  and 
when  the  grantee  has  iasae,  he  has  the  full  power  of  alienation,  and  of  barring  the  possibility  of 
its  reverting  to  the  grantor  by  the  extinction  of  his  issne.    2  Yes.  170 ;  1  Bro.  32.5. 

Bat  oat  of  a  term  for  years,  or  any  personal  chattel,  except  in  the  instance  of  an  annaity, 
neither  a  fee-conditional  nor  an  estate-tail  can  be  created ;  for,  if  they  are  granted  or  devised  by 
snch  words  as  would  convey  an  estate-tail  in  real  property,  the  grantee  or  devisee  has  the  entire 
and  absolute  interest  without  having  issue ;  and  as  soon  as  such  an  interest  is  vested  in  any  one, 
all  subsequent  limitations  of  conseauence  become  null  and  void.  1  Bro.  274 ;  Harg.  Co.  Litt. 
20 ;  Feame,  345,  3d  ed. ;  Roper  on  Legacies,  chap,  xvii ;  see  post,  398. 

An  annuity,  when  granted  with  words  of  inheritance,  is  descendible.  It  may  be  granted  in 
fee :  of  coarse  it  may  as  a  qualified  or  conditional  fee ;  but  it  cannot  be  entailed,  for  it  is  not 
within  the  statute  de  donis ;  and,  consequently,  it  has  been  held,  there  can  be  no  remainder  limi- 
ted upon  such  a  g[rant :  but  it  seems  there  may  be  a  limitation  by  wa^  of  executory  devise, 
Provided  that  is  within  the  prescribed  limits,  and  does  not  tend  to  a  perpetuity.  An  annuitv  may 
e  granted  as  a  fee-simple  conditional ;  but  then,  it  must  end  or  become  absolute,  in  the  life  of  a 
particularized  person.  Turner  v.  Turner,  1  Bro.  325 ;  8.  C,  Ambl.  782 ;  Earl  of  Stafford  v.  Buck- 
fey,  2  Yes.  Sen.  180.  An  annuity  granted  to  one,  and  the  heirs  male  of  his  body  being  a  grant 
not  coming  within  the  statute  de  aoniSf  all  the  rule»  applicable  to  conditional  fees  at  common 
law  still  hold,  with  respect  to  such  a  grant.    NevUl's  Case,  7  Rep.  125. 

The  instance  of  an  annuity,  charging  merely  the  person  of  the  grantor,  seems  to  be  the  only 
one  in  which  a  fee-conditional  of  a  personal  chattel  can  now  be  oreated.  Neither  leaseholds, 
nor  any  other  descriptions  of  personal  property  (except  such  annuities  as  aforesaid)  can  be  lim- 
ited so  as  to  make  them  transmissible  m  a  course  or  succession  to  heirs;  they  must  go  to  per- 
sonal representatives.  Countess  of  Lincoln  v.  Duke  of  Newcastle,  12  Yes.  225 ;  Keiley  v.  Fowler, 
Wilm.  Notes,  310.  There  is  consistency,  therefore,  in  holding,  that  the  very  same  words  may 
be  differently  construed,  and  have  very  different  operations,  when  applied,  m  the  same  instaru- 
ment,  to  different  descriptions  of  property,  governed  by  different  niles.  Forth  v.  Chapman, 
1  P.  "Wms.  667 ;  BlUm  v,  Eason,  19  Yes.  77.  Thus,  the  same  words  which  would  only  give 
an  estate-tail  in  freehold  property,  will  carry  the  absolute  interest  in  leasehold  or  other  per- 
sonal property.  Qreen  «.  Stephens,  19  Yes.  73 :  Crook  v,  De  Yandes,  9  id.  203 ;  Tothill  v.  Pitt,  1 
Had.  509.] 
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113  Estates  in  Tail.  [Book  IL 

of  inheriting  the  estate-tail,  per  fonnam  doni.  (u)  Tenant  in  tail  special  is 
where  the  gift  is  restrained  to  certain  heirs  of  the  donee's  body,  and  does  not  go 
r  ^^ J .  1  to  all  of  them  in  general.  And  this  may  *happen  several  ways,  {w)  I 
^  ^  shall  instance  in  only  one;  as  where  lands  and  tenements  are  given  to  a 
man  and  the  heirs  of  his  body  on  Mary  his  now  wife  to  be  begotten;  here  no  issue 
can  inherit,  but  such  general  issue  as  is  engenderea  between  them  two ;  not  such 
as  the  husband  may  have  by  another  wife;  and  therefore  it  is  called  special  tail. 
And  here  we  may  observe,  that  the  words  of  inheritance  (to  him  and  his  heirs) 
give  him  an  estate  in  fee :  but  they  being  heirs  to  be  by  him  begotten,  this  makes 
it  a  fee-tail ;  and  the  person  being  also  limited,  on  whom  such  heirs  shall  be 
b^fc^otten  (viz.:  Mary  his  present  wife\  this  makes  it  a  fee-tail  special.     . 

Estates,  in  general  and  special  tail,  are  farther  diversified  by  the  distinction 
of  sexes  in  such  entails ;  for  both  of  them  may  either  be  in  tail  male  or  tail 
female.  As  if  lands  be  given  to  a  man,  and  his  heirs  male  of  his  body  begotten, 
this  is  an  estate  in  tail  male  general ;  but  if  to  a  man  and  the  heirs /<?ma^  of  his 
body  on  his  present  wife  begotten,  this  is  an  estate  in  tail  female  special.  And, 
in  case  of  an  entail  male,  the  heirs  female  shall  never  inherit,  nor  any  derived 
from  them ;  nor  e  converso,  the  heirs  male,  in  case  of  a  gift  in  tail  female.(2;)  Thus, 
if  the  donee  in  tail  male  hath  a  daughter,  who  dies  leaving  a  son,  such  grandson, 
in  this  case  cannot  inherit  the  estate-tail ;  for  he  cannot  deduce  his  descent 
wholly  by  heirs  male,  (y)  And  as  the  heir  male  must  convey  his  descent  wholly 
by  males,  so  must  the  heir  female  wholly  by  females.  And  therefore  if  a  man 
hath  two  estates-tail,  the  one  in  tail  male,  the  other  in  tail  female ;  and  he  hath 
issue  a  daughter,  which  daughter  hath  issue  a  son;  this  grandson  can  succeed 
to  neither  of  the  estates ;  for  he  cannot  convey  his  descent  wholly  either  in  the 
male  or  female  line,  (z) 

As  the  word  heirs  is  necessary  to  create  a  fee,  so  in  farther  limitation  of  the 
strictness  of  the  feudal  donation,  the  word  body,  or  some  other  words  of  pro- 
creation, are  necessary  to  make  it  a  fee-tail,  and  ascertain  to  what  heirs  in  par- 
r*ll'il  ^^^^^^^  **^®  ^^^  ^^  limited.  If,  therefore,  either  the  words  of  inheri- 
*■  ^^^  i  tance,  or  words  of  procreation  be  omitted,  albeit  the  others  are  inserted 
in  the  grant,  this  will  not  make  an  estate-tail.  As,  if  the  ffrant  be  to  a  man  and 
his  issue  of  his  body,  to  a  man  and  his  seed,  to  a  man  and  his  children,  or  off- 
ering :  all  these  are  only  estates  for  life,  there  wanting  the  words  of  inheritance, 
his  heirs,  (a)  So,  on  the  other  hand,  a  gift  to  a  man,  and  his  heirs  male  or  fe- 
male, is  an  estate  in  fee-simple,  and  not  in  fee-tail :  for  there  are  no  words  to 
ascertain  the  body  out  of  which  they  shall  issue,  (b)  Indeed,  in  last  wills  and 
testaments,  wherein  greater  indulgence  is  allowed,  an  estate-tail  may  be  created 
by  a  devise  to  a  man  and  his  seed,  or  to  a  man  and  his  heirs  fnale;  or  by  other 
irregular  modes  of  expression,  (c)  (13) 

There  is  still  another  species  of  entailed  estates,  now  indeed  grown  out  of  use, 
yet  still  capable  of  subsisting  in  law ;  which  are  estates  in  libero  maritagio,  or 
frankmarriage.  These  are  defined  (d)  to  be,  where  tenements  are  given  by  one 
man  to  another,  together  with  a  wife,  who  is  the  daughter  or  cousin  of  the 
donor,  to  hold  in  frankmarriage.  .Now,  by  such  gift,  though  nothing  but  the 
word /rawifcTTiamaye  is  expressed,  the  donees  shall  have  the  tenements  to  them, 
and  the  heirs  of  their  two  bodies  begotten ;  that  is,  they  are  tenants  in  special 
tail.  For  this  one  word,  frankmarriage  does  ex  vi  termini  not  only  create  an 
inheritance,  like  the  word  frankalmoign,  but  likewise  limits  that  inheritance; 
supplying  not  only  words  of  descent,  but  of  procreation  also.  Such  donees  in 
frankmarriage  are  liable  to  no  service  but  fealty ;  for  a  rent  reserved  thereon  is 

(«)  litt.  «  U.  15.  (w)  Ibid,  9  16,  96,  S7,  SB,  89.  («)  IMd.  «  81,  99. 

(tf)  Ihid.  i  24.  («)  Co.  LitU  25.  (a)  Co.  Litt.  80. 

{li  Litt.  «  31.    Co.  Litt  87.  (e)  Co.  Litt  9,  87.  {d)  Litt  9  17. 

(13)  [Or  to  a  man  and  his  children,  if  he  has  no  children  at  the  time  of  the  devise :  6  Co.  17 ; 
or  to  a  man  and  his  posterity :  1  H.  Bl.  447 ;  6r  by  any  other  words,  which  show  an  intention 
to  resljain  the  inheritance  to  the  descendants  of  tne  devisee.  See  2  Jarm.  on  Wills,  2;i2 
et  seq.] 
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void,  until  the  fourth  degree  of  consanguinity  be  past  between  the  issues  of  the 
donor  and  donea  (e) 

The  inddents  to  a  tenancy  in  tail,  under  the  statute  Westm.  2,  are  chiefly 
these.  (/)  1.  That  a  tenant  iii  tail  may  commit  waste  on  the  estate-tail,  by  fell- 
ing timber,  pulling  down  houses,  or  the  like,  without  bein^  impeached,  or  called 
to  account  for  the  same.  *2.  That  the  wife  of  the  tenant  in  tail  shall  have  r  *||/*  i 
her  dower^  or  thirds,  of  the  estate-tail.  3.  That  the  husband  of  a  female  ^  J 
tenant  in  tail  may  be  tenant  by  the  curtesy  of  the  estate-tail.  4.  That  an  estate- 
tail  may  be  barred,  or  destroyed  by  a  fine,  by  a  common  rexjovery,  or  by  lineal 
warranty  descending  with  assets  to  the  heir.  All  which  will  hereafter  be 
explained  at  large. 

Thas  much  for  the  nature  of  estates-tail :  the  establishment  of  which  family 
law  (as  it  is  properly  styled  by  Pigott)  {g)  occasioned  infinite  diflficulties  and 
disputes,  {h)  Children  grew  disobedient  when  they  knew  they  could  not  be  set 
aside:  fanners  were  ousted  of  their  leases  made  by  tenants  in  tail;  for, if 
sue))  leases  had  been  valid,  then  under  colour  of  long  leases  the  issue  might 
have  been  virtually  disinherited ;  creditors  were  defrauded  of  their  debts ;  for, 
if  a  tenant  in  tail  could  have  charged  his  estate  with  their  payment,  he  might 
also  have  defeated  liis  issue,  by  mortgaging  it  for  as  much  as  it  was  worth ;  in- 
numerable latent  entails  were  produced  to  deprive  purchasers  of  the  lands  they 
had  fairly  bought ;  of  suits  in  consequence  of  which  our  ancient  books  are  full : 
and  treasons  were  encouraged ;  as  estates-tail  were  not  liable  to  forfeiture,  longer 
than  for  the  tenant's  life.  So  that  they  were  justly  branded,  as  the  source  of 
new  contentions,  and  mischiefs  unknown  to  the  common  law;  and  almost  uni- 
versally considei'ed  as  the  common  grievance  of  the  realm,  (t)  But  as  the 
nobility  were  always  fond  of  this  statute,  because  it  preserved  their  family  estates 
from  forfeiture,  there  was  little  hope  of  procuring  a  repeal  by  the  legislature, 
and  therefore,  by  the  connivance  of  an  active  and  politic  prince,  a  method  was 
devised  to  evade  it. 

About  two  hundred  years  intervened  between  the  making  of  the  statute  de 
donis,  and  the  application  of  common  recoveries  to  this  intent,  in  the  twelfth 
year  of  Edward  IV;  which  were  then  openly  declared  by  the  judges  to  be  a 
♦suffidlent  bar  of  an  estate-tail.  Uc)  For  thougli  the  courts  had,  so  long  r  ^^ ^^^  -. 
before  as  the  reign  of  Edward  III,  very  frequently  hinted  their  opinion  I-  ^ 
that  a  bar  might  be  eflFected  upon  these  principles,  (1)  yet  it  was  never  carried 
into  execution ;  till  Edward  IV,  observing  (m)  (in  the  disputes  between  the 
houses  of  York  and  Lancaster)  how  little  e£fect  attainders  for  treason  had  on 
families,  whose  estates  were  protected  by  the  sanctuary  of  entails,  gave  his 
countenance  to  this  proceeding,  and  suffered  Taltarum's  case  to  be  brought  be- 
fore the  court ;  (n)  wherein,  in  consequence  of  the  principles  then  laid  down,  it 
was  in  effect  determined,  that  a  common  recovery  suffered  by  tenant  in  tail 
should  be  an  effectual  destruction  thereof.  What  common  recoveries  are,  both 
in  their  nature  and  consequences,  and  why  they  are  allowed  to  be  a  bar  to  the 
estate-tail,  must  be  reserved  to  a  subsequent  inquiry.  At  present  I  shall  only 
say,  that  they  are  fictitious  proceedings,  introduced  by  a  kind  o{  piafraus,  to 
elude  the  statute  de  donis,  which  was  found  so  intolerably  mischievous,  and 
which  yet  one  branch  of  the  legislature  would  not  then  consent  to  repeal :  and 
that  these  recoveries,  however  clandestinely  introduced,  are  now  become  by  long 
use  and  acquiescence  a  most  common  assurance  of  lands ;  and  are  looked  upon 
as  the  legal  mode  of  conveyance,  by  which  tenant  in  tail  may  dispose  of  his 
lands  and  tenements:  so  that  no  court  will  suffer  them  to  be  shaken  or  reflected 
on,  and  even  acts  of  parliament  (o)  have  by  a  sidewind  countenanced  and  estab- 
lished them. 

(e)  Ibid,  i  19.  20.  (/)  Co.  Lltt  224.  iff)  Com.  Recor,  6.  (h)  1  Rep.  131. 

{i)  Co.  Litt  19.    Moor,  156.    10  Rep.  88.  {k)  1  Rep.  IHl.    6  Rep.  40.  [l)  lo  Rep.  87,  38. 

(n)  Year-book,  18  Edw.  IV,  14, 19.  FiUh.  Abr.  tU,  faux  recov.  20  Bro.  ibid.  80  lU.  roeov,  in  vahie,  19. 
m.taile,'M. 

(o)  1 1  Henry  Vn,  o.  20.  7  Henry  Vm,  c.  4.  84  and  86  Henry  Vm,  o.  20.  14  £Ux.  c.  8.  4  and  5  Ann,  o.  16. 
UGeo.ll,c.20. 
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This  expedient  having  greatly  abridged  estates  tail  with  regard  to  their  dura- 
tion, others  were  soon  invented  to  strip  them  of  other  priviKges.  The  next 
that  Was  attacked  was  their  freedom  from  forfeitures  for  treason.  For,  not- 
withstanding the  large  advances  made  by  recoveries,  in  the  compass  of  about 
threescore  years,  towards  unfettering  these  inheritances,  and  thereby  subjecting 
the  lands  to  forfeiture,  the  rapacious  prince  then  reigning,  finding  them  fre- 
r  ♦118 1  ^^^^^^J  *re8ettled  in  a  similar  manner  to  suit  the  convenience  of  fami- 
L  J   lies,  had  address  enough  to  procure  a  statute  (p)  whereby  all  estates  of 

inheritance  (under  which  general  words  estates-tail  were  covertly  included) 
are  declared  to  be  forfeited  to  the  king  upon  any  conviction  of  high  treason. 

The  next  attack  which  they  suffered  in  order  of  time,  was  by  the  statute  33 
Henry  VIII,  c.  28,  whereby  certain  leases  made  by  tenants  in  tail,  which  do  not 
tend  to  the  preiudice  of  the  issue,  were  allowed  to  be  good  in  law,  and  to  bind 
the  issue  in  tail.  But  they  received  a  more  violent  blow,  in  the  same  session  of 
parliament,  by  the  construction  put  upon  the  statute  of  fines,  (y)  by  the  statute  33 
Henry  VIII,  c.  36,  which  declares  a  fine  duly  levied  by  tenant  m  tail  to  be  a  com- 
plete bar  to  him  and  his  heirs,  and  all  other  persons  claiming  under  such  entail. 
This  was  evidently  agreeable  to  the  intention  of  Henry  VII,  whose  policy  it 
was  (before  common  recoveries  had  obtained  their  full  strength  and  authority) 
to  lay  the  road  as  open  as  possible  to  the  alienation  of  landed  property,  in  order 
to  weaken  the  overgrown  power  of  his  nobles.  But  as  they,  from  the  opposite 
reasons,  were  not  easily  brought  to  consent  to  such  a  provision,  it  was  therefore 
couched,  in  his  act,  under  covert  and  obscure  expressions.  And  the  judges, 
though  willing  to  construe  that  statute  as  favorably  as  possibly  for  the  defeat- 
ing of  entailed  estates,  yet  hesitated  at  giving  fines  so  extensive  a  power  by 
mere  implication,  when  the  statute  de  donis  had  expressly  declared,  that  they 
should  not  be  a  bar  to  estates- tail.  .  But  the  statute  of  Henry  VIII,  when  the 
doctrine  of  alienation  was  better  received,  and  the  will  of  the  prince  more  im- 
plicitly obeyed  than  before,  avowed  and  established  that  intention.  Yet,  in  order 
to  preserve  the  property  of  the  crown  from  any  danger  of  infringement,  all 
estates-tail  created  by  the  crown  and  of  which  the  crown  has  the  reversion,  are 
excepted  out  of  this  statute.  And  the  same  was  done  with  regard  to  common 
recoveries,  by  the  statute  34  and  35  Henry  VIII,  c.  20,  which  enacts,  ttiat  no 
feigned  recovery  had  against  tenants  in  tail,  where  the  estate  was  created  by  the 
r  ♦IIQ 1  *^^^^^>  (^)  *^^  ^^®  remainder  or  reversion  continues  still  in  the  crown, 
I-  J   shall  be  or  any  force  and  effect.    Which  is  allowing,  indirectly  and  col- 

laterally, their  full  force  and  effect  with  respect  to  ordinary  estates-tail,  where 
the  royal  prerogative  is  not  concerned. 

Lastly,  by  a  statute  of  the  succeeding  year,  («)  all  estates-tail  are  rendered  lia- 
ble to  be  charged  for  payment  of  debts  due  to  the  king  by  record  or  special 
contract;  as  since,  by  tne  bankrupt  laws,  (t)  they  are  also  subjected  to  be  sold 
for  the  debts  contracted  by  a  bankrupt.  (14)    And,  by  the  construction  put  on 

(p)  28  Hen.  Vin.  o.  IS  CqJ  4  Hen.  VII,  c.  W  frj  Co.  Litt.  372. 

(^J  33  Hen.  VUI,  c.  89, «  75  ft)  Stat.  21  Jac.  I,  o.  19. 

(14)  6  Geo.  IT,  c.  16,  8.  65. 

And  now  in  England,  by  stat.  3  and  4  William  FV,  c.  74,  the  tenant  in  tail  is  enabled  "  by  an 
ordinary  deed  of  conveyance  (if  dnly  enrolled),  and  without  resort  to  the  indirect  and  operose 
expedient  of  a  fine  or  recovery  (which  the  statute  wholly  abolishes)  to  aliene  in  fee-simple  abso- 
lute, or  for  any  less  estate,  the  lands  entailed,  and  thereby  to  bar  himself,  and  his  issue  and  aU 
Sersons  ha^-ing  any  ulterior  estate  therein.  Yet  this  is  subject  to  an  important  qualification, 
esigned  for  the  protection  of  family  settlements.  For  in  these  it  is  usual  to  settle  a  life 
estate  (which  is  a  nreehold  interest)  on  the  parent,  prior  to  the  estate-tail  limited  to  the  chil- 
dren; and  the  nature  of  a  recovery  (by  which  alone  interests  ulterior  to  the  estate- tail  could 
formerly  be  barred)  was  such  as  to  make  the  concurrence  of  the  immediate  tenant  of  the 
freehold  indispensable  to  its  validity.  In  order  therefore  to  continue  to  the  parent  (or  other 
prior  taker)  a  control  of  the  same  general  description,  the  actt  provides  that  where,  under  the 
same  settlement  which  created  the  estate-tail,  a  prior  estate  of  freehold,  or  for  years  determin- 
able with  life,  shall  have  been  conferred,  it  shall  not  be  competent  for  the  tenaut  in  tail  to 
bar  any  estate  taking  effect  upon  the  determination  of  the  estate-tail,  without  conseiit  of  the 
person  to  whom  such  prior  estate  was  given ;  who  receives  for  that  reason  the  appellation  of 
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the  statute  43  Eliz.  c.  4,  an  appointment  (u)  by  tenant  in  tail  of  the  landa 
entailed,  to  a  charitable  use,  is  good  without  fine  or  recovery. 

Estates-tail,  being  thus  bv  degrees  unfettered,  are  now  reduced  again  to 
almost  the  same  state,  even  before  issue  bom,  as  conditional  fees  were  in  oM 
common  law,  after  the  condition  was  performed,  by  the  birth  of  issue.  For, 
first,  the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  tenements  by  fine, 
by  recovery,  or  by  certain  other  means;  and  thereby  to  defeat  the  interest  as 
well  of  his  own  issue,  though  unborn,  as  also  of  the  reversioner,  except  in  the 
case  of  the  crown :  secondly,  he  is  now  liable  to  forfeit  them  for  high  treason : 
and  lastly,  he  may  charge  tbem  with  reasonable  leases,  and  also  with  such  of 
his  debts  as  are  due  to  the  crown  on  specialties,  or  have  been  contracted  with  his 
fellow-subjects  in  a  course  of  extensive  commerce.  (15) 


CHAPTER  VIIL 
OF  FREEHOLDS,  NOT  OF  INHERITANCE- 

We  are  next  to  discourse  of  such  estates  of  freehold,  as  are  not  of  inheritance, 
but /or  life  only.  And  of  these  estates  for  life,  some  are  conventional,  or  ex- 
pressly created  by  the  act  of  the  parties ;  others  merely  leaaly  or  created  by 
construction  and  operation  of  law.  (a)  We  will  consider  them  both  in  their 
order. 

1.  Estates  for  life,  expressly  created  by  deed  or  grant  (which  alone  are  prop- 
erly conventional),  are  where  a  lease  is  made  of  lands  or  tenements  to  a  man, 
to  hold  for  the  term  of  his  own  life,  or  for  that  of  any  other  person,  or  for  more 
lives  than  one :  in  any  of  which  cases  he  is  styled  tenant  for  life ;  only  when  he 
holds  the  estate  by  the  life  of  another,  he  is  usually  called  tenant  per  auter 
vie.  {b)  These  estates  for  life  are,  like  inheritances,  of  feudal  nature ;  and  were, 
for  some  time,  the  highest  estate  that  any  man  could  have  in  a  feud,  which  (as 
we  have  before  seen)  \c)  was  not  in  its  original  hereditary.  They  are  given  or 
conferred  by  the  same  feudal  rights  and  solemnities,  the  same  investiture  or  liv- 

(«)  2  Yern.  468.    Chan.  Preo.aS.  (a)  Wright,  190.  (5)  Litt.  f  66.  (o)  Page,  8S. 

protector  of  the  setUetnent  But  the  object  not  being  to  restrain  the  power  of  the  tenant  in  tail 
over  the  estate-tall  itself  (which  he  cocud  have  barred  before  the  statute  by  fine^  without  any 
other  person's  concurrence)  his  alienation  (in  the  manner  prescribed  by  the  act)  is  allowed  to 
be  effectual;  even  without  the  consent  of  the  protector,  so  far  as  regaras  the  barring  of  him- 
self and  his  issue."  1  Stephen's  Commentaries,  237.  And  later  than  the  statute  above  men- 
tioned, by  1  and  2  Tie.  o.  llO,  estates-tail  were  made  liable  to  judgments  recovered  for  ordinary 
debts. 

Mr.  Stephen  remarks  that  "  estates-tail  have  thus  been  gradually  xmfettered ;  and  are  now 
subject  to  even  less  restraint  than  attached  to  conditioQal  fees  at  common  law,  after  the  condi- 
tion was  performed  by  the  birth  of  issue.  For,  first,  the  tenant  in  tail  is  now  enabled  by  any 
ordinary  deed  of  convevance  (enrolled)  to  alien  his  lands  and  tenements  in  fee-simple  absolute, 
or  otherwise,  and  thereby  to  bar  his  Issue  (bom  or  unborn)  and  all  ulterior  claimants,  subject 
only  to  the  necessity,  so  far  as  the  latter  are  concerned,  of  obtaining  the  consent  of  the  protec- 
tor, where  there  is  one.  Secondly,  he  is  liable  to  forfeit  them  for  treason.  Thirdly,  he  may 
charge  them  with  reasonable  leases,  even  by  deed  not  enrolled ;  and  lastly,  thev  are  subject  to 
be  sold  for  payment  of  his  debts  to  the  same  extent  to  which  he  would  himself  have  had  power 
to-dispose  of  them." 

(15)  Estates-tail  were  introduced  into  the  American  colonies  with  other  elements  of  the 
common  law,  and  in  some  of  the  colonies  the  mode  of  barring  them  by  common  recovery 
obtained  before  the  revolntioiL  But  now  these  estates  are  either  changed  into  fee-simples,  or 
reversionary  estates  in  fee-simple,  and  do  not  exist  at  all  as  estates-tail,  or  may  be  converted 
into  estates  in  fee-simple  by  familiar  forms  of  conveyance  in  the  several  states,  by  force  of  their 
respective  statutes.  1  TVashbum  on  Real  Property,  SJ,  84.  It  is  competent  tor  the  legislature 
to  make  this  change  m  the  nature  of  estates.    Oooley  on  Oonst.  Lim.  360,  and  cases  there  cited. 
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ery  of  seisin,  as  fees  themselves  are;  (1)  and  they  are  held  by  fealty,  if  demanded, 
and  such  conventional  rents  and  services  as  the  lord  or  lessor,  and  his  tenant  or 
lessee,  have  agreed  on. 

r  ^221 1  *li8tates  for  life  may  be  created,  not  only  by  the  express  words  before 
^  J   mentioned,  but  also  by  a  general  grant,  without  defaning  or  limiting 

any  specific  estate.  As,  if  one  grants  to  A  B  the  manor  of  Dale,  this  makes 
him  tenant  for  life,  (d)  For  though,  as  there  are  no  words  of  inheritance  or 
heirs  mentioned  in  the  grant,  it  cannot  be  construed  to  be  a  fee,  it  shall  how- 
ever be  construed  to  be  as  large  an  estate  as  the  words  of  the  donation  will  bear, 
and  therefore  an  estate  for  life.  Also  such  a  grant  at  large,  or  a  ffrant  for  term 
of  life  generally,  shall  be  construed  to  be  an  estate  for  the  life  of  the  grantee;  (e) 
in  case  the  grantor  hath  authority  to  make  such  grant  r  for  an  estate  for  a  man's 
own  life  is  more  beneficial  and  of  a  higher  nature  than  for  any  other  life ;  and 
the  rule  of  law  is,  that  all  grants  are  to  be.  taken  most  strongly  against  the 
grantor,  {/)  unless  in  the  case  of  the  king. 

Such  estates  for  life  will,  generally  speaking,  endure  as  long  as  the  life  for 
which  they  are  granted :  but  there  are  some  estates  for  life,  which  may  deter- 
mine upon  future  contingencies,  before  the  life,  for  which  they  are  created 
expires.  As,  if  an  estate  t^  granted  to  a  woman  during  her  widowhood,  or  to  a 
man  until  he  be  promoted  to  a  benefice ;  in  these,  and  similar  cases,  whenever 
the  contingency  happens,  when  the  widow  marries,  or  when  the  grantee  obtains 
a  benefice,  the  respective  estates  are  absolutely  determined  and  gone,  (g)  Yet 
while  they  subsist,  they  are  reckoned  estates  for  life:  because,  the  time  for 
which  they  will  endure  being  uncertain,  they  may  by  possibility  last  for  life,  if 
the  contingencies  upon  which  they  are  to  determme  do  not  sooner  happen* 
And,  moreover,  in  case  an  estate  bo  granted  to  a  man  for  his  life,  generally,  it 
may  also  determine  by  his  civil  death :  as  if  he  enters  into  a  monastery,  whereby 
he  IS  dead  in  law :  (h)  for  which  reason  in  conveyances  the  grant  is  usually  made 
**  for  the  term  of  a  man's  natural  life ;"  which  can  only  determine  by  his  natu- 
ral death.  {%) 

r  ^j22  1  The  incidents  to  an  estate  for  life  are  principally  the  following ; 
L  J   which  are  applicable  not  only  to  that  species  of  tenants  for  life,  which 

are  expressly  created  by  deed;  but  also  to  those  which  are  created  by  act  and 
operation  of  law. 

1.  Every  tenant  for  life,  unless  restrained  by  covenant  or  agreement,  may  of 
common  right  take  upon  the  land  demised  to  him  reasonable  estovers  (k)  or 
botes.  (Z)  For  he  hath  a  right  to  the  full  enjoyment  alid  use  of  the  land,  and 
all  its  profits,  during  his  estate  therein.  But  he  is  not  permitted  to  cut  down 
timber,  or  do  other  waste  upon  the  premises:  (m)  for  the  destruction  of  such 
things  as  are  not  the  temporary  profits  of  the  tenement  is  not  necessary  for  the 
tenant's  complete  enjoyment  of  his  estate ;  but  tends  to  the  permanent  and 
lasting  loss  of  the  person  entitled  to  the  inheritance.  (2) 

(dj  Co.  LItt.  4i.  re  J  J  Md.  (f)  Ibid.  38.  CpJ  Co.  Litt.  «.    3  Rep.  ». 

(kj  2  Kep.  48.  (ij  SeQ  book  I.  p.  132.  CkJ  See  p.  85.  (IJ  Co.  Litt.  41.  (mj  Ibid.  5X 

(1)  [An  estate  for  life  may  be  created  by  any  of  the  modes  of  asnaranoe  or  conveyance  proper 
for  pansiug  freehold  estates;  as  by  bargam  and  sale  operating  under  the  statnte  of  uses;  by 
release  from  the  reversioner  to  the  tenant  for  years ;  by  grant  or  a  reversion  to  a  stranger,  or,  as 
mentioned  in  the  text,  by  feoffment.  In  each  of  these  couvevances  words  of  inheritance  are 
uecesnary  to  confer  an  estate  of  inheritance ;  and  if  no  words  of  inheritance  and  nothing  equiva- 
lent to  them  occur,  the  conveyance  passes  but  an  estate  for  the  life  of  the  grantee.} 

(^)  [  Where  the  commission  of  acts  of  waste,  such  as  cutting  down  timber  that  is  falling  into 
decay,  is  clearly  for  the  benefit  (»f  all  persons  interested  in  the  property,  the  courts  have  permitted 
a  tenant  for  life  to  cut  it,  the  pn)oeeds  being  invested  for  the  benefit  of  the  remaindermen,  but 
the  annual  interest  being  given  to  the  tenant  for  life.  Ti»oker  v.  Anncsley,  5  Sim.  235 ;  Waldo 
V.  Waldo,  7  id.  261 ;  PhUliprt  v.  Barlow,  14  id.  2f)3;  Bateman  v.  Hotchkin,  31  Beav.  436.] 

Estates  may  be  created  without  impeachment  of  waste,  in  which  case  the  tenant  has  a  much* 
larger  power,  though  even  then  he  must  not  commit  acts  which  tend  to  the  destmcti(m  of  the 
estate,  such  as  the  demolition  of  a  castle :  Vane  v.  Lord  Barnard,  2  Vem.  738 ;  or  ornamental 
trees :  Aston  v,  Aston,  1  Ves.  Sen.  265.  But  the  doctrine  that  he  must  not  out  down  timber  is  not 
entirely  applicable  to  the  condition  of  the  American  States,  in  some  parts  of  which  and  undtTsoiiie 
circumstances  it  would  be  regarded  as  beneficial  to  both  parties  for  the  tenant  to  clear  and  improve  a 
portion  of  the  land.  See  Crockett «.  Crockett,  2  Ohio  N.  8.  180;  McCay  v.  Wait,  51  Barb.  2\i:i. 
406  ^  T 

Digitized  by  VjOOQ  16 


Chap.  8.]  Emblements.  122 

2.  Tenant  for  life,  or  his  representatives,  shall  not  be  prejudiced  by  any  snd- 
den  determination  of  bis  estate,  because  such  a  determination  is  contingent  and 
uncertain,  (n)  Therefore  if  a  tenant  for  his  own  life  sows  the  lands  and  dies 
before  harvest,  his  executors  shall  have  the  emblements  or  profits  of  the  crop :  (3) 
for  the  estate  was  determined  hj  the  act  of-  God,  and  it  is  a  maxim  in  the  law, 
that  actus  Dei  nemini  facit  injuriam^  The  representatives,  therefore, .  of  the 
tenant  for  life  shall  have  the  emblements  to  compensate  for  the  labour  and 
expense  of  tilling,  manuring  and  sowinff  the  lands;  and  also  for  the  encourage- 
ment of  husbanm-y,  which  being  a  public  benefit,  tending  to  the  increase  and 
plenty  of  provisions,  ought  to  have  the  utmost  security  and  privilege  that  the 
law  can  give  it.  Wherefore  by  the  feudal  law,  if  a  tenant  for  life  died  between 
the  beginning  of  September  and  the  end  of  February,  the  lord,  who  was  entitled 
to  the  reversion,  was  also  entitled  to  the  profits  of  the  whole  year ;  but  if  he  died 
between  the  beginning  of  March  and  the  end  *of  August,  the  heirs  of  r  ^^^q  i 
the  tenant  received  the  whole,  (o)     From  hence  our  law  of  emblements   *■  ^ 

seems  to  have  been  derived,  but  with  very  considerable  improvements.  So  it  is, 
also,  if  a  man  be  tenant  for  the  life  of  another,  and  cestui  que  vie,  or  he  on 
whose  life  the  land  is  held,  dies  after  the  corn  sown,  the  tenant  ^er  auter  vie 
shall  have  the  emblements.  The  same  is  also  the  rule,  if  a  life  estate  be  deter- 
mined by  the  a^t  of  law.  Therefore  if  a  lease  be  made  to  husband  and  wife 
during  coverture  (which  gives  them  a  determinable  estate  for  life),  and  the 
husband  sows  the  land,  ana  afterwards  they  are  divorced  a  vinculo  matrimonii, 
the  husband  shall  have  the  emblements  in  this  case ;  for  the  sentence  of  divorce 
is  the  act  of  law.  (p)  But  if  an  estate  for  life  be  determined  by  the  tenant's 
own  act  (as,  by  forteiture  for  waste  committed ;  or,  if  a  tenant  during  widow- 
hood thinks  proper  to  marry),  in  these,  and  similar  cases,  the  tenants,  havilig 
thus  determined  the  estate  by  their  own  acts,  shall  not  be  entitled  to  take  the 
emblements,  (q)  (4)  The  doctrine  ot  emblements  extends  not  only  to  corn  sown, 
but  to  roots  planted,  or  other  annual  artificial  profit,  but  it  is  otherwise  of  fruit 
trees,  grass,  and  the  like;  which  are  not  planted  annually  at  the  expense  and 
labour  of  the  tenant,  but  are  either  a  permanent  or  natural  profit  of  the  earth,  {r) 
For  when  a  man  plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  contempla- 
tion of  any  present  profit ;  but  merely  with  a  prospect  of  its  being  useful  to 

(n)  Ibid.  «.  (o)Feud  I.  2,  t.  28.  (pj  6  Rep.  116.  (qj  Co.  Litt  56. 

(rj  Co.  Litt.  S5,  06.    1  Roll.  Abr.  728. 

C3)  This  means  snch  crops  as  are  produced  by  annnal  planting  and  cnltnre,  and  not  such 
as  grass,  fruit  and  the  like,  as  are  the  annual  produce  irom  permanent  roots.  Stewait  v. 
Doughty,  9  Johns.  108.  But  hops,  it  is  said,  are  an  exception,  and  will  go  to  the  tenant  as 
emblements,  because  they  require  annual  training  and  culture :  1  Washb.  Real.  Prop.  102 ;  and 
so  will  trees,  shrubs,  <fee ..  planted  by  gardeners  and  nOrserymen  for  sale.  Penton  v.  Robart,  2  £ast, 
88.  The  mere  preparation  of  the  soil  for  crops  will  give  the  tenant  no  right  to  emblements,  if 
they  have  not  been  actually  planted  when  his  estate  terminates.  Stewart  v.  Doughty,  9  Johns. 
108;  Thompson  v.  Thompson,  6  Munf.  514;  Price  v.  Pickett,  21  Ala.  741. 

(4)  [Emblements  are  considered  for  most  purposes  as  ^oods  and  chattels ;  the^  go,  as  has 
been  seen,  to  the  executors,  they  may  be  taken  m  execution,  and  contracts  relating  to  them 
have  been  held  not  to  be  contracts  relating  to  any  interest  in  lands  within  the  statute  of  frauds, 
in  contradistinction  to  contracts  relating  to  growing  grass,  crops  of  fruit,  Ac.  2Brod.  and  B.  368; 
5  B.  and  C.  829 ;  8  Dowl.  and  Ry.  611 ;  4  Mee.  and  W.  363.] 

To  entitle  the  tenant  to  emblements,  his  estate  must  be  of  uncertain  duration,  and  must  have 
been  terminated  in  some  other  manner  than  by  his  own  act  For  if  he  knows  when  his 
estate  is  to  cease,  and  plants  crops  which  will  not  ripen  during  the  term,  it  is  his  own  folly, 
and  the  reversioner  is  not  to  be  Uie  suflferer  in  consequence.  And  the  law  will  not  protect  him 
against  the  consequences  of  his  act  if  he  voluntarily  puts  an  end  to  an  estate  before  his  crops 

Ant  TnafnrAil       xriri .i „    -wwr. j.,    o  vr    rr    rcno  .   Ttn^it-.^^-m^u    ..     rK.tt^nrm     1A    TnVma    'UUi  *   tTom^ 

P.  Carson, ' 

Chesley  v.    ,   -     -  -  «,  -.^^r 

entitled  to  emblements  if  she  terminates  the  estate  by  marriage.  Hawkins  v.  Skeggs,  10  Humph. 
31.  Kor  is  a  parson  whi»  resigns  his  living.  Bulwer  v.  Bulwer,  2  B.  and  Aid.  470.  See  Davis 
V,  Eyton,  7  Bing.  l.'>4. 

Incident  to  the  right  to  emblements,  is  the  ri^ht  to  go  upon  the  premises  for  the  purpose  of 
eultivati(m  and  harvest,  the  reversioner  l»eing  m  possession  for  all  other  purpot»e8.  1  Washb 
Real  Vrop.  105, 106 
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him  m  Idttire,  knd  to  future  successions  of  tenants.  The  advantages  also  of 
emblements  are  particularly  extended  to  the  parochial  clergy  by  the  statute  28 
Hen.  VI f I,  c.  11.  For  all  persons,  who  are  presented  to  any  ecclesiastical  b**ne- 
fice,  or  to  any  civil  office,  are  considered  as  tenants  for  their  own  lives,  unless 
the  contrary  be  expressed  in  the  form  of  donation. 

3.  A  third  incident  to  estates  for  life  relates  to  the  under-tenants,  or  lessees. 
For  they  have  the  same,  nay,  greater  indulgences  than  their  lessors,  the  original 
r  *J  24  1  ^^^^^^  ^^^  ^^^^  "^^^  same ;  for  the  law  of  estovers  and  emblements  *with 
*-  -»   regard  to  the  tenant  for  life,  is  also  law  with  regard  to  his  under-tenant, 

who  represents  him  and  stands  in  his  place:  (s)  and  greater;  for  in  those  cases 
where  tenant  for  life  shall  not  have  the  emblements,  hecause  the  estate  deter- 
mines by  his  own  act,  the  exception  shall  not  reach  his  lessee,  who  is  a  third 
Eerson.  As  in  the  case  of  a  woman  who  holds  durante  viduitate:  her  taking 
usband  is  her  own  act,  and  therefore  deprives  her  of  the  emblements ;  but  if 
she  leases  her  estate  to  an  under-tenant,  who  sows  the  land,  and  she  then  mar- 
ries, this  her  act  shall  not  deprive  the  tenant  of  his  emblements,  who  is  a 
stranger,  and  could  not  prevent  her.  (/)  .  The  lessees  of  tenants  for  life  had  also 
at  the  common  law  another  most  unreasonable  advantage ;  for  at  the  death  of 
their  lessors,  the  tenants  for  life,  these  under-tenants,  might  if  they  pleased  quit 
the  premises,  and  pay  no  rent  to  any  body  for  the  occupation  of  the  land  since 
the  last  quarter  da^,  or  other  day  assigned  for  the  payment  of  rent,  (w)  To 
remedy  which  it  is  now  enacted,  (v)  that  the  executors  or  administrators  of 
tenant  for  life,  on  whose  death  any  lease  determined,  shall  recover  of  the  lessee 
a  ratable  proportion  of  rent  from  the  last  day  of  payment  to  the  death  of  such 
lessor.  (6) 

II.  The  next  estate  for  life  is  of  the  legal  kind,  a49  contradistinguished  from 
conventional;  viz:  that  of  tenant  in  tail  after  possibility  of  issue  extinct.  This 
happens  where  one  is  tenant  in  special  tail ;  and  a  person,  from  whose  body  the 
issue  was  to  spring,  dies  without  issue ;  or,  having  left  issue,  that  issue  becomes 
extinct :  in  either  of  these  cases  the  surviving  tenant  in  special  tail  becomes  tenant 
in  tail  after  possibility  of  issue  extinct.  As  where  one  has  an  estate  to  h  im  and  his 
heirs  on  the  body  of  his  present  wife  to  be  begotten,  and  the  wife  dies  without 
issue:  (w)  in  this  case  the  man  has  an  estate-tail,  which  cannot  possibly  descend 
to  any  one;  and  therefore  the  law  makes  use  of  this  long  penphrasis,  as  abo- 
lutely  necessary  to  give  an  adequate  idea  of  his  estate.  For  if  it  had  called  him 
r  ♦!  9*^  1  ^*^®^y  i^'f^^f^^  ^^  fee-tail  special,  that  *would  not  have  distinguished  him 
I  1^0  J  fp^^jj^  others;  and  besides,  he  has  no  longer  an  estate  of  inheritance  or 
fee,  (x)  for  he  can  have  no  heirs  capable  of  taking  per  formam  doni.  Had  it 
called  him  tenant  in  tail  without  issue,  this  had  only  related  to  thepresent  fact, 
and  would  not  have  excluded  the  possibility  of  future  issue.  Had  he  been 
styled  tenant  in  tail  unthout  possibility  of  issue  this  would  exclude  time  past  aa 
well  as  present,  and  he  might  under  this  description  never  have  had  any  possi- 
bility of  issue.  No  definition  therefore  could  so  exactlv  mark  him  out,  as  this 
( f  tenant  in  tail  after  possibility  of  isstie  extinct,  which  (with  a  precision  pecu- 
liar to  our  own  law)  not  only  takes  in  the  possibility  ol  issue  in  tail  which  he 
once  had,  but  also  states  that  this  possibility  is  now  extinguished  and  gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is,  by  the  death  of  that 
person  out  of  whose  body  the  issue  was  to  spring ;  for  no  limitation,  conveyance, 
or  other  human  act  can  make  it.  For,  if  land  be  given  to  a  mim  and  his  wife, 
and   the  heirs  of  their  two  bodies  begotten,  and  they  are  divorced  a  vinculo 

r»)  Co  Lltt  M  ft  J  Cro.  Elk.  461.    1  Roll.  Abr.  727.  fu)  10  Rep.  127. 

Cvj  sSiu  11  cSi.  n,  c.  1»,  ♦  M  r»;  Ult.  i  32.  Cxj  1  RoII.  Rep.  184.    11  Rep.  80. 


(b)  At  the  oommon  law  a  teDant  for  life,  unless  expressly  authonzed  by  the  instrnment  creating 
the  estate,  could  grant  no  lease  which  would  have  force  after  the  termination  of  the  Hie  estate; 
but  i»y  .suitute  ly  and  20  Vic.  c.  120,  amended  by  later  statutes,  leanes  ol  the  lands,  excepting 
the  manor  house  and  the  demesnes  and  lands  usually  occupied  with  it,  may  be  made  for  any  t4jrm 
not  exceedinK  twenty -one  years,  to  take  effect  in  possession;  and  even  longer  leases  maybe 
given  by  consent  of  the  court  of  ohanoeiy. 
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fnatrimoiiti,  they  shall  neither  of  them  have  this  estate,  but  be  barely  tenants  for 
life,  notwithstanding  the  inheritance  once  vested  in  them,  (v)  A  possibility  of 
issne  is  always  supposed  to  exist,  in  law,  unless  extin^uishea  by  the  death  of  the 
parties ;  even  though  the  donees  be  each  of  them  an  hundred  years  old.  {zj 

This  estate  is  of  an  amphibious  nature,  partaking  partly  of  an  estate-tail,  and 
partly  of  an  estate  for  life.  The  tenant  is,  in  truth,  only  tenant  for  life,  but  with 
many  of  the  privileges  of  a  tenant  in  tail ;  as  not  to  be  punishable  for  waste, 
Ac. ;  (a)  (6)  or,  he  is  tenant  in  tail,  with  many  of  the  restrictions  of  a  tenant  for 

ry^Co.Utt.28.  r«;Litt.«84.    Co.  Litt.28.  ra^  Co.  Litt.  27. 

(6^  [See  posty  chapter  18  of  this  book,  p.  283.  All  authorities  agree,  that  tenant  in  tail  after 
possibility  of  issne  extinct  is  dii^punishaole  for  waste :  Doctor  and  Stadent,  dial.  2,  c.  1 ;  but, 
m  Herlakenden's  Case,  4  Rep.  63,  C.  J.  Wray  is  reported  to  have  said,  that,  although  tenant  in 
•tail  after  possibility,  <feo.,  cannot  be  punished  in  waste  for  cutting  down  trees  upon  tlie  land 
he  holds  as  such  tenant ;  ^ret  he  cannot  have  the  absolute  interest  in  the  trees,  and  if  he  sells 
them,  cannot  retain  the  price.  This  dictum  is  noticed  by  Mr.  Harerave  in  his  2d  note  to  Co.  Litt. 
27  b ;  and  is  countenanced  by  aniYther  dietum  in  Abraham  v.  Biibb,  2  Freeman,  53 ;  Mr.  Chris- 
tian, too,  in  his  annotation  upon  the  passage  of  the  text,  considers  it  as  settled  law,  that,  if  a 
tenant  in  tail  after  possibility,  <fcc.,  cuts  down  trees,  they  do  not  become  his  property,  but  will 
belong  to  the  party  who  has  the  first  estate  of  inheritance.  In  opposition,  however,  to  the 
doctrine  imputed  to  C.  J.  Wray,  and  the  obiter  dictum  in  Abraham  v.  Babb,  it  was  distinctly 
resolved  by  the  whole  court  of  king's  bench,  (consisting  of  Coke,  Crooke,  Doddridge,  and 
Haughton,)  in  the  case  of  Bowles  v.  Bertee,  1  KoUe's  Ben.  Id4  ;  S.  C,  11  Rep.  84,  that  a  tenant 
after  possibility  has  the  whole  property  in  trees  which  he  either  causes  to  be  cut  down,  or 
which  are  blown  down,  on  the  estate.  And  this  seems  to  be  now  firmly  settled  by  the  case  of 
"Williams  v.  Williams.  When  that  case  was  before  Lord  ChanceUor  Eldon,  his  lordship  (as 
reported  in  15  Yes.  427)  intimated,  that  he  could  not  imagine  how  it  was  doubted  that  the 
tenant,  being  dispunishable,  had  not,  as  a  consequence,  the  property  in  the  trees.  That  it  was 
singular  there  should  be  an  argument  raised,  that  such  a  tenant  should  be  restrained  from 
committing  malicious  waste,  by  cutting  ornamental  timber :  Garth  v.  Cotton,  1  Dick.  209 ;  if  it 
was  understood  to  be  the  law  that  he  could  not  commit  waste  of  any  kind.  Attorney- General 
«.  Duke  of  Marlboroueh,  3  Mad.  539.  However,  as  all  the  previous  cases  in  which  tenant  in 
tail  aft^er  possibility  of  issue  extinct  had  been  determined  to  be  dispunishable  of  waste,  were 
cases  in  which  the  tenant  had  once  been  tenant  in  tail  with  the  other  donee  in  possession ;  and 
in  the  case  of  Williams  v.  Williams  the  tenant  claimed  in  remainder ,  aft»r  tine  death  of  the 
joint  donee ;  Lord  Eldon  thought  it  advisable,  before  he  made  a  final  decree,  to  direct  a  case 
to  the  court  of  King's  Bench,  not  describing  the  claimant  as  tenant  in  tail  after  possibility  of 
issue  extinct,  but  stating  the  limitations  of  the  settlement  under  which  the  claim  was  made.  The 
case  was  accordingly  argued  at  law,  and  a  certificate  returned :  that  the  claimant  was  tenant  in 
tail  aft;er  possibility  of  issue  extinct;  was  unimpeachable  of  waste  upon  the  estate  comprised  in 
the  settlement ;  and,  having  cut  timber  thereon,  was  entitled  to  the  timber  so  cut  as  her  own 
property.    12  East,  221. 

A  tenant  for  life,  without  impeachment  of  waste,  and  a  tenant  in  tail  after  possibility  of  issue 
extinct,  seem  to  stand  upon  precisely  the  same  footing  in  regard  to  aU  questions  of  waste : 
Attorney-General  v.  Duke  of  Marlborough,  3  Mad.  539 ;  and  a  tenant  for  life,  dispunishable  for 
waste,  is  clearly  not  compellable  to  pursue  such  a  course  of  management  of  the  timber  upon  the 
estate,  as  a  t«nant  in  fee  might  think  most  advantageous.  Whatever  trees  are  fit  for  the  purpose 
of  timber  he  may  cut  down,  though  they  may  be  still  in  an  improving  state.  Smythe  v.  Smythe, 
2  Swanst.  252 ;  Brydges  v.  Stevens,  id.  152,  n ;  Coffin  v.  Coffin,  Jacon's  Rep.  72.  No  tenant  for 
life,  however,  of  any  description,  although  not  subject  to  impeachment  for  waste,  must  cut  down 
trees  planted  for  ornament  or  shelter  to  a  mansion-house,  or  saplings  not  fit  to  be  felled  as  tim- 
ber, for  this  would  not  be  a  fairly  beneficial  exercise  of  the  license  given  to  him,  but  a  malicious 
and  fraudulent  injury  to  the  remainder-man.  Chamberlayne  v,  Dammer,  2  Br.  549 ;  Cholmeley 
V.  Paxton,  3  Bing.  212  5  Lord  Tamworth  v.  Lord  Ferrers,  6  Ves.  420.  In  this  respect,  the  claim 
which  might,  pemaps,  be  succest^ly  asserted  in  a  court  of  law,  as  to  the  right  of  roUiug  any  tim- 
ber whatsoever,  is  controlled  in  courts  of  equity :  Marquis  of  Downshire  t*.  Lady  Sandys,  6  Ves. 
114:  Lord  Bernard's  Case,  Prec.  in  Cha.  455;  and  that  even  on  the  application  of  a  mer€  tenant 
for  life  in  remainder.  Davies  v.  Leo,  6  Ves.  787.  And  not  only  wanton  malice,  but  fraud  and 
collusion,  by  which  the  legal  remedies  against  waste  may  be  evaded,  will  give  to  courts  of  equity 
a  jurisdiction  over  such  cases,  often  beyond,  and  even  contrary  to,  the  rules  of  law.  Garth  v. 
Cotton,  3  Atk.  755. 

A  tenant  for  life,  without  impeachment  of  waste,  has  no  interest  in  the  timber  on  the  estate 
while  it  is  standing:  nor  can  ne  convey  any  interest  in  such  growing  timber  to  another: 
Cholmeleiy  v,  Paxton,  3  Bing.  211 ;  if,  in  execution  of  a  i>ower,  he  should  sell  the  estate,  with 
the  timber  growing  therecm,  he  cannot  retain,  for  his  own  absolute  use,  that  part  of  the  pur- 
chase money  which  was  the  consideration  for  the  timber ;  though,  before  he  sold  the  estate, 
he  might,  it  seems,  have  cut  down  every  sizable  tree,  and  put  the  produce  into  his  pocket. 
Doran  v.  Wiltshire,  3  Swanst.  701.    And  the  peculiar  privileges  which  a  tenant  for  liie  aftei 
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life ;  as  to  forfeit  his  estate,  if  he  alienes  it  in  fee-simple :  (b)  whereas  such 
alienation  by  tenant  in  tail,  though  voidable  by  the  issue,  is  no  forfeiture  of  the 
r  m J26  1  estate  to  the  reversioner :  who  is  not  concerned  in  interest,  *till  all 
L  J  possibility  of  issue  be  extinct    But,  in  general,  the  law  looks  upon  this 

estate  as  equivalent  to  an  estate  for  life  only;  and,  as  such,  will  permit  this 
tenant  to  exchange  his  estate  with  a  tenant  for  life,  which  exchange  can  only 
be  made,  as  we  shall  see  hereafter,  of  estates  that  are  equal  in  their  nature. 

III.  Tenant  by  the  curtesy  of  England,  is  where  a  man  marries  a  woman 
seised  of  an  estate  of  inheritance,  that  is,  of  lands  and  tenements  in  fee-simple  or 
fee-tail ;  and  has  by  her  issue,  born  alive,  which  was  capable  of  inheriting  her 
estate.  In  this  case,  he  shall,  on  the  death  of  his  wife,  hold  the  lands  for  his 
life,  as  tenant  by  the  curtesy  of  England,  (c)  (7) 

This  estate,  according  to  Littleton,  has  its  denomination,  because  it  is  used 
within  the  realm  of  England  only;  and  it  is  said  in  the  Mirrour(d)  to  have 
been  introduced  by  King  Henry  the  First ;  but  it  appears  also  to  have  been  the 
established  law  of  Scotland,  wherein  it  was  called  curialitas,  (e)  so  that  probably 
our  word  curtesy  was  understood  to  signify  rather  an  attendance  upon  the  lord  s 
court  or  curtis  (that  is,  being  his  vassal  or  tenant),  than  to  denote  any  peculiar 
favour  belonging  to  this  island.  And  therefore  it  is  laid  down  (/ )  that  by 
having  issue,  the  husband  shall  be  entitled  to  do  homage  to  the  lord,  for  the 
wife's  lands,  alone:  whereas,  before  issue  had,  they  must  both  have  done  it 
together.  It  ig  likewise  used  in  Ireland,  by  virtue  of  an  ordinance  of  King 
Henry  III.  (g)  It  also  appears  (h)  to  have  obtained  in  Normandy ;  and  was 
likewise  used  among  the  ancient  Almains  or  Germans,  (t)  And  yet  it  is  not 
generally  apprehended  to  have  been  a  consequence  of  feudal  tenure,  (k)  though 

1  think  some  substantial  feudal  reasons  may  be  given  for  its  introduction.  For 
if  a  woman  seised  of  lands  hath  issue  by  her  nusband,  and  dies,  the  husband 
is  the  natural  guardian  of  the  child,  and  as  such  is  in  reason  entitled  to 
r  in^27  1  **'^^  profits  of  the  lands  in  order  to  maintain  it ;  for  which  reason  the  heir 
L  J  apparent  of  a  tenant  by  the  curtesy  could  not  be  in  ward  to  the  lord  of  the 
fee,  during  the  life  of  such  tenant  {I)  As  soon,  therefore,  as  any  child  was  born, 
the  father  began  to  have  a  permanent  interest  in  the  lands ;  he  became  one  of 
the  pares  curtis,  did  homage  to  the  lord,  and  was  called  tenant  by  the  curtesy 
initiate  ;  and  this  estate  being  once  vested  in  him  by  the  birth  of  the  child,  was 
not  suffered  to  determine  by  the  subsequent  death  or  coming  of  age  of  the  infant 

There  are  four  re^iuisites  necessary  to  make  a  tenancy  by  the  curtesy ;  marriage, 
seisin  of  the  wife,  issue,  and  death  of  the  wife,  (m)  1.  The  marriage  must  oe 
canonical  and  legal.  2.  The  seisin  of  the  wife  must  be  an  actual  seisin,  or 
possession  of  the  lands ;  not  a  bare  right  to  possess,  which  is  a  seisin  in  law,  but 
an  actual  possession,  which  is  a  seisin  in  deed.  (8)  And  therefore  a  man  shall 
not  be  tenant  by  the  curtesy  of  a  remainder  or  reversion.  (9)  But  of  some 
incorporeal  hereditaments  a  man  may  be  tenant  by  the  curtesy,  though  there 

rt;  Co.  Litt  28.  re;  Litt.  J  35.  52.  (dj  c.i.^S,  (ej  Crag.  I.  2.  c.  }9.  i  i. 

(f)  Litt.  ♦  «0.  Co.  Litt.  30.  67.       (g)  Pat.  11  H.  IJL  m.  30,  In  2  Bac.  Abr.  659.       (kj  Grand  Coustum.  e.  119. 

(ij  Lindeubrog.  LL.  Alman^  t.  92  (kJ  Wright,  294.  (IJ  F.  N.  B  143.  (mj  Co.  Litt.  30. 

possibility  of  issue  extinct  is  allowed  to  enjoy,  because  the  inheritance  was  once  in  him,  are  per- 
sonal privileges ;  if  he  grants  over  his  estate  to  another,  his  grantee  will  be  bare  tenant  for  life. 

2  Inst.  302;  George  Ap  Rice's  Case,  3  Leon.  241.] 

(7)  [See  a  reference  to  some  old  instances  of  curtesy  of  titles  and  ofOices  of  honor,  Co.  Litt.  29, 
a.  Mr.  Hargrave  says :  **  I  cannot  learn  that  there  have  been  any  claims  of  dignities  by  curtesy 
since  Lord  Coke's  time.'*] 

(8)  [Entry  is  not  always  necessary  t(»  an  actual  seisin  or  seisin  in  deed ;  for,  if  the  land  be  in  lease 
for  yearSf  curtesy  may  be  without  entry  or  even  receipt  of  rent,  the  possession  of  the  lessee  being 
the  possession  of  the  husband  and  wife.  Co.  Litt.  29,  a.  n.  3 ;  3  Atk.  469.  But  if  the  lands  were 
not  let,  and  the  wife  died  before  entry,  there  could  be  no  curtesy.    Co.  Litt.  29.] 

(9)  [^  A  man  will  not  be  entitled  to  tenancy  by  the  curtesy  of,  nor  a  woman  to  dower  out  of,  a 
reversion  or  remainder  expectant  upon  an  estate  of  freehold ;  but  upon  a  reversion  expi«ctfint 
upon  an  estate  for  years,  both  these  rights  (of  dower  and  of  curtesy)  accrue :  Stoughton  v.  Leigh, 
1  Taunt.  410  ;  for  the  possession  of  the  tenant  for  rears  constitute^''  a  legal  seisin  of  the  freehold 
in  reversion.     De  Gray  v,  Richardson,  3  Atk.  470;*G«KKUitle  r.  Newman,  3  "Wils.  521.] 
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have  been  no  actnal  seisin  of  the  wife :  as  in  case  of  an  advowson,  where  the 
church  has  not  become  void  in  the  lifetime  of  the  wife :  which  a  man  may 
hold  by  the  curtesy,  because  it  is  impossible  ever  to  have  actual  seisin  of  it, 
and  impotentia  excusat  legem,  (n)  If  the  wife  be  an  idiot,  the  husband  shall  not 
be  tenant  by  the  curtesy  of  her  lands ;  for  the  king  by  prerogative  is  entited  to 
them,  the  instant  she  herself  has  any  title ;  and  since  she  could  never  be  right- 
fully seised  of  the  lands,  and  the  husband's  title  depends  entirely  upon 
her  seisin,  the  husband  can  have  no  title  as  tenant  by  the  curtesy,  (o)  (10) 
3.  The  issue  must  be  bom  alive.  Some  have  had  a  notion  that  it  must  be 
heard  to  cry ;  but  that  is  a  mistake.  Crying  indeed  is  the  strongeai  evidence  of 
its  being  born  alive;  but  it  is  not  the  only  evidence,  (p)  (11)  The  issue 
also  must  be  born  during  the  life  of  the  mother ;  for  if  the  mother  dies  in 
labour,  and  the  Oae^rean  operation  is  performed,  the  husband  in  this  case  shall 
not  be  tenant  by  the  *curtesy ;  because,  at  the  instant  of  the  mother's  r  *i28l 
death  he  was  clearly  not  entitled,  as  having  had  no  issue  born,  but   L  J 

the  land  descended  to  the  child  while  he  was  yet  in  his  mother's  womb;  and  the 
estate  being  once  so  vested,  shall  not  afterwards  be  taken  from  him.  (q)  In 
gavelkind  lands,  a  husband  may  be  tenant  by  the  curtesy,  without  having  any 
issue,  (r)  But  in  general  there  must  be  issue  bom :  and  such  issue  as  is  also 
capable  of  inheriting  the  mother's  estate,  (s)  Therefore,  if  a  woman  be  tenant 
in  tail  male,  and  hath  only  a  daughter  bom,  the  husband  is  not  therebv  entitled 
to  be  tenant  by  the  curtesy ;  because  such  issue  female  can  never  innerit  the 
estate  in  tail  male.  (/)  And  this  seems  to  be  the  principal  reason  why  the  hus- 
band cannot  be  tenant  by  the  curtesy  of  any  lands  of  which  the  wife  was  not 
actually  seised;  (12)  because,  in  order  to  entitle  himself  to  such  estate,  he  must 
have  begotten  issue  that  may  be  heir  to  the  wife :  but  no  one,  by  the  standing 
rule  of  law,  can  be  heir  to  the  ancestor  of  any  land,  whereof  the  ancestor  was 
not  actually  seised :  and  therefore,  as  the  husband  hath  never  begotten  anv  issue 
that  can  be  heir  to  those  lands,  (13)  he  shall  not  be  tenant  of  them  by  the 

(nj  Co.  Litt.  29.  foj  Co.  LItt  30.    Plowd.  aa.  fpj  Dyer  25.    8  Rep.  34. 

(qj  Co.  Litt.  29.  frj  Ibid.  30.  (»)  Litt.  f  56.  (i)  Co.  Litt  29. 

(10)  There  can  be  no  ourte8y  in  such  case,  because  the  marriage  was  absolutely  void,  for  the 
want  of  legal  capacity  on  the  part  of  the  woman  to  form  the  relation.  See  book  1,  p.  43S,  439 ; 
Ex  parte  Bamsley,  3  Atk.  168 ;  Foster  i;.  Means,  1  Speers,  Eq.  569 ;  Crump  v.  Morgan,  3  Ired. 
Eq.  91. 

(11)  See  Marsellis  v,  Thalhimer,  2  Paige,  35;  Brock  r.  Kellack^  30  L.  J.  CHi.  498. 

(12)  The  seisin  of  the  wife  need  not  be  of  a  le^al  estate ;  for  if  the  lands  are  held  for  her  in 
trust,  and  she  is  entitled  to  the  rentt*  and  profits  in  fee,  she  has  such  a  seisin  as  will  give  the 
husband  an  equitable  estate  by  the  curtesy.    Hearle  v.  Greenbank,  3  Atk.  717 ;  Davis  i;.  Mason, 

I  Pet  503 ;  Morgan  v  Morgan,  5  Madd.  408.  But  if  her  equitable  estate  of  inheritance  is 
settled  upon  her  to  her  separate  use,  curtesy  will  not  att^vch.  1  VTashb.  Real  Prop.  130 ; 
Ck)ckTan  r.  O'Hem.  4  W.  andS.  %.  But  it  is  otherwise  by  statute  in  some  states.  See  1 
Washb.  Real  Prop.  131 ;  Tillinghastt;.  Coggcihall,  7  R.  I.  383.  If  the  wife  has  the  legal  estate, 
a  constructive  seisin  is  sufficient ;  as  where  the  lands  are  vacant  or  are  held  under  lea^e  by  tenant 
for  years :  Jackson  v.  Johnson,  5  Cow.  74 ;  Chew  v.  Commissioners,  <kc.,  5  Rawle,  160 ;  Day 
V,  Cochran,  24  Miss.  261;  Stephens  v.  Hume,  25  Mo.  349;  Davis  ».  Masdn,  1  Pet.  506;  Pierce 
V,  Wanett,  10  Ired.  446;  Wells  t;.  Thompson,  13  Ala.  793;  McCorry  t;.  King,  3  Humph.  267; 
Lowry  t>.  Steele,  4  Ohio,  170.  But  in  Kentucky  actual  seisin  in  the  wife  appeare  to  be  neces- 
sary ;  Neely  v.  Butler,  10  B.  Monr.  48  j  Stinebaugb  v.  Wisdom,  13  id.  467 ;  th«mgh  if  the  wife  is 
in  the  receipt  of  the  rents  and  profits,  this  is  sufficient ;  the  possession  of  her  tenant  being  regarded 
as  her  possession.  Powell  r.  Gossom,  18  id.  179.  If  the  wife's  seisin  is  only  of  a  reversionary 
interest,  after  the  determination  of  a  prior  freehold  estate,  and  such  freehold  estate  does  not 
terminate  in  her  lifetime,  the  husband  has  no  curtesy;  Malone  i;.  McLaurin,  40  Mis.^.  163; 
Tayloe  «.  Gould,  10  Barb.  388 ;  Reed  v.  Reed,  3  Head,  491 ;  Stewart  v.  Barclay,  2  Bush.  550 ;  and 
generally  whatever  defeats  or  determines  the  wife's  estate  wiU  defeat  curtesy  also.  Oh  this  sub- 
ject see  1  Washb.  Real  Prop.  131-135. 

If  the  wife  is  only  seizea  as  trustee  for  another,  the  husband  has  no  curtesy ;  and  if  she  has 
sold  land's  before  the  marriage  and  received  payment,  but  has  not  yet  conveyed,  the  hnsband  is 
not  entitled  to  curtesy,  as  in  equity  she  is  regarded,  as  merely  trustee  for  the  purchaser.  Welch 
V.  Cliandler,  13  B.  Mon.  431. 

(13)  [This  is  not  stated  with  our  author's  usual  precision.  The  issue,  in  the  case  put,  might 
be  heir  to  the  lands,  though  he  could  not  take  as  heir  to  his  mother,  but  as  heir  to  his  ancestor, 
who  was  last  actually  seised.    See  poatf  chapter  14  of  this  book,  pp.  209,  227 ;  see  also  1  Inst 

II  b.] 
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128  ^       Freeholds  not  of  Inaeritancb.  [Book  II, 

curtesy,  (u)  And  hence  we  may  observe,  with  how  much  nicety  and  considera- 
tion the  old  rules  of  law  were  framed ;  and  how  closely  they  are  connected  and 
interwoven  together,  supporting,  illustrating,  and  demonstrating  one  another. 
The  time  when  the  issue  was  bom  is  immaterial,  provided  it  were  during  the 
coverture ;  for,  whether  it  were  bom  before  or  after  tne  wife's  seisin  of  the  lands, 
whether  it  be  living  or  dead  at  the  time  of  the  seisin,  or  at  the  time  of  the 
wife's  decease,  the  husband  shall  be  tenant  by  the  curtesy,  (w)  The  husband 
by  the  birth  of  the  child  becomes  (as  was  before  observed)  tenant  by  the  curtesy 
tfiUiate  (x)  (14)  and  may  do  many  acts  to  charge  the  lands,  but  his  estate  is 
not  consummate  till  the  death  of  the  wife ;  which  is  the  fourth  and  last  requisite 
to  make  a  complete  tenant  by  the  curtesy,  (y) 

r  ♦2^29 1  *^^*  T**i^8,nt  in  dower  is  where  the  husband  of  a  woman  is  seised  (15) 
*■  -^   of  an  estate  of  inheritance,  and  dies ;  in  this  case,  the  wife  shall  have  the 

third  (16)  part  of  all  the  lands  and  tenements  whereof  he  was  seised  at  anj 
time  during  the  coverture,  to  hold  to  herself  for  the  term  of  her  natural  life,  (z 
Dower  is  called  in  Latin  by  the  foreign  jurists  doarium,  but  by  Bracton  anc 
our  English  writers  dos :  which  among  the  Romans  signified  the  marriage  por- 
tion which  the  wife  brought  to  her  husband ;  but  with  us  is  applied  to  signify 
this  kind  of  estate,  to  which  the  civil  law,  in  its  original  state,  hiui  nothing  that 
bore  a  resemblance:  nor  indeed  is  there  anything  in  general  more  different, 
than  the  regulation  of  landed  property  according  to  the  English  and  Soman 
laws.  Dower  out  of  the  lands  seems  also  to  have  been  unknown  in  the  early  part 
of  our  Saxon  constitution ;  for,  in  the  laws  of  King  Edmond,  {a)  the  wife  is 
directed  to  be  supported  wholly  out  of  the  personal  estate.  Afterwards,  as  may 
be  seen  in  gavelkind  tenure,  the  widow  became  entitled  to  a  conditional  estate 
in  one-half  of  the  lands ;  with  a  proviso  that  she  remained  chaste  and  unmar« 
ried  (i);  as  is  usual  also  in  copyhold  dowers  or  freebench.  (17)    Yet  some 

{uj  Co.  Lltt.  40.  CwJ  Co.  Lltt.  29.  Cxj  Ibid.  80.  fyj  Ibid. 

(z)  Litt  I  86.  (a)  Wilk.  79.  (h)  Soiuner.  Gavelk.  61.    Co.  titt.  33.    Bro.  Dow9r,  70. 

(14)  When  the  right  to  curtesy  is  initiate,  the  husband  is  seized  of  the  freehold,  and  he  has 
such  an  estate  as  may  be  sold  on  execution  against  him.  Wickes  t7.  Clarke,  ^<  Paige,  172 ; 
Canby's  Lessee  v.  Porter,  12  Ohio,  80.  And  it  would  pass  to  the  assignee  in  a  general  assign- 
ment for  the  benefit  of  creditors.  Gardner  v.  Hooper,  3  Gray,  398.  The  seisin  however,  is 
the  joint  seisin  of  the  husband  and  wife,  and  must  be  so  stated  in  pleading.  Molvin  v.  Pro- 
prietors, 4fec.,  16  Pick.  161.  And  the  ri^t  at  the  common  law  to  take  the  husband's  interest  on 
execution  during  the  life  time  of  the  wile,  is  taken  away  in  some  of  the  American  states  by  the 
statutes  for  the  protection  of  the  rights  of  married  women.  See  Curry  9.  Bott,  53  Penn.  St.  400 , 
Staples  V,  Brown,  13  Allen,  64.  In  some  also  curtesy  is  abolished  or  greatly  changed.  See 
Thurber  v,  Townsend,  22  N.  Y.  517;  Beamish  v.  Hiiyt,  2  Rob.  307;  Tong  v,  Marvin,  15  Mich. 
73 ;  Shields  v.  Keys,  24  Iowa  298 ;  1  Washb.  on  Ileal  Prop.  129. 

(15)  The  statute  3  and  4  William  17,  c.  105,  enacts  that  widows  shall  be  entitled  to  dower 
out  of  eauitable  estates,  and  that  seisin  in  the  husband  shall  not  be  necessary  to  give  the 
widow  title  to  dower ;  but  on  the  other  hand  it  is  enacted  that  no  widow  shall  be  entitled  to 
dower  out  of  any  land  which  shall  have  been  absolutely  disposed  of  by  her  husband  in  his 
life  time,  or  by  his  will ;  and  all  charges,  debts  and  contracts  to  which  his  lands  are  liable 
«hall  be  effectual  as  against  his  widow's  right  to  dower.  It  is  also  enacted  that  a  husband 
may,  either  subject  to  restrictions  or  totally  bar  his  widow's  right  to  dower,  by  a  declara- 
tion in  a  deed  or  in  his  will.  And  a  devise  by  a  husband  of  any  real  estate  liable  to  dower) 
to  his  widow,  shall  bar  her  claim  to  dower  out  of  any  other  land  of  her  husband,  unless  a 
contrary  intention  shall  be  declared  by  his  will.  Provided  that  courts  of  equity  may  stiU  enforce 
any  covenant  or  agreement,  entered  mto  by  any  hui^band  not  to  bar  the  right  of  his  widow  to 
dower.] 

(16)  [But  of  gavelkind-landfl,  a  woman  is  endowed  of  a  moiety  while  she  remains  chaste  and 
unmarried.  Co.  Litt  33.  b ;  Rob.  Gavelk.  159.  And  of  borough  English  lands,  the  widow  is 
entitled  for  her  dower  to  the  whole  of  her  husband's  lands  held  by  that  tenure.  But  of 
copyhold  lands,  a  woman  is  endowed  only  of  such  lands  whereof  her  husband  w&s  seized  at 
the  time  of  his  death.  Cowp.  481.  And  her  title  to  dower  or  jfree-bench  is  governed  bv  the 
custom ;  according  to  its  authority  she  may  take  a  moiety,  or  three  parts,  or  the  whole,  or 
even  less  than  a  third,  but  it  must  be  found  precisely  as  it  is  pleaded.  Boraston  v.  Hay,  Cro. 
Elis.  15.] 

(17)  [The  distmction  between  ^ce-ftciksfc  and  dower  is,  that  free-bench  is  a  widow's  estate  in 
such  lands  as  her  husband  dieit  seised  of;  whereas,  dower  is  the  estate  of  the  widow  in  all  lands 
of  which  the  husband  was  seised  during  the  coverture.  Godwin  v.  Winsmore,  2  Atk.  525; 
see  also  Carth.275;  2  Ves.  633,  6:«;  Cowp.  481;  and  Gilb.  Ten.  ed.  Watkins.  n.  164.  The 
custom  of  free-bendi  prevails  iu  the  inuiiors  of  East  and  Went  Eubome,  and  Chadleworth,  in 
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hare  ascribed  the  introduction  of  dower  to  the  Normans,  as  a  branch  of 
their  local  tenures;  thongh  we  cannot  expect  any  feudal  reason  for  its  inven- 
tion,  since  it  was  not  a  part  of  the  pure,  primitive,  simple  laws  of  feuds,  but 
was  first  of  all  introduced  into  that  system  (^wherein  it  was  called  triens  ter- 
iia  (d)  and  dotalitium)  by  the  Emperor  Frederick  the  Second;  (d)  who  was  con- 
temporary with  our  King  Henry  III.  It  is  possible,  therefore,  that  it  might  be 
with  us  the  relic  of  a  Danish  custom :  since,  according  to  the  historians  of  that 
country,  dower  was  introduced  into  Denmark  by  Swein,  the  father  of  our  Canute 
the  Great,  out  of  gratitude  to  the  Danish  ladies,  who  sold  all  their  ^jewels  r  ^t^oQ  \ 
to  ransom  him  when  taken  prisoner  by  the  Vandals.  ( /*)    However  this    ^  ' 

be,  the  reason  which  our  law  gives  for  adopting  it,  is  a  very  plain  and  sensible 
one ;  for  the  sustenance  of  the  wife,  and  the  nurture  and  education  of  the  younger 
children.  ( g) 

In  treating  of  this  estate,  let  us,  first,  consider  who  may  be  endowed ;  secondl  v, 
of  what  she  may  be  endowed ;  thirdly,  the  manner  how  she  shall  be  endowed ; 
and,  fourthly,  how  dower  may  be  barred  or  prevented. 

1.  Who  may  be  endowed.  She  must  be  the  actual  wife  of  the  party  at  the 
time  of  his  decease.  If  she  be  divored  a  vinculo  matrimonii^  she  shall  not  be 
endowed;  for  ubi  nullum  matrimonium  ibi  nulla  do8,(h)  (18)  But  a  divorce  a 
mensa  et  thoro  only,  doth  not  destroy  the  dower ;  (%)  no,  not  even  for  adultery 
itself  by  the  common  law.  (Jc)  Yet  now  by  the  statute  Westm.  2,  {I)  if  a  woman 
voluntarily  leaves  (which  the  law  calls  elopinff  from)  her  husband,  and  lives 
with  an  aaulterer,  she  shall  lose  her  dower,  unless  her  husband  be  voluntarily 
reconciled  to  her.  (19)  It  was  formerly  held,  that  the  wife  of  an  idiot  might  be 
eindowed,  though  the  husband  of  an  idiot  could  not  be  tenant  by  the  curtesy ;  (m) 
but  as  it  seems  to  be  at  present  agreed,  upon  principles  of  sound  sense  and  reason, 
that  an  idiot  cannot  marry,  being  incapable  of  consenting  to  any  contract,  this 
doctrine  cannot  now  take  place.  (20)    By  the  ancient  law,  the  wife  of  a  person 

(4)  Crag.  I.  2,  (.  32,  \  9.  («)  Ihid.  (/)  Mod.  Un.  Hist.  xuii.  91. 

(0)  Bract  1. 1  e.  80.    Co.  LItt.  30.  {h)  Bntct.  I.  2,  e.  39,  «  4.  (0  Co.  Litt.  83. 

Or)  Yet,  among  the  ancient  Goths,  an  adtiiteress  was  punished  by  the  loss  of  her  dotalUU  €t  trieniti  ear 
bonis  nu^ibua  HH.    (Stiernh.  I.  3.  c.  2.) 
(/)  18  £dw.  I,  0.  M.  (m)  Co.  Litt.  31. 

the  Gonnty  of  Berks;  at  Torr,  in  Devonshire;  Kilmersdon,  in  Bomersetshire ;  and  other  places 
in  the  west  of  England.] 

(18)  See  McCranejv.  McCraney,  5  Iowa,  232;  Whitaell  v.  Kills,  6  Ind.  229.  This  is  so 
even  where  the  divorce  wa<«  decreed  for  the  adultery  or  other  misconduct  of  the  husband. 
Cropsey  v.  Ogden,  11  N.  Y.  228.  The  hardship  of  this  rule  is  obviated  by  the  power  in  the 
court  granting  the  decree  to  compel  the  hu^baud  to  make  suitable  provision  for  his  'wife;  and 
in  some  of  the  states  the  statute  gives  her  dower  notwithstanding  the  divorce. 

(19)  The  statute  Westm.  2  is  part  of  the  American  common  law.  Cogswell  r.  Tibbet««.  3  N. 
H.  41 ;  Bell  V.  Nealy,  1  Bailey,  312.  But  the  statutes  of  some  of  the  states  on  the  subject  of 
dower  are  perhaps  inconsistent  with  it  See  Reynolds  «.  Reynolds,  24  Wend.  193;  Lakin  v, 
Lakin,  2  Allen,  45;  Brjp^an  v,  Batcheller,  6  R.  I.  543.  The  statute  is  applicable  to  the  case  of  a 
woman  who,  while  living  separate  from  her  husband,  commits  adultery  and  afterwards 
remains  with  the  adulterer.  Hetherington  v.  Graham,  6  Bing.  137.  And  the  husband  after 
such  misconduct  is  not  obliged  to  receive  her  hack  again.  Grovier  v,  Hancock,  6  T.  R.  603. 
See,  fhrther.  Woodward  «.  Dowse,  10  C.  B.  N.  S.  722 ;  Bostock  v.  Smith,  34  Beav.  57. 

(20)  The  marriage  must  be  a  legal  one,  or  if  voidable,  it  must  not  have  been  avoided  during 
the  lifetime  of  the  husband.  A  marriage  with  an  idiot,  or  with  an  insane  person,  unless  during  a 
lucid  interval,  is  absolutely  void.  Ex  parte  Bamsley,  3  Atk.  168;  Foster  t?.  Means,  1  Spears, 
Eq.  569;  Crump  v.  Morgan,  3  Ired.  Eq.  91;  Jenkins  v.  Jenkins,  2  Dana,  102;  Wightman  v, 
Wightman,  4  Johns.  Ch.  347.  So  is  a  second  marriage  while  either  party  has  a  former  husband 
or  wife  living,  from  whom  no  divorce  from  the  honds  of  matrimony  has  been  obtMued.  So 
is  a  marriage  which  is  incestuous  by  the  law  of  nature ;  but  it  seems  that  no  marriage  is  to  be 
8o  considered  except  between  persons  in  the  direct  line  of  consanguinity,  and  brothers  and 
sisters.  Sutton  9.  warren,  10  Mete.  451.  Certain  marriages  are  also,  by  statute,  expresi4iy[  pro- 
hi))ited  and  declared  void ;  as  between  persons  of  different  races  in  some  ca.ses.  And  in  all 
such  cases  the  woman  would  not  be  entitled  to  dower.  A  marriage,  where  one  of  the  parties 
IB  under  the  age  of  consent,  is  voidable  by  either  party  when  the  proper  age  is  reached.  A 
marriage  procured  by  force  or  fraud  is  voidable  at  the  option  of  the  party  compelled  or 
defrauded.  In  either  of  theee  cases  dower  will  attach  if  the  marriage  is  not  actually  avoided 
in  the  husband^s  lifetime. 
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attainted  of  treason  or  felony  could  not  be  endowed ;  to  the  intent,  says  Stann- 
forde,  (n)  that  if  the  love  of  a  man's  own  life  cannot  restrain  him  from  such 
atrocious  acts,  the  love  of  his  wife  and  children  may,  though  Britton  (o)  gives 
it  another  turn:  viz.:  that  it  is  presumed  the  wife  was  privy  to  her  husband's 
crime.    However,  the  statute  1  Edw.  VI,  c.  12,  abated  the  rigour  of  the  common 


(except  ] 

sons  relating  to  the  coin,)  (q)  but  not  the  widows  of  felons.  An  alien  also  cannot 
be  endowed,  (21)  unless  she  be  queen  consort ;  for  no  alien  is  capable  of  holding 
lands,  (r)  The  wife  must  be  above  nine  years  old  at  her  husband's  death,  other- 
wise she  shall  not  be  endowed :  (s)  though  in  Bracton's  time  the  age  was 
indefinite,  and  dower  was  then  only  due  "  si  uxor  posait  doteni  prom^eri^  et 
virum  su^tinere"  (0 

2.  We  are  next  to  inquire,  of  what  a  wife  may  be  endowed.  And  she  is  now  by 
law  entitled  to  be  endowed  of  all  lands  and  tenements,  of  which  her  husband  was 
seised  in  fee-simple  or  fee- tail,  at  any  time  during  the  coverture ;  and  of  which 
any  issue,  which  she  might  have  had,  might  by  possibility  have  been  heir,  (w) 
Therefore,  if  a  man  be  seised  in  fee-simple,  hath  a  son  by  his  first  wife,  and  after 
marries  a  second  wife,  she  shall  be  endowed  of  his  lands ;  for  her  issue  might  by 
possibility  have  been  heir,  on  the  death  of  the  son  by  the  former  wife.  But  if 
there  be  a  donee  in  special  tail  who  holds  lands  to  him  and  the  heirs  of  his  body 
begotten  on  Jane  his  wife ;  though  Jane  may  be  endowed  of  these  lands,  yet  if 
Jane  dies,  and  he  marries  a  second  wife,  that  second  wife  shall  never  be  endowed 
of  the  lands  entailed;  for  no  issue  that  she  could  have,'  could  by  any  possibility 
inherit  them,  (v)  A  seisin  in  law  of  the  husband  will  be  as  effectual  as  a  seisin 
in  deed,  in  order  to  render  the  wife  dgwuible ;  for  it  is  not  in  the  wife's  power  to 
bring  the  husband's  title  to  an  actual  seisin,  as  it  is  in  the  husband's  power  to  do 
with  regard  to  the  wife's  lands :  which  is  one  reason  why  he  shall  not  be  tenant 
by  the  curtesy,  but  if  such  lands  whereof  the  wife,  or  he  himself  in  her  right, 
was  actually  seised  in  deed,  (w)  The  seisin  of  the  husband,  for  a  transitory 
r  ^^go  1  instant  *only,  when  the  same  act  which  gives  him  the  estate  conveys  it 
^  J   also  out  of  him  again  (as  where,  by  a  fine,  land  is  granted  to  a  man,  and  he 

immediately  renders  it  back  by  the  same  fine,)  such  a  seisin  will  not  entitle  the 
wife  to  dower ;  (x)  (22)  for  the  land  was  merely  in  transitUy  and  never  rested  in 
the  husband,  the  grant  and  render  being  one  continued  act.  But,  if  the  land 
abides  in  him  for  the  interval  of  but  a  single  moment,  it  seems  that  the  wife 

(ft)  p.  C.  b.  S.  0.  8.  (o)  o.  110.  (p)  5  *  6  Edw.  VI,  c.  11. 

(9)  Stat.  5  Ellz,  0. 11.  IS  Eliz.  c.  1.    8  ft  9  XV.    lU.  c.  »*>.    1ft  &  16  Goo.  II,  c.  28. 

(r)  Co.  Litt.  31.  (fl)  Litt.  9  36.  {t)  I.  2.  c.  9,  i  3.  (tt)  Litt  H  36,  OS.  («)  IhkL  «  68. 

(w)  Co.  Litt  31.  {X)  Cro.  Jac.  615.    2  Rep.  67.    Co.  Litt.  81. 


The  validity  of  a  marriage,  except  where  it  is  incestuous  or  polygamous,  is  to  be  determined 
by  the  law  of  the  country  where  it  was  celebrated :  if  valid  there,  it  is  generally  to  be  held 
valid  every  where. 

(21)  This  is  no  longer  the  law.    See  statute  7  and  8  Tic.  c.  66. 

(22)  The  time  during  which  the  seisin  continues  is  wholly  immaterial,  so  that  it  be  a  hene^ 
ficial  seisin  in  the  husband.  Broughton  v.  Randall,  Cro.  Eliz.  502.  But  if  one  receive  the 
title  for  the  purpose  solely  of  passing  it  over  to  another,  or  as  naked  trustee,  his  wife  has  no 
dower.  McCauley  v.  Grimes,  2  Gill  and  J.  318.  And  if  one  buy  land  and  give  a  mortgage  for 
the  purchase  price,  his  wife  will  have  dower  only  subject  to  the  mortgage,  even  though  it 
may  have  been  given  at  a  time  subsequent  to  the  giving  of  the  deed,  wneatley  v.  Calhoun, 
12  Leigh.  264.  See,  furthei.  Clark  v.  Muuroe,  14  Mass.  :tel.;  Mayburry  v.  Brien,  15  Pet  39; 
Smith  t;.  Stanley,  37  Me.  11.  But  the  wife  in  such  cases  has  dower  in  the  whole  lands,  as 
against  every  one  but  the  mortgagee  or  those  claiming  under  him.  Bullard  v.  Bowers,  10  K. 
H.  5(KTj  Keckley  t;.  Keckley,  2  Hill  Ch.  250;  Washb.  on  Real  Prop.  175-179. 

It  is  not  always  essential,  in  order  to  establish  the  right  of  the  wife  to  dower,  that  she 
should  prove  an  actual  or  c(mstructive  seisin  in  the  husband.  If  one  is  in  possession  of  lands 
claiming  title,  and  has  derived  his  possession  and  claims  from  the  husband,  either  by  descent 
or  by  purchase,  the  widow  is  prima  f<icia  entitled  to  dower;  and  it  has  sometimes  been  held 
that  the  party  so  in  possession  was  estopped  from  disputing  her  ri^ht,  but  this,  it  is  believed,  is 
not  the  true  rule.    See  this  subject  fully  examined  in  Sparrow  v,  Kingman,  1 K.  T.  242. 
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shall  be  endowed  thereof,  (y)  And,  in  short,  a  widow  may  he  endowed  of  all  her 
husband's  lands,  tenements,  and  hereditaments,  corporeal  or  incorporeal,  (23) 
nnder  the  restrictions  before  mentioned ;  unless  there  be  some  special  reason  to 
Uhe  contrary.  Thus  a  woman  shall  not  be  endowed  of  a  castle  built  for  defence 
of  the  realm :  (z)  nor  of  a  common  without  stint ;  for,  as  the  heir  would  then 
have  one  portion  of  this  common,  and  the  widow  another,  and  both  without 
stint,  the  common  would  be  doubly  stocked,  {a)  Copyhold  estates  are  also  not 
liable  to  dower,  being  only  estates  at  the  lord's  will ;  unless  by  the  special  ci^stom 
of  the  manor,  in  which  case  it  is  usually  called  the. widow's  free  bench,  (b)  But 
where  dower  is  allowable,  it  matters  not  though  the  husband  aliene  the  lands 
during  the  coverture ;  for  he  alienes  them  liable  to  dower,  (c)  (24) 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be  endowed.  There  are  now 
subsisting  four  species  of  dower ;  the  fifth,  mentioned  by  Littleton,  {d)  de  la 
plug  belle,  having  been  abolished  together  with  the  military  tenures,  of  which  it 
was  a  consequence.  1.  Dower  by  the  common  lata  ;  or  that  which  is  before  , 
(escribed.  2.  Dower  by  particular  custom  ;  (e)  as  that  the  wife  should  have  half 
the  husband's  lands,  or  in  some  places  the  wnole,  and  in  some  only  a  quarter. 
3.  Dower  ad  ostium  ecclesicB,  (/)  (25)  which  is  where  tenant  in  fee-*8imple  r  ^^go  -i 
of  full  age,  openly  at  the  church  door,  where  all  marriages  were  formerly   ^  J 

celebrated,  after  affiance  made  and  (Sir  Edward  Coke  in  his  translation  of  Lit- 
tleton, adds)  troth  plighted  between  them,  doth  endow  the  wife  with  the  whole, 
or  such  quantity  as  he  shall  please,  of  his  lands ;  at  the  same  time  specifying 
and  ascertaining  the  same ;  on  which  the  wife,  after  her  husband's  death,  may' 
enter  without  further  ceremony.  4.  Dower  ez  assensu  patris;  (g)  which  is  only 
a  species  of  dower  ad  ostium  ec  lesicB,  made  when  the  husbana's  father  is  alive, 
and  the  son  by  his  consent,  expressly  given,  endows  his  wife  with  parcel  of  his 
father's  lands.  In  either  of  these  cases,  they  must  (to  prevent  frauds)  be  made  (/*) 
in  facie  ecclesicB  et  ad  ostium  ecclesicB  ;  non  enim  valent  facta  in  lecto  mortally 
nee  in  camera,  aut  alibi  ubi  clamlestiyia  fuere  conjugia. 

It  is  curious  to  observe  the  several  revolutions  which  the  doctrine  of  dower 
has  undergone,  since  its  introduction  into  England.  It  seems  first  to  have  been 
of  the  nature  of  the  dower  in  gavelkind,  before  mentioned ;  viz.:  a  moiety  of 
the  husband's  lands,  but  forfeitable  by  incontinency  or  a  second  marriage.  By 
the  famous  charter  of  Henry  I,  this  condition  of  widowhood  and  chastity  was 
only  required  in  case  the  husband  left  any  issue ;  (t)  and  afterwards  we  hear  no 
more  of  it  Under  Henry  the  Second,  according  to  Glanvil,  (i(;)  the  dower  arf 
ostium  ecclisicB  was  the  most  usual  species  of  dower ;  and  here,  as  well  as  in 

Cyj  This  doctrine  was  extonded  very  fhr  by  a  jury  In  Wales,  where  the  father  and  son  were  both  hanged 
in  one  cart,  but  the  son  was  supposed  to  liave  survived  the  father,  by  appearin^r  to  struggle  longest ; 
whereby  he  became  sei6e<i  of  an  estate  in  fee  liy  survivorship,  in  consequence  of  wliich  seisui  his  widow 
had  a  verdict  for  her  dower,    (Cro.  Eliz.  OQil.J 

(z)  Co.  Litt.  31.    3  Lev.  401.  (a)  Cb.  LItt.  8i.    1  Jon.  315.  (h)  4  Rep.  22. 

(c)  Co.  Litt.  32.  (d)  Co.  Litt.  (i  4S,  49.  (ej  Litt.  $  67.  (f)  Ibid.  9  39.  (g)  Ibid.  J  40. 

(h)  Bracton.  Z.  2.  c.  3!*,  h  4. 

(i)  Si  mortuo  viro  tutor  (jius  remanseritf  et  sine  liberis  J^tterU^  dotem  tuam  habebit ;--«{  vero  uxor  cum  liberia 
remunaerit^  dotem  quitlem  Itabebitt  dum  corpus  euum  UgUime  aervaverit.  (Cart.  Hen.  I,  A.  D.  1001.^  Intix)- 
due.  to  great  charter,  edit.  Oxon.  pag.  iv. 

(kj  I.  6,  c.  1  and  2. 

(23)  [Out  anthor,  we  may  be  sure,  did  not  mean  to  intimate  that  a  widow  was  entitled  to 
dower  out  of  aU  her  husband's  incorporeal  hereditaments,  of  what  nature  soever ;  but  only 
out  of  such  incorporeal  hereditaments  as  savor  of  the  realty.  Buckeridge  v.  Ingram,  2  Yes.  Jan. 
664.] 

(24)  [If  a  man  has  made  an  exchange  of  lands,  his  widow  must  not  be  endowed  both  out  of  the 
lands  given  in  exchange,  and  also  of  those  taken  in  exchange,  though  the  hunband  was  seized  of 
both  during  the  coverture.  The  widow,  however,  may  make  her  election  out  of  which  of  the  two 
estates  she  will  take  her  dower.    Co.  Litt.  31  b.] 

In  the  United  States  dower  is  generally  held  to  attach  to  estates  of  inheritance  to  which  the 
hu.sband  is  entitled  as  cestui  que  trust;  but  in  some  states  the  doctrine  is  otherwise.  See  1  Woshb. 
on  Real  Prop.  163. 

In  England  the  wife  now  has  dower  in  the  husband's  equitable  estates  of  inheritance.  Stat.  3 
and  4  Wm.  IV,  c.  105. 

(25)  [Dower  ad  ostium  ecclesicB,  and  dower  ex  assensu  patris,  are  both  abolished  by  statute  3 
and  4  Wm.  IV,  c.  105,  s.  13.] 
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Normandy,  (l)  it  was  binding  upon  the  wife,  if  by  her  consented  to  at  the  time 
of  marriage.  Neither,  in  those  days  of  feudal  rigour,  was  the  husband  allowed 
to  endow  ner  ad  ostium  ecclesicB  with  more  than  the  third  part  of  the  lands 
whereof  he  then  was  seised,  though  he  might  endow  her  with  less  ;  lest  by  such 
liberal  endowments  the  lord  should  be  defrauded  of  his  wardships  and  otihier 
r  *134 1  ^'^^^^  profits,  (m)  But  if  no  specific  dotation  was  made  at  the  *charch 
•-  J  porch,  then  she  was  endowed  ly  the  common  law  of  the  third  part  (which 

was  called  her  dos  rationabilis)  of  such  lands  and  tenements  as  the  husband  was 
seised  of  at  the  time  of  the  espousals,  and  no  other ;  unless  he  specially  engaged 
before  the  priest  to  endow  her  of  his  future  acquisitions :  (n)  ana,  if  the  husband 
had  no  lands,  an  endowment  in  goods,  chattels,  or  money,  at  the  time  of 
espousals,  was  a  bar  of  any  dower  (o)  in  lands  which  he  afterwards  acquired,  (^p) 
In  King  John's  m^na  carta,  and  the  first  chapter  of  Henry  III,  (q)  no  mention 
is  made  of  any  alteration  of  the  common  law,  in  respect  of  the  lands  subject  to 
dower:  but  in  those  of  1217  and  1224,  it  is  particularly  provided,  that  a  widow 
shall  be  entitled  for  her  dower  to  the  third  part  of  all  such  lands  as  the  husband 
had  held  in  his  lifetime:  (r)  yet  in  case  of  a  specific  endowment  of  less  ad 
ostium  ecclesicB,  the  widow  had  still  no  power  to  waive  it  after  her  husband's 
death.  And  this  continued  to  be  law  during  the  reiffns  of  Henry  III  and 
Edward  I.  {s)  In  Henry  IV's  time  it  was  denied  to  be  law,  that  a  woman  can 
be  endowed  of  her  husband's  goods  and  chattels :  {t)  and,  under  Edward  IV, 
r  ^H  gg  -1  Littleton  lays  it  down  *expres8ly,  that  a  woman  may  be  endowed  ad 
^  J   ostium  ecclesim  with  more  than  a  third  part ;  (w)  and  shall  have  her 

election,  after  her  husband's  death,  to  accept  such  dower  or  refuse  it,  and  betake 
herself  to  her  dower  at  common  law.  (to)  Which  state  of  uncertainty  was  prob- 
ably the  reason,  that  these  specific  dpwers,  ad  ostium  ecnlesicB  and  ex  assensupatris, 
have  since  fallen  into  total  disuse.  (26) 

.  I  proceed,  therefore,  to  consider  the  method  of  endowment  or  assigning  dower, 
by  the  common*  law,  which  is  now  the  only  usual  species.    By  the  old  law, 

Cunded  on  the  feudal  exactions,  a  woman  could  not  be  endowed  without  a 
\  paid  to  the  lord ;  neither  could  she  marry  again  without  his  license  ;  lest 
she  should  contract  herself,  and  so  convey  part  of  the  feud,  t^  the  lords 
enemy,  (x)  This  license  the  lords  took  care  to  be  well  paid  for;  and,  as  it  seems, 
would  sometimes  force  the  dowager  to  a  second  marriage,  in  order  to  gain  the 
fine.  But,  to  remedy  these  oppressions,  it  was  provided,  first  by  the  charter  of 
Henry  I,  (y)  and  afterwards  by  magna  carta,  {z)  that  the  widow  shall  pay 
nothing  for  her  marriage,  nor  shall  be  distrained  to  marry  afresh,  if  she  chooses 
to  live  without  a  hu§band ;  but  shall  not  however  marry  against  the  consent  of 
the  lord ;  and  farther,  that  nothing  shall  be  taken  for  assignment  of  the  widow's 

CIJ  Or.  CouHum.  e.  101.  Cm  J  Bi-act.  I.  2.  c.  39,  $  6. 

CnJ  De  questu  mo.    (Qlan.  ib.)--<f€  terris  acqfiisUis  et  acouirendii.    (Bract.  A.)  (o)  Olany.  o.  t. 

(p)  When  special  endowments  were  made  ad  ostium  ecdesauBt  the  huebandaflerafflancemade.  and  Iroth 
plighted,  nso<t  to  declHre  with  what  sneriac  lanrU  he  moaiit  to  endow  his  wife  (quod  doiam  earn  de  tali  mo- 
nerio  cum  pertinentUa,  ^c.  Brnrt.  <Wrf.)  ami  therefore  in  the  old  York  ritual  (Seid.  Uz.  Htbr.  I.  «,  c.  27). 
there  lA,  at  this  part  of  the  matrimonial  service,  the  folio winir  rubric  :  »acerdoB  irUerroget  dotem  mulieri»  • 
et,  si  terra  ei  in  dotem  detur^  tune  dicatur  psalmtts  itfte.  tf-c."  When  the  wife  was  endowed  generally '«M 
quis  uxorem  suam  dotaverit  in  generali,  de  omnibus  terris et  tenemeniis;  Bract,  ib. )  the  husband  seeras^*  have 
siiid.  *'  with  all  my  lands  and  tenements  I  thee  enditw  ;"  and  ihen  they  all  became  liable  to  her  dower. 
When  he  endowed  her  with  pcrsontdtv  only,  he  used  to  say.  "  with  all  my  wordly  goods  (or,  as  the  Salis- 
btirv  ritual  has  it,  with  aU  my  worldly  ^lattei)  I  thee  endow;"  which  entitled  the  wife  to  her  thirds,  or  jMr# 
rationabilis^  of  his  pert^oniiT  estate,  which  is  provided  for  by  magna  cartas  cap.  90,  and  will  be  farther 
treated  of  in  the  concIu<ling  chapter  of  this  book;  though  the  retaining  this  last  e.xpression  In  our  modern 
liturgv,  if  of  any  meaning  at  nil,  can  now  refer  only  to  the  right  of  maintenance,  which  she  acquires  daring 
ct)vertnre,  out  of  her  hn.sl>and'8  personally. 

Cqj  A.  D.  1216,  0.  7,  edit.  Oxon. 

(r)  Assignetur  autem  eipro  dote  sua  tertia  pars  totius  term  mariH  tui  qua  sua  JiiU  in  vita  tua,  ntn  de 
minori  flotata  fuerit  ad  ostium  ecclen<e  C  7.    llbitl.) 

(s)  Bract,  ubi  supra.  Britton,  c.  101, 102.    Flet.  L  5,  e.  2S,  ii  11, 13. 

(tj  P.  7  Hen.  IK  IB,  U.  (uj  i '^.    F.  N.  B.  160.  Tw;  ML  r«^  Mlnr. «.  1,  J  8. 

(pj  Ubi  supra,    (z)  cap.  7. 

(26}  The  only  species  of  dower  which  exist  in  the  United  States  are  :  1.  Dower  at  the  com- 
mon law,  nnder  which  head  wonld  be  included  all  cases  in  which  dower  exists  independent 
of  statute,  or  only  regulated  by  it ;  and  2.  Dower  by  statute,  where  something  is  given  as  a 
substitute  for  that  to  which  the  widow  was  entitled  as  dower  before.  See  1  Wadib.  Keal  Prop. 
149. 
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dower,  bat  that  she  shall  remain  in  her  husband's  capital  mansion  house  for 
forty  days  after  his  death,  during  which  time  her  dower  shall  be  assigned. 
These  forty  days  are  called  the  widow's  quarantine^  a  term  made  use  of  in  law 
to  signify  the  number  of  forty  days,  whether  applied  to  this  occasion,  or  any 
other.  \a)  The  particular  lands,  to  be  held  in  aower,  must  be  assigned  {b)  by 
the  heir  of  the  husband,  or  his  guardian ;  not  only  for  tJie  sake  of  notorietj, 
but  also  to  entitle  the  lord  of  the  fee  to  demand  nis  services  of  the  heir,  m 
respect  of  the  lands  so  holden.  For  the  heir  by  this  entry  becomes  tenant 
♦thereof  to  the  lord,  and  tiie  widow  is  immediate  tenant  to  the  heir,  hj  r  »^gg  -i 
a  kind  of  sub-infeudation,  or  under-tenancy  completed  by  this  investi-   ^  J 

ture  or  assignment;  which  tenure  may  still  be  created,  notwithstanding  the  stat- 
ute of  quia  emptores^  because  the  heir  parts  not  with  the  fee-simple,  but  only 
with  an  estate  for  life.  If  the  heir  or  his  guardian  do  not  assign  her  dower 
within  the  term  of  (quarantine,  or  do  assign  it  unfairly,  she  has  her  remedy  at 
law,  and  the  sheriff  is  appointed  to  assign  it.  (c)  Or  if  the  heir  (being  under 
age)  or  his  guardian  assign  more  than  she  ought  to  have,  it'  may  be  afterwards 
remedied  by  writ  of  admeasurement  of  dower,  (d)  If  the  thing  of  which  she  is 
endowed  be  divisible,  her  dower  must  be  set  out  oy  metes  and  bounds;  but  if  it 
be  indivisible,  she  must  be  endowed  speciallv ;  as  the  third  presentation  to  a 
church,  the  third  toll-dish  of  a  mill,  the  third  part  of  the  profits  of  an  office, 
the  third  sheaf  of  tithe,  and  the  like,  (e)  (27) 

Upon  preconcerted  marriages,  and  in  estates  of  considerable  consequence, 
tenancy  in  dower  happens  very  seldom :  for  the  claim  of  the  wife  to  her  dower 
at  the  common  law  diffusing  itself  so  extensively,  it  became  a  great  clog  to 
alienations,  and  was  otherwise  inconvenient  to  families.  Wherefore,  since  the 
alteration  of  the  ancient  law  respecting  dower  ad  ostium  eccksiWy  which  hath 
occasioned  the  entire  disuse  of  that  species  of  dower,  jointures  have  been  intro- 
duced in  their  stead,  as  a  bar  to  the  claim  at  common  law.  Which  leads  me  to 
inquire,  lastly, 

4.  How  dower  may  be  barred  or  prevented.  ^28)  A  widow  may  be  barred  of 
her  dower  not  only  by  elopement,  divorce,  being  an  alien,  the  treason  of  her 
husband,  and  other  disabilities  before  mentioned,  but  also  by  detaining  the  title 
deeds  or  evidences  of  the  estate  from  the  heir,  until  she  restores  them:  (/)  and, 
by  the  statute  of  Gloucester,  (^)  if  a  dowager  alienes  the  land  assigned  her  for 
dower,  she  forfeits  it  ipso  *facto,  and  the  heir  may  recover  it  by  action.(29)  r  *^o»v  i 
A  woman  also  may  be  barred  of  her  dower,  by  levying  a  fine,  or  suffering   L  J 

(a)  It  BlgnMes,  In  particular,  the  fortr  davs,  which  persons  coming  from  inftcted  eonotries  are  obliged  to 
irait,  before  they  are  permitted  to  land  in  England.  . 

(6)  Co.  Litt.  34.  85.  [e)  Ihid,  (ci)  T.  N.  B.  148.    Finch.  L.  814.    Stat  Westm.  2.    13^w.I,o.7. 

(«)  Co.  Litt.  82.  (/)  Ihid.  89.  [g)  6  Bdvr.  I,  c.  7. 

(27)  The  widorw's  quarantine  is  considerably  enlarged  in  the  United  States  b^  statute,  but 
the  rule,  we  suppose,  still  obtains  that  dower  should  be  assigned  during  its  contmuance.  The 
following  mav  be  stated  as  the  modes  in  which  she  may  obtain  an  assignment :  1.  The  owner 
of  the  reversion  should  make  assignment ;  and  in  that  case  no  writing  is  necessary,  but  it  is 
sufficient  if  made  by  parol  and  accepted  by  the  dowress.  Meservet^.  Meserve,  19  N.R.2iO; 
McCk)rmick «.  Taylor,  2  Ind.  336;  Jones  v.  Brewer,  1  Pick.  314;  Blood  v.  Blood,  23  id.  60. 
But  the  dowress  is  not  compelled  to  accept  the  assignment  of  the  reversioner,  and  in  that 
case,  2.  Dower  may  be  assigned,  as  of  common  right,  by  legal  proceeding  on  the  application 
of  the  reversioner.  Preciselv  what  those  legal  nrooeedings  must  be,  will  depend  upon  the 
statutes  of  the  state.  3.  The  courts  empowered  to  take  cognizance  of  proceedings  in  the 
settlement  of  estates  of  deceased  persons  are  usually  empowered,  as  incidental  to  such  settle- 
ment, to  assign  dower  to  the  widow  in  all  the  lands  of  which  her  husband  died  seised  of  an 
estate  of  inheritance,  but  not  in  any  which  he  had  previously  conveyed.  4.  If  dower  be  not 
assigned  in  either  of  the  preceding  modes,  the  widow  may  bring  her  action  at  law  for  it,  or  a  suit 
in  equity.    Palmer  v,  Casperson,  2  Oreen  N.  J.  204 ;  Brooks  v,  Woods,  40  Ala.  53d. 

(28)  [By  the  custom  of  Kent,  tlie  wife's  dower  of  the  moiety  of  gavelkind  lands  was  in 
no  case  forfeitable  for  the  felony  of  the  husband,  but  where  the  heir  should  lose  his  inher- 
itance. Noy^s  Max.  28.  But  this  custom  does  not  extend  to  treason.  Wright's  Tenures,  118; 
Rob.  Gavelk.  230.] 

(^)  [''The  mischief  before  the  making  of  this  statute,  Glouce:<ter,  c.  7,  was  not  where  a 
giil  ur  feoffment  was  made  in  fee  or  for  term  of  life  (of  a  stranger)  by  tenant  in  dower,  for  in 
U)ut  case,  he  in  the  reversion  might  enter  for  the  forfeiture,  and  avoid  the  estate.    But  the 
Vol.  I.— 63  417 
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a  recovery  of  the  lands,  during  her  coverture.  (A)  (30)  But  the  most  usual 
method  of  barring  dowers  is  by  jointures,  as  regulated  by  the  statute  27 
Hen.  VIII,  c  10.  (31) 

A  jointure,  which,  strictly  speaking,  signifies  a  joint  estate,  limited  to 
both  husband  and  wife,  but  in  common  acceptation  extends  also  to  a  sole  estate, 
limited  to  the  wife  only,  is  thus  defined  by  Sir  Edward  Coke;  (i)  "a  competent 
livelihood  of  freehold  for  the  wife,  of  lands  and  tenements ;  to  take  effect,  in 
profit  or  possession,  presently  after  the  death  of  the  husband,  for  the  life  of  the 
wife  at  least"  This  description  is  framed  from' the  purview  of  the  statute  27 
Henry  VIII,  e  10,  before-mentioned ;  commonly  called  the  statute  of  uses,  of 
which  we  shall  speak  fully  hereafter.  At  present  I  have  only  to  observe,  that 
before  the  making  of  that  statute,  the  greatest  part  of  the  land  of  England  was 
conveyed  to  uses ;  the  property  or  possession  of  the  soil  being  vested  in  one  man, 
and  the  use,  or  profits  thereof,  in  another;  whose  directions,  with  regard  to  the 
disposition  thereof,  the  former  was  in  conscience  obliged  to  follow,  and  might 
be  compelled  by  a  court  of  equity  to  observe.  Now,  though  a  husband  had  the 
use  of  lands  in  absolute  fee-simple,  vet  the  wife  was  not  entitled  to  any  dower 
therein ;  he  not  being  seised  thereof:  wherefore  it  became  usual,  on  marriage,  to 
settle  by  express  deed  some  special  estate  to  the  use  of  the  husband  and  his  wife, 
for  their  lives,  in  joint-tenancy,  or  jointure;  which  settlement  would  be  a 
provision  for  the  wife  in  case  she  survived  her  husband.  At  length  the  statute 
of  uses  ordained,  that  such  as  had  the  use  of  lands  should,  to  all  intents  and 
purposes,  be  reputed  and  taken  to  be  absolutely  seised  and  possessed  of  the  soil 
itself.  In  consequence  of  which  legal  seisin,  all  wives  would  have  become 
dowable  of  such  lands  as  were  held  to  the  use  of  their  husbands,  and  also  entitled 
at  the  same  time  to  any  special  lands  that  might  bo  settled  in  jointure :  had  not 
r  *138 1  ^^®  same  statute  provided,  that  *upon  making  such  an  estate  in  jointure 
L  J   to  the  wife  before  marriage,  she  shall  be  forever  precluded  from  her 

dower,  (i)    But  then  these  four  requisites  must  be  punctually  observed :    1.  The 

(A)  Pig.  of  recov.  66.  (<)  1  Inst  86.  {k)  i  Rep.  1.  2. 

mischief  was,  that  when  the  feoffee,  or  or  any  other,  died  seised,  whereby  the  entry  of  him  in 
the  reversion  was  taken  away,  he  in  the  reversion  could  have  no  writ  of  entiy  ad  communem 
legem  nntU  after  tbe  decease  of  tenant  in  dower,  and  then  the  warranty  contamed  in  her  deed 
barred  him  in  the  reversion  if  he  were  her  heir,  as  commonly  he  was ;  and  for  the  remedy  of 
this  mischief  this  statute  gave  the  writ  of  entry  in  casu  proviso  in  the  lifetime  of  tenant  in 
dower.''  2  Inst.  309.  But  the  statute  was  not  intended  to  restrain  tenant  in  dower  from 
aliening  for  her  otcn  life,  for  such  an  estate  wrought  no  wron^.    Id.] 

(30)  The  most  usual  mode  of  barring  dower  in  America  is  by  the  wife  joining  with  the 
husband  in  a  deed  of  conveyance  of  lus  lands,  and  acknowledging  the  same  in  such  manner 
as  the  statute  prescribes  shall  be  eifoctual  for  tbis  purpose.  The  statutes  are  not  uniform  in 
their  provisions,  but  generally  they  provide  for  some  examination  of  the  wife  by  an  oflBoer, 
separate  and  apart  from  the  husband,  in  order  to  make  certain  that  she  is  not  acting  under 
compulsion.  These  provisions  must  be  strictly  complied  with,  or  the  bar  will  not  be  effectual. 
Elwood  v.  Klock,  13  Barb.  50;  Sibley  ».  Johnson,  1  Mich.  380;  BarsUiw  v.  Smith,  Wal.  Ch. 
394 ;  Jordan  v,  Corey,  2  Ind.  385 ;  Witter  v.  Biscoe,  8  Eug.  422 ;  Manning  v.  Laboree,  33  Me. 
343.  The  wife  must  be  twenty-one  years  of  age  to  render  the  act  efTeetutJ,  as  the  statute  only 
relieves  her  from  the  disability  of  coverture.  Hughes  v.  Watson,  10  Ohio,  127 ;  Jones  v.  Todd.  2 
J.  J.  Marsh.  359 ;  Thomas  v.  Gammel ;  6  Leigh,  9 ;  Priest  v.  Gummings,  16  Wend.  617,  and  20 
id.  338 ;  and  the  deed  ought  to  contain  words  of  release  on  her  part  Catlin  v.  Ware,  9  Mass. 
218 ;  Stevens  v.  Owen,  25  Me.  94 ;  Leavitt  v.  Lamprey,  13  Pick.  382 ;  Witter  v.  Biscoe.  8  Eng. 
422.  But  in  some  states  this  is  not  necessary.  See  Burge  v.  Smith,  7  Post.  332.  The  wife  can- 
not release  her  contingent  right  of  dower  by  parol.  Keeler  v.  Tatnell,  3  N.  J.  62.  And  even  her 
agreement  by  parol  with  one  to  whom  as  administratrix  on  the  estate  of  her  husband  she  sells  the 
laud,  that  she  will  not  claim  dower  in  it,  will  not  be  binding  upon  her.  Wright  v,  De  Groff,  14 
Mich.  164.  But  see  as  to  this,  Connolly  v,  Branstler,  3  Bush.  702.  In  some  of  the  states  ii  the 
husband's  estate  is  sold  for  the  satisfaction  of  his  debts,  the  wife's  right  of  dower  is  gone ;  but  this  is 
not  the  general  rule.    The  foreclosure  of  a  mortgage  given  by  the  husband  before  the  marriage,  or 

given  alSjrwarda  and  executed  by  the  wife  in  due  form  of  law,  will  bar  her  right.  Farwoll  v, 
otting,  8  Allen,  211 ;  Nottingham  v,  Calvert,  1  Ind.  527  ;  Lewis  v.  Smith,  9  N.  Y.  502.  By 
agreement  in  a  deed  of  separation,  a  wife  may  also  bar  herself  of  all  claim  to  dower.  Stephenson 
V.  Osbonie,  41  Miss.  119 ;  Hitner's  Appeal,  54  Penn.  St.  110. 

(31)  Upon  the  sublect  of  Jointure  see  Cruise  Dig.  196  and  index,  tit  Jointure,  and  1  Washb. 
Beal  Prop.  Book  1,  ch.  8.  Jointures  are  uncommon  in  the  United  States,  and  questions  oon* 
coming  them  arise  but  seldom. 
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jointure  must  take  effect  immediately  on  the  death  of  the  husband.  2.  It 
must  be  for  her  own  life  at  least,  and  not  j?^  auter  vie,  or  for  any  term  of  years, 
or  other  smaller  estate.  (32)  3.  It  must  be  made  to  herself,  and  no  other  in 
trust  for  her.  4.  It  must  be  made,  and  so  in  the  deed  particularly  expressed  to 
be,  (33)  in  satisfaction  of  her  whole  dower,  and  not  of  anv  particular  part  of  it. 
If  the  jointure  be  made  to  her  after  marriage,  she  has  her  election  after  her 
husband's  death,  as  in  dower  ad  ostium  ecclesicB,  and  may  either  accept  it,  or 
refuse  it  and  betake  herself  to  her  dower  at  common  law ;  for  she  was  not  capable 
of  consenting  to  it  during  coverture. -(34)    And  if,  by  any  fraud  or  accident,  a 

(32)  [Althongh  the  estate  must  be  in  point  of  quantity  for  her  life,  yet  it  may  be  snch  as  may 
be  determined  sooner  by  her  own  act.  Thus,  an  estate  durante  vuiuitate  is  a  good  jointure, 
because  unless  sooner  determined  by  herself,  it  continues  to  her  for  life.  Marv  Vernon's  Case,  4 
Rep.  3.1 

(33)  [Or  it  may  be  averred  to  be.  4  Rep.  3.  An  assurance  was  made  to  a  woman,  to  the 
intent  it  should  be  for  her  jointure,  but  it  was  not  so  expressed  in  the  deed.  And  the  opinion 
of  the  court  was,  that  it  might  bo  averred  that  it  was  for  a  jointure,  and  that  such  averment 
was  traversable.  Owen,  33.  But  since  the  Statute  of  Frauds,  which  expressly  enacts,  that  no 
estates  or  interests  of  freehold  shall  be  surrendered  unless  by  a  deed  or  note  in  vjriting,  there 
have  been  several  decisions  that  such  averment  is  not  admissible.  Charles  v.  Andrews,  9  Mod. 
15:J.    Tinney  v,  Tiunev,  3  Atk.  8.] 

(;V4)  [It  is  well  established,  as  genera]  doctrine,  that  since  dower  is  a  legal  right,  the  intention 
Ui  exclude  that  right,  by  a  der^ise  or  beqtiest  of  something  else,  must  l)e  demonstrated,  if  not  by 
express  words,  at  least  by  (what  appears  to  the  court  to  amount  to)  necessary  implication.  It 
is  only  where  the  claim  of  dower  would  be  inconsistent  with  the  will,  or  plainly  tend  to  defeat 
some  other  part  of  the  testator's  disposition  of  his  property,  that  the  widow  can  be  compelled 
to  elect  whether  she  will  take  her  dower,  or  the  mterest  devised  to  her.  Strahan  v.  Sutton,  3 
Ves.  252 ;  Thompson  t;.  Nelson,  1  Cox,  447.  Of  course,  acceptance  of  a  bequest  of  personalty 
can  never  operate  in  bar  of  dower,  unless  an  intention  to  that  eflfect  can  be  unequivoc«dly 
established :  Ayres  v.  "Willis,  1  Ves.  Sen.  230;  nor  will  a  devise  to  the  testator's  widow  of  part 
of  those  lands  out  of  which  she  might  claim  dower,  exclude  that  claim  with  respect  to  the 
remainder  of  such  lands :  Lawi*ence  v.  Lawrence,  1  Br.  P.  C.  591 ;  S.  C,  2  Frcem.  234 ;  Lord 
Dorchester  t;.  Lord  Effingham,  Coop.  324 ;  Hitchins  v,  Hitchins,  2  Freem.  241 ;  unless  the 
terms  of  the  devise  express,  or  clearly  imply,  that  it  was  the  testator's  intent,  the  bequest  of 
part  of  the  lands,  if  accepted,  should  be  in  satisfaction  of  dower  oqt  of  the  remainder :  Chal- 
mers V.  Storil,  2  Ves.  and  Bea.  224;  Dickson  v.  Robinson,  Jacob's  Rep.  503;  and  a  devise  of  a 
contingent  remainder  to  a  woman  for  life,  in  the  whole  of  the  lands  out  of  which  her  dower  is 
demandable,  it  is  well  settled,  will  not,  by  implication,  exclude  her  immediate  title  to  dower ; 
for  there  is  nothing  inconsistent  in  the  two  mterests.  Incledon  v,  Northcote,  3  Atk.  435.  In 
short,  wherever  a  clear,  incontrovertible  result  does  not  arise  from  the  testator's  will,  that  he 
meant  to  exclude  his  widow  from  dower,  she  will  not  be  put  to  her  election ;  he  may  not  have 
known  that  she  would,  under  the  circumstances,  be  dowable ;  but  this  will  not  be  enough  to 
exclude  her  right:  it  must  appear  that  he  did  know  it,  ancL meant  to  bar  her;  or  at  least,  that 
her  demand  of  dower  would  be  repugnant  to  the  dispositions  he  has  made.  French  v,  Davies, 
2  Ves.  Jun.  577,  5^1.  Although  a  testator  has  devised  his  estate  to  trustees,  charged  with  an 
annuity,  or  a  gross  sum,  to  nis  widow ;  still,  as  a  wife's  title  to  dower  is  paramount  to  the 
devise,  a  Court  of  equity  will  not  readilv  infer  that,  because  the  testator  has  given  all  his 
property  to  trustees,  it  was  necessarily  his  intention  to  give  them  that  which  was  not  his, 
Foster  v.  Cook,  3  Br.  351 ;  Pitts  r.  Snowden,  1  Br.  292;  Greatrex  v.  Cary,  6  Ves.  616.  But, 
although  this  would  be  inadmissible  as  a  general  construction,  circumstances  may  justify  it : 
Dmce  V.  Dennison,  6  Ves.  400 ;  Judd  v.  Pratt,  13  Ves.  174 ;  Attomey-Croueral  v,  Grote,  3  Meriv.  ■ 
320 ;  Pentioost ».  Ley,  2  Jac.  and  Walk.  210 ;  Hewson  v.  Reed,  5  Madd.  451 ;  Forester  v.  Cotton, 
1  Eden,  535;  Dillon  v,  Parker,  1  Swanst.  374;  if  the  estates  would  be  insufficient  to  satisfy  the 
charges  expressly  imposed  upon  them,  in  case  the  title  to  dower  were  sustained,  that  might  show 
an  intention  to  bar  the  claim  of  dower ;  and,  it  seems,  a  reference  to  ascertain  that  fact  will  be 
granted^  Pearson  v.  Pearson,  1  Br.  292 ;  French  v.  Davies,  2  Ves.  Jun.  580.  StiU  the  admissi- 
■  u"^  the  effect  of  the  terms  used  in  a  will,  though  not  in  all  cases 
discountenanced  .by  the  very  highest  authority.    Doe  v,  Chiches- 

A  legacy  given  by  a  testator  to  his  widow,  as  the  price  of  her  release  of  dower,  must  be  fuUy 
paid  before  anv  mere  legatees  can  claim :  Burridge  t;.  Bradyll,  1  P.  TVms.  127 ;  DavenhiU  t;. 
Fletcher,  Ambl.  245;  for  the  widow,  in  such  case,  is  a  purchaser,  and  justly  entitled  to  a 
preference :  Blower  v.  Morrett,  2  Ves.  Sen.  242 ;  and  it  will  not  vary  the  principle  of  the  case, 
to  show  that  the  legacy  was  not  the  only  consideration  for  the  release  of  dower.  Heath  v.  Dendy, 
1  Russ.  545. 

Where  a  widow  has  accepted,  and  continued  in  the  enjoyment  of  an  interest,  between  which 
and  her  title  to  dower,  she  misht  have  elected,  that  election,  though  she  has  not  expressly 
declared  it,  will  be  fairly  inferrea  from  such  circumstances :  Ardesoife  v,  Bennett,  2  Dick.  4CP7 ; 


bility  of  parol  evidence  to  enlar^  the 
absolutely  rejected,  is  strongly  discount 
ter,  4  Dow,  89,  93. 
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jointure  made  before  marriage  proves  to  be  on  a  bad  title,  and  the  jointress  Ls 
evicted,  or  turned  out  of  possession,  she  shall  then  (by  the  provisions  of  the 
same  statute)  have  her  dower  pro  tanto  at  the  common  law.  (Z)  ^35) 

There  are  some  advantages  attending  tenants  in  dower  that  ao  not  extend  to 
jointresses ;  and  so,  vice  versa,  jointresses  are  in  some  respects  more  privileged 
than  tenants  in  dower.  Tenant  in  dower  by  the  old  common  law  is  subject  to 
no  tolls  or  taxes ;  and  hers  is  almost  the  only  estate  on  which,  when  derived 
from  the  king's  debtor,  the  king  cannot  distrein  for  his  debt ;  if  contracted  dur- 
r  nt^oQ  1  ing  the  coverture,  (m)  But,  on  Ihe  other  *hand,  a  widow  may  enter  at 
{•  '  once,  without  any  formal  process,  on  her  jointure  land ;  as  she  aSso  might 

have  done  on  dower  ad  ostium  ecclesicBy  which  a  jointure  in  many  points  resem- 
bles ;  and  the  resemblance  was  still  greater,  while  that  species  of  dower  continued 
in  its  primitive  state :  whereas  no  small  trouble,  and  a  very  tedious  method  of 
proceeding,  is  necessary  to  compel  a  legal  assignment  of  dower,  (n)  And,  what 
IS  more,  tnough  dower  be  forfeited  by  the  treason  of  the  husband,  yet  lands 
settled  in  jointure  remain  unimpeached  to  the  widow,  ([o)  Wherefore  Sir 
Edward  Coke  veiy  justly  gives  it  the  preference,  as  being  more  sure  and 
safe  to  the  widow,  than  even  dower  cul  ostium  ecclesim^  the  most  eligible  species 
of  any. 


CHAPTER  IX.    . 
OP  ESTATES  LESS  THAN  FREEHOLD, 

Of  estates  that  are  less  than  freehold,  there  are  three  sorts :  1.  Estates  for 
years :  2.  Estates  at  will :  3.  Estates  by  suffemnce. 

I.  An  estate  for  years  is  a  contract  for  the  possession  of  lands  or  tenements, 
for  some  determinate  period ;  and  it  takes  place  where  a  man  letteth  them  to 
another  for  the  term  of  a  certain  number  of  years,  agreed  upon  between  Ihe 

(I)  These  settlements,  previous  to  marriage,  seem  to  have  been  In  use  among  the  ancient  Germans,  and 
their  lilndrod  nation  the  Gan  s.  Of  the  former  Tacitns  gives  us  this  account.  '*  Doiem  non  uxor  marito. 
ted  uxori  maritut  offett ;  intersunt  parentee  et  propinqui.  et  munera probatU.^*  (Dt  mor,  Otnm.  e  Iti.J  And 
V»mr  (de  belto  Gauico,  I.  6,  c.  18^  nas  given  ns  ihe  terms  of  a  marriage  settlement  among  the  i^anls.  as 
nicelj  cnlcnlatcil  as  any  modern  Joinmre.  "  Virit  quanta*  pecuviat  ab  uxoribut  dotU  fumune  acceperunt, 
tarUaa  ex  suit  bonis,  tsstimatione  facta,  cum  dotibus  communicant.  Hvjut  omnia  pecunia  cor^netim  ratio 
'  habetur,  fructuaque  icrvantur.  liter  eorum  vita  tuperapU.  ad  eum  pars  utriusque  cum  J^ruef Urns  supeHorum 
temporum pervenit."  Tho  dauphin's  commentator  on  Caesar  supposes  that  this  Gaulish  custom  was  the 
ground  of  the  new  regulations  made  by  Justinian  CKov.  ffJJ  with  regard  to  the  provision  for  willows  among 
the  Romans :  but  surely  there  Is  as  much  reason  to  suppose,  that  it  gave  the  hint  for  our  statutable  Jointures. 

(mj  Co.  Litt.  81,  a.    F.  N.  B.  160.  (nj  Co.  LUt.  86.  foj  Ibid.  37. 

and  her  partial  acceflsion  to  a  settlement  may  be  held  an  election  to  abide  by  the  whole.  Milner 
V.  Ijord  Harewood,  17  Yen,  277.  But,  ^nerally  speaking,  acts  done  by  a  party  before  he,  or  she, 
is  fully  informed  of  his  or  her  rights,  will  not  amount  to  an  election.  Pasey  v.  Desbonverie,  3  P. 
Wms.  321 ;  Chalmers  r.  Storil,  2  Ves.  and  Bea.  225 ;  Dillon  v.  Parker,  1  Swanst.  381 ;  Whistler 
V.  Webster,  2  Ves.  Jun.  371 ;  Edwards  v.  Morgan,  M'Glel.  551. 

A  trust  estate  may  constitute  a  good  eauitable  Jointure  in  bar  of  dower ;  and  if  a  Jointure  bo 
made  of  freehold  estates  in  trust  for  an  infant,  this  will,  in  equity,  be  a  bar  to  her  claim  of  dower. 
It  was,  indeed,  once  doubted  whether  a  Jointure,  however  formal,  settled  on  an  infant  before  mar- 
riage, was  a  bar  to  dower ;  but  it  has  been  determined  that  such  a  Jointure  is  binding  upon  the 
infant,  who  cannot  waive  it  after  her  husband's  death,  and  claim  her  dower.  Earl  of  Bucking- 
ham V,  Drury,  2  Eden,  73.] 

(35)  In  addition  to  the  modes  of  barring  dower  specified  in  the  text  may  be  mentioned  that  by 
non-claim  ;  where  the  widow  fails  to  assert  her  riffut  within  the  time  allowed  by  the  statute  of 
limitations.  It  has  also  been  held  that  if  the  lands  have  been  appropriated  to  public  uses  under 
the  right  of  eminent  domain,  in  the  lifetime  of  the  husband,  the  nght  to  dower  is  gone :  Moore  v. 
Now  York,  8  N.  T.  110 ;  and  the  same  is  true  where  they  have  been  dedicated  to  public  uses  by 
the  husband.    Guynne  v.  Cincinnati,  3  Ohio,  24. 
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lessor  and  lessee,  (a)  and  the  lessee  enters  thereon.  (J)  (1)  If  the  lease  be  but  for 
half  a  year  or  a  quarter,  or  any  less  time,  this  lessee  is  respected  as  a  tenant  for 
years,  and  is  styled  so  in  some  legal  proceedings ;  a  year  being  fche  shortest  term 
which  the  law  m  this  case  takes  notice  of.  (c)  And  this  may,  not  improperly, 
lead  us  into  a  short  digression,  concerning  the  division  and  calculation  of  time 
by  the  English  law. 
The  space-  of  a  year  (2)  is  a  determinate  and  well-known  period,  consisting 

(a)  We  may  here  remark,  once  fbr  all,  that  the  termination  of  "  —or"  and  **— ee"  (obtain  in  law,  the  one 
an  acti«  e,  the  other  a jpa88ivo  signiiloattoa ;  the  former  iisnally  denoting  the  doer  of  any  act.  the  latter  him 
to  whom  it  16  done.  The  feoffor  Is  he  that  maketh  a  feoffment;  the  feuffee  is  he  to  whom  it  is  nmde;  the 
donor  is  one  that  jritcth  ianda  in  tail;  the  donee  is  he  who  recelveth  it;  he  that  granteth  a  lease  is  deuom- 
inaied  the  lessor;  and  he  to  whom  it  is  granted  the  lessee.    CLitt.  i  57 

(bj  IMd,  as.  (cj  JWd,  C7. 

(1)  [Of  conrse  our  anthor  will  be  understood  to  put  this  case  of  letting,  only  as  a  particular 
instance  of  one  mode  in  which  an  estate  for  years  may  be  created.  Seo  post,  p.  143.  There 
are  obviously  various  ways  in  which  such  an  estate  mav  arise.  Thus,  where  a  person  devises 
lands  to  his  executors  for  payment  of  his  debts,  or  until  his  debts  are  paid,  the  executors  take 
an  estate,  not  of  freehold,  but  for  so  many  years  as  are  necessary  to  rai.*^  the  sum  required. 
Carter  v,  Bamardiston,  1  P.  Wms.  509 ;  Hitchens  v.  Kitchens,  2  Vem.  404 ;  S.  0. ,  2  Preeui.  242 ; 
Doe  V.  Simpstm,  5  East,  171*;  Doe  v,  Nicholls,  1  Bam.  and  Gresa.  342.  Though,  in  such  case,  if 
a  gross  sum  ought  to  be  paid  at  a  ^ed  time,  and  the  annual  rents  and  profits  will  not  enable 
them  to  make  the  payment  within  that  time,  the  court  of  chancery  will  direct  a  sale  or  mort- 
gage of  the  estate,  as  circumstances  may  render  one  course  or  the  other  most  proper.  Berry  v: 
AsKham,  2  Vem.  26 ;  Sheldon  v.  Dormer,  id.  311 ;  Green  v,  Belchier,  1  Atk.  506 ;  Allen  v.  Back- 
house, 1  Yes.  and  Bea.  75;  Bootel  v,  Blundell,  1  Meriv.  233.] 

So  if  the  vendor  put  the  vendee,  under  an  executor}'  contract  for  the  purchase  of  lands,  into 
possession,  and  by  the  contract  the  latter  is  to  have  possession  so  long  as  he  makes  without 
default  thepayments  specified  in  the  contract,  this  makes  him  tenant  for  years,  and  not  at  will 
merely,     white  v.  Livmgston,  10  Cush.  259. 

One  of  the  most  diflicult  questions  in  this  connection  often  is,  whether  a  particular  instm- 
ment  operates  as  a  present  demise  of  the  premises,  or  a  contract  for  a  future  one.  Mr.  Wash- 
bum,  in  1  Washb.  on  Real  Property,  300  et  sec^.,  has  collected  the  cases  in  which  this  question 
has  arisen,  and  has  shown  the  difficulty  in  reconciling  them  all.  The  question,  he  says, 
"  seems  to  turn  on  whether  the  writing  shows  that  the  parties  intend  a  present  demise  and 
parting  with  the  possession  by  the  lessor  to  the  lessee ;  for  if  it  does,  it  will  operate  as  a  lease, 
thouffh  it  is  contemplated  that  a  future  writing  should  be  drawn  more  explicit  in  its  terms. 
And  it  may  be  a  good  lease,  in  distinction  from  an  executory  contract  to  lease,  though  it  bo 
to  commence  in  futuro.  Whitney  v.  Allaire,  1  Gomst.  305,  311.  But  if  a  Mler  lease  is  to  be 
prepared  and  executed  before  the  demise  is  to  take  effect,  and  possession  ffiven,  it  is  an  agree- 
ment for  a  lease,  and  not  a  lease  which  creates  an  estate.  Aiken  v.  Smith,  21  Y 1. 172 ;  People  v, 
Gillis,  24  Wend.  201;  Jenkins  v.  Eldredge,  3  Story,  325 ;  Buell  v,  Gook,  4  Gonn.  238." 

To  constitute  one  a  tenant  for  years  he  must  have  an  interest  in  thio  land,  and  a  right  to  its 
possession  and  use.  Maverick  v.  Lewis,  3  McGord,  211 ;  Adams  v.  McKesson,  53  Penn.  St  83. 
One  who  puts  in  a  crop  upon  the  land  of  another  upon  shares,  is  not  tenant  for  years,  but  only 
tenant  in  common  of  the  crop,  and  the  possession  of  the  land,  except  so  far  as  may  be  neces- 
sary to  enable  him  to  cultivate  and  harvest  the  crop,  is  in  the  owner  of  the  land.  Bradish  v. 
Schenck,  8  Johns.  151 ;  Moulton  v,  Robinson,  7  Fost.  550 ;  Putnam  v.  Wise,  1  Hill,  234 ;  Aiken 
V.  Smith,  21  Yt.  172.  But  if  the  partv  is  put  in  possession  of  the  land,  and  is  to  pay  rent  in 
produce,  he  is  tenant  for  years,  as  much  as  if  he  paid  in  money.  Newcomb  v.  Ramer,  2  Johns, 
421;  Putnam  v.  Wise,  1  Hill,  234;  Gould  v.  School  District,  S  Minn.  431;  Dixon  v.  NiocoUs,  39 
111.,  372. 

(2)  [Before  1252,  the  year  commenced  on  the  25th  of  March,  and  the  Julian  calendar  was 
used,  and  much  inaccuracy  and  inconvenience  resulted,  which  occasioned  the  introduction  of 
the  new  style  by  the  24  Geo.  II,  o.  23,  which  enacts,  that  the  1st  January  shall  be  reckoned  to 
be  the  first  day  of  the  year,  and  throws  out  eleven  days  in  that  year,  from  the  2d  Septem- 
ber to  the  14th,  and  in  other  respects  regulates  the  future  computation  of  time,  with  a  saving 
of  ancient  customs,  <fcc.  See  the  statute  set  forth  in  Bum  Ecc.  JL.  tit.  Kalendar.  It  has  been 
held,  that  in  a  lease  or  other  instmment  under  seal,  if  the  feast  of  Michaelmas,  <fec..  bo  men- 
tioned, it  must  be  taken  to  mean  New  Michaelmas,  and  parol  evidence  to  the  contrary  is  not 
admissible :  11  East,  312 ;  but  upon  a  parol  a^eemeut  it  is  otherwise.    4  B.  and  A.  588. 

The  year  consists  of  three  hundred  and  sixt^-five  days ;  there  ore  six  hours,  within  a  few 
minutes,  over  in  each  year,  which  every  fourth  year  makes  another  day,  viz.:  three  hundred 
and  sixty-six,  and  being  the  29th  Febmary,  constitute  the  bissextile  or  leap-year.  Where  a 
statute  speaks  of  a  year,  it  shall  be  computed  by  the  whole  twelve  months,  according  to  the 
calendar,  and  not  by  a  lunar  month :  Gro.  Joe.  166 ;  but  if  a  statute  direct  a  prosecution  to  he 
within  twelve  months,  it  is  too  late  to  pn)coed  after  the  expiration  of  twelve  lunar  months. 
Garth.  407.  A  twelve-month,  in  the  singular  number,  includes  all  the  year ;  but  twelve  months 
shall  be  computed  according  to  twenty-eight  davs  for  every  month.    6  Go.  62. 

Hay  a  year  consists  of  one  hundred  and  eignty-two  days,  for  there  shall  l>e  no  regard  to  a 
part  or  a  fraction  of  a  day.    Go.  Litt.  135,  b.;  Gro.  Jac.  166.    The  tune  to  collate  within  six 
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r  »2^2^  1  commonly  of  365  days;  for  though  in  *bi88extlle  or  leap-year,  it  con- 
J-  J   sists  properly  of  366,  yet,  by  the  statute  21  Hen.  Ill,  the  increasing  day 

in  the  leap-year,  together  with  the  preceding  day,  shall  be  accounted  for  one 
day  only.  Ihat  of  a  month  is  more  ambiguous:  there  being,  in  common  use, 
two  ways  of  calculating  montha;  either  as  lunar,  consisting  of  twenty-eight 
days,  the  supposed  revolution  of  the  moon,  thirteen  of  which  make  a  year:  or, 
as  calendar  months  of  unequal  lengths,  according  to  the  Julian  division  in  our 
common  almanacks,  commencing  at  the  calends  of  each  month,  whereof  in  a 
year  there  are  only  twelve.  A  month  in  law  is  a  lunar  month,  or  twenty-eight 
days,  unless  otherwise  expressed ;  not  only  because  it  is  always  one  uniform  per- 


months  shall  be  reckoned  half  a  year,  or  oue  hundred  and  eighty-two  days,  and  not  lonar  months. 
Cro.  Jao-  166;  6  Co.  61. 

So  a  quarter  of  a  year  consists  bnt  of  ninety-one  days,  for  the  law  does  not  regard  the  six 
honrs  afterwards.    Co.  Litt.  135,  b.;  2  Roll.  521, 1.  40;  CW.  Dig.  Ann.  A. 

Bat  both  half  years  and  quarters  are  nnnally  divided  according  to  certain  feasts  or  holidays, 
rather  than  a  precise  division  of  days,  as  Lady-dav,  Midsummer-day,  Michaelmas-day,  or 
Christmas,  or  Old  Ladv-day,  (6th  April),  or  Old  Michaelmas-day,  (the  11th  October).  In  these 
cases,  snch  division  of  the  year  by  the  parties  is  i'cgarded  by  the  law,  and  therefore,  though 
half  a  year's  notice  to  quit  is  necessary  to  determine  a  tenancy  fmm  year  to  year,  yet  a  notice 
served  on  the  29th  September  to  quit  on  the  25th  March,  being  half  a  year's  notice  according 
to  the  above  division,  is  good,  though  there  be  less  than  one  hundred  and  eighty- two,  viz.:  one 
hundred  and  seventy-eight,  days.    4  Esp.  R.  5  and  198 ;  6  id.  53. 

A  month  is  aolary  or  computed  according  to  the  calendar,  which  contains  thirty  or  thirty-one 
da^s,  or  lunar,  which  consists  of  twenty-eight  days.  Co.  Litt.  135,  b.  In  temporal  matters, 
it  Iff  usually  construed  to  mean  lunar;  in  ecclesiastical,  solar  or  calendar.  1  Bla.  R.  450;  1  M. 
and  S.  Ill ;  1  Bing.  Rep.  307.  In  general,  when  a  statute  speaks  of  a  month  without  adding 
"  calendar,"  or  other  words  showing  a  contrary  intention,  it  shall  be  intended  &  lunar  month 
of  twenty-eight  days.  See  cases  Com.  Dig.  Ann.  B.;  6  Term  Rep.  224;  3  East,  407;  1  Bingh. 
R.  307.  And  generally,  in  all  matters  temporal,  the  term  "  month"  is  understood  to  mean  lunar ; 
but  in  matters  ecclesiastical,  as  non-residence,  it  is  deemed  a  calendar  month  ;  because  in  each 
of  these  matters  a  different  mode  of  computation  prevails ;  the  term,  therefore,  is  taken  in  that 
sense  which  is  conformable  to  the  subject  matter  to  which  it  is  applied ;  2  Roll.  Ab.  WZh  51 ; 
Hob.  179;  1  Bla.  R.  450;  1  M.  and  S.  117;  1  Bing.  R.  307;  Com.  Dig,  Ann.  B.;  and,  therefore, 
when  a  deed  states  calendar  months,  and  in  pleading  the  word  calendar  be  omitted,  it  is  not 
necessarily  a  variance.    3  Brod.  and  B.  186. 

When  a  deed  speaks  of  a  month,  it  shall  be  intended  a  lunar  month,  unless  It  can  be  collected 
from  Uie  context  that  it  was  intended  to  be  calendar.  1  M,  and  S.  Ill ;  Com.  Dig.  Ann.  B.; 
Cro.  Jac.  167 ;  4  Mod.  185.  So  in  all  other  contracts :  4  Mod.  185 ;  1  Stra.  446 ;  unless  it  be 
proved  that  the  general  understanding  in  that  department  of  trade  is,  that  bargains  of  that 
nature  are  according  to  calendar  m<mths.  1  Stra.  652 ;  1  M.  and  S.  111.  And  the  custom  of 
trade,  as  in  case  of  liills  of  exchange  and  promissory  notes,  has  established,  that  a  month  named 
in  those  contracts  shall  be  deemed  calendar.    3  Brod.  and  B.  187. 

In  idl  legal  proceedings,  as  in  commitments,  pleadings,  <&c.,  a  month  means  four  weeks.  3  Bur. 
1455 ;  1  Bla.  R.  450 ;  Dougl.  463,  446.  When  a  calendar  month's  notice  of  action  is  required, 
the  day  on  which  it  is  served  is  included,  and  reckoned  one  of  the  days ;  and.  therefore,  if  a 
notice  be  served  on  28th  of  April,  it  expires  on  27th  of  May,  and  the  acticm  may  1>e 
commenced  on  28th  of  May.  3  T.  R.  62:i ;  2  Campb.  294.  And  when  a  statute  requires  the 
action  against  an  officer  of  customs  to  be  brought  within  three  months,  they  mean  lunar,  though 
the  same  act  requires  a  calendar  month's  notice  of  action.     1  Bing.  R.  307. 

A  day  is  natural,  which  consists  of  twenty-four  hours ;  or  artificial,  which  contains  the  time 
from  the  rising  of  the  sun  to  the  setting.  Co.  Litt.  135^  a.  A  dav  is  usually  intended  of  a 
natural  day,  as  in  an  indictment  for  burglary  we  say,  in  the  night  of  the  same  day :  Co. 
Litt.  135,  a.;  2  Inst.  318.  Sometimes  days  are  calculated  exclusively,  as  where  an  act  required 
ten  clear  days'  notice  of  the  intention  to  appeal,  it  was  held,  that  the  ten  days  are  to  be  taken 
exclusively,  both  of  the  day  of  serving  the  notice  and  the  day  of  holding  the  sessions.  3  H. 
and  A.  581.  A  legal  act  done  at  any  part  of  the  dav  will  in  general  relate  to  the  first  period 
of  that  day.     11  East,  498. 

The  law  generally  rejects  fractions  of  a  day,  15  Ves.  257 ;  Co.  Litt.  135,  b.;  9  East.  154 ;  4 
T.  R.  660;  11  East,  496,  498;  3  Co.  36,  a.  But  though  the  law  does  not  in  general  allow  of 
the  fraction  of  a  day,  yet  it  admits  it  in  cases  where  it  is  necessary  to  distinguish  for  the  pur- 
poses of  justice ;  and  I  do  not  see  why  the  very  hour  may  not  !)e  so  too  where  it  is  necesMary, 
and  can  be  done,  for  it  is  not  like  a  mathematical  point  which  cannot  be  divided.  Per  Ld. 
Mansfield,  3  Burr,  1434;  9  East,  154;  3  Coke  Rep.  36,  a.  Therefore  fraction  of  a  day  was 
admitted  in  support  of  a  commission  of  bankruptcy,  by  allowing  evidence  thai  the  act  of 
bankruptcy,  though  on  the  same  day,  was  pre\ious  to  issuing  the  commirtsion.  8  Ves.  30.  So 
where  goods  aft  seized  under  a  fieri  facias  the  same  day  that  the  party  commits  an  act  of  bauk- 
ruptcyi  It  is  open  to  inquire  at  what  time  of  the  day  the  goods  were  seized  and  the  act  oi 
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iod,  but  because  it  falls  naturally  into  a  quarterly  division  by  weeks.  (3)  There- 
fore a  lease  for  "twelve  months"  is  only  for  forty-eight  weeks;  but  if  it  be  for 
a  "  twelvemonth  *'  in  the  singular  number,  it  is  good  for  the  whole  yeai*.  (d) 
For  herein  the  law  recedes  from  its  usual  calculation,  because  the  ambiguity  be- 
tween the  two  methods  of  computation  ceases ;  it  being  generally  understood 
that  by  the  space  of  time  called  thus,  in  the  singular  number,  a  twelvemonth,  is 
meant  the  whole  year,  consisting  of  one  solar  revolution.  In  the  space  of  a  day 
all  the  twenty-four  hours  are  usually  reckoned,  the  law  generally  rejecting  all 
fractions  of  a  day,  in  order  to  avoid  disputes,  {e)  (4)  Therefere,  if  I  am  bound 
to  pay  money  on  any  cei*tain  day,  I  discharge  the  obligation  if  I  pay  it  before 
twelve  o'clock  at  night;  after  which  the  following  (£y  commences.  But  to 
return  to  estates  for  years. 

These  estates  were  originally  granted  to  mere  farmers  or  husbandmen,  who 
every  year  rendered  some  equivalent  in  money,  provisions,  or  other  rent,  to  the 
lessors  or  landlords ;  but,  in  order  to  encourage  them  to  manure  and  cultivate 
the  ground,  they  had  a  permanent  interest  granted  them,  not  determinable  at 
the  will  of  the  lord.  And  yet  their  possession  was  esteemed  of  so  little  conse- 
quence, that  they  were  rather  considered  as  the  bailiffs  or  servants  of  the  lord,  who 
were  to  *receive  and  account  for  the  profits  at  a  settled  price,  than  as  r  ^^ . « i 
having  any  property  of  their  own.  And  therefore  they  were  not  allowed  L  ^  \ 
to  have  a  freehold  estate:  but  their  interest  (such  as  it  was)  vested  after  their 
deaths  in  their  executors,  who  were  to  make  up  the  accounts  of  their  testator 
with  tiie  lord,  and  his  other  creditors,  and  were  entitled  to  the  stock  upon  the 
farm.  The  lessee's  estate  might  also,  by  the  ancient  law,  be  at  any  time  defeated 
by  a  common  recovery  suffered  by  the  tenant  of  the  freehold;  (/)  which 
annihilated  all  leases  for  years  then  subsisting,  unless  afterwards  renewed  by  the 
recoverer,  whose  title  was  supposed  superior  to  his  by  whom  those  leases  were 
granted. 

CdJ  6  Rep.  61.  (ej  Co.  Litt.  135.  f/)  Co.  Litt.  46. 

bankraptxsy  was  committed ;  and  the  validity  of  the  execution  depends  on  the  actual  priority.  4 
Gamp.  197 ;  2  B.  and  A.  566. 

There  is  a  distinction  in  law  as  to  the  certainty  of  stating  a  month  or  a^day,  and  an  hour  when 
a  fact  took  place ;  *^  circa  horam  "  is  sufficient ;  but  not  so  as  to  a  day,  wHich  must  be  stated  with 
precision,  though  it  may  be  varied  from  the  proof.    2  Inst.  318. 

It  has  been  considered  an  established  rule,  that  if  a  thin^  is  to  be  done  within  such  a  time 
after  puch  a  fact,  the  day  of  the  fact  shall  be  taken  inclusive.  Hob.  139 ;  Bougl.  463 ;  3  T.  K. 
82:i;  Com.  Dig.  Temps.  A.;  3  East,  407.  And  therefore  where  the  statute  21  Jac.  I,  c.  19,  s. 
2,  enacts,  that  a  trader  lyin^  in  prison  two  months  after  an  arrest  for  debt  shall  be  adjudged  a 
baukrupt,  tliat  includes  the  day  of  the  arrest.  3  East,  407.  When  a  month's  notice  of  action 
is  necessary,  it  begins  with  the  day  on  which  the  notice  is  ffiven :  3  T.  R.  623 ;  and  if  a  robbery 
be  committed  on  the  9th  October,  the  action  against  the  nundred  must  be  brought  in  a  year 
inclusive  of  that  day.  Hob.  139.  But  where  it  is  limited  within  such  a  time  after  the  date  of 
a  deed,  <fec.,  the  day  of  the  date  of  the  deed  shall  be  taken  exclusive;  as  if  a  statute  require 
the  enrollment  within  a  specified  time  after  date  of  the  instrument  Hob.  139 ;  2  Campb.  294 ; 
Cowp.  714.  Thus  where  a  patent  dated  10th  May  contains  a  proviso  that  a  specification  shall  be 
enrolled  within  one  calendar  month,  next  and  immediately  after  the  date  thereof,  and  the  specifi- 
cation was  enrolled  on  the  10th  June  following,  it  was  held,  that  the  month  did  not  begin  to  run 
till  the  day  afler  the  date  of  the  patent,  and  that  the  specification  was  in  time.  2  Campb.  294 ; 
see  15  Ves.  248.] 

(3)  This  rule  of  the  common  law  is  generally  changed  by  statutes  in  the  United  States,  and 
''  month  "  is  declared  to  mean  a  calendar  month.  And  in  England  a  month  will  be  held  to  mean 
a  calendar  month  where  such  is  the  apparent  intent  of  the  parties.  R.  v.  Chawton,  1  Q.  B.  247 ; 
Hipwell  V.  Knight,  1  Y.  and  C.  401. 

(4)  Fractions  of  a  day  are  not  regarded  except  for  the  purpose  of  guarding  against  injustice : 
Blydcnburgh  v.  Cotheal,  4  N.  Y.  418 ;  or  for  the  purpose  of  determining  the  actual  priority  of  con- 
flicting rights  which  have  accrued  on  the  same  day.  A  week  means  a  full  week  or  seven  days : 
and  therefore  if  by  statute  or  rule  of  court  a  notice  is  to  be  published  for  a  certain  number  of 
weeks,  the  j^ublication  is  not  completed  until  that  number  of  weeks  has  fully  expired  from  the 
time  of  the  nrst  publication.  Thus,  if  the  publication  is  to  be  once  in  each  week  for  six  successive 
weeks,  and  the  first  publication  is  on  Tuesday,  the  publication  is  not  completed  without  includ- 
ing Monday  of  the  seventh  week,  which  is  the  forty-second  day,  and  whatever  was  to  be  done 
dependent  on  such  publication  could  not  be  done  earlier  th^n  Tuesday  of  that  week.  Bunce  v. 
Reed,  16  Barb.  347  ;  Olcott  v.  Robinson,  20  id.  148.  Saving's  Society  v.  Thompson,  32  Cttl.  347 ; 
Bowman  v.  Wood,  41  III.  203 
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While  estates  for  years  were  thus  precarious,  it  is  no  wonder  that  they  were 
usually  very  short,  like  our  modern  leases  upon  rack  rent ;  and  indeed  we  are 
told  {g)  that  by  the  ancient  law  no  leases  for  more  than  forty  years  were  allow- 
able, because  any  longer  possession  (especially  when  ^ven  without  any  livery 
declaring  the  nature  and  duration  of  the  estate)  might  tend  to  defeat  the 
inheritance.  Yet  this  law,  if  ever  it  existed,  was  soon  antiauated;  for  we  may 
observe  in  Madox's  collection  of  ancient  instruments,  some  leases  for  years  of  a 
pretty  early  date,  which  considerably  exceed  that  j)eriod:  {h)  and  long  terms, 
for  three  hundred  years  or  a  thousand,  were  certainly  in  use  in  the  time  of 
Edward  III,  (i)  and  probably  of  Edward  I.  (k)  But  certainly,  when  by  the 
statute  21  Hen.  VIII,  c.  15,  the  termor  (that  is,  he  who  is  entitled  to  the  term  of 
years)  was  protected  against  these  fictitious  recoveries,  and  his  interest  rendered 
secure  and  permanent  long  terms  began  to  be  more  frequent  than  before;  and 
were  afterwards  extensively  introduced,  being  found  extremely  convenient  for 
feunily  settlements  and  mortgages:  continuing  subject^  however,  to  the  same 
r  *143 1  ^^^^  ^^  succession,  *and  with  the  same  inferiority  to  freeholds,  as  when 
L         J   they  were  little  better  than  tenancies  at  the  will  of  the  landlord. 

Every  estate  which  must  expire  at  a  period  certain  and  prefixed,  by  whatever 
words  created,  is  an  estate  for  years.  And  therefore  this  estate  is'  frequently 
called  a  term,  tenninus,  because  its  duration  or  continuance  is  bounded, 
limited,  and  determined :  for  every  such  estate  must  have  a  certain  beginning 
and  certain  end.  (/)  But  id  cerium  eaty  quod  cerium  reddipoiesi:  therefore  if  a 
man  make  a  lease  to  another,  for  so  many  years  as  J  S  shall  name,  it  is  a  good 
lease  for  years ;  (m)  for  though  it  is  at  present  uncertain,  yet  when  J  S  hath 
named  the  years,  it  is  then  reduced  to  a  certainty.  If  no  day  of  commencement 
is  named  in  the  creation  of  this  estate,  it  begins  from  the  making,  or  delivery, 
of  the  lease,  (n)  (5)  A  lease  for  so  many  years  as  J  S  shall  live,  is  void  from 
the  beginning,  (o)  for  it  is  neither  certain,  nor  can  ever  be  reduced  to  a  certainty, 
during  the  continuance  of  the  lease.  And  the  same  doctrine  holds,  if  a  parson 
make  a  lease  of  his  glebe  for  so  many  years  as  he  shall  continue  parson  of  Dale ; 
for  this  is  still  more  uncertain.  But  a  lease  for  twenty  or  more  years,  if  J  S 
shall  so  long  live,  or  if  he  should  so  long  continue  parson,  is  good :  (p)  for  there 
is  a  certain  period  fixed,  beyond  which  it  cannot  last ;  though  it  may  determine 
sooner,  on  the  death  of  J  S  or  his  ceasing  to  be  parson  there. 

We  have  before  remarked,  and  endeavoured  to  assign  the  reason  of,  the 
inferiority  in  which  the  law  places  an  estate  for  years,  when  compared  with  an 
estate  for  life,  or  an  inheritance :  observing,  that  an  estate  for  life,  even  if  it  be 
per  auier  vie,  is  a  freehold ;  but  that  an  estate  for  a  thousand  years  is  only  a 
chattel  and  reckoned  part  of  the  personal  estate.  (5^  (6)  Hence  it  follows,  that 
a  lease  for  years  may  be  made  to  commence  in  fuiuro,  though  a  lease  for  life 
cannot.  As,  if  I  grant  lands  to  Titius  to  hold  from  Michaelmas  next  for 
r  ♦144.1  *^wenty  years,  this  is  good ;  but  to  hold  from  Michaelmas  next  for  the 
L   ^^^  J   term  of  his  natural  life,  is  void.    For  no  estate  of  freehold  can  commence 

(g)  Mirror,  c.  2,  i  27.    Co.  LItt.  45,  46. 

(h)  Madox  Formulare  Anglican,  ii*.  239.  yW.  140.     Demiae  for  eighty  years,  21  RIc.  n,    .    .     .    THd.  n*. 

tt&»fol.  Ua,  for  the  like  tei-m,  A.  D.  142» Ibid..  n«».  248../©/.  148,  for  fifty  years,  7  Edw.  IV. 

(ij  32  Asa.  pi.  6.    Bro.  Abr  t.  mordaunceMtor,  42:  tpoliatUm,  B.  (kj  Sbit.  or  mortmain,  7  Edw.  I.- 

rO  Co.  Lilt.  45.         rwJ6Kep.85.  r«;  Co.  Litt.  46  (oJIhid.iH.  (p J  Ibid,  fqJIbid^M. 

(5)  Our  author  means  here,  we  apprehend,  that  the  instrument,  if  in  such  form  only  as  would 
be  requisite  to  create  an  estate  for  years,  is  void,  for  a  conveyance  by  feoflftneut  in  Uiese  terms 
might  be  good  as  an  estate  for  the  life  of  J  S. 

X  devise  of  lands  to  an  executor  for  the  payment  of  debts,  creates  sm  estate  for  years  under 
the  maxim  referred  to  in  the  text.  1  Cruise  Dig.  223 ;  and  see  Batchelder  v.  Dean,  16  N.  H.  268* 
A  lease  "  for  years,"  without  mentioning  how  many,  is  for  two  certain.  Dunn  r.  Gartright,  4 
East,  29.  Ana  a  lease  for  seven  years,  or  for  fourteen  years,  is  for  seven  years,  and  for  fourteen 
as  soon  as  the  lessee  shaU  so  elect  Doe  t;.  Dixon,  9  East,  15.  As  to  tenancies  from  year  to  year, 
see  note  p.  147,  post, 

(6)  See  Matter  of  Gay,  5  Mass.  419;  Brewster  v.  HiH,  1  N".  H.  350;  Bisbee  v.  Hall,  3  Ohio, 
449 ;  DiHingham  v,  Jenkins,  7  S.  and  M.  479 ;  Spangler  v.  Stanler,  1  Md.  Ch.  Dec.  36.  The  con- 
stitutions or  New  York  and  Michigan  forbid  leases  of  agricultural  lauds  for  a  longer  period  than 
twelve  years. 
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infuturo;  (7)  because  it  cannot  be  created  at  common  law  without  livery  of 
seisin,  or  corporal  possession  of  the  land ;  and  corporal  possession  cannot  be 
given  of  an  estate  now,  which  is  not  to  commence  now,  but  hereafter,  (r)  And, 
because  no  livery  of  seisin  is  necessary  to  a  lease  for  years,  such  lessee  is  not  said 
to  be  seiaedy  or  to  have  true  legal  seisin  of  the  lands.  Nor  indeed  does  the  bare 
lease  vest  any  estate  in  the  lessee ;  but  only  gives  him  a  rights  of  entry  on  the 
tenement,  which  right  is  called  his  interest  %n  the  term^  or  Meresee  termini :  ^ut 
when  he  has  actuaUy  so  entered,  and  thereby  accepted  the  grant,  the  estate  is 
then,  and  not  before,  vested  in  him,  and  he  is  possessed,  not  properly  of  the  land, 
but  of  the  term  of  years :  (s)  the  possession  or  seisin  of  the  land  remaining  still 
in  him  who  hath  the  freehold.  Thus  the  word,  terniy  does  not  merely  signify 
the  time^ specified  in  the  lease,  but  the  estate  also  and  interest  that  passes  by 
that  lease ;  and  therefore  the  term  may  expire,  during  the  continuance  of  the 
time;  as  by  surrender,  forfeiture,  and  the  like.  For  which  reason,  if  I  grant  a 
lease  to  A  for  the  term  of  three  years,  and  after  the  expiration  of  the  said  term, 
to  B  for  six  years,  and  A  surrenders  or  forfeits  his  lease  at  the  end  of  one  year, 
B's  interest  shall  immediately  take  effect:  but  if  the  remainder  had  been  to  B 
from  and  after  the  expiration  of  the  said  three  years,  or  from  and  after  the 
expiration  of  the  said  time,  in  this  case  B's  interest  will  not  commence  till  the 
time  is  fully  elapsed;  whatever  may  become  of  A's  term,  {t)  (8) 

Tenant  for  term  of  years  hath  incident  to  and  inseperable  from  his  estate, 
unless  by  special  agreement,  the  same  estovers,  which  we  formerly  observed  (u) 
that  tenant  for  life  was  entitled  to :  that  is  to  say,  house-bote,  fire-bote,  plough- 
bote,  and  hay-bote ;  (to)  terms  which  have  been  already  explained,  {x)  (9) 

(r)  S  Bep  94.  {$)  Co.  Lltt  46;  (t)  Ibid.  45. 

(«)  Page  122.  (w)  Co.  LitU  45b  {»)  Page  85. 

(7)  [That  i»,  no  estate  of  freehold  in  fhturo  can  pass  by  a  common  law  conveyance,  as  by 
feoffment ;  but,  bv  a  conveyance  under  the  statute  or  uses,  there  may  be  a  grant  of  a  nreehold 
to  commence  in  futuro,  ana  in  the  mean  time  the  rent  undisposed  of  will  be  a  resulting  trust. 
Sand,  on  U.  and  T.  1  vol.  128 ;  2  vol.  7.  ] 

(8)  It  is  a  eeneralrule  that  one  who  is  put  in  posbessionof  premises  bv  a  lessor,  as  his  tenant, 
shall  not  be  allowed,  while  he  retains  such  possession,  to  question  bis  lessor's  title  in  any  suit 
brought  by  the  latter  to  recover  either  the  rent  agreed  upon,  or  the  possession  of  the  premises, 
or  to  enforce  any  of  the  stipulations  or  agreements  contained  in  the  lease.  Gray  v.  Johnson, 
14  N.  H.  414;  Brown  «.  Dysinger.  1  Rawle,  403;  Dezell  tf.  Odell,  3  Hill,  219;  Hodges  v. 
Shields,  18  B.  Monr.  830 ;  Cobum  v.  Palmer,  8  Gush.  124 ;  Moore  v,  Beasley,  3  Ohio,  294 ; 
Caldwell  «.  Harris,  4  Humph.  24 ;  Lee  v.  Payne,  4  Mich.  106.  The  tenant  in  such  case  is  said 
to  be  estopped  from  disputing  the  landlord's  title ;  and  the  rule  of  estoppel  applies  also  to  a 
sub-tenant,  or  any  other  person  who  may  have  been  put  into  possession  by  the  tenant :  Phillips 
V.  Rothwell,  4  Bibb,  33 ;  and  it  applies  in  favor  of  any  one  who  may  have  become  Uie  assignee 
of  the  lessor.  Funk's  Lessee  v,  Kincaid,  5  Md.  404.  And  any  agreement  of  the  tenant  to 
attorn  or  pay  rent  to  a  third  person,  is  »o  far  void  that  the  tenant  himself  may  repudiate  it. 
Byrne  v,  Beeson,  1  Doug.  Mich.  179.  The  estoppel,  however,  only  continues  during  the  term. 
Page  V,  Kinsman,  43  N.  H.  331 ;  Zeller's  Lessee  r.  Eckert,  4  How.  289 ;  Jackson  v.  Collins,  11 
Johns.  1;  Duke  v.  Harper,  6  Terg.  2.30;  Doe  v,  Rejrnolds,  27  Ala.  376.  And  if  the  lessor's  title 
has  expired  during  the  term,  the.  tenant  may  avail  himself  of  that  fact  to  resist  Uie  landlord's 
demands.  Jackson  f.  Rowland,  6  Wend.  666;  Wild's  Lessee  t;.  Serpell,  10  Gratt.  415;  Tiigh- 
man  v.  Little,  13  111.  241.  He  may  show,  also,  that  he  has  been  evicted  by  legal  proceedings, 
under  a  title  paramount  to  that  of  the  landlord,  or  that  on  demand  of  possession  ueing  made 
under  such  a  title,  he  has  yielded  to  it  and  surrendered  possession.  Simers  v.  Saltus,  3  Denio, 
217 ;  Morse  v.  Goddard,  13  Mete.  177 :  Stewart  v.  Roderick,  4*  W.  and  S.  188.  But  if  he  sur- 
render to  an  adverse  claim  without  legal  proceedings,  he  takes  upon  himself  the  burden  of 
proviujiC  that  such  adverse  claim  was  a  valid  one.  If  a  tenant  buys  m  an  outstanding  title,  he 
should  nevertheless  surrender  possession :  Hodges  t;.  Shields.  18  B.  Monr.  832;  and  afterwards 
he  is  in  nosition  to  assert  his  own  title.  Williams  v.  Garrison,  29  Geo.  503.  If  the  tenant  is 
evicted  m>m  part  of  the  premises  under  paramount  title,  he  is  entitled  to  an  abatement  of  rent 
in  proportion :  Lawrence  v.  French,  25  Wend.  443 ;  Martin  v.  Martin,  7  Md.  375 ;  but  if  he  is 
disturoed  in  the  possession  of  any  part  of  the  premises  by  the  landlord,  or  if  the  conduct  of 
the  latter  renders  a  reasonable  exyovment  of  the  premises  impracticable,  the  tenant  may  treat 
it  as  an  eviction,  and  defeat  the  collection  of  rent.  Dyett  v.  Pendleton,  8  Cow.  727 ;  Lewis  v, 
Pavn,  4  Wend  423;  Wilscm  v.  Smith,  5  Yerg.  379;  Shumway  ».  Collins,  6  Gray,  227. 

(9)  In  general,  where  the  lessee  of  premises  has  not  exacted  of  the  lessor  any  covenants  respect- 
ing the  conditicm  of  the  premises,  or  the  preservation  or  repair  of  the  buildings,  he  takes  them 
in  tl)e  condition  in  whicn  they  are  at  the  time,  and  he  cannot  oblige  the  luiiuord  to  put  them 
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145  Estates  Less  than  Freehold.  [Book  II. 

r  *145  1  *Wi^h  regard  to  emblements,  or  the  profits  of  lands  sowed  hj  tenant 
*•  -I   for  years,  there  is  this  difference  between  him  and  tenant  for  life ;  that 

where  the  term  of  tenant  for  years  depends  upon  a  certainty,  as  if  he  holds  from 
midsummer  for  ten  years,  and  in  the  last  year  he  sows  a  crop  of  corn,  and  it  is 
not  ripe  and  cut  before  midsummer,  the  end  of  his  term,  the  landlord  shall  have 
it  ;.for  the  tenanii  knew  the  expiration  of  his  term,  and  therefore  it  was  his  own 
folly  to  sow  what  he  could  never  reap  the  profits  of.  (y)  But  where  the  lease  for 
years  depends  upon  an  uncertainty :  as,  upon  the  death  of  a  lessor,  being,  him- 
self only  tenant  for  life,  or  being  a  husband  seised  in  right  of  his  wife ;  or  if 
the  term  of  years  be  determinable  upon  a  life  or  lives ;  in  all  these  cases  the 
estates  for  years  not  being  certainly  to  expire  at  a  time  foreknown,  but  merely  by 
the  act  of  God,  the  tenant,  or  his  executors,  shall  have  the  emblements  in  the 
same  manner  that  a  tenant  for  life  or  his  executors  shall  be  entitled  thereto,  {z) 
Not  so,  if  it  determine  by  the  act  of  the  party  himself:  as  if  tenant  for  years 
does  any  thing  that  amounts  to  a  forfeiture :  in  which  case  the  emblements  shall 
go  to  the  lessor  and  not  to  the  lessee,  who  hath  deteimined  his  estate  by  his  own 
default  (a) 

II.  The  second  species  of  estates  not  freehold,  are  estates  at  will  An  estate 
at  will  is  where  lands  and  tenements  are  left  by  one  man  to  another,  to  have 
and  to  hold  at  the  will  of  the  lessor ;  and  the  tenant  by  force  of  this  lease 
obtains  possession,  (b)  Such  tenant  hath  no  certain  indefeasible  estate,  nothing 
that  can  be  assigned  by  him  to  any  other;  because  the  lessor  may  determine 
his  will,  and  put  him  out  whenever  he  pleases.  But  every  estate  at  will,  is  at 
the  will  of  both  parties,  landlord  and  tenant ;  so  that  either  of  them  may  deter- 
mine his  will,  and  quit  his  connexions  with  the  other  at  his  own  pleasure,  (c) 
r  *146  1  ^^^  ^^^®  must  be  understood  with  some  restriction.  *For  if  the  tenant 
*•  J   at  will  sows  his  land,  and  the  landlord,  before  the  corn  is  ripe,  or  before 

it  is  reaped,  put  him  out,  yet  the  tenant  shall  have  the  emblements,  and  free 
ingress,  egress,  and  regress,  to  cut  and  carry  away  the  profits,  (d)  And  this  for 
the  same  reason  upon  which  all  the  cases  of  emblements  turn ;  viz. :  the  point 
of  uncertainty :  since  the  tenant  could  not  possibly  know  when  his  landlord 
would  determine  his  will,  and  therefore  could  maKe  no  provision  against  it; 

(ffj  Litt.  J  68  r«;  Co.  Litt.  56.  frJ  Ibid.  M. 

(I J  Litt.  i  68.  (cj  Co  Litt.  65.  {dj  Ibid.  66. 

in  tenantable  condition.  Sntton  v.  Temple,  12  M.  and  W,  52  j  Hart  ».  Windsor,  id.  68, 
Arden  v.  Pnllen,  10  M.  and  W.  321 ;  Foster  v.  Peyser,  9  Gush.  242 ;  McGlashan  v.  Tallmadj?e, 
37  Barb.  313 ;  Elliott  v,  Aiken,  45  N".  H.  36.  And  if  the  principal  valne  of  the  premises  ccm- 
siRts  of  bnildings,  and  atter  the  term  commences  the  buildings  are  accidentally  destrored,  the 
tenant,  in  the  absence  of  an  express  agreement  to  that  effect,  can  neither  compel  the  llindlord 
to  rebuild,  nor  can  he  resist  the  payment  of  the  rent  agreed  upon.  Pindar  v,  Aiusley,  cited,  I 
T.  R.  312;  Hallettv.  Wylie,3  Johns.  44;  Phillips  v.  Stevens,  16  Mass.  238.  And  equity  can 
give  no  relief  in  such  a  case.  HoltzapfTel  t;.  Baker,  18  Yes.  115.  But  the  statutes  of  some  states 
have  made  provision  for  such  ca^^es.  If  the  premises  leased  consist  of  a  single  room  only,  and 
that  is  wholly  destroyed,  the  right  to  further  rent  is  gone.  Graves  v,  Berdan,  29  Barb.  100,  and 
26  N.  Y.  498.    And  see  TVinton  v.  Cornish,  5  Ohio,  477. 

A  tenant  may  assign  his  interest  under  the  lease,  or  give  sub-leases,  if  he  has  not  covenanted 
in  the  lease  not  to  do  so  ;  and  a  covenant  not  to  do  the  one  will  not  preclude  his  doing  the  other. 
Robinson  v.  Perry,  21  Geo.  183 ;  Copland  r.  Parker,  4  Mich.  660.  As  to  what  constitutes  an 
assignment,  and  what  a  sub-letting,  see  1  Washb.  on  Real  Prop.  333.  The  parting  by  the  tenant 
of  his  entire  interest  in  the  term  is  an  assignment,  but  if  he  make  a  lease  to  another  under  which 
ne  will  have  an^  reversionary  interest  in  the  term,  it  is  a  sub-letting. 

As  regards  private  nuisances  upon  leased  premises,  it  may  be  remarked  that  a  landlord  who 
has  leased  his  premises  in  good  condition  and  not  covenanted  to  repair,  is  not  responsible  for 
injuries  caused  bv  a  nuisance  created  during  the  tenancy.  Bears  v.  Ambler,  9  Penn.  St.  193 ; 
Lowell  r.  Spauloing,  4  Cush.  277.  A  tenant  for  years — ^and  the  rule  is  the  same  as  regards  an 
alienee  of  lands — ^is  not  liable  for  the  continuance  of  a  nuisance  existing  at  the  time  of  the 
tnwisfer  ol  the  land  to  him,  until  nqtified  thereof  and  requested  to  remove  it.  Penruddock'a 
Case,  5  Co.  102;  Pierson  i;.  Glean,  2  N.  J.  37;  Johnson  t?.  Lewis,  13  Conn.  303;  "WiKxlmftn  v. 
Tufts,  9  N.  H.  88 ;  Nichols  v.  Boston,  98  Mass.  .39 ;  Dodge  v.  Stacy,  39,  Vt  559.  But  see  Cald- 
well V,  Gale,  11  Mich.  77;  Bonner  r.  Welborn,  7  Ges,  314.  If,  however,  the  Umoxit  voluntarUy 
continue  the  nuisance,  it  seems  he  may  be  held  responsible  to  the  partv  injured  thereby.  Morria 
B.  and  C.  Co.  v.  Ryerson,  3  Dutch.  457;  Crommelint;.  Coxe,  30  Ala.  318. 
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and  having  sown  the  land,  which  is  for  the  good  of  the  public,  npon  a  reason- 
able presumption,  the  law  will  not  suflTer  him  to  be  a  loser  by  it.  But  it  is  other- 
wise, and  upon  reason  equally  good,  where  the  tenant  himself  determines  the 
will ;  for  in  this  case  the  landlord  shall  have  the  profits  of  the  land,  (e) 

What  act  does,  or  does  not,  amount  to  a  determination  of  the  will  on»  either 
side,  has  formerly  been  matter  of  great  debate  in  our  courts.  But  it  is  now,  I 
think,  settled,  that  (besides  the  express  determination  of  the  lessor's  will,  by 
declaring  that  the  lessee  shall  hold  no  longer ;  which  must  either  be  made  upon 
the  land,  (/)  or  notice  must  be  given  to  the  lessee)  {g)  (10)  the  exertion  of  any 
act  of  ownership  by  the  lessor,  as  entering  upon  the  premises  and  cutting  tim- 
ber, (A)  taking  a  distress  for  rent,  and  impounding  it  thereon,  (t)  or  making  a 
feoffment;  or  Tease  for  years  of  the  land,  to  commence  immediately ;  (k)  (11)  any 
act  of  desertion  by  the  lessee,  as  assigning  his  estate  to  another,  or  committing 
waste,  which  is  an  act  inconsistent  with  such  a  tenure,  (l)  (12)  or,  which  is 
instar  mnnium,  the  death  or  outlawry  of  either  lessor  or  lessee :  [m)  puts  an  end 
to  or  determines  the  estate  at  will. 

The  law  is,  however,  careful  that  no  sudden  determination  of  the  will  by  one 
party  shall  tend  to  the  manifest  and  unforeseen  prejudice  of  the  other.  This 
appears  in  the  case  of  *emblements  before  mentioned ;  and,  by  a  parity  r  ^.^^r^  -i 
of  reason,  the  lessee,  after  the  determination  of  the  lessor's  will,  shall   *•  ^ 

have  reasonable  ingress  and  egress  to  fetch  away  his  goods  and  utensils,  (n)  And 
if  rent  be  payable  quarterly  or  half-yearly,  and  the  lessee  determines  the  will, 
the  rent  shall  be  paid  to  the  end  of  the  current  quarter  or  half  year,  {o)  And, 
upon  the  same  principle,  courts  of  law  have  of  late  years  leaned  as  much  as 
possible  against  construing  demises,  where  no  cei"tain  term  is  mentioned,  to  be 
tenancies  at  will ;  but  have  rather  held  them  to  be  tenancies  from  year  to  year 
80  long  as  both  parties  please,  especially  where  an  annual  rent  is  reserved :  (13) 

r«;  Ibid.  55.  (f)  Ibid.  (g)  1  Ventr.  248.  (K)  Co.  TJtt  56. 

(i)  Ibid.  57.  fk)  1  Kol.  Abr.  800.    2  Lev.  88.  (I)  Co.  LIU.  55. 

(m)  5  iiep.  116.    Co.  LitL  57,  62.  (n)  Litt.  ^  60.  (oj  Salk.  414.    1  Sid.  839. 

(10)  As  to  the  neceBsity  of  notice  in  order  to  determine  an  estate  at  will  at  the  common  law, 
see  Ellis  v.  Paige,  2  Pick.  71  and  note.  Notice  is  generally  provided  for  by  statutes  in  the  United 
States.  If  notice  is  given  in  any  case,  and  possesKiou  is  not  surrendered  in  compliance  with  it, 
it  will  be  deemed  to  be  waived  if  the  landlord  shall  aflerwards  accept  rent  for  the  premises  for  a 
period  subsequent  to  the  time  specified  in  the  notice  for  the  suiTender ;  or  shall  do  any  other  act 
mconsistent  with  an  intention  to  insist  upon  the  notice.  Prindle  v,  Anderson,  19  Wend.  391 ; 
Collins  V.  Canty,  6  Cush.  415 ;  Jackson  v.  Sheldon,  5  Cow.  448. 

ril)  See  Benedict  <>.  Morse,  10  Mete.  223;  Kelly  v.  Waite,  12  id.  300;  Curtis  r.  Galvin,  1 
Allen,  215 ;  Howard  v,  Merriam,  5  Cush.  563.  If  the  landlord  take  possession  of  part  of  the 
premises,  or  commit  wa.ste  thereon,  this  is  a  determination  of  the  tenancy  at  the  election  of  the 
tenant    Dickinson  v.  Goodspeed,  8  Cush.  119. 

(12)  See  Daniels  v.  Pond,  21  Pick.  367 ;  Phillips  v.  Covert,  7  Johns.  1. 

(13)  A  tenancy  from  year  to  year  is  where  tenements  are  expressly  or  impliedly  demised 
by  the  landlord  to  the  tenant  to  hold  fiom  year  to  year,  so  long  as  the  parties  shall  respect- 
ively please ;  and  there  cannot  be  such  a  tenancy  determinable  only  at  the  will  of  the  tenant, 
for  then  it  would  operate  as  a  tenancy  for  his  life,  which  is  not  creatable  by  parol,  but  only 
by  feoffment  or  other  deed.  8  East,  167.  IVhat  was  formerly  considered  as  a  tenancy  at  will, 
has,  in  modem  times,  been  construed  to  be  a  tenancy  from  year  to  year,  and  from  a  general 
occupation  such  a  tenancy  will  be  inferred,  unless  a  contrary  intent  appear.  3  Burr.  1609 ; 
1  T.  K.  163;  3  id.  16;  8  id.  3.  And  so  in  the  cases  in  which  the  statute  against  frauds,  29 
Car.  II,  c.  3,  declares  that  the  letting  shall  only  have  the ,  effect  of  an  estate  at  will,  it 
operates  as  a  tenancy  from  year  to  year.  8  T.  R.  3;  5  id.  471.  So  where  rent  is  received 
by  a  landlord,  that  raises  an  implied  tenancy  from  year  to  year,  though  the  tenant  was  orig- 
inally let  in  under  an  invalid  fease.  3  East,  451.  So  if  a  tenant  hold  over  by  consent  after 
the  expiration  of  a  lease,  he  becomes  tenant  from  year  to  year ;  5  Esp.  R.  173 ;  even  where  the 
lease  was  determined  by  the  death  of  the  lessor  tenant  for  life  in  the  middle  of  a  year.  1  H. 
B1.97. 

But  if  the  circumstances  of  the  case  clearly  preclude  the  construction  in  favor  of  such  a 
tenancy,  it  will  not  exist ;  as  where  a  party  let  a  shed  to  another  for  so  long  as  both  parties 
should  like,  on  an  agreement  that  the  tenant  should  convert  it  into  a  stable,  and  the  defendant 
should  have  all  the  dung  for  a  compensation,  there  being  no  resen^ation  referable  to  anv' 
aliquot  part  of  a  year,  this  was  ctmstrued  to  be  an  estate  at  will.  4  Taunt.  128.  And  it 
must  by  no  means  be  understood  that  a  strict  tenancy  at  will  cannot  exist  at  the  present  day, 
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in  which  case  they  will  not  suffer  either  party  to  determine  the  tenancy  even  at 
the  end  of  the  year,  without  reasonable  notice  to  the  other,  which  is  generally 
understood  to  be  six  months,  (p)  (14) 

There  ifi  one  species  of  estates  at  will  that  deserves  a  more  particular  regard 
than  any  other ;  and  that  is,  an  estate  held  by  copy  of  court-roll :  or,  as  we 
usually  call  it,  a  copyhold  estate  This,  as  was  before  obserred,  (^)  was  in  its 
original  and  foundation  nothing  better  than  a  mere  estate  at  will.  But,  the 
kindness  and  indulgence  of  successive  lords  of  manors  having  permitted  these 
estates  to  be  enjoyed  bv  the  tenants  and  their  heirs,  according  to  particular  cus- 
toms established  in  their  respective  districts ;  therefore,  though  they  still  are 
held  at  the  will  of  the  lord,  and  so  are  in  general  expressed  in  the  court-rolls  to 
be,  yet  that  will  is  qualified,  restrained  and  limited,  to  be  exerted  according  to 
the  custom  of  the  manor.  This  custom  being  suffered  to  grow  up  by  the  lord, 
is  looked  upon  as  the  evidence  and  interpreter  of  his  will :  liis  will  is  no  longer 
arbitrary  and  precarious ;  but  fixed  and  ascertained  by  the  custom  to  be  the 
same  and  no  other,  that  has  time  out  of  mind  been  exercised  and  declared  by 
his  ancestors.    A  copyhold  tenant  is  therefore  now  full  as  properly  a  tenant  by 

(p)  This  kind  of  lease  was  in  use  as  lonar  ago  as  the  reign  of  Henry  Yin,  when  half  a  rear's  notice  eeema 
to  have  been  required  to  determine  it    ( T.  IS  Mm,  VIII,  16,  10. } 
ig)  Page  98. 

for  it  may  clearly  be  created  by  the  express  agreement  of  the  parties.  5  B.  and  A.  604 ;  1 
Dowi.  and  B.  272.  So  onder  an  agreement  that  the  tenant  shall  always  be  subject  to  quit  at 
three  months'  notice,  he  is  not  tenant  from  year  to  year,  bat  from  quarter  to  quarter.  3 
Gamp.  510.] 

Estates  at  wiU  are  never  regarded  with  favor,  and  by  constructioa  of  law  wiU  be  changed 
Into  estates  from  year  to  year  whenever  the  circumstances  are  such  that  an  intention  £at 
they  shall  continue  for  at  least  a  year  can  fairly  be  implied.  This  implication  is  generally  a 
necessaty  one  where  an  annual  rent  is  reserrea,  and  if,  after  the  expiration  of  one  year,  the 
tenant  is  allowed  to  hold  oyer,  he  will  be  regarded  as  in  for  another  year,  on  the  same  terms 
as. before.  Conway  v.  Starkweather,  1  Denio,  113 :  Prindle  v.  Anderson,  19  Wend.  393;  Prickett 
V,  Ritter,  16  111.  96 ;  Williamson  v.  Paxtou,  18  Grat.  475.  But  the  holding  over  must  be  for  such 
time  and  under  such  circumstances  that  the  consent  of  the  landlord  thereto  may  fairly  be 
implied.  Den  v.  Adams,  7  Halst.  99.  And  the  tenant  is  then  entitled,  in  the  absence  of  statu- 
tory regulation,  to  a  six  months'  notice  to  quit,  the  notice  to  terminate  at  the  end  of  a  year.  1 
Washb.  Real  Prop.  382.  If  the  rent  is  payable  at  periods  less  than  a  year,  the  tenant  is  in  for  the 
whole  of  one  of  such  periods,  and  the  same  rule  as  to  holding  over  for  the  period  covered  bv  the 
payruent  of  rent,  will  afterwards  apply  as  is  above  stated  where  the  rent  is  annuaL  And  the 
notice  to  quit  must  expire  at  the  end  of  one  of  such  periods.  Hanchett  v.  Whitney,  1  Yt.  311 ; 
Prescott  V,  Elm,  7  Gush.  346. 

A  vendee  put  in  possession  of  land  by  the  vendor,  under  an  executoiy  contract  of  sale 
which  is  silent  on  the  subject  of  possession,  is  a  species  of  tenant  at  will.  Bakin  v,  Allen,  8 
Gush.  33.  But  he  is  under  no  obligation  to  pay  rent  while  not  in  default  on  his  contract 
Dwi^ht  V.  Gutler,  3  Mich.  566 ;  McXair  v,  Schwartz,  16  111.  24.  And  his  possession  may  be 
tennmated  at  any  time  without  the  notice  which  tenants  at  wHl,  properly  so  called,  are  en* 
titled  to. 

(14)  [When  a  lease  or  demise  is  determinable  on  a  certain  even^  or  at  a  particular  period, 
no  notice  to  quit  is  necessary,  because  both  parties  arc  equally  apprised  of  the  determmation 
of  the  term :  1  T.  R.  162 ;  but  in  general  when  the  tenancy  would  otherwise  continue,  there 
must  be  given  half  ^  year's  notice  to  quit  expiring  at  that  time  of  the  year  when  the  ten- 
anoy  commenced,  whether  the  tenancy  was  of  laud  or  buildings :  1  T.  R.  159 ;  and  where 
the  tenant  enters  on  different  parts  of  the  premises  at  different  times,  the  notice  should  be 
given  with  reference  to  the  substantial  and  principal  part  of  them,  and  wHl  be  good  for  all, 
and  what  is  the  substantial  part  is  a  question  for  the  jury.  See  instances  2  Bla.  R.  1224 ;  6 
East,  120;  7  id.  551 ;  11  id.  498.  As  to  the  ease  of  lodgingsy  that  depends  on  a  particular  con- 
tract, and  is  an  exception  to  the  general  rule.  The  agreement  between  the  parties  may  be  for  a 
month  or  less  time,  and  there  a  much  shorter  notice  may  suffice :  1  T.  R.  162 ;  and  usually 
the  same  space  of  time  for  the  notice  -is  required  aa  the  period  for  which  the  lodgings  were 
originally  taken,  as  a  week's  notice  when  taken  by  the  week,  and  a  month's  notice  when  taken 
by  the  month,  and  so  on.  1  Esn.  Rep.  94;  Adams  124.  If  lodgings  are  taken  generally  at  so 
much  per  annum,  it  is  construed  to  be  only  a  taking  for  one  year,  and  no  notice  to  quit  is  noces- 
aaiy.    3  B.  and  G.  90. 

When  it  is  doubtful  at  what  time  of  the  year  the  tenancy  commenced,  it  is  advisable  to  servo 
a  notice  "  to  quit  at  the  expiration  of  the  current  year  of  your  tenancy,  which  shall  expire  next 
after  one  half  yearirom  the  Ume  of  vour  being  served  with  this  notice.''  2  Ertp.  R.  589.  See 
fdrther  as  to  notices  to  quit,  the  service  and  waiver  thereof,  Adams  on  Ejectment,  90  to  140;  I 
tiaonderai,  by  Patte>on  and  Williams,  276^  note  a.] 
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Chap.  9.]  Estates  at  Will.  148 

the  custom  as  a  tenant  at  will ;  the  custom  *haTing  arisen  from  a  series  r  ^^.^  -i 
of  uniform  wills.    And,  therefore,  it  is  rightly  observed  by  Calthorpe,  (r)   *■  ^ 

that  *'  copyholders  and  customary  tenants  aiffer  not  so  much  in  nature  as  in 
name ;  for  although  some  be  called  copyholders,  some  customary,  some  tenants 
by  the  verge,  some  base  tenants,  some  bond  tenants,  and  some  by  one  name  and 
some  by  another,  yet  do  they  all  agree  in  substance  and  kind  of  tenure ;  all  the 
said  lands  are  holden  in  one  general  kind,  that  is,  by  custom  and  continuance  of 
time ;  and  the  diversity  of  their  names  doth  not  alter  the  nature  of  their  tenure." 

Almost  every  copynold  tenant  being  therefore  thus  tenant  nt  the  will  of  the 
lord  according  to  the  custom  of  the  manor ;  which  customs  differ  as  much  as  the 
humour  and  temper  of  the  respective  ancient  lords  (from  whence  we  may  account 
for  their  great  variety),  such  tenant,  I  say,  may  have,  so  far  as  the  custom  war- 
rants, any  other  of  the  estates  or  quantities  of  interest,  which  we  have  hitherto 
considered,  or  may  hereafter  consider,  and  hold  them  united  with  this  customary 
estate  at  will.  A  copyholder  may,  in  many  manors,  be  tenant  in  fee-«imple,  in 
fee-tail,  for  life,  by  the  curtesy,  m  dower,  for  years,  at  sufferance,  or  on  con- 
dition :  subject  however  to  be  deprived  of  these  estates  upon  the  concurrence  of 
those  circumstances  which  the  will  of  the  lord,  promulgated  by  immemorial 
custom,  has  declared  to  be  a  forfeiture,  or  absolute  determination  of  those 
interests ;  as  in  some  manors  the  want  of  issue  male,  in  others  the  cutting  down 
timber,  the  non-payment  o{\  fine,  and  the  like.  Yet  none  of  these  interests 
amount  to  a  freenold ;  for  the  freehold  of  the  whole  manor  abides  always  in  the 
lord  only,  (s)  who  hath  granted  out  the  use  and  occupation,  but  not  the  cor- 
poreal seisin  or  true  legal  possession,  of  certain  parcels  thereof  to  these  his 
customary  tenants  at  wnl. 

The  reason  of  originally  granting  out  this  complicated  kind  of  interest,  so 
that  the  same  man  shall,  with  regard  to  the  same  land,  be  at  one  and  the  same 
time  tenant  in  fee-*8imple,  and  also  tenant  at  the  lord's  will,  seems  to  r  *i4q  i 
have  arisen  from  the  nature  of  villenage  tenure;  in  which  arrant  of  any  L  -"^  ^  J 
estate  of  freehold,  or  even  for  years  absolutely,  was  an  immediate  enfranchisement 
of  the  villein.  (^)  The  lords  therefore,  though  they  were  willing  to  enlarge  the 
interest  of  their  villeins,  by  granting  them  estates  which  might  endure  for  their 
lives,  or  sometimes  be  descendible  to  their  issue,  yet  not  caring  to  manumit 
them  entirely,  might  probably  scruple  to  grant  them  any  absolute  freehold ;  and 
for  that  reason  it  seems  to  have  been  contrived,  that  a  power  of  resumption  at 
the  will  of  the  lord  should  be  annexed  to  these  grants,  whereby  the  tenants  weie 
still  kept  in  a  state  of  villenage,  and  no  freehold  at  all  was  conveyed  to  them  in 
their  respective  lands:  and  of  course,  as  the  freehold  lands  of  all  must  necessarily 
rest  and  abide  somewhere,  the  law  supposed  it  still  to  continue  and  remain  in 
the  lord.  Afterwards,  when  these  villeins  became  modem  copyholders,  and  had 
acquired  by  custom  a  sure  and  indefeasible  estate  in  their  lands,  on  performing 
their  usual  services,  but  yet  continued  to  be  styled  in  their  admissions  tenants  at 
the  will  of  the  lord,  the  law  still  supposed  it  an  absurdity  to  allow  that  such  as 
were  thus  nominally  tenants  at  will  could  have  any  freehold  interest ;  and  there- 
fore continued  and  now  continues  to  determine,  that  the  freehold  of  lands  so 
holden  abides  in  the  lord  of  the  manor,  and  not  in  the  tenant ;  for  though  he 
really  holds  to  him  and  his  heirs  forever,  yet  he  is  also  said  to  hold  at  another's 
will.  But  with  regard  to  certain  other  copyholders  of  free  or  privileged  tenure,/i 
which  are  derived  from  the  ancient  tenants  in  villein-socage,  {u)  and  are  not  said 
to  h6\d  at  the  ioill  of  the  lordy  but  only  according  to  the  custom  of  the  viaiwry 
there  is  no  such  absurdity  in  allowing  them  to  be  capable  of  enjoying  a  freehold 
interest :  and  therefore  tne  law  doth  not  suppose  the  freehold  of  such  lands  to 
rest  in  the  lord  of  whom  they  are  holden,  but  in  the  tenants  themselves ;  (y)  who 
are  sometimes  called  cttstomary  freeholders^  being  allowed  to  have  a  freehold 
interest^  though  not  a  freehold  tenure, 

{r^  On  eopyhoMs,  51  M  («)  LItt.  ( 81.    2  Inst.  !»5. 

U)  Mirr.  c.  2,  $  28.  Litt.  H  904.  6,  0.  (tt)  See  paoe.  98,  Aa. 

(o)  Fitz.  Abr.  tit.  coroite.  niO,  ctutam.    12  Bro.  Abr,  tit.  cu9tom,  S.  17  ;  tenant  perwpie.  22.    9  Rep.  76.    Co. 
Litt  dU.    Co.  Go)wh.  i  82.    Cro.  Car.  229.    1  UolL  Abr.  M2.    2  Veotr.  143.    Garth.  4^.    Lord  Baym.  12». 
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150  ,  Estates  Less  than  Freehold.  [Book  II. 

r  *150 1  *However,  in  common  cases,  copyhold  estates  are  still  ranked  (for  the 
*-  -I  reasons  above-mentioned)  among  tenancies  at  will;  though  custom, 

which  is  the  life  of  the  common  law,  has  established  a  permanent  property  in 
the  copyholders  who  were  formerly  nothing  better  than  bondmen,  equal  to  that 
of  the  lord  himself,  in  the  tenements  holden  of  the  manor ;  nay  sometimes  even 
superior;  for  we  may  now  look  upon  a  copyholder  of  inhertance,  with  a  fine 
certain,  to  be  little  inferior  to  an  absolute  freeholder  in  point  of  interest,  and  in 
other  respects,  particularly  in  the  clearness  and  security  of  his  title,  to  be  fre- 
quently in  a  better  situation. 

III.  An  estate  at  sufferance,  is  where  one  comes  into  possession  of  land  by 
lawful  title,  but  keeps  it  afterwards  without  any  title  at  all.  As  if  a  man  takes 
a  lease  for  a  year,  and  after  a  year  is  expired  continues  to  hold  the  premises 
without  any  fi-esh  leave  from  the  owner  of  the  estate.  Or  if  a  man  maketh  a 
lease  at  will  and  dies,  the  estate  at  will  is  thereby  determined:  but  if  the  tenant 
continueth  possession,  he  is  tenant  at  sufferance,  {w)  (15)  But  no  man  can  be 
tenant  at  sufferance  against  the  king,  to  whom  no  laches,  or  neglect  in  not 
entering  and  ousting  the  tenant  is  ever  imputed  by  law ;  but  his  tenant,  so 
holding  over,  is  considered  as  an  absolute  intruder,  {x)  But,  in  the  case  of  a 
subject,  this  estate  may  be  destroyed  whenever  the  true  owner  shall  make  an 
actual  entry  on  the  lands  and  oust  the  tenant:  for,  before  entry,  he  cannot 
maintain  an  action  of  trespass  against  the  tenant  by  sufferance,  as  he  might 
against  a  stranffer:(y)  and  the  reason  is,  because  the  tenant  being  once  in  by 
a  lawful  title,  the  law  (which  presumes  no  wrong  in  any  man)  will  suppose  him 
to  continue  upon  a  title  equally  lawful;  unless  the  owner  of  the  land,  by  some 
public  and  avowed  act,  such  as  entry  is,  will  declare  his  continuance  to  be  tortious, 
or,  in  common  language,  wrongful.  (16) 

r  *j^g2 1  *Thus  stands  the  law  with  regard  to  tenants  by  sufferance,  and  land- 
»-  ^   lords  are  obliged  in   these  cases  to  make  formal  entries  upon  their 

lands,  {z)  and  recover  possession  by  the  legal  process  of  ejectment;  (17)  and  at 
the  utmost,  by  the  common  law,  the  tenant  was  bound  to  account  for  the  profits 
of  the  land  so  by  him  detained.  (18)  But  now,  by  statute  4  Geo.  II,  c.  28,  in 
case  any  tenant  for  life  or  years,  or  other  person  claiming  under  or  by  collusion 
with  such  tenant,  shall  wilfully  hold  over  after  the  determination  of  the  term, 
and  demand  made  and  notice  m  writing  given  by  him,  to  whom  the  remainder 
or  reversion  of  the  premises  shall  belong,  for  delivering  the  possession  thereof; 
such  person,  so  holding  over  or  keeping  the  other  out  of  possession,  shall  pay 
for  the  time  he  detains  the  lands,  at  the  rate  of  double  their  yearly  value.    And, 

(tp)  Co.  Litt.  57.  (X)  lUi.  (y)  Ihid.  (»)  8  Mod.  384. 


(15)  [At  the  common  law,  in  the  absence  of  any  special  a^ement,  after  the  execution  of  « 
legal  mortgaffe,  the  mortgagor,  so  long  as  he  retams  possession,  is  tenant  at  sufferance  of  the 
mortgagee ;  out  if  there  is  a  general  agreement,  either  verbal  or  by  writing,  Uiat  he  shall 
retain  the  possession,  and  no  term  is  specified,  he  is  tenant  at  will.  See  1  Salk.  209 ;  3  Scott, 
271 ;  1  T.  R.  378 ;  3  Man.  and  R.  107 ;  2  B.  and  Ad.  473.] 

(16)  Jackson  v,  Parkhurst,  5  Johns.  128 ;  Rising  v,  Stannard,  17  Mass.  282.  After  entry 
made,  the  owner  may  maintain  trespass  against  the  tenant^  Dorrell  v.  Johnson,  17  Pick,  266; 
unless  the  statute  requires  notice  to  terminate  the  tenancy,  m  whicli  case  the  tenant  will  not  bo 
liable  to  trespass  before  such  notice. 

(17)  [It  has  been  a  generally  received  notion,  that  if  a  tenant  for  a  term,  iVom  year  to  year, 
at  will  or  at  sufferance',  hold  over,  and  do  not  quit  on  request,  the  landlord  is  put  to  his  action  of 
ejectment,  and  cannot  take  possession ;  but  see  7  T.  R.  431 :  1  Price  Rep.  53 ;  1  Bing.  Rep. 
158 ;  6  Taunt  202-7 ;  fnmx  which  it  appears,  that  if  the  landlord  can  get  posses&ion,  without 
committing  a  breach  of  the  peace,  he  may  do  so;  and  indeed  if  he  were  to  occasion  a  breach 
of  the  peace,  and  be  liable  to  be  indicted  for  a  forcible  entry,  still  he  would  have  a  defence  to 
any  action  at  the  suit  of  the  party  wrongfully  holdin^^  over,  because  the  plea  of  liberum  teno- 
mentum,  or  other  title  in  the  lessor,  would  necessarily  be  pleadable  in  bar.]  See  Jones  v. 
Chapman,  2  Exch.  803 ;  Harvey  v.  Brydges,  14  M.  and  W.  437 ;  Da\T8  «.  Burrell,  10  C.  B.  821; 
Pollen  r.  Brewer,  7  C.  B.,  N.  S.  371. 

(18)  Where  the  tenancy,  by  the  statute,  is  to  be  determined  by  notice,  the  tenant  holding  otot 
after  notice  is  liable  to  pay  rent    Hogsett  r.   Ellis,  17  Mich.  357. 
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Chap.  10.]  Estates  upon  Condition.  lol 

by  statute  11  Geo.  II,  c.  19,  in  ease  any  tenant,  having  power  to  detennine  his 
lease,  shall  give  notice  of  his  intention  to  quit  the  premises,  and  shall  not  deliver 
up  the  possession  at  the  time  contained  in  such  notice,  he  shall  thenceforth  pay 
double  the  former  re7it,  for  such  time  as  he  continues  in  possession.  These 
statutes  have  almost  put  an  end  to  the  practice  of  tenancy  by  suflferance,  unless 
with  the  tacit  consent  of  the  owner  of  the  tenement.  (19) 


CHAPTER  X. 

OF  ESTATES  UPON  CONDITION. 

Besides  the  several  divisions  of  estates,  in  point  of  interest,  which  we  have 
considered  in  the  three  preceding  chapters,  there  is  also  another  species  still 
remaining,  which  is  called  an  estate  upon  condition;  (1)  being  such  whose 
existence  depends  upon  the  happening  or  not  happeninff  of  some  uncertain 
event,  whereby  the  estate  may  be  either  originally  created,  or  enlarged,  (2)  or 
finally  defeated,  (a)  (3)  And  these  conditional  estates  I  have  chosen  to  reserve 
till  last,  because  they  are  indeed  more  properly  qualifications  of  other  estates, 
than  a  distinct  species  of  themselves;  seeing  that  any  quantity  of  interest,  a  fee, 
a  freehold,  or  a  term  of  years,  may  depend  upon  these  provisional  restrictions. 

(aj  Co.  Litt.  aoi. 

(19)  For  still  more  summary  remedies,  see  the  statutes  1  and  2  Tic.  o.  74,  aad  9  and  10  Tic.  o. 
94,  8.  122.  Some  of  the  American  statutes  entitle  a  tenant  at  sufferance  to  notice  before  pro- 
ceedings are  taken  to  dispossess  him.  It  is  not  quite  clear  what  these  mean,  but  it  is  assumed 
that  the  mere  holding  over  does  not  entitle  the  occupant  to  notice,  unless  the  holding  is  continued 
under  circumstances  from  which  an  implication  of  assent  on  the  part  of  the  owner  can  arise.  See 
Rowan  v.  Lytle,  11  Wend.  616;  Livingston  v.  Tanner,  12  Barb.  481,  and  14  N.  Y.  64 ;  Allen  v.  Car- 
penter, 15  Mich.  25. 

(1)  [As  to  things  executed  (a  conveyance  of  lands,  for  instance),  a  condition,  to  be  valid,  must 
be  created  and  annexed  to  the  estate  at  the  time  that  it  is  made,  not  subsequently ;  the  condition 
may,  indeed,  be  contained  in  a  separate  instrument,  but  then,  tiiiat  must  be  sealed  and  delivered 
at  the  same  time  with  the  principal  deed.  Go.  Litt.  236,  b ;  Touch.  126.  As  to  things  executory 
(such  as  rents,  annuities,  «fco.),  a  grant  of  them  may  be  restrained  by  a  condition  created  after  the 
execution  of  such  grant.  Go.  Litt.  237,  a.  Littleton  (in  his  328th  and  three  following  sections) 
says,  divers  words  there  be,  which,  by  virtue  of  themselves,  make  estates  upon  condition.  Kot 
^nlv  the  express  words,  "  upon  condition,"  but  also  the  words  "  provided  always,"  or  "  so  that," 
will  make  a  feoffment,  or  deed,  conditional.  And  again  (in  his  331st  section^  he  says,  the  words 
"if  it  happen"  wiU  make  a  condition  in  a  deed,  provided  a  power  of  entry  is  added.  Without 
the  reservation  of  such  a  power,  the  words  "  if  it  happen  "  will  not,  alone,  and  by  their  own  force, 
make  a  gfx)d  condition.  This  distinction  is  ^so  noticed  in  Sheph.  Touch.  122,  where  it  is  also 
laid  down,  that  although  the  words  "  proviso,"  "  so  that,"  ana  "  on  condition,"  are  the  most 
proper  words  to  make  a  condition ;  yet  they  have  not  always  that  effect,  but  frequently  serve  for 
other  purposes ;  sometimes  they  operate  as  a  qualification  or  limitation,  sometimes  as  a  covenant. 
And  when  inserted  among  the  covenants  in  a  deed,  they  operate  as  a  condition,  only  when  attended 
with  the  following  circumstances :  1st.  When  the  clause  wherein  they  are  found  is  a  substantive 
one,  having  no  dependence  npon  any  other  sentence  in  the  deed,  or  rather,  perhaps,  not  being 
used  merely  in  qnalification  of  such  other  sentence,  but  standing  by  itself.  2a.  When  it  is  com- 
pulsory upon  the  feoffee,  donee,  or  lessee.  3d.  When  it  proceeds  from  the  part  of  the  feoffor, 
donor,  or  lessor,  and  declares  his  intention,  (but  as  to  this  point,  see  Whichcote  r.  Fox,  Cro.  Jac. 
398 ;  Cromwell's  Case,  2  Rep.  72,  andnn/ra).  4th.  When  it  is  applied  to  the  estate,  or  other  sub- 
ject matter.  As  to  what  words  will  constitute  a  condition,  see  Whichcote  v.  Pox,  Cro,  Jac.  398 ; 
Go.  Litt.  203,  b. ;  Engletield's  Case,  Moor,  307  ;  S.  G.,  7  Rep.  78;  Berkley  i;.  The  Earl  of  Pem- 
broke, Moor,  707;  S.  G.,  Cro.  Eliz.  306,  560;  Browning  v.  Beeston,  Plowd.  1.31.] 

(2)  [A  particular  estate  may  be  limited,  with  a  condition,  that,  after  the  happening  of  a  certain 
events  the  person  to  whom  tho  first  estate  is  limited  shall  have  a  larger  estate.  Such  a  condition 
may  be  good  and  effectual,  as  well  in  relation  to  things  which  lie  in  grant  as  to  things  which  lie 
in  fivery,  and  may  be  annexed  as  well  to  an  estate-tail,  which  cannot  be  drowned,  as  to  an  estate 
for  life  or  vears,  which  may  be  merged  by  the  access  of  a  greater  estate.] 

(3)  [It  IS  a  rule  of  law,  that  a  condition,  the  effect  of  which  is  to  defeat  or  determine  an  estate 
to  which  it  is  annexed,  must  defeat  the  whole  of  such  estate ;  not  determine  it  in  part  only, 
leaving  it  good  for  the  residue.  Jermin  t;.  Arscot,  stated  by  Chief  Justice  Anderson,  in  Corbet's 
Case,  1  Bep.  85,  b.,  and  see  ibid.  86,  b. ;  Chudlei^'s  Case,  1  Rep.  138,  b.] 

431 


Digitized  by 


Google 


152  Estates  upon  Conditiok.  [Book  IL 

Estates,  then,  upon  condition  thus  understood,  are  of  two  sorts :  1.  Estates  npon 
condition  implied:  2.  Estates  upon  condition  expressed:  under  which  last  may 
be  included,  3.  Estates  held  in  vadio,  gaae,  or  pledge :  4.  Estates  by  statute 
merchant,  or  statute  staple :  5.  Estates  held  by  eleait.    • 

I.  Estates  upon  condition  implied  in  law,  are  where  a  grant  of  an  estate  has  a 
condition  annexed  to  it  inseparably,  from  its  essence  and  constitution,  although 
no  condition  be  expressed  in  words.  As  if  a  grant  be  made  to  a  man  of  an  office, 
generally,  without  adding  other  words ;  the  law  tacitly  annexes  hereto  a  secret  con- 
dition, that  the  grantee  shall  duly  execute  his  office,(^)  on  breach  of  which  condi- 
r  *^gg  -I  tion  *it  is  lawful  for  the  grantor,  or  his  heirs,  to  oust  him  and  grant  it  to 
^  -I  another  per8on.(c)  For  an  office,  either  public  or  private,  may  be  forfeited 

by  miS'User  or  non-user,  both  of  which  are  breaches  of  this  implied  condition. 
1.  By  rniS'Usery  or  abuse ;  as  if  a  judge  takes  a  bribe,  or  a  park-keeper  kills  deer 
without  authority.  2.  By  no7i'Usery  or  neglect;  which  m  public  offices,  that 
concern  the  administration  of  justice,  or  the  commonwealth,  is  of  itself  a  direct 
and  immediate  cause  of  forfeiture ;  but  non-user  of  a  private  office  is  no  cause  of 
forfeiture,  unless  some  special  damage  is  proved  to  be  occasioned  thereby,  {d ) 
For  in  the  one  case  delay  must  necessarily  be  occasioned  in  the  affairs  of  the 
public,  which  require  a  constant  attention :  but,  private  offices  not  requiring  so 
regular  and  unremitted  a  serA'ice,  the  temporary  neglect  of  them  is  not  necessa- 
rily productive  of  mischief:  upon  which  account  some  special  loss  must  be 
E roved,  in  order  to  vacate  these.  Franchises  also,  being  regal  privileges  in  the 
ands  of  a  subject,  are  held  to  be  granted  on  the  same  condition  of  making  a 
proper  use  of  them ;  and  therefore  they  may  be  lost  and  forfeited,  like  offices, 
either  by  abuse  or  by  neglect  (e)  (4) 

Upon  the  same  principle  proceed  all  the  forfeitures  which  are  given  by  law  of 
life  estates  and  others ;  for  any  acts  done  by  the  tenant  himself,  that  are  incom- 
patible with  the  estate  which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a 
stranger  in  fee-simple :  this  is,  by  the  common  law,  a  forfeiture  of  their  several 
estat^ ;  being  a  breach  of  the  condition  which  the  law  annexes  thereto,  viz. : 
that  they  shall  not  attempt  to  create  a  greater  estate  than  they  themselves  are 
entitled  to.  (/)  So  if  any  tenants  for  years,  for  life,  or  in  fee,  commit  a  felony ; 
the  king  or  other  lord  of  the  fee  is  entitled  to  have  their  tenements,  because 
their  estate  is  determined  by  the  breach  of  the  condition,  ^^  that  they  shall  not 
commit  felony,"  which  the  law  tacitly  annexes  to  every  feudal  donation, 
r  *1 54  I  *  ^^  ©state  on  condition  expressed  in  the  gran  t  itself  is  where  an  estate 
L  J  is  granted^  either  in  fee-simple  or  otherwise,  with  an  express  qualification 

CbJ  Lltt  i  378.  fcj  Ihid.  i  379.  (dj  Co.  Lilt.  233.  fe)  9  Rop.  50.  Cf)  Co.  Litt  815. 

(4)  The  grant  of  a  firanchise  to  be  a  corporation  is  always  npon  the  implied  condition  that  the 
grantees  shall  act  up  to  the  end  or  design  for  which  they  are  incorporated,  and  any  misuser  of 
the  coiporate  privileges  will  render  them  liable  to  forfeiture  as  for  condition  broken.  Aug.  and 
A.  on  Corp.  $  774-776 ;  People  v.  Bank  of  Niagara,  6  Cow.  196 ;  Lehigh  Bridge  Co.  «.  Lehigh 
Coal  Co.,  4  Kawle,  9 ;  Mclntyre  School  v.  Zanenville  Canal  Co.,  9  Ohio,  203 ;  Petiple  v.  River 
Raisin  and  Lake  £rie  R.  K.  Co.,  12  Mich.  .389.  So  corporate  franchises  may  be  lost  by  non-user ; 
but  what  length  of  non-user  shall  be  requisite  for  that  purpose  must  depend  very  much  upon  the 
circumstances  and  the  character  of  the  franchise  and  consequent  interest  the  public  may  have  in 
its  exercise.  See  State  v.  Commercial  Bank,  10  Ohio,  535 ;  People  v.  Bank  or  Pontiao,  12  Mich. 
537 ;  Matter  of  Jackson  Marine  Ins.  Co.,  4  Sandf.  Ch.  559 ;  Ward  v.  Sea  Ins.  Co.,  7  Paige,  294. 
The  state  alone  can  take  advantage  of  a  breach  of  the  oomlition,  and  it  must  be  done  by  a  pro- 
ceeding instituted  directly  for  that  purpose,  and  not  in  anv  collateral  or  incidental  pruoeedmg. 
Comm<mweaIth  v.  Union  Ins.  Co.,  5  Mass.  2:)0 ;  Enfield  Toll  Bridge  Co.  v.  C<ranectiont  R.  R.  Co., 
7  Conn.  46 ;  Crump  v.  U.  S.  Mining  Co.,  7  Gratt.  352 ;  Planter's  Bank  v.  Bank  of  Alexandria,  10 
Gill  and  J.  346;  Myers  v.  Manhattan  Bank,  20  Ohio,  283;  Bank  of  GAlipolis  «.  Trimble,  6  B. 
Monr.  599:  Smith  «.  Mississippi  R.  R.  Co.,  6  S.  and  M.  179;  CahiU  v.  Ealamaioo  M.  Ins.  Co.,  2 
Doug.  Mich.  141 ;  Vermont  and  Canada  R.  R.  Co.  v,  Vermont  Central  R.  R.  Co.,  34  Vt.  57 ;  State 
V.  Mississippi  R.  R.  Co.,  20  Ark.  495 ;  Brookville  T.  Co  v.  McCarty,  8  Ind.  392 ;  Wood  v,  Coosa* 
^.,  R.  R.  Co.,  32  Ga.  273.  And  the  state  may  waive  the  broken  condition  as  an  individual 
might.  Aug.  and  A.  on  Corp.  i  777.  As  to  what  shall  be  deemed  a  waiver,  see  C<immercial 
Bank  v.  State.  6  S.  and  M.  622  ;  State  v.  Bank  of  Charieston,  2  McMuUan,  439;  People  v,  King- 
ston T.  Co.,  23  Wend.  193;  People  v,  Phcsnix  Bank,  24  id.  431 ;  People  o.  Bank  of  Pontiao,  12 
Mich.  527. 
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annexed,  whereby  the  estate  granted  shall  either  commence^be  enlarged  or  be  de- 
feated, upon  performance  or  breach  of  such  qualification  orcondition.(^)  (5)  These 
conditions  are  therefore  either  precedent  or  subsequent  (6)  Pi-ecedent  are  such 
as  must  happen  or  be  peMbrmed  before  the  estate  can  vest  or  be  enlarged:  sub- 
sequent are  such,  by  the  failure  or  non-performance  of  which  an  estate  already 
vested  may  be  defeated.  (7)  Thus,  if  an  estate  for  life  be  limited  to  A  upon  his 
marriage  with  B,  the  marriage  is  a  precedent  condition,  and  till  that  happens  no 
estate  (h)  is  vested  in  A.  Or,  if  a  man  grant  to  his  lessee  for  years,  that  upon 
payment  of  a  hundred  marks  within  the  term  he  shall  have  the  fee,  this  also  is 
a  condition  precedent,  and  the  fee-simple  passeth  not  till  the  hundred  marks  be 

Eaid.  (i)  But  if  a  man  grants  an  estate  in  fee-simple,  reserving  to  hmself  and 
is  heirs  a  certain  rent ;  and  that  if  such  rent  be  not  paid  at  the  times  limited, 
it  thall  be  lawful  for  him  and  his  heirs  to  re-enter,  and  avoid  ihe  estate :  in  this 
case  the  grantee  and  his  heirs  have  an  estate  upon  condition  subsequenti  which 
is  defeasible  if  the  condition  be  not  strictlv  performed,  {k)  (8)  To  this  class  may 
also  be  referred  all  base  fees,  and  fee-simples  conditional  at  the  common  law.  (/) 
Thus  an  estate  to  a  man  and  his  heirs,  tenants  of  tlie  manor  of  Dale,  is  an  estate 
on  condition  that  he  and  his  heirs  continue  tenants  of  that  manor.  And  so,  if 
a  personal  annuity  be  granted  at  this  day  to  a  man  and  the  heirs  of  his  body^  as 

fjfj  Ibid.  201.  (h)  Show.  Pari.  Gas.  83,  Ao.  (i)  Co.  Lltt.  217. 

CM)  Litt  ( 825.  fl)  See  pages  109, 110,  lU. 

(5)  The  instances  of  conditions  which  now  most  frequently  arise  in  practice  are  those  con 
tained  in  leases  or  agreements  between  lessor  and  lessee,  and  are  principally  conditions  snb 
seqaent,  provided  for  in  the  nsnal  clauses  of  re-entry  in  case  of  a  breach  of  a  pturticular,  or 
any  covenant  in  the  lease,  as  non-payment  of  rent,  not  repairing,  not  insuring,  not  residing  on 
the  premises,  or  in  case  of  an  assignment,  or  parting  with  the  possession,  or  of  bankraptcv, 
or  insolvency,  ifcc  See  the  cases  upon  this  subject,  2  OruiBe  Dis.  10,  11,  13 ;  4  Cruise,  506 ; 
Adams,  Ejectm.  index,  Covenant;  2  Saunders,  by  Patteson  and  Williams,  index,  Forfeiture.] 

(6)  [Equity  will  not  allow  any  one  to  take  advantage  of  a  bequest  over,  who  has  himself 
been  mstrumental  in  causing  the  breach  of  a  condition.  Grarrett  v.  Pretty,  stated  firom  Keg. 
Lib.  in  3  Meriv.  120 ;  Clark  v,  Parker,  19  Ves.  12;  D*Aguilar  v.  Drinkwater,  2  Ves.  and  Bea. 
225.  But,  it  is  a  general  rule,  that  where  a  condition  is  annexed  by  will  to  a  devise  or 
bequest,  and  no  one  is  bound  to  ^ve  notice  of  such  condition,  the  parties  must  themselves 
take  notice  and  perform  the  condition  in  order  to  avoid  a  forfeiture.  C^iauncy  v.  Graydon,  2 
-Atk.  619;  Fry  v.  Porter,  1  Mod.  314;  Burgess  «.  Robinson,  3  Meriv.  9;  Phillips  v.  Bury,  Show. 
P.  C.  50.  Infancy  will  be  no  excuse,  i*i  such  ca.se,  for  non-performance  of  the  condition. 
Bertie  v.  Lord  Falkland,  2^  Freem.  221 ;  Lady  Ann  fVy's  Case,  1  Yentr.  200.  The  application 
of  this  general  rule,  however,  is  subject  to  one  restriction :  where  a  condition  is  annexed  to  a 
devise  of  real  estate  to  the  testator's  heir  at  law,  there  notice  of  the  condition  is  necessary 
before  he  c«n  incur  a  forfeiture ;  for.  an  heir  at  law,  will  be  supposed  to  have  entered  and  made 
claim  bv  descent,  not  under  the  will.    Burleton  v  Homfray,  Amol.  250.] 

(7)  There  are  no  technical  words  to  distinguish  conditions  precedent  and  subsequent,  but 
whetiier  they  be  the  one  or  the  other  is  matter  of  construction,  and  depends  upon  the  inten- 
tion of  the  partv  creating  the  estate.  4  Kent,  125 ;  Rogan  v.  Walker,  1  Wis.  555 ;  Burnett  v. 
Strong,  26  Miss.' 116;  Finlay  v.  King's  Lessee,  3  Pet.  346;  Hothami;.  East  India  Co.,  1  T.  B. 
645. 

rS)  Tan  Rensselaer  v.  Ball,  19  N.  Y.  100.  So  a  condition  that  a  conveyance  shall  be  void 
nnless  witiiin  a  specified  time  a  certain  sum  of  mone^  is  paid.  Brannan  v,  Mesiok,  10  CaL 
106.  So  a  condition  in  a  conveyance  of  land  to  a  child  that  the  grantee  shall  support  the 
grantor  in  a  particular  manner.    Willard  v.  Henry,  2  N.  H.  120.    But  the  condition  must  be 


And  in  any  case  a  mere  stipulation  in  a  deed  that  the  grantee  shall  do  or  abstain  from  doing 
a  particular  act  is  not  to  be  regarded  as  a  condition ;  the  law  presuming  that  the  grantor 
i^hed  up(m  the  personal  responsibility  of  the  ^ntee  instead  of  any  security  which  a  con- 
dition would  affoixl.  The  constniction  is  therefore  always  against  conditions  where  the  lan- 
guage will  admit  of  it,  and  the  grantee  will  have  the  benefit  of  all  doubts.  Merrifield  v. 
Cobleigh,  4  Cush.  17(5.  And  if  held  to  be  conditions,  they  will  be  strictijr  construed.  A 
grant,  upon  c(mdition  that  the  laud  shall  be  used  for  a  raceway,  is  not  forfeited,  if  it  is  used 
for  that  purpose,  because  of  being  used  for  other  purposes  aUo.  McKelwaj^  i;  Seymour,  5 
Dutch.  3^.  And  a  condition  that  a  grantee  shall  maintain  a  fence,  not  naming  his  heirs  or 
assigns,  will  not  be  broken  by  the  neglect  of  his  heirs  after  his  death  to  maintain  it.  Emerson  v, 
Simpson,  43  N.  H.  475 ;  see  Gadberry  v.  Sheppard,  27  Miss.  202;  Bradstreet  o.  dark,  21  Piok. 
369  ;  Mead  v.  BaUard,  7  WaL  290. 
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this  is  no  tenement  within  the  statute  of  Westminister  the  lecond,  it  remains  as 
at  common  law,  a  fee-simple  on  condition  that  the  mniee  has  heirs  of  his  body. 
Upon  the  same  principle  depend  all  the  determinable  estates  of  freehold,  whicn 
we  mentioned  in  the  eighth  chapter:  as  durante  viduUate,  &c.;  these  are  estates 
upon  condition  that  tlie  grantees  do  not  marry,  and  the  like.  And,  on  the  breach 
r  #^gK  -1  of  any  of  these  *subsequent  conditions,  by  the  failure  of  these  contin- 
gencies ;  by  the  grantee's  not  continuing  tenant  of  the  manor  of  Dale, 
by  not  having  heirs  of  his  body,  or  by  not  continuing  sole ;  the  estates  which 
were  respectively  vested  in  each  grantee  are  wholly  determined  and  void.  (9) 

A  distinction  is  however,  made  between  a  condition  in  deed  and  a  limitation^ 
which  Littleton  (m)  denominates  also  a  condition  in  law.  For  when  an  estate 
is  so  expressly  confined  and  limited  by  the  words  of  its  creation,  that  it  cannot 
endure  for  any  longer  time  than  till  the  contingency  happens  upon  which  the 
estate  is  to  fail,  this  is  denominated  a  limitation:  as  when  land  is  granted  to  a 
man  so  long  as  he  is  parson  of  Dale,  or  while  he  continues  unmarried,  or  until 
out  of  the  rents  and  profits  he  shall  have  made  500/.,  and  the  like,  {n)  In  such 
case  the  estate  determines  as  soon  as  the  contingency  happens  (when  he  ceases 
to  be  parson,  marries  a  wife,  or  has  received  the  500Z.)  and  the  next  subsequent 
estate,  which  depends  upon  such  determination,  becomes  immediately  vested, 
without  any  act  to  be  done  by  him  who  is  next  in  expectancy.  But  when  an 
estate  is,  strictly  speaking,  upon  condition  ifi  deed  (as  if  granted  expressly  upon 
condition  to  be  void  upon  the  payment  of  40/.  by  the  grantor,  or  so  that  the 
grantee  continues  unmarried,  or  provided  he  goes  to  York,  &e.),  (o)  the  law  per- 
mits it  to  endure  beyond  the  time  when  such  contingency  happens,  unless  the 
grantor  or  his  heirs  or  assigns  take  advantage  of  the  breach  of  the  condition, 
and  make  either  an  entry  or  a  claim  in  order  to  avoid  the  estate,  {p)  (10)  Yet, 
though  strict  words  of  condition  be  used  in  the  creation  of  the  estate,  if  on 
breach  of  the  condition  the  estate  be  limited  over  to  a  third  person,  and  does 
not  immediately  revert  to  the  grantor  or  his  representatives  (as  if  an  estate  be 
granted  by  A  to  B,  on  condition  that  within  two  years  B  intermarry  with  C, 
and  on  failure  thereof  then  to  D  and  his  heirs),  this  the  law  construes  to  be  a 
r  4ijgg  1  limitation  and  not  a  *condition :  {q)  because  if  it  were  a  condition,  then, 
•-  ■*   upon  the  breach  thereof,  only  A  or  his  representatives  could  avoid  the 

estate  by  entry,  and  so  D's  remainder  might  be  defeated  by  their  neglecting  to 
enter;  but,  when  it  is  a  limitation,  the  estate  of  B  determines,  and  that  of  D 
commences,  and  he  may  enter  on  the  lands  the  instant  that  the  failure  happens. 
So  also,  if  a  man  by  his  will  devises  land  to  his  h^ir  at  law,  on  condition  that  ho 

rmj  i  880.    1  Inst.  234.  (nj  10  Rop.  41.  Co)  Ibid.  tt. 

Cpj  Litt.  i  847.    Stat.  32  Hen.  VlII,  c.  84.  fqj  1  Vent,  aOft 

(9)  But  a  condition  subsequent  in  general  reRtraint  of  marriajP^  is  void :  Morley  v,  Rennold 
Bon,  2  Hare,  570;  Williams  v.  Cowdon,  13  Mo.  211 ;  though  one  imposing  reasonable  restraints, 
as  Uiat  the  grantee  shall  not  many  without  consent  of  parent,  guardian  or  trustee^  or  not  to 
a  person  or  persons  named,  or  not  to  a  native  of  a  particular  countr>%  and  the  like  will  be 
sustained.  See  Perrin  v,  Lyon,  9  East,  170 ;  Daley  v.  Desbouverie,  2  Atk.  261.  And  a  bus- 
band  has  such  an  interest  in  nis  wife  remaining  single  after  his  death  that  he  may  make  that 
a  valid  condition  of  a  grant  or  devise.  Lloyd  v.  Lloyd,  16  Jurist,  306 ;  Dumey  r.  Schoffler,  24 
Mo.  170 ;  Vaughn  v.  Lovejoy,  34  Ala.  437 ;  Pringle  v,  Dunkley,  14  8m.  and  M.  16 ;  Common- 
wealth V.  Stauffer,  10  Penn.  St.  '385. 

(10)  The  material  distinction  between  a  condition  and  a  limitation  is,  that  a  condition  does 
nqt  defeat  the  estate,  though  it  be  broken,  until  entry  by  the  grantor  or  his  heirs,  while  a  limita- 
tion actually  dotemiiues  the  estate  without  any  act  or  ceremony  whatsoever.  4  Kent,  426, 
427:  Proprietors,  <fcc.,  v.  Grant,  3  Gray,  147 ;  Tallman  v.  Snow,  35  Me.  342;  Lockyerv.  Savage, 
2  Strange,  947 ;  1  Washb.  Real  Prop.  457,  458.  The  right  to  make  entry  for  breach  of  condition 
is  not  assignable  separate  from  any  reversion  in  the  land  to  which  the  condition  relates.  Nicoll 
t;.  N.  Y.  and  E.  R.  R.  Co.,  12  N.  Y.  121. 

The  person  entitled  to  make  entry  for  breach  of  condition  may  waive  the  right  to  do  so, 
and  will  be  regarded  as  having  done  so  by  any  act  inconsistent  with  an  intent  to  rely  upon  the 
forfeiture.  As  where  a  leasehold  estate  has  become  forfeited  for  non-payment  of  rent,  and  the 
lessor  accepts  from  the  tenant  rent  which  has  accrued  subsequent  to  the  breach.  See  Chalker  v. 
Chalker,  1  Conn.  79;  Coon  v,  Brickett,  2  N.  H.  163;  Jackson  v.  Allen,  3  Cow.  220;  Gray  v. 
Blanchard,  8  Pick.  284 ;  Sharon  Iron  Co.  v,  Erie,  41  Penn.  St.  349. 
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pays  a  sum  of  money,  and  for  non-payment  devises  it  over,  this  shall  be  considered 
as  a  limitation ;  otherwise  no  advantage  could  be  taken  of  the  non-payment,  for 
none  but  the  heir  himself  could  have  entered  for  a  breach  of  condition,  (r) 

In  all  these  instances,  of  limitations  or  conditions  subsequent,  it  is  to  be 
observed,  that  so  long  as  the  condition,  either  express  or  ipiplied,  either  in  deed 
or  in  law,  remains  unbroken,  the  grantee  may  have  an  estate  of  freehold,  pro- 
vided the  estate  upon  which  such  condition  is  annexed  be  in  itself  of  a  freehold 
nature;  as  if  the  original  grant  express  either  an  estate  of  inheritance,  or  for 
life;  or  no  estate  at  all,  wnich  is  constructively  an  estate  for  life.  For,  the 
breach  of  these  conditions  being  contingent  and  uncertain,  this  uncertainty 

i)reserves  the  freehold,  (s)  because  the  estate  is  capable  to  last  forever,  or  at 
east  for  the  life  of-  the  tenant,  supposing  the  condition  to  remain  unbroken. 
But  where  the  estate  is  at  the  utmost  a  chattel  interest,  which  must  determine 
at  a  time  certain,  and  may  determine  sooner  (as  a  grant  for  ninety-nine  years, 
provided  A,  B  and  C,  or  the  survivor  of  them,  shall  so  long  live),  this  still  con- 
tinues a  mere  chattel,  and  is  not,  by  such  its  uncertainty,  ranked  among  estates 
of  freehold. 

These  express  conditions,  if  they  be  impossible  at  the  tima  of  their  creation, 
or  afterwards  become  impossible  by  the  act  of  God  or  the  act  of  the  feoffor 
himself,  (11)  or  if  they  be  contrary  to  law  or  repugnant  to  the  nature  of  the 
estate,  are  void.  In  any  of  which  cases,  if  they  l)e  conditions  suhsequenty  that 
*i8,  to  be  performed  after  the  estate  is  vested,  the  estate  shall  become  r  *i  57 1 
absolute  in  the  tenant.    As,  if  a  feoffment  be  made  to  a  man  in  fee-   •-  J 

simple,  on  condition  that  unless  he  goes  to  Rome  in  twenty-four  hours;  or 
unless  he  marries  with  Jane  S.  by  such  a  day  (within  v^hich  time  the  woman 
dies,  or  the  feoffor  marries  her  himself);  or  unless  he  kills  another;  or  in  case 
he  alienes  in  fee ;  that  then  and  in  any  of  such  cases  the  estate  shall  be  vacated 
and  determine :  here  the  condition  is  Toid,  and  the  estate  made  absolute  in  the 
feoffee.  For  he  hath  by  the  grant  the  estate  vested  in  him,  which  shall  not  be 
defeated  afterwards  by  a  condition  either  impossible,  illegal,  orrepugnant.(^)  (12) 
But  if  the  condition  be  precedent,  or  to  be  performed  before  the  estate  vests,  as  a 
grant  to  a  man  that,  if  he  kills  another  or  goes  to  Rome  in  a  day,  he  shall  have 
an  estate  in  fee ;  here,  the  void  condition  being  precedent,  the  estate  which 
depends  thereon  is  also  void,  and  the  grantee  shall  take  nothing  by  the  grant: 
for  he  hath  no  estate  until  the  condition  be  performed,  (w) 

There  are  some  estates  defeasible  upon  condition  subsequent,  that  require  a 
more  peculiar  notice.    Such  are, 

III.  Estates  held  in  vadio,  in  gage,  or  pledge ;  which  are  of  two  kinds,  vivum 
vadium,  or  living  pledge;  and  mortuum  vadium,  dead  pledge,  or  mxyrtgage, 

(r)  Cro.  Ellz.  20B.    1  Boll.  Abr.  411.  (•)  Co.  Litt.  42.  (t)  Co.  Litt.  «6.  (u)  Ibid, 

(11)  See  Merrill  v.  Emery,  10  Pick.  507.  Or  by  the  conrse  of  public  events,  as  where  a  grant 
IB  made  on  condition  that  certain  settlements  be  made  upon  it,  and  a  change  of  jurisdiction,  ox 
the  disturbed  state  of  the  country  render  it  impracticable.  U.  S.».  Arredondo,  6  Pet.  601 ;  U.  S. 
V.  Fremont,  17  How.  560 ;  U.  S.  t?.  Reading,  18  How.  1.  And  so  where  a  condition  is  designed  for 
the  benefit  of  a  third  person,  who  by  his  own  act  renders  performance  impossible.  Jones  v.  Doe, 
1  Scam.  276 ;  see  Jones  v.  Walker,  13  B.  Monr.  163. 

(12)  A  condition  in  general  restraint  of  alienation,  either  by  the  grantee  himself  or  on  lega. 
proceedings  against  him,  is  void  in  a  conveyance  in  fee,  as  repugnant  to  the  estate  conveyed. 
Blackstone  Bank  v.  Davis,  21  Pick.  42 ;  Taylor  v.  Sutton,  15  Geo.  103 ;  see  Newkerk  v,  New- 
kerk,  2  Caines,  345.  But  reasonable  restraints  upon  the  mode  in  which  i)remi8es  are  to  be 
used,  mav  be  made  conditions  even  in  grants  of  the  fee.  See  Gillis  v.  Bailey,  1  Fost  149 ; 
Gray  t?.  iSlanchard,  8  Pick.  253 ;  Wheeler  v.  Earle,  5  Cnsh.  31 ;  Verplank  v,  Wright,  23  Wend. 
506.  A  condition  that  land  granted  for  a  church  and  a  school  shall  be  used  only  fc)r  a  church  is 
void  for  repugnancy.  Canal  Bridge  Co.  v,  Methodist  Society,  13  Meto.  335.  If  the  act  of  the 
law  renders  performance  impossible,  the  party  is  excused.  Anglesea  v.  Church  Wardens,  6  Q.  B. 
114. 

Although  eqxdty  will  sometimes  relieve  against  conditions  where  the  act  to  be  done  was  such 
that  the  injury  from  failure  to  perform  it  is  capable  of  a  certain  compensation  in  damages,  it 
will  not  assist  in  enforcing  \kism  hv  forfeiture,  but  will  leave  parties  to  their  remedy  at  law. 
Warner  v.  Bennett,  31  Conn.  478 ;  CJrane  v.  Dwyer,  9  Mich-  350. 
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Vivum  vadium^  or  living  pledge,  is  when  a  man  borrows  a  sum  (suppose  200Z.) 
of  another ;  and  s;Tants  him  an  estate,  as  of  20/.  per  annum,  to  hold  till  the 
rents  and  profits  shall  repay  the  sum  so  borrowed.  This  is  an  estate  conditioned 
to  be  Toid,  as  soon  as  such  sum  is  raised.  And  in  this  case  the  land  or  pledge 
is  said  to  be  living ;  it  subsists,  and  surviyes  the  debt;  and  immediately  on  the 
discharge  of  that,  ixjsults  back  to  the  borrower,  (w)  But  mortuum  vcuHutriy  a 
dead  pledge,  or  mortgage  (which  is  mu^  more  common  than  the  other),  is  where 
r  *158 1  ^  ™*^  borrows  of  another  a  specific  sum  (e.  g.  2001)  *and  grants  him 
L  J   an  estate  in  fee,  on  condition  that  if  he,  the  mortgagor,  shall  repay  the 

mortgagee  the  said  sum  of  200L  on  a  certain  day  mention^  in  the  deed,  that 
then  the  mortgagor  may  re-enter  on  the  estate  so  granted  in  pledge ;  or,  as  is 
now  the  more  usual  way,  that  then  the  mortgargee  shall  re-convey  the  estate  to 
the  mortgagor :  in  this  case,  the  land,  which  is  so  put  in  pledge,  is  by  law,  in 
case  of  non-payment  at  the  time  limited,  forever  dead  and  gone  from  the  mort" 
^gor  ;  and  the  mortgagee's  estate  in  the  lands  is  then  no  longer  conditional, 
but  absolute.  But,  so  long  as  it  continues  conditional,  that  is,  between  the  time 
of  lending  the  money,  and  the  time  allotted  for  payment,  the  mortgagee  is  called 
tenant  in  mortgage,  (x)  But  as  it  was  formerly  a  doubt,  (y)  whether,  by  taking 
such  estate  in  fee,  it  did  not  become  liable  to  the  wife's  dower,  and  other  incum- 
brances, of  the  mortgagee  (though  that  doubt  has  been  long  ago  overruled  by 
our  courts  of  equity),  (z)  it  therefore  became  usual  to  grant  only  a  long  term  o* 
years  by  way  of  mortgage ;  with  condition  to  be  void  on  re-payment  of  the  mort- 

f  age-money ;  which  course  has  been  since  pretty  generally  continued,  principally 
ecause  on  the  death  of  the  mortgagee  such  term  becomes  vested  in  his  personal 
representatives,  who  alone  are  entitled  in  equity  to  receive  the  money  lent,  of 
whatever  nature  the  mortgage  may  happen  to  be.  (13) 

As  soon  as  the  estate  is  created,  the  mortgagee  may  immediately  enter  on  the 
lands ;  but  is  liable  to  be  dispossessed,  upon  performance  of  the  condition  by 
payment  of  the  mortgage-money  at  the  day  limited.  And  therefore  the  usual 
way  is  to  agree  that  the  mortgagor  shall  hold  the  land  till  the  day  assigned  for 
payment ;  when,  in  case  of  failure,  whereby  the  estate  becomes  absolute,  the 
mortgagee  may  enter  upon  it  and  take  possession,  without  any  possibility  at  law 
of  being  afterwards  evicted  by  the  mortgagor,  to  whom  the  land  is  now  forever 
dead.  But  here  again  the  courts  of  equity  interpose ;  and  though  a  mortgage 
r  »j-Q  1  be  thus  forfeited,  and  the  *e8tate  absolutely  yested  in  the  mortgagee  at 
1-  J   the  common  law,  yet  they  will  consider  the  real  value  of  the  tenements 

compared  with  the  sum  borrowed.    And,  if  the  estate  be  of  greater  value  than 

(«)iMd.  20S.  (X)  Litt'(832.  (y)  Ibid,  f  S57.    CYo.  Car.  191.  («)  Hardr.  468. 

(13)  There  are  two  parts  to  a  mortgage,  the  conveyance  and  the  defeasance.  These  are  nsnally 
embraced  in  the  same  in8tniment;  winch  is  executed  by  the  mortgagor  alone,  and  convevs  the 
land  at  the  same  time  that  it  specifies  the  condition  on  which  the  conveyance  shall  be  defeated. 
But  sometimes  they  are  executed  separately,  in  which  case  the  mortgagor  executes  the  convey- 
ance, and  the  mortgagee  executes  and  delivers  to  the  mortgagor  an  instrument  of  defeasance. 
A  deed  absolute  in  form  without  any  written  defeasance  is  neVertheleas  a  mortgage  if  given  to 
secure  a  pre-existing  debt,  and  resort  may  be  had  to  the  surrounding  circumstances  to  determine 
whether  that  was  the  real  purpose  or  not.  And  in  some  of  the  states  it  is  held  that  a  parol  a^*ee- 
ment  cotemporaneous  with  the  giving  of  a  deed  may  be  shown  in  order  to  establish  that  a  deed 
was  to  be  a  mortgage  only.  See  authorities  collected  in  Emerson  v.  Atwater,  7  Mich.  12.  And 
see  Hodges  v,  Ins.  Co.,  8  N.  Y.  416 ;  Despard  v.  Walbridge,  15  id.  374. 

The  vendor  of  real  estate  who  has  not  been  fully  paid  the  purchase  money  has  a  lien  upon  the 
land  for  the  payment,  in  the  absence  of  any  express  contract  on  thesubiect,  unless  he  has  received 
security  for  the  payment,  or  the  circumstances  are  such  as  to  preclude  the  idea  that  the  parties 
expected  such  a  lien  to  exist.  White  v.  Williams,  1  Paige,  502;  Sears  v.  Smith,  2  Mich.  243; 
Chilton  V.  Braiden's  Admr.,  2  Black,  458 ;  Tobey  v,  McAlister  9  Wis.  463 ;  Neil  v,  Kinney,  11 
Ohio,  N.  S.  58 ;  Boos  v,  Ewing.  17  Ohio,  500 ;  Manly  v,  Slason,  21  Vt.  277 ;  Lusk  v.  Hopper,  3 
Bush.  179 ;  Piedmont,  Ac.  Co.  v.  Green,  3  W.  Va.  54 ;  Boynton  v.  Champlin,  42  III.  57.  This 
lion  continues  so  long  as  the  land  remains  in  the  hands  of  the  purchaser,  and  would  also  follow  it 
in  the  hands  of  one  who  received  a  conveyance  with  knrwledge  of  the  lieu  or  without  consider- 
ation. See  Mackreth  r.  S;i*mmonfi,  15  Ves.  329,  and  no^h?  tbnre*^  in  1  Lead.  Cas.  in  Ecpity. 
The  lien  is  enforced  in  equity  as  an  equitable  mortgage.  1>ui^|i8u  dner  not  apuear  lo  txisx  in 
Kansas.  Simpson  v,  Mundee.  3  Kansas,  172. 
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the  sum  lent  thereon,  they  will  allow  the  mortgagor  at  anjr  reasonable  time  to 
recall  or  redeem  his  estfite;  (14)  paying  to  the  mortgagee  his  principal,  interest, 
and  expenses :  for  otherwise,  in  strictness  of  law,  an  estate  worth  1000?.  might 
be  forfeited  for  non-payment  of  lOOi.  or  a  less  sum.  This  reasonable  advantage, 
allowed  to  morigs^orsy  i&cMed  the  eg  iiiiy  of  redemption:  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee,  who  has  possession  of  his  estate,  to  deliver 
it  back  and  account  for  the  rents  and  profits  received,  on  payment  of  his  whole 
debt  and  interest ;  thereby  turning  the  moriuum  into  a  kind  of  vivum  vadium. 
But,  on  the  other  hand,  the  mortgagee  may  either  compel*  the  sale  of  the  estate, 
in  order  to  get  the  whole  of  his  money  immediately ;  or  else  call  upon  the  mort- 
gagor to  redeem  his  estate  presently,  or  in  default  thereof,  to  be  {oTeyev  foreclosed 
rom  redeeming  the  same ;  that  is,  to  lose  his  equity  of  redemption  without 
possibility  of  recalL  (15)     And  also,  in  some  cases  of  fraudulent  mortgages,  (a) 

Ca)  Stat.  4  and  5  W.  A  M.  o.  16. 

(14)  [The  policy  of  the  statute  of  limitations  applies  as  strongly  to  a  mortgaged  estate  as  to 
any  other.  So  long  as  the  estate  can  be  shown  to  nave  been  treated  as  a  pledge,  so  lone  there 
IS  a  recognition  of  the  mortgagor's  title :  Hodle  v.  Healey,  1  Yes.  and  Bea.  540 ;  S.  0.  6  Mad. 
181 ;  Gnibb  v.  Woodhonse,  2  Freem.  187 ;  but  from  the  time  when  all  accounts  have  ceased  to 
be  kept  by  the  mortgagee ;  and  provided,  also,  he  has  in  no  other  way  (either  in  commuiucations 
to  the  mortgagor  or  m  dealings  with  third  parties  :  Hansard  v.  Hardy,  18  Yes.  459 ;  Ord  v.  Smith, 
Sel.  Oa.  in  Gha.  10)  admitted  the  estate  to  be  held  as  a  security  only ;  the  statute  will  begin  to 
run,  unless  the  mortgagor's  situation  brin^  him  within  some  of  the  savings  of  the  statute ;  and 
if  he  do  not  within  twenty  years  assert  his  title  to  redeem,  his  right  will  have  been  forfeited  by 
his  own  laches.  Marquis  of  Cholmondeley  v.  Lord  Clinton,  2  Jao.  and  Walk.  180,  et  seq.;  Whit- 
ing V,  White,  Coop.  4 ;  S.  C,  2  Cox,  300 ;  Barren  v.  Martin,  19  Yes.  327.  But  to  show  that  an 
estate  has  been  treated  as  one  affected  by  a  subsisting  mortgage,  within  twent^^  years  immediately 
preceeding  a  bill  brought  for  redemption,  parol  evidence  is  admissible.  ReeRs  v.  Postlethwaite^ 
Coop.  170;  Perry  r.  Marston,  cited  2  Cox,  295;  EdseU  v.  Buchanan,  2  Yes.  Jun.  84. 

In  the  case  of  Montgomery  i;.  The  Maranis  of  Bath,  3  Yes.  560,  a  decree  was  made  for  a  fore- 
closure as  to  the  share  of  one  of  several  joint  mortj^agees ;  but,  it  is  to  be  observed,  no  opuosi- 
tion  was  made  by  the  mortgagor  in  that  case ;  and  it  is  very  doubtful  whether  a  decree  for  a 
partial  foreclosure  ou^ht  ever  to  be  made.  See  Cockburn  v.  Thompson,  16  Yes.  324,  n.  It 
IB,  at  all  events,  certain,  there  can  be  no  foreclosure  or  redemption,  unless  the  whole  of  the 
parties  entitled  to  any  share  of  the  mortgage  money  are  before  the  court :  Lowe  v,  Morgan,  1  Br. 
368 ;  Palmer  v.  The  Earl  of  Carlisle,  1  Sim.  and  Stu.  425 ;  it  bein^  always  the  object  of  a  court 
of  equity  to  make  a  complete  decree,  embracing  the  whole  subject,  and  determming  (as  far  as 
possible)  the  rights  of  all  the  parties  interested.  Palk  v.  Clinton,  12  Yes.  58 ;  Cholmondeley  v, 
Clinton,  2  Jao.  and  Walk.  134.  Upon  analogous  principles,  not  only  the  mortgagor  but  a  subse 
quent  mortgagee,  who  comes  to  redeem  the  mortgage  of  a  prior  mortgagee,  must  offer  to  redeem 
it  entirely ;  although  the  second  mortgage  may  affect  only  part  of  the  estates  comprised  in  the 
first,  and  the  titles  are  different.    Palk  t?.  Clinton,  12  Yes.  59.] 

(15)  Besides  the  conveyance  and  deteasance,  there  is  also  in  the  mortgages  commonly  given  in 
the  United  States  a  third  part,  called  the  power  of  sale,  which  is  an  authonty  given  by  the  mort- 
gagor to  the  mortgagee  to  sell  the  land  for  the  satisfaction  of  his  debt,  rendering  the  surolms 
moneys,  if  any,  to  tne  mortgagor.  Where  the  mortgage  cdhtains  this  power  of  sale,  the  follow- 
ing modes  of  foreclosure  may  exist : 

1.  The  mortgagee  may  dispossess  the  mortgagor  and  any  one  who  has  come  into  possesdoii 
under  him  since  the  giving  of  the  mortgage,  and  apply  the  rents  and  profits  of  the  premises  to  the 
satisfaction  of  his  debt.  But  the  right  to  possession  before  an  actual  foreclosure  of  the  mortgage 
by  legal  proceedings  is  now  taken  away  by  statute  in  some  of  the  states.  See  Waring  v .  Smyfi^ 
2  Barb.  Ch.  135 ;  Caruthers  v.  Humphrey,  12  Mich.  270. 

2.  The  mortgagee  may  sell  under  his  power  of  sale.  The  proceedings  on  such  sale  are  regulated 
by  statute,  and  it  is  generally  required  to  be  at  public  auction  after  advertisement  in  some  news- 
paper, and  to  be  made  by  the  mortgagee  or  by  some  public  officer.  The  statute  must  be  followed 
m  all  its  substantial  requisites,  or  the  purchaser  would  only  become  assignee  of  the  mortgage. 

3.  The  mortgagee  may  file  his  bill  in  equity  and  obtain  decree  that  the  mortgagor  redeem  within 
some  time  fixed  by  the  court,  or  be  foreclosed.  But  generally  the  court,  instead  of  making  such 
decree — which  is  called  a  decree  of  strict  foreclosure — will  order  the  premises  sold  to  satisfy  the 
mortgage  and  costs. 

4.  The  possession  of  the  mortgagee  in  any  case  may  ripen  into  an  absolute  title  if  continued  for 
twenty  years  without  any  application  of  rents  and  profits  upon  the  mortgage,  or  any  recognition 
of  the  riffht  of  the  mortgagor  to  redeem. 

And  the  mortgagee,  instead  of  resorting  to  a  foreclosure,  has  a  right  to  pursue  any  personal 
remedy  against  the  mortgagor,  if  the  latter  is  bound  by  bc»ud  or  otherwise  lor  the  mortgage  debt. 

The  foreclosure  under  the  power  of  sale  is  now  regulated  in  England  by  statute  23  and  24  Via 
0. 145;  and  six  months'  notice  to  the  mortgagor  is  required* 
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the  fraudulent  mortgagor  forfeits  all  equity  of  redemption  whatsoever.  (16)  It 
is  not  however  usual  for  mortgagees  to  take  possession  of  the  mortgagee!  estate, 
unless  where  the  security  is  precarious,  or  sm.'^ll ;  or  where  the  mortgagor  neg- 
lects even  the  payment  of  interest:  when  the  mortgagee  is  frequently  obliged  to 
bring  an  ejectment,  (17)  and  take  the  land  into  his  own  hands  in  the  nature  of 
a  pledge,  or  the  pignus  of  the  Roman  law :  whereas,  while  it  remains  in  the 
hands  of  the  mortgagor,  it  more  resembles  their  hypotheca,  which  was,  where 
the  possession  of  fiie  thing  pledged  remained  with  the  debtor,  (b)  But  by 
statute  7  Geo.  II,  c.  20,  after  payment  or  tender  by  the  mortgagor  of  principal, 
interest,  and  costs,  the  mortgagee  can  maintain  no  ejectment ;  but  may  be  com- 
pelled to  re-assign  his  securities.  In  Glanvil's  time,  when  the  universal  method 
r  *160 1  conveyance  was  by  livery  of  seisin  *or  corporal  tradition  of  the  lands, 
■-  ^    the  gage  or  pledge  of  lands  was  good  unless  possession  was  also  delivered 

to  creditor ;  "  si  non  sequator  ipsius  vadii  traditio,  curia  dmnini  regis  hujusinodi 
prtvatas  conventiones  tueri  non  soletf  for  which  the  reason  given  is,  to  prevent 
subsequent  and  fraudulent  pledges  of  the  same  land :  "  ctnv  in  tali  casu  possii 
eadem  res  pluribus  aliis  creditoribus  tumprius  turn  posterius  invadiari.  {c)  And 
the  frauds  which  have  arisen  since  the  exchange  of  these  public  and  notorious 
conveyances  for  more  private  and  secret  bargains,  have  well  evinced  the  wisdom 
of  our  ancient  law.  (18) 

(h)  Pignorit  appeUtUkme  earn  proprie  rem  oontineri  dicimus,  qua  Hmul  eUam  tradttur.  credUori.    At  earn, 
qwt  sine  tradiHone  nuda  conveniione  tenetur,  proprie  hypotheca  appelkUione  contitieri dicimu$.  Itiat,  l.i.t.fiA  7. 
(cj  1. 10,  c.  8. 

(16)  [By  the  4  and  5  W.  and  M.  c.  16,  if  any  person  mortgages  his  estate,  and  does  not  previ- 
onsly  ii^ofm  the  mortgagee  in  writing  of  a  prior  mortgage,  or  ojt  any  iudgment  or  incumbrance, 
which  he  has  volontanly  brought  upon  the  estate,  the  mortgagee  shall  hold  the  estate  as  an  abso- 
lute purchaser,  free  from  the  equity  of  redemption  of  the  mortgagor.] 

(17)  [The  mort^gee  is  not  now  obliged  to  bring  an  ejectment  to  recover  the  rents  and  profits 
of  the  estate,  for  it  nas  been  determined  that  where  there  is  a  tenant  in  possessiim,  by  a  lease 
prior  to  the  mortgage,  the  mortgagee  m&Y  at  any  time  give  him  notice  to  pay  the  rent  to  him ; 
and  he  may  distrain  for  all  the  rent  which  is  due  at  the  time  of  the  notice,  and  also  for  all  that 
accrues  afterwards.  Moss  v.  Gallimore,  Doug.  279.  The  mortgag(»r  has  no  interest  in  the  premises, 
but  by  the  mere  indulgence  of  the  mortgagee ;  he  has  not  even  the  estate  of  a  tenant  at  will,  for 
it  is  held  he  may  be  prevented  from  carrying  away  the  emblements,  or  the  crops  which  he  himself 
has  sown.    lb.  2  Fonblanque  on  Equity,  25o. 

If  the  mortgagor  grants  a  lease  arter  the  mortgage,  the  mortgagee  may  recover  the  posse&sion 
of  the  premises  m  an  ejectment  against  the  tenant  in  possession  wiUiout  a  previous  notice  to  quit. 
3  £a<^t,  449;  Eeech  v.  Hall.  1  Doug.  21.] 

(18)  [If  a  mortgagee  neglect  to  take  possession  of,  or  if  he  part  with  the  title  deeds  of,  the 
mortpigcd  property,  with  a  view  to  enable  the  mortgagor  to  commit  frauds  upon  third  persons, 
he  will  1>e  postpimcd  to  incumbrancers  who  have  been  deceived,  and  induced  to  advance  money, 
by  his  collusion  with  the  mortgagor ;  but  the  mere  circumstance  of  not  taking  or  keeping  posses- 
fflon  of  the  title  deeds,  is  not,  of  itself,  a  sufBciont  ground  for  postponing  uie  first  mortgagee; 
unless  there  be  fraud,  concealment,  or  some  such  purpose,  or  concurrence  in  such  purpose ;  or 
that  gross  negligence  which  amounts  to  evidence  of  a  fraudulent  intention :  Evans  v,  Bicknell,  6 
Ves.  190 ;  Martinea  v.  C«»oper,  2  Russ.  216 ;  Bamett  v,  VTeston,  12  Ves.  133 ;  Bailey  v,  Fermor, 
9  Pr.  2&7 ;  Peter  v.  Russell,  Gilb.  Eq.  Rep.  123 ;  and,  of  course,  a  prior  incumbrancer,  to  whose 
charge  on  the  estate  possession  of  the  title  deeds  is  not  a  necessary  incident,  cannot  be  postponed 
to  subsequent  incumbrancers,  because  he  is  not  in  possession  of  the  title  deeds.  Harper  v.  Faul- 
der,  4  Mad.  138;  Tourle  v.  Rand,  2  Br.  652. 

Among  mortgagees,  where  none  of  them  have  the  legal  estate,  the  rule  in  equity  is,  that, 
qui  prior  est  tempore  potior  est  jure ;  and  the  several  incumbrances  must  be  paid  acotirding  to 
their  priority  in  point  of  time.  Brace  t?.  Duchess  of  Marlborough,  2  P.  Wms.  495 ;  Clarke  i;. 
Abbott,  Bernard,  Ch.  Rep.  460 ;  Earl  of  Pomfret  t?.  Lord  Windsor,  2  Ves.  Sen.  486 ;  Maundrell 
p.  Maundrell,  19  Ves.  260 ;  Mackreth  v,  Symmons,  15  Ves.  354.  But  when,  of  several  persons 
having  equal  equity  in  their  favor,  one  has  been  fortunate  or  prudent  enough  to  get  in  the 
Icg^al  estate,  he  may  make  all  the  advantage  thereof  which  the  law  admits,  and  thus  protect 
his  title,  though  subsequent  in  point  of  time  to  that  of  other  claimants;  courts  of  equity  will 
not  interfere  m  such  cases,  but  leave  the  law  to  prevail.  In  confonuity  to  this  settled  doctrine, 
if  an  estate  be  encumbered  with  several  mortgage  debts,  the  last  mortgagee,  provided  he  lent 
his  monev  bona  fide  and  without  notice,  may,  by  taking  in  the  first  incumbrance,  carrying 
with  it  the  legal  estate,  protect  himself  against  any  intermediate  mortgage ;  no  mesne  mort- 
gagee can  take  the  estate  out  of  his  hands,  without  redeeming  the  last  incumbrance  a'^  well  as 
Uie  first  Wortley  v.  Birkhead,  2  Ves.  Sen.  573;  M<»rret  v,  Pa«ko,  2  Atk.  5:^ ;  f>ere  v.  Mcnire,  8 
Pr.  487 ;  Bamett  v,  Weston,  12  Ves.  135.    fiut^  to  support  the  doctrine  of  tacking,  the  fairness 
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IV.  A  fourth  species  of  estates,  defeasible  on  condition  subsequent,  are  those 
held  by  statute  imrchimt,  and  statute  staple;  which  are  very  nearly  related  to 
the  vivum  vadium  before  mentioned^  or  estate  held  till  the  profits  thereof 
shall  discharge  a  debt  liquidated  or  ascertained.  For  both  the  statute  merchant 
iud  statute  staple  are  securities  for  money;  the  one  entered  into  before  the 
chief  magistrate  of  some  trading  town,  pursuant  to  the  statute  13  Edw.  I,  de 
mercatoribus,  and  thence  called  a  statute  merchant;  the  other  pursuant  to  the 
statute  27  Edw.  Ill,  c.  9,  before  the  mayor  of  the  staple,  that  is  to  say,  the  grand 
mart  for  the  principal  commoditiea  or  manufactures  of  the  kingdom,  formerly 
held  by  act  of  parliament  in  certain  trading  towns,j(d)  from  whence  this  security 
is  called  a  statute  staple.  They  are  both,  I  say,  securities  for  debts  acknowl- 
edged to  be  due ;  and  originally  permitted  only  among  traders,  for  the  benefit 
of  commerce ;  whereby  not  only  the  body  of  the  debtor  may  be  imprisoned,  and 
his  goods  seized  in  satisfaction  of  the  debt,  but  also  his  lands  may  be  deliyered 
to  the  creditor,  till  out  of  the  rents  and  profits  of  them  the  debts  may  be  satis- 
fied ;  and,  during  sach  time  as  the  creditor  so  holds  the  lands,  he  is  tenant  by 
statute  merchant  or  statute  staple.  There  is  also  a  similar  security,  the  recog- 
nizance in  the  nature  of  a  statute  staple,  acknowledged  before  either  of  the  chief 
justices,  or  (out  of  term)  before  their  substitutes,  the  mayor  of  the  staple  at 
Westminster  and  the  recorder  of  London ;  whereby  the  benefit  of  this  mercan- 
tile transaction  is  extended  to  all  the  king's  subjects  in  general,  by  virtue  of  the 
statute  23  Hen.  VIII,  c.  6,  amended  by  8  Geo.  I,  c.  25,  wnich  directs  such  recog- 
nizances to  be  enrolled  and  certified  into  chancery.  But  these  by  the  Statute 
of  Frauds,  29  Car.  II,  c.  3,  are  only  binding  upon  the  lands  in  the  nands  of  bona 
fide  purchasers,  from  the  day  of  their  enrolment,  which  is  ordered  to  be  marked 
on  the  record. 

V.  Another  similar  conditional  estate,  created  by  operation  of  law,  for  security 
and  satisfaction  of  debts,  is  called,  an  ^estate  by  eUgit,  What  atl  elegit  r*iAi-i 
is,  and  why  so  called,  will  be  explained  in  the  thira  part  of  these  Com-  L  -I 
mentaries.  At  present  I  need  only  mention  that  it  is  the  name  of  a  writ, 
founded  on  the  statute  {e)  of  Westm.  2,  b^  which,  after  a  plaintiff  has  obtained 
judgment  for  his  debt  at  law,  the  sheriff  gives  him  possession  of  one-half  of  the 
defendant's  lands  and  tenements,  to  be  occupied  and  enjoyed  until  his  debt  and 

CdJ  See  Book  I,  o.  8.  (ej  13  Edw.  I,  o.  18 

of  the  oircnmstances  nnder  which  the  loan  defdred  to  be  tacked  was  made,  must  be  liable  to 
no  impeachment :  Maundrell  v.  Manndrell,  10  Yes.  260 ;  and,  thon|;h  the  point  has  never 
called  for  decision,  it  has  been  said  to  be  very  doubtful,  whether  a  third  mortgagee,  by  taking 
in  the  first  mortgage,  can  exclude  the  second,  if  the  first  mortgagee,  when  he  conveyed  to 
the  third,  knew  of  the  s6C(md.  Mackreth  v.  Svmmons,  15  Yea.  335.  Indisputably,  a  mort- 
gagee purchasing  the  mortgagor's  equity  of  redemption,  or  a  puisne  incnmbrancer,  cannot 
set  up  a  prior  mortgage  of  his  own,  rnor,  consequently,  a  mortgage  which  he  has  got  in) 
against  mesne  incumbrances  of  which  he  nad  notice.  Toulmin  v.  Steere,  3  Meriv.  224 ;  Mocatta 
V.  Murgatroyd,  1  P.  Wms.  393 ;  Morret  v.  Paske,  2  Atk.  62.  Upon  analogous  principles,  if  the 
first  mortgagee  stood  by,  without  disclosing  his  own  incumbrance  on  the  estate,  when  the 
second  mortgagee  advanced  his  money,  under  the  pursua^ion  that  the  estate  was  liable  for  no 
prior  debt;  the  first  mortgagee,  in  just  recompense  of  his  fraudulent  concealment,  will  be 
postponed  to  the  second.  Ana  the  rule,  as  well  as  the  reason,  of  decisi<m  is  the  same,  where 
the  mortgagor  has  gained  any  other  advantage,  in  subsequent  dealings  respecting  the  mort- 
gaged estate,  by  the  connivance  of  the  mortgagee.  Beoket  v.  Cordley,  1  Br.  357 ;  Berrisford  v, 
Milward,  2  Atk.  49.  Part  of  this  note  is  extracted  from  2  Eovenden  on  Frauds,  183,  196.] 
The  doctrine  of  tackinj^  mortgages  does  not  prevail  in  the  IJDited  States.  4  Kent,  176.  Here 
a  system  of  registry  exists  under  which  the  records  of  a  public  office  in  the  county  or  town  in 
which  the  lands  lie  are  supposed  to  give  fall  information  of  the  grants  or  liens  affecting  a  title, 
and  any  one  who  has  a  deed  or  mortgage  which  he  fails  to  put  on  record  in  this  office,  is  liable  to 
have  his  rights  cut  off  by  a  subsequent  deed  or  mortgf^e  from  the  same  grantor,  provided 
the  grantee  therein  receives  the  same  in  good  faith  and  for  valuable  consideration  paid,  and 
gets  it  duly  recorded.  But  such  second  grantee  will  not  be  protected  if  he  actually  knew  of 
the  existence  of  U^e  first  conveyance  at  the  time  of  receiving  his  own,  or  if  he  was  notified 
thereof.  But  a  notice  afterwards  and  before  his  conveyance  is  recorded  will  not  defeat  his 
priority  if  he  succeeds  in  getting  his  conveyance  up<m  record  first.  1  Washb.  Beal  Prop.  536, 
^37;  4  Kent,  173. 
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damages  are  fully  paid :  and  during  the  time  he  so  holds  them,  he  is  calletl 
tenant  by  elegit.  It  is  easy  to  observe,  that  this  is  also  a  mere  conditional  estate, 
defv^asible  as  soon  as  the  debt  is  levied.  But  it  is  remarkable  that  the  feudal  re- 
straints of  alienating  lands,  and  charging  them  with  the  debts  of  the  owner, 
were  softened  much  earlier  and  much  more  efTectually  for  the  benefit  of  trade 
and  commerce,  than  for  any  other  consideration.  Before  the  statute  of  quia 
emptores,  (/)  it  is  generally  thought  that  the  proprietor  of  lands  was  enabled  to 
alienate  no  more  than  a  moiety  of  them :  the  statute  therefore  of  Westm.  2, 
permits  only  so  much  of  them  to  be  affected  by  the  process  of  law,  as  a  man  wa8 
capable  of  alienating  by  his»own  deed.  But  by  the  statute  de  7nercatoribus 
(passed  in  the  same  year)  (g)  the  whole  of  a  man's  lands  was  liable  to  be 
pledged  in  a  statute  merchant,  for  a  debt  contracted  in  trade;  though  only  half 
of  them  was  liable  to  be  taken  in  execution  for  any  other  debt  of  the  owner.  (19) 
I  shall  conclude  what  I  had  to  remark  of  these  estates,  by  statute  merchant, 
statute  staple,  and  el&jit,  with  the  observation  of  Sir  Edward  Coke.  (A)  "  These 
tenants  have  uncertain  interests  in  lands  and  tenements,  and  yet  thev  have  but 
chattels  and  no  freeholds ;"  (which  makes  them  an  exception  to  the  general 
rule)  ^^  because  though  they  may  hold  an  estate  of  inheritance,  or  for  life,  ui 
liberum  tenementumy  until  their  debt  be  paid ;  yet  it  shall  go  to  their  executors : 
for  ut  is  similitudinary ;  and  though  to  recover  their  estates,  they  shall  have  the 
same  remedy  (by  assize)  as  a  tenant  of  the  freehold  shall  have,  (t)  yet  it  is  but 
r  «..  g2 1  ^^^  ^similitude  of  a  freehold,  and  nullum  simile  est  idemJ'  This  indeed 
■-  -^   only  proves  them  to  be  chattel  interests,  because  they  go  to  the  execu* 

tors,  which  is  inconsistent  with  the  nature  of  a  freehold ;  but  it  does  not  assign 
the  reason  why  these  estates,  in  contradistinction  to  other  uncertain  interests, 
shall  vest  in  the  executors  of  the  tenant  and  not  the  heir ;  which  is  probably  owing 
to  this :  that,  being  a  security  and  remedy  provided  for  personal  debts  due  to 
the  deceased,  to  which  debts  the  executor  is  entitled,  the  law  has  therefore  thus 
directed  their  succession ;  as  judging  it  reasonable  from  a  principle  of  natural 
equity,  that  the  security  and  remedy  should  be  vested  in  those  to  whom  the 
debts  if  recovered  would  belong.  For  upon  the  same  principle,  if  lands  be  de- 
vised to  a  man's  executor,  until  out  of  their  profits  the  debts  due  from  the 
testator  be  discharged,  this  interest  in  the  lands  shall  be  a  chattel  interest,  and 
on  the  death  of  such  executor  shall  go  to  his  executors :  {k)  because  they,  being 
liable  to  ym  the  original  testator's  debts,  so  far  as  his  assets  will  extend,  are  in 
reason  entitled  to  possess  that  fund  out  of  which  he  has  directed  them  to  be  paid. 


CHAPTER  XL 

OF  ESTATES  IN  POSSESSION,  REMAINDER,  AND  REVERSION. 

Hitherto  we  have  considered  estates  solely  with  regard  to  their  duration,  or 
the  quantity  of  interest  which  the  owners  have  therein.  We  are  now  to  con- 
sider them  in  another  view ;  with  regard  to  the  tiine  of  their  enjoymenty  when 
the  actual  pernancy  of  the  profits  (that  is,  the  taking,  perception,  or  receipt, 
of  the  rents  and  other  advantages  arising  therefrom)  wgins.  Estates  therefore 
with  respect  to  this  consideration,  may  either  be  in  possession,  or  in  expectancy: 

(/)  18  Edw.  I.  (0)  IS  Edxr.  I  (h)  I  In^t.  42,  43. 

fi)  The  uroris  of  the  suuute  d0  wttrcaioritmM  are,  '*  jmicM  portw  WtfdB  navd/t  diuei$in$,  amxi  Hemm  dt 
firankttnewunit. 
(k)  Go.  UU.  43. 

(19)  The  remedy  by  elegit  has  been  greatly  enlarged  by  recent  statutes,  which  will  be  refer- 
red to  hereafter. 
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and  of  erpectancies  there  are  two  sorts ;  one  created  by  the  act  of  the  parties, 
called  a  remainder;  the  other  by  act  of  law,  and  called  a  reversion.  (1) 

I.  Of  estates  in  possession  (which  are  sometimes  called  estates  executed, 
whereby  a  present  interest  passes  to  and  resides  in  the  tenant,  not  depending  on 
any  subsequent  circumstance  or  contingency,  as  in  the  case  of  estates  executory), 
there  is  little  or  nothing  peculiar  to  be  observed.  All  the  estates  we  have  hith- 
erto spoken  of  are  of  this  kind;  foi,  in  laying  down  general  rules,  we  usually 
apply  them  to  such  estates  as  are  then  actually  in  the  tenant's  possession.  But 
the  doctrine  of  estates  in  expectancy  contains  some  of  the  nicest  and  most  ab- 
struse learning  in  the  English  law.  These  will  therefore  require  a  minute 
discussion,  and  demand  some  d'^^ree  of  attention. 

XL  An  estate  then  in  remainder,  may  be  defined  to  be  an  estate  limited  to 
take  effect  and  be  enjoyed  after  another  estate  is  detei'mined.(2)  *As  if  a  r  ^.qa  -i 
man  seised  in  fee-simple  granteth  lands  to  A  for  twenty  years,  and,  after   »■  -* 

the  determination  of  the  said  term,  then  to  B  and  his  heirs  forever :  here  A  is 
tenant  for  years,  remainder  to  B  in  fee.  In  the  first  place,  an  estate  for  years  is 
created  or  carved  out  of  the  fee,  and  ^ven  to  A ;  and  the  residue  or  remainder 
of  it  is  given  to  B.  But  both  these  interests  are  in  fact  only  one  estate ;  the 
present  term  of  years  and  the  remainder  afterwards,  when  added  together,  being 
equal  only  to  one  estate  in  fee.  (a)  They  are  indeed  different  parts,  but  they 
constitute  only  one  whole;  they  are  carved  out  of  one  and  the  same  inheritance; 
they  are  both  created,  and  may  both  subsist,  together ;  the  one  in  possession, 
the  other  in  expectancy.  So  if  land  be  granted  to  A  for  twenty  years,  and  after 
the  determination  of  the  said  term  to  B  for  life;  and  after  the  determination  of 
B's  estate  for  life,  it  be  limited  to  G  and  his  heirs  forever;  this  makes  A  tenant 
for  years,  with  remainder  to  B  for  life,  remainder  over  to  G  in  fee.  Now  here 
the  estate  of  inheritance  undergoes  a  division  into  three  portions ;  there  is  first 
A's  estate  for  years  carved  out  of  it ;  and  after  that  B's  estate  for  life ;  and  then 
the  whole  that  remains  is  limited  to  G  and  his  heirs.  And  here  also  the  first 
estate,  and  both  the  remainders,  for  life  and  in  fee,  are  one  estate  only ;  being 
nothing  but  parte  or  portions  of  one  entire  inheritance;  and  if  there  were  a 
hundred  remainders,  it  would  still  be  the  same  thing;  upon  a  principle  grounded 
in  mathematical  truth,  that  all  the  parts  are  equal,  and  no  more  than  eaual,  to 
the  whole.  And  hence  also  it  is  easy  to  collect,  that  no  remainder  can  be  limited 
after  the  grant  of  an  estate  in  fee-simple:  (b)  because  a  fee-simple  is*the  highest 
and  largest  estate  that  a  subject  is  capable  of  enjoying ;  and  he  that  is  tenant 
in  fee  hath  in  him  the  whole  of  the  estate;  a  remainder  therefore,  which  is  only 
a  portion,  or  residuary  joar/,  of  the  estate,  cannot  be  reserved  after  the  whole  is 
disposed  of.  A  particular  estate,  with  all  *the  remainders  expectant  r  *i  gK  i 
thereon,  is  only  one  fee-simple :   as  40^.  is  part  of  100^.  and  60Z.  is  the   ^  J 

remainder  of  it ;  wherefore,  after  a  fee-simple  once  vested,  there  can  no  more 
be  a  remainder  limited  thereon,  than,  after  the  whole  1002.  is  appropriated,  there 
can  be  any  residue  subsisting. 

(aj  Co.  litt.  14a.  C^J  Plowd.  29.    Vangh.  969. 

(1)  An  estate  in  possession  exists  where  the  owner  is  entitled  to  immediate  possession ;  an 
estate  in  expectancy  is  where  the  right  to  pc>88ession  is  postponed  to  a  future  period. 

A  remainder  is  a  future  estate,  to  take  effect  in  possession  on  tJie  determination  of  a  precedent 
estate  which  is  created  by  the  same  instrument.  It  is  a  vested  remainder  when  there  is  a  pei-sun 
in  being  who  would  have  on  immediate  right  to  possession  upon  the  ceasing  of  the  precedent 
estate.  It  is  a  contingent  remainder  if  the  person  to  whom,  or  the  event  upon  which  it  is  lim- 
ited, is  uncertain. 

A  reversion  is  the  residue  of  an  estate  left  in  the  ffrantor,  or  in  the  heirs  of  a  testator,  and  to 
which  he  or  they  will  succeed  in  possession  on  the  determination  of  a  particular  estate  granted 
or  devised  by  him. 

(2)  The  law  re^^arding  remainders  has  been  much  changed  by  statutes  in  some  of  the  Ameri- 
can states,  and  without  attempting  to  point  out  the  changes  specifically,  the  reader  is  referred  to 
the  57th  Lecture  of  Chancellor  Kent,  and  to  2  Washb.  on  Real  Property,  264.  The  author  last 
named  gives  references  to  the  statutes  of  the  several  states. 
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Thus  much  being  premised,  we  shall  be  the  better  enabled  to  comprehend  the 
rules  that  are  laid  down  by  law  to  be  observed  in  the  creation  of  remainders, 
and  the  reasons  upon  which  those  rules  are  founded, 

1.  And,  first,  there  must  necessarily  be  some  particular  estate  precedent  to 
the  estate  in  remainder,  (c)  As,  an  estate  for  years  to  A,  remainder  to  B  for 
life;  or,  an  estate  for  life  to  A,  remainder  to  B  in  tail.  This  precedent  estate  is 
called  thb  particular  estate,  as  being  only  a  small  part,  or  particular  of  the  in- 
heritance ;  the  residue  or  remainder  of  which  is  granted  over  to  another.  The 
necessity  of  creating  this  preceding  particular  estate,  in  order  to  make  a  good 
remainder,  arises  from  this  plain  reason :  that  remainder  is  a  relative  expression, 
and  implies  that  some  part  of  the  thing  is  previously  disposed  of;  for  where  the 
whole  18  conveyed  at  once,  there  cannot  possibly  exist  a  remainder;  but  the 
interest  granted,  whatever  it  be,  will  be  an  estate  in  possession. 

An  estate  created  to  commence  at  a  distant  period  of  time,  without  any  inter- 
vening estate,  is  therefore  properly  no  remainder ;  it  is  the  whole  of  tne  gift, 
and.  not  a  residuary  part  And  such  future  estates  can  only  be  made  of  chat- 
tel interests,  which  were  considered  in  the  light  of  mere  contracts  by  the  ancient 
law,  {d)  to  be  executed  either  now  or  hereafter,  as  the  contracting  parties  should 
agree;  but  an  estate  of  freehold  must  be  created  to  commence  immediately. 
For  it  is  an  ancient  rule  of  the  common  law,  that  an  estate  of  freehold  cannot 
be  created  to  commence  in  fnturo  ;  but  it  ought  to  take  effect  presently  either 
r  *166 1  ^^  possession  or  remainder ;  {e)  because  at  *common  law  no  freehold  in 
I-  -*    lands  could  pass  without  livery  of  seisin ;  which   must  operate  either 

immediately,  or  not  at  all. .  It  would  therefore  be  contradictory,  if  an  estate, 
which  is  not  to  commence  till  hereafter,  could  be  granted  by  a  conveyance  which 
imports  an  immediate  possession.  Therefore,  though  a  lease  to  A  for  seven 
years,  to  commence  from  next  Michaelmas,  is  good ;  yet  a  conveyance  to  B  of 
lands,  to  hold  to  him  and  his  heirs  forever  from  the  end  of  three  years  next 
ensuing,  is  void.(3)  So  that  when  it  is  intended  to  grant  an  estate  of  freehold, 
whereof  the  enjoyment  shall  be  defeiTed  till  a  future  time,  it  is  necessary  to 
create  a  previous  particular  estate,  which  may  subsist  till  that  period  of  time  is 
completed ;  and  for  the  grantor  to  deliver  immediate  possession  of  the  land  to 
the  tenant  of  this  particular  estate,  which  is  construed  to  be  giving  possession 
to  him  in  remainder,  since  his  estate  and  that  of  the  particular  tenant  are  one 
and  the  same  estate  in  law.  As,  where  one  leases  to  A  for  three  years,  with 
remainder  Uy  B  in  fee,  and  makes  livery  of  seisin  to  A ;  hereby  the  livery  of  the 
freehold  is  immediately  created,  and  vested  in  B,  during  the  continuance  of  A's 
term  of  years.  The  whole  estiite  passes  at  once  from  the  grantor  to  the  grantees, 
and  the  remainder-man  is  seised  of  his  remainder  at  the  same  time  that  the 
termor  is  possessed  of  his  term.  The  enjoyment  of  it  must  indeed  be  deferred 
till  hereufter;  but  it  is  to  all  intents  and  purposes  an  estate  commencing  in 
prcBsentiy  though  to  be  occupied  and  enjoyed  i7i  futuro. 

As  no  remainder  can  be  created  without  such  a  precedent  particular  estate, 
therefore  the  particular  estate  is  said  to  support  the  remainder.  But  a  lease  at 
will  is  not  held  to  be  such  a  particular  estate  as  will  support  a  remainder  over.  (/) 
For  an  estate  at  will  is  of  a  nature  so  slender  and  precarious  that  it  is  not 
looked  upon  as  a  portion  of  the  inheritance ;  and  a  portion  must  first  be  taken 
out  of  it,  in  order  to  constitute  a  remainder.  Besides,  if  it  be  a  freehold 
remainder,  livery  of  seisin  must  be  given  at  the  time  of  its  creation ;  and  the 
r  *167 1  ®^^^y  ^^  ^^®  grantor  to  do  this  determines  the  estate  at  will  *in  the  very 
I-  J   instant  in  which  it  is  made :  (g)  or  if  the  remainder  be  a  chattel  interest, 

fo)  (Jo.  Lltt.  49.    Plo^^d.  25  (dj  Baym.  161.  (ej  6  Rep.  94,  C/J  8  Rep.  75.        (gj  Dyer,  18. 

(3)  This  doctrine,  however,  does  not  apply  to  conveyances  having  operation  under  the  statute 
of  uses ;  such  as  bargain  and  sale,  c-ovenaut  to  stand  seized,  <{;c.,  undor  which  the  uso.  uutil  the 
time  limited,  will  result  to  the  bargainor  and  his  heirs.  And  by  statute  in  many  of  the  Amer- 
ican states  the  rule  as  stated  in  the  text  U  abolished  or  essentially  modified.  See  2  Washb.  Real 
Prop.  264. 
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though  perhaps  the  deed  of  creation  might  operate  as  a  future  eontrctct,  if  the 
tenant  for  years  be  a  party  to  it,  yet  it  is  void  by  way  of  remaiiider :  for  it  is  a 
separate,  independent  contract,  distinct  from  the  precedent  estate  at  will ;  and 
every  remainder  must  be  part  of  on^  and  the  same  estate,  out  of  which  the  pre- 
ceding particular  estat-e  is  taken,  (h)  And  hence  it  is  generally  true,  that  if  the 
particular  estate  is  void  in  its  creation,  or  bv  any  means  is  defeated  afterwards, 
the  renaainder  supported  thereby  shall  be  defeated  also :  (i)  (4)  as  where  the  par- 
ticular estate  is  an  estate  for  the  life  of  a  person  not  in  esse;  (k)  or  an  estate  for 
life  upon  condition,  on  breach  of  which  condition  the  grantor  enters  and  avoids 
the  estate ;  (1)  in  either  of  these  cases  the  remainder  over  is  void. 

2.  A  second  rule  to  be  observed  is  this ;  that  the  remainder  must  commence 
or  pass  out  of  the  grantor  at  the  time  of  the  creation  of  the  particular  estate,  {in) 
As,  where  there  is  an  estate  to  A  for  life,  with  remainder  to  B  in  fee :  here  B's 
remainder  in  fee  passes  from  the  grantor  at  the  same  time  that  seisin  is  delivered 
to  A  of  his  life  estate  in  possession.  And  it  is  this  which  induces  the  necessity 
at  common  law  of  livery  of  seisin  being  made  on  the  particular  estate,  whenever 
a  freelwld  remainder  is  created.  For,  if  it  be  even  limited  on  an  estate  for  years, 
it  is  necessary  that  the  lessee  for  years  should  have  livery  of  seisin,  in  order  to 
convey  the  freehold  from  and  out  of  the  grantor,  otherwise  the  remainder  is 
void,  (n)  Not  that  the  livery  is  necessary  to  strengthen  the  estate  for  years ; 
but,  as  livery  of  the  land  is  requisite  to  convey  the  freehold,  and  yet  cannot  be 
given  to  him  in  remainder  without  infringing  the  possession  of  the  lessee  for 
years,  therefore  the  law  allows  such  livery,  made  to  the  tenant  of  the  particular 
estate,  to  relate  and  inure  to  him  in  remainder,  as  both  are  but  one  estate  in 
law.  (o) 

*3.  A  third  rule  respecting  remainders  is  this:  that  the  remainder  r*igQi 
must  vest  in  the  grantee  during  the  continuance  of  the  particular  estate,   ^  ■* 

or  eo  instanti  that  it  determines,  {p)  (6)  As,  if  A  be  tenant  for  life,  remainder  to 
B  in  tail :  here  B's  remainder  is  vested  in  him,  at  the  creation  of  the  particular 
estate  to  A  for  life:  or  if  A  and  B  be  tenants  for  their  joint  lives,  remainder  to 
the  survivor  in  fee;  here,  though  during  their  joint  lives,  the  remainder  is 
vested  in  neither,  yet  on  the  death  of  either  of  them,  the  remainder  vests 
instantly  in  the  survivor :  wherefore  both  these  are  good  remainders.  But,  if 
an  estate  be  limited  to  A  for  life,  remainder  to  the  eldest  son  of  B  in  tail,  and 
A  dies  before  B  hath  any  son  ;  here  the  remainder  will  be  void,  for  it  did  not 
vest  in  any  one  during  the  continuance,  nor  at  the  determination,  of  the  par- 
ticular estate :  and  even  supposing  that  B  should  afterwards  have  a  son,  he  shall 
not  take  by  this  remainder ;  for  as  it  did  not  vest  at  or  before  the  end  of  the 
particular  estate,  it  never  can  vest  at  all,  but  is  gone  forever,  {q)  And  this  depends 
upon  the  principle  before  laid  down,  that  the  precedent  particular  estate,  and 
the  remainder,  are  one  estate  in  law ;  they  must  therefore  subsist  and  be  in 
esse  at  one  and  the  same  instant  of  time,  either  during  the  continuance  of  the 
first  estate,  or  at  the  very  instant  when  that  determines,  so  that  no  other  estate 
can  possibly  come  between  them.  For  there  can  be  no  intervening  estate  between 
the  particular  estate  and  the  remainder  supported  thereby  :(r)  the  thing  supported 
must  fall  to  the  ground,  if  once  its  support  be  severed  from  it.  (6) 

(A)  Rayra.  151.  «)  Co.  Litt  298.  [k)  S  Roll.  Abr.  415. 

{I)  1  Jon.  58.  (m,  Litt.  *  S71.    Plowd.  25.  (n)  Litt.  S  60.  (o)  Co.  Litt  49.. 

{p)  Plowd.  26.    1  Rep.  2(5.  (q)  1  Rep.  138.  (rj  3  Rep.  21. 

(4)  It  is  provided  otherwise  by  statute  in  several  of  the  United  States.  2  Washb.  Real 
Pr<»p.  266. 

(5)  This  rale  is  also  changed  by  statute  in  some  of  the  states.    See  4  Kent,  246. 

(6)  [By  the  feudal  law,  Sie  freehold  could  not  be  vacant,  or,  as  it  was  termed,  in  abeyance. 
There  must  have  been  a  tenant  to  ful£U  the  feudal  duties  or  returns,  and  against  whom  the 
rights  of  others  might  be  maintained.  If  the  tenancy  'once  became  vacant,  though  but  for 
one  instant,  the  lord  was  warranted  in  entering  on  the  lands ;  and  the  moment  the  particular 
estate  ended,  by  the  cession  of  the  tenancv,  all  limitations  of  that  estate  were  also  at  an  end. 
From  these  principles  are  deduced  the  rules,  that  no  freehold  remainder  can  bo  well  created, 
unle^b  it  is  supported  by  an  immediate  estate  of  freehold,  vested  in  some  person  actually  in 
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It  is  upon  these  rules,  bat  principally  the  last,  that  the  doctrine  of  contingent 
remainders  depends.  For  remainders  are  either  vested  or  contingent.  Vested 
remainders  (or  remainders  executedy  whereby  a  present  interest  passes  to  the 
party,  though  to  be  enjoyed  in  future)  are  where  the  estate  is  invariably  fixed, 
r  *^  go  1  ^  remain  to  a  determniate  person,  after  the  *particular  estate  is  spent. 
*■  J  As  if  A  be  tenant  for  twenty  years,  remainder  to  B  in  fee ;  here  B's  is  a 
vested  remainder,  which  nothing  can  defeat  or  set  aside. 

Contingent  or  executory  remainders  (whereby  no  present  interest  passes)  are 
where  the  estate  in  remainder  is  limited  to  take  effect,  either  to  a  dubious  and 
uncertain  person^  or  upon  a  dubious  and  uncertain  event;  so  that  the  particular 
estate  may  chance  to  be  determined,  and  the  remainder  never  t^ike  effect  («)  (7) 

First,  they  may  be  limited  to  a  dubious  and  uncertain  person.  As  if  A  be 
tenant  for  life,  with  remainder  to  B's  eldest  son  (then  unborn)  in  tail;  this  is  a 
contingent  remainder,  for  it  is  uncertain  whether  B  will  have  a  son  or  no :  but 
the  instant  that  a  son  is  bom,  the  remainder  is  no  longer  contingent,  but 
vested.  Though,  if  A  had  died  before  the  contingency  happened,  that  is,  before 
B's  son  was  born,  the  remainder  would  have  been  absolutely  gone;  for  the  par- 
ticular estate  was  determined  before  the  remainder  could  vest.  Nay,  by  the 
strict  rule  of  law,  if  A  were  tenant  for  life,  remainder  to  his  own  eldest  son  in  tail, 
and  A  died  without  issue  born,  but  leaving  his  wile  enseint,  or  big  with  child, 
and  after  his  death  a  posthumous  son  was  bom,  this  son  could  not  take  the  land 
by  virtue  of  this  remainder;  for  the  particular  estate  determined  before  there 
was  any  person  in  esse,  in  whom  the  remainder  could  vest,  {t)  But,  to  remedy 
this  hardship,  it  is  enacted  by  statute  10  and  11  Wm.  Ill,  c.  16,  that  posthumous 
children  shall  be  capable  of  taking  in  remainder,  in  the  same  manner  as  if  they 
had  been  born  in  their  father's  lifetime:  that  is,  the  remainder  is  allowed  to  vest 
in  them,  while  yet  in  their  mother's  womb,  {u)  (8) 

(«)  /Mr/.  20.  (<)  Salk.  228.    4  Mod.  2d2.  («)  See  Book  I.  p.  190. 

existence,  who  may  answer  the  prcBcipe  of  strancers ;  and  also,  that  it  is  necesRarj  the  remain 
der  should  take  effect  during  the  existence  of  such  particular  estate,  or  eo  instanti  that  it 
determines.  Watk.  on  Conv.  94.  But,  as  to  a  contingent  remainder  for  years,  there  does  not 
appear  to  be  any  necessity  for  a  preceding  freehold  t«  support  it.  For,  the  remainder  not 
bemg  freehold,  no  such  estate  appears  requisite  to  pass  out  of  the  grantor,  in  order  to  give 
effect  to  a  remainder  of  that  sort.  And  although  every  contingent  fieehold  remainder  must 
be  supported  by  a  preceding  freehold,  yet  it  is  not  necessary  that  such  preceding  estate  con- 
tmne  in  the  actual  seiein  of  its  rightful  tenant;  it  is  suiiicient  if  there  subsists  a  right  to  such 
preceding  estate,  at  the  time  the  remainder  should  vest ;  provided  such  right  shall  be  a  present 
right  of  entry t  and  not  a  right  of  action  only.  A  right  of  entry  implies  the  undoubted  sub- 
sistence of  the  estate ;  but  when  a  right  of  action  only  remains,  it  then  becomes  a  question 
of  law  whether  the  same  estate  continues  or  not :  till  that  question  be  determined,  upon  the 
action  brought,  another  estate  is  acknowledged  and  protected  bjr  the  law.  See  Feame,  ch.  3. 
Where  the  legal  estate  is  vested  iu  trustees,  that  will  bo  sufficient  to  support  the  limitations 
of  contingent  remainders :  see  postj  pp.  171,  172 ;  and  there  will  be  no  necessity  for  any 
other  particular  estate  of  freehold ;  nor  need  the  remainders  vest  at  the  time  when  the  pre- 
ceding trust  limitations  expire.  Habergham  v,  Vincent,  2  Yes.  Jun.  233 ;  Gale  v.  Gale,  2  Cox, 
153;  Hopkins  v,  Hopkins,  Ca.  Temp.Talb.  151.] 

(7)  [See  in  general  the  celebrated  work  of  Feame  on  Contingent  Bemainders  and  Execntoiy 
Devises,  edited  by  Butler ;  2  Cruise  Dig.  270. 

A  contingent  remainder  is  a  remainder  limited  so  as  to  depend  on  an  event  or  eonditioii 
which  may  never  happen  or  be  pcribmied,  or  which  may  not  happen  or  be  performed  till 
alter  the  determination  of  the  preceding  estate ;  for  if  the  preceding  estate  (unless  it  be  a  term) 
determine  before  such  event  or  condition  happens,  the  remainder  will  never  take  effect. 
Feame  Gout  Ilem.  3;  Bridgm.  index,  title  Remainder.] 

It  is  not  the  uncertainty  of  enjoyment  in  future,  but  the  uncertainty  of  the  right  to  that 
eigoyment  which  marks  the  difference  between  a  vested  and  contingent  interest.  4  Kent,  206 ; 
2  Washb.  Real  Pr(»p.  242. 

(H)  [The  c&se  of  Reeve  v.  Long,  1  Salk.  227,  which  gives  occasion  to  the  statute  mentioned 
in  the  text,  was  to  the  following  ])urport ; 

John  Long  devised  lands  to  his  i^phew,  Henry,  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  his  nephew,  Richard,  for  life,  <fcc.  Henry  died  without  issue  bom, 
but  leaving  hia  wife  pregnant.  Richard  entered  as  in  his  remainder,  and  afterwards  a 
posthumous  son  of  Henry  was  bom.  The  guanlian  of  the  infant  entered  uijou  Richard :  and 
it  was  held  by  the  courts  of  coinni<m  plc*as  and  of  king'H  bench,  that  nothing  vested  in  the 
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This  species  of  condngent  remainders  to  a  person  not  in  being,  mnst  however 
be  limited  to  some  one,  that  may  by  common  possibility,  or  potefitia  propinquay 
be  in  esse  at  or  before  the  particular  estate  determines,  (w)  As  if  an  estate  be 
♦made  to  A  for  life,  remainder  to  the  heirs  of  B ;  now,  ir  A  dies  before  r  *i  70  1 
B,  the  remainder  is  at  end ;  for  during  B's  life  he  has  no  heir,  nstno  est  ^  ^ 
hares  viventis :  hnt  if  B  dies  first,  the  remainder  then  immediately  vests  in  his 
heir,  who  will  be  entitled  to  the  land  on  the  death  of  A.  This  is  a  good  contin- 
gent remainder,  for  the  possibility  of  B's  dying  before  A  iapotentia  propinqua, 
and  therefore  allowed  in  law.  (x)  But  a  remainder  to  the  right  heirs  of  B  (if 
there  be  no  such  person  as  B  in  esse)y  is  void,  (y)  For  here  there  must  two 
contingencies  happen;  first,  that  such  a  person  as  B  shall  be  born;  and, 
secondly,  that  he  shall  also  die  during  the  continuance  of  the  particular  estate ; 
which  makes  it  potentia  remotissiinay  a  most  improbable  possibility.  (9)  A 
remainder  to  a  man's  eldest  son,  who  hath  none  (we  have  seen)  is  good,  for  by 
common  possibility  he  may  have  one ;  but  if  it  be  limited  in  particular  to  his 
son  John,  or  Richard,  it  is  bad,  if  he  have  no  son  of  that  name;  for  it  is  too 
remote  a  possibility  that  he  should  not  only  have  a  son,  but  a  son  of  a  particular 
nam&(ir)  A  limitation  of  a  remainder  to  a  bastard  before  it  is  born,  is  not 
good:  {a)  (10)  for  though  the  law  allows  the  possibility  of  having  bastards,  it 
presumes  it  to  be  a  very  remote  and  improbable  contingency.  Thus  may  a 
remainder  be  contingent,  on  account  of  the  uncertainty  of  ihQ  person  who  is  to 
take  it. 

A  remainder  may  also  be  contingent,  where  the  person  to  whom  it  is  limited 
is  fixed  and  certain,  but  the  event  upon  which  it  is  to  take  effect  is  vague  and 
uncei'tain.  As,  where  land  is  given  to  A  for  life,  and  in  case  B  survives  him, 
then  with  the  remainder  to  B  in  fee ;  here  B  is  a  certain  person,  bat  the  remainder 
to  him  is  a  contingent  remainder,  depending  upon  a  dubious  event,  the  uncer- 
tainty of  his  surviving  A.  During  the  joint  lives  of  A  and  B  it  is  contingent; 
and  if  B  dies  first,  it  never  can  vest  in  his  heirs,  but  is  forever  gone;  but  if  A 
dies  first,  the  remainder  to  B  becomes  vested. 

(w)  2  Rep.  61.  (X)  Co.  Litt  378.  (y)  Hob.  83.  (»)  5  Rep.  51.  (a)  Cro.  Ellz.  609. 

posthnmoQS  son,  because  a  contingent  remainder  must  vest  daring  thepartioular  estate,  or  at  the 
moment  of  its  determination. 

On  an  appeal  to  the  house  of  lordi^,  this  judgment  was  reversed,  against  the  opinion  of  all 
the  judgen,  who  were  much  dissatiniied.  3  Lev.  408.  To  set  the  question  at  re^t,  the  statute 
was  passed.  Mr.  Cruise,  2  Di^.  330,  however  remarks,  it  is  somewhat  singular  that  this  statute 
does  not  mention  limitations  or  devises  by  will.  But,  he  says,  there  is  a  tradition,  that  as  tiie 
case  of  Rocve  v.  Long,  aro.se  upon  a  will,  the  lords  considered  the  law  to  have  been  settled  bv 
their  determination  in  that  ca^e,  and  were  therefore  unwilling  to  make  any  express  mention  of 
limitations  made  in  wills,  lost  it  should  appear  to  call  in  (Uiestion  the  authority  or  propriety  of 
lieir  determination.  "  Besides  "  he  adds,  '•'  the  words  of  the  act  mav  be  construed,  without 
much  violence,  to  comprise  .settlements  of  estates  made  by  wills,  as  well  as  by  deeds." 

A  posthumous  child,  claiming  under  a  remainder  in  a  settlement,  is  entitled  to  the  inter- 
mediate profits  from  the  death  of  the  father,  as  well  as  to  the  estate  itself  Basset  v.  Basset,  3 
Atk.  203 ;  Telluson  v.  Woodford,  11  7es.  139.  But  a  oosthumous  son,  who  succeeds  by  descent, 
can  claim  the  rents  and  profits  only  from  the  time  of  his  birth.  Goodtitle  v.  Newman,  3  Wila. 
526;  Co.  Litt.  11,  b,note  4.] 

(9)  [It  is  not  merely  there  being  two  contingencies  to  happen,  or  what  Lord  Coke  calls  a 
possibuity  on  a  possibility,  in  order  to  the  vesting  of  the  estate,  which  will  make  the  possi- 
bility too  remote,  but  there  must  be  some  legal  improbability  in  the  contingencies.  Mr.  But- 
ler mentions  a  case,  Routledge  v,  Dorril,  2  ves.  Jun.  357,  where  limitations  of  a  money  fund 
were  held  valid,  and  yet  to  entitle  one  of  the  objects  to  take  under  it.  1st.  The  husband  and 
wife  must  have  had  a  child;  2d.  That  child  must  have  had  a  child;  3d.  The  l&st- mentioned 
child  must  have  been  alive  at  the  decease  of  the  survivor  of  his  grandfather  and  grandmother ; 
4th.  If  a  boy  he  must  have  attained  twenty-one,  if  a  girl,  that  age  or  married.  Feame  Con. 
Rem.  251,  n.  c.  7th  ed.] 

(10)  [This  rule  with  respect  to  iUeptimate  children  is  not  founded  on  any  notion  of  the 
improbability  of  the  event  of  such  children  bein^  bom,  but  rather  on  the  policy  of  the  law, 
and  the  maxim  that  a  bastard  cannot  with  certainty  be  ascertained  to  be  the  issue  of  a  par- 
ticular man,  and  can  only  take,  as  such,  under  a  gift  made  after  he  has  become  known  by  reputa- 
tion as  the  child  of  that  man.  17  Yes.  531;  1  Meriv.  153;  1  Sim.  and  Sta.  81;  1  Yes.  ani 
B.  446. 
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r  *171 1  *Contingent  remainderb  of  either  kind,  if  they  amonnt  to  a  freehold. 
■-  J   cannot  be  limited  on  an  estate  for  years,  or  any  other  particular  estate, 

less  than  a  freehold.  Thus  if  land  be  granted  to  A  for  ten  years,  with  remainder 
in  fee  to  the  right  heirs  of  B,  this  remainder  is  void ;  {h)  but  if  gi'anted  to  A 
for  lifey  with  like  remainder,  it  is  good.  For,  unless  the  freehold  passes  out  of 
the  grantor  at  the  time  when  the  remainder  is  created,  such  freehold  remainder 
is  void :  it  cannot  pass  out  of  him,  without  vesting  somewhere;  and  in  the  case 
of  a  contingent  remainder  it  must  vest  in  the  particular  tenant,  else  it  can  vest 
nowhere ;  unless,  therefore,  the  estate  of  such  particular  tenant  be  of  a  freehold 
nature,  the  freehold  cannot  vest  in  him,  and  consequently  the  remainder  is 
void. 

Contingent  remainders  may  be  defeated  by  destroying  or  determining  the  par- 
ticular estate  upon  which  they  depend,  before  the  contingency  happens  whereby  - 
they  become  vested,  (c)  Therefore  when  there  is  tenant  fer  life,  with  divers 
remainders  in  contingency,  he  may,  not  only  by  his  death,  but  by  alienation, 
surrender,  or  other  methods,  destroy  and  determine  his  own  life-estate  before 
any  of  those  remainders  vest;  the  consequence  of  which  is,  that  he  utterly 
defeats  them  all.  (11)  As,  if  there  be  tenant  for  life,  with  remainder  to  his 
eldest  son  unborn  in  tail,  and  the  tenant  for  life,  before  any  son  is  bom,  sur- 
renders his  life  estate,  he  by  that  means  defeats  the  remainder  in  tail  to  his  son  : 
for  his  son  not  being  in  esse,  when  the  particular  estate  determined,  the 
remainder  could  not  then  vest :  and,  as  it  could  not  vest  then,  by  the  rules 
before  laid  down,  it  never  can  vest  at  all.  In  these  cases,  therefore,  it  is  neces- 
sary to  have  trustees  appointed  to  preserve  the  contingent  remainders ;  in  whom 
there  is  vested  an  estate  in  remainder  for  the  life  of  the  tenant  for  life,  to  com- 
mence when  his  estate  determines.  (12)  If  therefore  his  estate  for  life  determ- 
ines otherwise  than  by  his  death,  the  estate  of  the  trustees,  for  the  residue  of  his 
r  *172 1  ^*^^^^^  ^^^^y  ^^^  ^^n  take  effect,  and  become  a  *particular  estate  in 
•■  ■*   possession,  sufficient  to  support  the  remainders  depending  in  contin- 

gency. This  method  is  said  to  have  been  invented  by  Sir  Orlando  Bridgman, 
Sir  Geoffrey  Palmer,  and  other  eminent  council,  who  betook  themselves  to  con- 
veyancing during  the  time  of  the  civil  wars ;  in  order  thereby  to  secure  in  family 
settlements  a  provision  for  the  future  children  of  an  intended  marriage,  who 
before  were  usually  left  at  the  mercy  of  the  particular  tenant  for  life :  (a)  and 
when  after  the  restoration,  these  gentlemen  came  to  fill  the  first  offices  of  the 
law,  they  supported  this  invention  within  reasonable  and  proper  bounds^  and 
introduced  it  into  general  use. 

Thus  the  student  will  observe  how  much  nicety  is  required  in  creating  and 
securing  a  remainder ;  and  I  trust  he  will  in  some  measure  see  the  general  rea- 
sons upon  which  this  nicety  is  founded.  It  we*^  endless  to  attempt  to  enter 
upon  the  particular  subtleties  and  refinements,  into  which  this  doctrine,  by  the 
variety  of  cases  which  have  occurred  in  the  course  of  many  centuries,  has  been 
spun  out  and  subdivided:  neither  are  they  consonant  to  the  design  of  these 

(6)  1  Rep.  lao.  (c)  Ibid.  66,  135. 

(d)  See  Moor.  iSG.    2  Roll.  Ahr.  797,  pi.  18.    2  Sid.  159.    2  Chan.  Rep.  170. 

(11)  [Bat  a  conveyance  of  a  greater  estate  than  he  has  by  bargain  and  sale  or  by  lease 
and  release,  is  no  forfeiture,  and  will  nut  defeat  a  contingent  remainder.  3  Leon.  60:  3 
Mod.  151. 

But  the  tenant  for  life  may  bar  the  contingent  remainder^  by  a  feoffment,  a  fine  or  a  reooverv. 
1  Co.  66;  Cro  Eliz.  630;  1  Salk.S«4. 

Where  therein  a  tenant  for  life,  with  all  the  subsequent  remainders  contin^^enty  and  he  suffers 
a  recovery  to  the  use  of  himnelf  in  fee,  he  has  a  right  to  this  tortious  fee  agamst  all  persons  but 
the  heirs  of  the  grantor  or  devisor.     1  Salk.  224.] 

This  rule  is  abolished  by  statute  in  some  of  the  United  States.  See  4  Kent,  246.  And  in 
England,  also,  as  to  any  contingent  remainder  vesting  after  Deo.  31;  1844,  or  created  after  the 
taking  effect  of  statutes  7  and  8  Vie.  o.  106.  See  Festingv.  Allen,  12  M.  and  W.  279:  S.  0.. 
6  Hare,  573. 

(12)  [Trustees  to  support  contingent  remainders  are  not  essential  in  copyhold,  the  lord's  estate 
sufficing.    10  Yes.  282;  16  East*,  403.] 
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elementary  disquisitions.  I  must  not  however,  omit,  that  in  devises  by  last  will 
and  testament  (which  being  often  drawn  up  when  the  party  is  inops  consilii,  are 
always  more  favoured  in  construction  than  formal  deeds,  which  are  presumed  to 
be  made  with  great  caution,  forethought,  and  advice),  in  these  devises,  I  say, 
remainders  may  be  created  in  some  iheasure  contrary  to  the  rules  before  laid 
down:  though  our  lawyers  will  not  allow  such  dispositions  to  be  strictly 
remainders ;  but  call  them  by  another  name,  that  of  execfitory  devisesy  or  devises 
hereafter  to  be  executed. 

An  executory  devise  of  lands  is  such  a  disposition  of  them  by  will,  that  thereby 
no  estate  vests  at  the  death  of  the  devisor,  but  only  on  some  future  contin- 
'  -^^     -    --       -  ^    That 


by  this  Qieans  a  remainder  may  be  limited  of  a  chattel  interest,  after  a  particu- 
lar estate  for  life  created  in  the  same. 

1.  The  first  case  happens  when  a  man  devises  a  future  estate  to  arise  upon  a 
contingency ;  and,  till  that  contingency  happens,  does  not  dispose  of  the  fee- 
simple,  but  leaves  it  to  descend  to  his  heirs  at  law.'  As  if  one  devises  land  to  a 
feme-sole  and  her  heirs,  upon  her  day  of  marriage :  here  is  in  effect  a  contingent 
remainder,  without  any  particular  estate  to  support  it ;  a  freehold  commencing 
infuturo.  This  limitation,  though  it  would  be  void  in  a  deed,  yet  is  good  in  a 
will,  by  way  of  executory  devise,  (e)  For,  since  by  a  devise  a  freehold  may  pass 
without  corporal  tradition  or  livery  of  seisin  (as  it  must  do,  if  it  passes  at  all), 
therefore  it  may  commence  infuturo;  because  the  principal  reason  why  it  can- 
not commence  infuturo  in  other  cases,  is  the  necessity  of  actual  seisin,  which 
always  operates  in  prcesenti.  And,  since  it  may  thus  commence  infuturo,  there 
is  no  need  of  a  particular  estate  to  support  it ;  the  only  use  of  which  is  to  make 
the  remainder,  by  its  unity  with  the  particular  estate,  a  present  interest.  And 
hence  also  it  follows,  that  such  an  executory  devise,  not  being  a  present  interest, 
cannot  be  barred  by  a  recovery,  suffered  before  it  commences,  (f) 

2.  By  executory  devise,  a  fee,  or  other  less  estate,  may  be  limited  after  a  fee. 
And  this  happens  where  a  devisor  devises  his  whole  estate  in  fee,  but  limits  a 
remainder  thereon  to  commence  on  a  future  contingencv.  As  if  a  man  devises 
land  to  A  and  his  heirs ;  but  if  he  dies  before  the  age  of  twenty-one,  then  to  B 
and  his  heirs;  this  remainder,  though  void  in  deed,  is  good  by  way  of  executory 
devise,  {y)  But,  in  both  these  species  of  executory  devises,  the  contingencies 
ought  to  be  such  as  may  happen  within  a  reasonable  time;  as  within  one  or 
more  life  or  lives  in  being,  or  within  a  *moderate  term  of  years,  for  r  ^^^ .  n 
courts  of  justice  will  not  indulge  even  wills,  so  as  as  to  create  a  pei-petuity,  •■  ■* 
which  the  law  abhors:  {h)  because  by  perpetuities  (or  the  settlement  of  an 
interest,  which  shall  go  in  the  succession  •prescribed,  without  any  power  of 
alienation),  (*)  estates  are  made  incapable  of  answering  those  ends  of  social 
commerce,  and  providing  for  the  sudden  contingencies  of  private  life,  for  which 
property  was  at  first  established.    The  utmost  length  that  has  been  hitherto 

(«)  1  Sid.  163.  (/)  Cro.  Jao.  593.  {g)  8  Mod.  289. 

(A)  12  Mod.  %j7.    1  Vera.  164.  «)  Salk.  2^. 

(13)  [Th6  student  will  now  be  prepared  to  understand  the  celebrated  rule  of  law  com- 
monly ciedled  The  Rule  in  Shelhfs  Case,  on  account  of  the  following  distinct  announcement  of 
It  which  occurred  in  that  case.  1  Rep.  104,  a.  "  It  is  a  rule  of  lawwhen  the  ancestor  by  any 
gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance  an  estate 
IS  limited  mediately  or  immediately  to  his  heirs  in  fee  or  in  tail,  that  always  in  such  case  '  the 
heirs '  are  words  <»f  limitatitm  of  the  estate,  and  not  words  of  jiurchase."  And  this  is  a 
strict  rule  of  law  which  camiot  be  prevented  by  any  expression  of  intenticm  to  the  contrarj^. 
Thus,  if  a  limitation  is  made  to  Jane  Wood  for  life,  remainder  to  Bfor  life,  remainder  to  C  m 
tail,  remainder  to  the  heirs  of  Jane  Wood ;  she  talces  an  estate  for  life  with  the  ultimate  remainder 
to  herself  in  fee ;  and  such  remainder  descending  to  her  heir,  would  be  descendible  from  him  to  the 
heirs  ex  parte  matema.  ] 

Upon  this  rule,  see  Feame,  Con.  Rem.  76 ;  1  Prest  Estates,  263 ;  2  Kent,  214.  In  some  of 
the  United  States  the  rule  is  abolished  by  statute. 
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allowed  for  the  contingency  of  an  executory  devise  of  either  kind  to  happen  in, 
is  that  of  a  life  or  lives  in  being,  and  one  and  twenty  years  afterwards.  As  when 
lands  are  devised  to  such  unborn  son  of  a  feme-covert,  as  shall  first  attain  the 
age  of  twenty-one,  and  his  heirs ;  the  utmost  length  of  time  that  can  happen 
before  the  estate  can  vest,  is  the  life  of  the  mother  and  the  subsequent  infancy 
of  her  son :  and  this  has  been  decreed  to  be  a  good  executory  devise,  (k) 

3.  By  executory  devise  a  term  of  years  may  be  given  to  one  man  for  his  life 
and  afterwards  limited  over  in  remainder  to  another,  which  could  not  be  done 
by  deed ;  for  by  law  the  first  grant  of  it,  to  a  man  for  life,  was  a  total  disposi- 
tion of  the  whole  term ;  a  life  estate  being  esteemed  of  a  higher  and  larger 
nature  than  any  term  of  years.  (1)  And,  at  first,  the  courts  were  tender,  even 
in  the  case  of  a  will,  of  restraining  the  devisee  for  life  from  aliening  the  term ; 
but  only  held,  that  in  case  he  died  without  exerting  that  act  of  ownership,  the 
remainder  ovet  should  then  take  place :  {m)  for  the  restraint  of  the  powei  of 
alienation,  especially  in  very  long  terms,  was  introducing  a  species  of  perpetuity. 
But,  soon  afterwards,  it  was  held,  (n)  that  the  devisee  for  life  hath  no  power  of 
aliening  the  term,  so  as  to  bar  the  remainder-man :  yet,  in  order  to  prevent  the  dan- 
ger of  perpetuities,  it  was  settled,  (o)  that  though  such  remainders  may  be  lim- 
ited to  as  many  persons  successively  as  the  devisor  thinks  proper,  yet  they  must 
r  4tj|^n,g  1  all  be  *in  esse  during  the  life  of  the  first  devisee ;  for  then  all  the  candles 
»•  J   are  lighted  and  are  consuming  together,  and  the  ulimate  remainder  is 

in  reality  only  to  that  remainder-man  who  happens  to  survive  the  rest :  and  it 
was  also  settled,  that  such  remainder  may  not  be  limited  to  take  effect,  unless 
upon  such  contingency  as  must  happen  (if  at  all)  during  the  life  of  the  first 
devisee,  {p)  (14) 

(k)  Fort  232.  (l)  Bop.  95.  (m)  Bro.  tit.  ehattds,  28.    Dyer,  74. 

fnj  Dyer,  858.    8  Eep.  06.  foj  1  Sid.  451.  (pj  Skinn.  841.    8  P.  Wms.  258. 

(14)  [Peter  Thelusson,  Esq.,  an  emiaent  merchant,  devised  the  bnlk  of  an  immense  property 
to  trastees  for  the  purpose  of  accumulation  during  the  Uves  of  three  sons,  and  of  ail  then: 
sons  who  should  be  living  at  the  time  of  his  death,  or  be  bom  in  due  time  afterwards,  and 
during  the  life  of  the  surviyor  of  them.  Upon  the  death  of  this  last,  the  fund  is  directed  to 
be  divided  into  three  shares,  one  to  the  eldest  male  lineal  descendani  of  each  of  his  three 
sons ;  upon  the  failure  of  such  a  descendant,  the  share  to  go  to  the  descendants  of  the  other 
sons ;  and  upon  the  failure  of  all  such  descendants,  the  whole  to  go  to  the  sinking  fund. 
"When  he  died  he  had  three  sons  living,  who  had  four  scms  living,  and  two  twin  sons  were  bom 
soon  after.  Upon  calculation  it  appeared  that  upon  the  death  of  the  survivor  of  these  nine, 
the  fund  would  probably  exceed  nineteen  millions ;  and  upon  the  supposition  of  only  one 
person  to  take,  and  a  mmority  of  ten  years,  that  it  would  exceed  thirty- two  millions.  It  ig 
evident  tJiat  this  extraordinary  will  was  strictly  within  the  limits  laid  down  in  the  text ;  and 
it  was  accordingly  sustained  both  in  the  court  of  chancery  and  in  the  house  of  lords.  8ee  4  Ves. 
Jun.  227  ;  11  id.  112 ;  1  New  Rep.  357. 

This  will,  however,  occasioned  the  passing  of  the  39  and  40  Geo.-  Ill,  o.  98,  by  which  are 
prohibited  any  settlements  of  property,  real  or  personal,  for  entire  or  partial  accumulation 
for  any  longer  term  than  the  life  of  the  settler,  the  period  of  twenty  one  years  fi-om  his  death, 
the  nunorit^  of  any  person  or  persons  living,  or  en  ventre  sa  mere  at  the  time  of  his  death,  or  the 
minority  of  any  persons  who  would  be  beneficially  entitled  to  the  profits  und&  the  settlement, 
if  of  full  age.  Any  direction  to  accumulate  beyond  this,  except  for  the  purpose  of  paying 
debtfl,  raising  portions  for  children,  or  in  case  of  the  produce  of  timber,  is  declared  void,  and  the 

Srofits  are  directed  to  be  paid  to  such  person  aa  would  have  been  entitled  if  there  were  no  such 
irection.  In  moving  the  iudgmont  of  the  lords  in  Thelusson's  case.  Lord  Eldon,  Ch.  said  of 
this  act.  which  had  passed  between  the  decisions  of  the  ori^nal  case  and  the  appeal,  "  That  act 
was  rather  a  matter  of  surprise  up(m  me,  and  perhaps  it  is  not  one  of  the  wisest  legislative 
measures.  But  it  must  be  remembered  that  it  expressly  alters  what  it  takes  to  have  been  the 
former  law,  and  confines  the  power  of  accumulation  to  twenty-one  years;  but  if  your  lordships 
were  to  exercise  the  power  of  accumulation  in  all  the  cases  allowed  by  the  act,  the  accumulation 
would  be  enormous."  1  N.  R.  397.] 

For  remarks  upon  Thelusson's  Case  see  4  Kent,  284.  In  the  United  States  there  are  statutea 
which  preclude  the  absolute  power  of  alienation  being  suspended  except  during  the  periods  and 
for  the  purposes  which  they  specify ;  and  to  these  the  reader  is  referred 

[It  has  long  been  fully  settled  that  a  term  for  years,  or  any  chattel  interest,  may  be  given  by 
an  executory  devise  to  an  unborn  child  of  a  person  in  existence,  when  it  attains  the  age  or 
twenty-one;  and  that  the  limits  of  executory  devises  of  real  and  personal  property  are  pre- 
cisely the  same.  Fearne,  320.  It  is  very  common  to  bequeath  chattel  interests  to  A  and  hia 
ifisue,  and  if  he  dies  without  issue,  to  a.    It  seems  now  to  be^  determined,  that  where  the 
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Thus  much  for  such  estates  in  expectancy,  as  are  created  by  the  express  words 
of  the  parties  themselves;  the  most  intricate  title  in  the  law.  There  is  yet 
another  species,  which  is  created  by  the  act  and  operation  of  the  law  itself,  and 
this  is  called  a  reversion. 

III.  An  estate  in  reversion  is  the  residue  of  an  estate  left  iu  the  grantor,  to 
commence  in  possession  after  the  detennination  of  some  particular  estate  granted 
out  by  him.  {q)  Sir  Edward  Coke  (r)  describes  a  reversion  to  be  the  retui'ning 
of  land  to  the  grantor  or  his  heirs  after  the  grant  is  over.  As,  if  there  be  a 
gift  in  tail,  the  reversion  of  the  fee  is,  without  any  special  reservation,  vested  in 
the  donor  by  act  of  law :  and  so  also  the  reversion,  ufter  an  estate  for  life,  years, 
or  at  will,  continues  in  the  lessor.  For  the  fee-simple  of  all  lands  must  abide 
somewhere ;  and  if  he,  who  was  before  possessed  of  the  whole,  carves  out  of  it 
any  smaller  estate,  ana  grants  it  away,  whatever  is  not  so  granted  remains  in 
him.  A  reversion  is  never  thei-efore  created  by  deed,  or  writrng,  but  arises  from 
construction  of  law;  a  remainder  can  never  be  limited,  unless  oy  either  deed  or 
devise.  But  both  are  equally  transferable,  when  actually  vested,  being  both 
estates  inpraseniiy  thougn  taking  effect  infuturo. 

The  doctrine  of  reversions  is  plainly  derived  from  the  feudal  constitution. 
For  when  a  feud  was  granted  to  a  man  for  life,  or  to  him  and  his  issue  male, 
rendering  either  rent  or  other  services ;  then,  on  his  death  or  the  failure  of  issue 
male,  the  feud  was  determined,  and  resulted  back  to  the  *lord  or  pro-  r  ^^,^q  -i 
prietor,  to  be  again  disposed  of  at  his  pleasure.  And  hence  the  usual  ^  -* 
incidents  to  reversions  are  said  to  be  fealty  and  rent  When  no  rent  is  reserved 
on  the  particular  estate,  fealty,  however,  results  of  course,  as  an  incident  quite 
inseparable,  and  mii^  be  demanded  as  a  badge  of  tenure,  or  acknowledgment  of 
suj)eriority;  being  frequently  the  only  evidence  that  the  lands  are  holden  at  all. 
Where  rent  is  reserved,  it  is  adso  incident,  though  not  inseparably  so,  to  the 
reversion,  (s)  The  rent  may  be  granted  away,  reserving  the  reversion ;  and  the 
reversion  may  be  £;ranted  away,  reserving  the  rent;  by  special  words;  but  by  a 
general  ffrant  of  tne  reversion,  the  rent  will  pass  with  it,  as  incident  thereunto ; 
though  by  the  grant  of  the  rent  generally,  the  reversion  will  not  pass.  The 
incident  passes  by  the  grant  of  the  principal,  but  not  e  converso :  for  the  maxim 
of  law  is,  "  accessorium  non  ducit,  sed  sequitur,  suum  principale/*  (t) 

These  incidental  rights  of  the  reversioner,  and  the  respective  modes  of  descent, 
in  which  remainders  very  freauently  differ  from  reversions,  have  occasioned  the 
law  to  be  cai*eful  in  distinguishing  the  one  from  the  other,  however  inaccurately 
the  parties  themselves  may  describe  them.  For  if  one  seised  of  a  i)aternal 
estate  in  fee  makes  a  lease  for  life,  with  remainder  to  himself  and  his  heirs,  this 
is  properly  a  mere  reyersion,  (u)  to  which  rent  and  fealty  shall  be  incident ;  and 
which  shall  only  descend  to  the  neirs  of  his  f^ither's  blood,  and  not  to  his  heirs  gen- 
eral, as  a  remainder  limited  to  him  by  a  third  person  would  have  done :  {w)  for 
it  is  the  old  estate,  which  was  originally  in  him,  and  never  yet  was  out  of  nim. 
And  so  likewise,  if  a  man  grants  a  lease  for  life  to  A,  reserving  rent,  with  rever- 
sion to  B,  and  his  heirs,  B  nath  a  remainder  descendible  to  his  heirs  general,  and 
not  a  reversion  to  which  the  rent  is  incident;  but  the  grantor  shall  be  entitled 
to  the  rent,  during  the  continuance  of  A's  estate,  (z) 

"^In  order  to  assist  such  persons  as  have  any  estate  in  remainder,  r^i'^'v-i 
reversion,  or  expectancy,  after  the  death  of  others,  against  fraudulent  ^  -* 
concealments  of  their  death,  it  is  enacted  by  the  statute  6  Ann.  c.  18,  that  all 
persons  on  whose  lives  any  lands  or  tenements  are  holden,  shall  (upon  applica- 

(a)  Co.  LHt.  fS.  (r)  1  Inst.  148.  («)  Co.  L!tt.  143.  (<)  Ibid.  191,  168. 

(«)  Cro.  Klis.  821.  {w)  8  Lev.  407.  (x)  1  And.  23. 

wmrdfl  are  sach  as  would  have  given  A  an  estate-tail  in  real  property,  in  personal  property 
the  subsequent  limitations  are  void,  and  A  has  the  absolute  interest;  but  ir  it  appears  fn)in 
any  clause  or  circumstance  in  the  wiU,  that  the  testator  intended  to  ^ve  it  over  only  in  cai«e 
A  liad  no  issue  living  at  tke  time  of  his  death,  upon  that  event  the  subsequent  limitation  will 
be  g(M)d  as  an  executory  devise.  See  Eeame,  371,  and  oases  reforred  to  in  3  Coxe's  P. 
-Wms.  262.] 
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tion  to  the  court  of  chancery,  and  order  made  thereupon),  once  in  every  year,  if 
required,  be  produced  to  the  court,  or  its  commissioners;  or,  upon  neglect  or 
refusal,  they  shall  be  taken  to  be  actually  dead,  and  the  person  entitled  to  such 
expectant  estate  may  enter  upon  and  nold  the  lands  and  tenements,  till  the 
party  shall  appear  to  be  living.  (15) 

Before  we  conclude  the  doctrine  of  remainders  and  reversions,  it  may  be 
proper  to  observe,  that  whenever  a  greater  estate  and  a  less  coincide  and  meet 
in  one  and  the  same  person,  without  any  intermediate  estate,  (y)  the  less  is 
immediately  annihilated;  or,  in  the  law  phrase,  it  is  said  to  be  merged, (16)  that 
is,  sunk  or  drowned  in  the  greater.  Thus,  if  there  be  tenant  for  years,  and  the 
reversion  in  fee-simple  descends  to  or  is  purchased  by  him,  the  term  of  years  is 
merged  in  the  inheritance,  and  shall  never  exist  any  more.  But  they  must  come 
to  one  and  the  same  person  in  one  and  the  same  right;  else,  if  the  freehold  be 
in  his  own  right,  and  he  has  a  term  in  right  of  another  (en  auter  droit),  there 
is  no  merger.  Therefore,  if  tenant  for  years  dies,  and  makes  him  who  hath  the 
reversion  in  fee  his  executor,  whereby  the  term  of  years  vests  also  in  him,  the 
term  shall  not  merge ;  for  he  hath  the  fee  in  his  own  right,  and  the  term  of 
years  in  the  right  of  the  testator,  and  subject  to  his  debts  and  legacies.  So  also, 
if  he  who  hath  the  reversion  in  fee  marries  the  tenant  for  years,  there  is  no 
merger;  for  he  hath  the  inheritance  in  his  own  right,  the  lease  in  the  right  of 
his  wife,  {z)  An  estate-tail  is  an  exception  to  this  rule :  for  a  man  may  have  in 
his  own  right  both  an  estate-tail  and  a  reversion  in  fee:  and  the  estate-tail, 
though  a  less  estate,  shall  not  merge  in  the  fee.  {a)    For  estates-tail  are  pro- 

(y)  8  Lev.  437.  (»)  Plowd.  418.    Cro.  Jac.  275.    Co.  Lltt.  338.  (a)  %  Rep.  61.    8  Bep.  74. 

(15)  As  to  this  order  see  Ex-parte  Orant,  6  Ves.  512;  Bx-porte  "WTialley,  4  Russ.  561;  Re 
Isaac,  4  M.  and  Cr.  11. 

In  most  cases  a  person  is  presumed  dead  who  has  not  been  heard  of  for  seven  years,  and 
the  bigamy  acts  allow  parties  to  act  on  that  pret^umption.  See  Thome  v,  Rolffe,  Dyer,  185; 
Kepean  t;.  Doe,  2  M.  and  W.  910;  1  Phil.  Ev.  by  Edwards,  640. 

(16)  [Even  if  there  be  an  intermediate  conUn{fent  estate,  it  will  be  destroyed  hy  the  union 
and  coalition  of  the  greater  estate  and  the  less,  (unless  the  greater  estate  is  subjoined  to  the 
less  by  the  same  conveyance),  when  such  coalition  takes  place  by  the  conveyance  or  act  of 
the  parties.  Purefoy  v.  Rogers,  2  Saund.  387.  But  the  reports  of  ac^udged  cases  apparently 
differ  with  respect  to  the  destruction  of  an  intermediate  contingent  estate,  in  cases  where  the 
greater  estate  oecomes  united  to  the  less  by  descent;  these  differences,  however,  may  be  recon- 
ciled, by  distinguishing  between  those  cases  where  the  descent  of  the  greater  estate  is  imme- 
diate from  the  person  by  whose  will  the  less  estate,  as  well  as  the  intermediate  contingent 
estate,  were  limited ;  and  the  cases  where  the  loss  estate  and  the  contingent  remainders  were 
not  created  by,ie  will  of  the  ancestor  from  whom  the  greater  estate  mamediately  descends 
on  the  less  estate.  In'  the  "first  set  of  cases,  the  descent  of  the  greater  estate  does  not  merge 
and  drown  the  intermediate  contingent  remainders :  Boothley  t;.  Vernon,  9  Mod.  147 ;  Plunk- 
ettv.  Holmes,  1  Lev.  12;  Archer's  Case,  1  Rep.  66;  in  the  second  class  of  cases,  it  does  merge 
them.  Hartpole  v.  Kent,  T.  Jones  77;  S.  C,  1  Veutr.  307;  Hooker  v.  Hooker,  Rep.  temp 
Hardw.  13;  Doe  v.  Scudamore,  2  Bos.  and  Pull.  294;  and  see  Feame,  p.  343,  6th  ed.,  with 
Seqt.  TTilliaras'  note  to  2  Saund.  '^S2,  a. 

A  distinction  (as  already  has  been  intimated),  must  be  made  between  the  cases  where  a  par- 
ticular estate  is  limited,  with  a  contingent  remainder  over,  and  afterwards  the  inheritance  is 
subjomed  to  the  particular  estate  by  the  same  conveyance;  and  those  cases  wherein  the 
accession  of  the  inheritance  is  by  a  conveyance,  accident  or  circumstance,  distinct  from  that 
conveyance  which  created  the  particular  estate.  In  the  latter  cases,  we  have  seen,  the  con- 
tingent remainder  is  generally  oestroyed ;  in  the  former  it  is  otherwise.  For,  where  by  the 
same  conveyance  a  particular  estate  is  first  limited  to  a  person,  with  contingent  remainder 
ovbr  to  another,  and  with  such  a  reversion  or  remainder  to  the  first  penwrn  as  would,  in  its 
own  nature,  drown  the  particular  estate  first  given  him  ;  this  last  limitation  shall  be  consid- 
ered as  executed  only  »ub  modo ;  that  is,  upon  such  condition  as  to  open  and  separate  itself 
from  the  first  estate,  when  the  condition  happens;  and  by  no  means  to  destroy  the  contingent 
estate.    Lewis  Bowies'  Case,  11  Rep.  80:  Fearne,  346,  6th  ed. 

A  court  of  equity  will  in  some  cases  relieve  against  the  merger  of  a  term,  and  make  it 
answer  the  purposes  for  which  it  was  created.  Thus,  in  Powell  v,  Morgan,  2  Vem.  90,  a  por- 
ticm  was  directed  to  be  raised  out  of  a  term  for  years,  for  tne  testator's  daughter.  The  fee 
aflervs'ards  descended  on  her,  and  she,  being  under  age,  devised  the  portitm.  The  court  of 
chancery  relieved  against  the  merger  of  the  term ;  and  decreed  the  portion  to  go  according  to 
the  will  of  the  daughter.  See  also,  Thomas  t;.  Kemish,  9  Froem.  208;  S.  C,  2  Vem.  352; 
Saunders  v.  Bonmfoin;  Fiuch,  424.] 
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tected  and  preserved  from  merger  by  the  *operation  and  constmction,  r  tti  70  i 
though  not  by  the  express  words,  of  the  statute  de  donis :  which  opera-   L  -I 

tion  and  construction  have  probably  arisen  upon  this  consideration ;  that  in  the 
common  cases  oi  merger  of  estates  for  life  or  years  by  uniting  with  the  inherit- 
ance,  the  particular  tenant  hath  the  sole  interests  in  them,  and  hath  full  power 
at  any  time  to  defeat,  destroy,  or  surrender  them  to  him  that  hath  the  reversion : 
therefore,  when  such  an  estate  unites  with  the  reversion  in  fee,  the  law  consid- 
ers it  in  the  light  of  a  virtual  suiTender  of  the  inferior  estate,  {h)  But,  in  an 
estate-tail,  the  case  is  otherwise:  the  tenant  for  a  long  time  had  no  power  at  all 
over  it,  so  as  to  bar  or  destroy  it,  and  now  can  only  do  it  by  certain  special 
modes,  by  a  fine,  a  recovery,  and  the  like :  (c)  it  would  therefore  have  been 
strangely  improvident  to  have  permitted  the  tenant  in  tail,  bv  purchasing  the 
reversion  in  fee,  to  merge  his  particular  estate,  and  defeat  the  inheritance  of  his 
issue ;  and  hence  it  has  become  a  maxim,  that  a  tenancy  in  tail,  which  cannot 
be  surrendered,  cannot  also  be  merged  in  the  fee. 


CHAPTEE  XIL 


OF  ESTATES  IN  SEVERALTY,  JOINT-TENANCY,  COPARCE- 
NARY,  AND  COMMON. 

We  come  now  to  treat  of  estates,  with  respect  to  the  number  and  connexions 
of  their  owners,  the  tenants  who  occupy  and  hold  them.  And,  considered  in 
this  view,  estates  of  any  quantity  or  length  of  duration,  and  whether  they  be  in 
actual  possession  or  expectancy,  maybe  held  in  four  different  ways ;  in  severalty, 
in  joint-tenancy,  in  coparcenary,  and  in  common. 

1.  He  that  hold  lands  or  tenements  in  severalty,  or  is  sole  tenant  thereof, 
is  he  that  holds  them  in  his  own  right  only,  without  any  other  person  being 
joined  or  connected  with  him  in  point  of  interest,  during  his  estate  therein. 
This  is  the  most  common  and  usual  way  of  holding  an  estate ;  and  therefore  we 
may  make  the  same  observations  here,  that  we  did  upon  estates  in  possession, 
as  contradistinguished  from  those  in  expectancy,  in  the  preceding  chapter:  that 
there  is  little  or  nothing  peculiar  to  be  remarked  concerning  it,  since  all  estates 
are  supposed  to  be  of  this  sort,  unless  where  they  are  expressly  declared  to  bo 
otherwise ;  and  that  in  laying  down  general  rules  and  doctnnes,  we  usually 
apply  them  to  such  estates  as  are  held  in  severalty.  I  shall  therefore  proceed  to 
consider  the  other  three  species  of  estates,  in  which  there  are  always  a  pturality 
of  tenants. 

*II.  An  estate  in  joint-tenancy  is  where  lands  or  tenements  are  granted  r  ♦-!  oa  -i 
to  two  or  more  persons,  to  hold  in  fee-simple,  fee-tail,  for  life,  for  years   *^  ^    . 

or  at  will.  In  consequence  of  such  grants  an  estate  is  called  an  estate  in  joint- 
tenancy,  (a)  and  sometimes  an  estate  in  jointurcy  which  word  as  well  as  the  other 
signifies  an  union  or  conjunction  of  interest;  though  in  common  speech  the 
term  jointure  is  now  usually  confined  to  that  joint-estate,  which  by  virtue  of 
the  statute  27  Hen  VIII,  a  10,  is  frequently  vested  in  the  husband  and  wife 
before  marriage,  as  a  full  satisfaction  and  bar  of  the  woman's  dower,  (h) 

In  unfolding  this  title,  and  the  two  remaining  ones,  in  the  present  chapter,  we 
will  first  inquire  how  these  estates  may  be  created;  next,  their  properties  and 
respective  incidents;  and  lastly,  how  they  may  be  severed  or  destroyed. 

1.  The  creation  of  an  estate  in  joint-tenancy  depends  on  the  wording  of  the 
deed  or  devise,  by  which  the  tenants  claim  title :  for  this  estate  can  only  arise  by 
purchase  or  grant,  that  is,  by  the  act  of  the  parties,  and  never  by  the  mere  act 


{h)  Cro.  Ells.  808.  (e)  See  f«ge  116.  (a)  Lltt.  877.  d)  See  ]>ag*  187. 
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of  law.  Now  if  an  estate  be  given  to  a  plurality  of  persons,  without  adding  any 
restrictive,  exclusive,  or  explanatory  words,  as  if  an  estate  be  granted  to  A  and 
B  and  their  heirs,  this  makes  them  immediately  joint-tenants  in  fee  of  the  lands. 
For  the  law  interprets  the  grant  so  as  to  make  i\L\  parts  of  it  take  effect,  which 
can  only  be  done  by  creating  an  equal  estate  in  them  both.  As  therefore  the 
grantor  has  thus  united  their  names,  the  law  gives  them  a  thorough  union  in 
all  other  respects.  (1)    For, 

2.  The  properties  of  a  joint  estate  sre  derived  from  its  unity,  which  is  fourfold ; 
the  anity  of  interest,  the  unity  of  title,  the  unity  of  time,  and  the  unity  ofposseS" 
sion;  or,  in  other  words,  joint-tenants  have  one  and  the  same  interest,  accrnin^ 
by  one  and  the  same  conveyance,  commencing  at  one  and  the  same  time,  ana 
held  by  one  and  the  same  undivided  possession.  (2) 

r  *181 1  *^'i^^^y  they  must  have  one  and  the  same  interest.  (3)  One  joint-ten- 
j-  -'  ant  cannot  be  entitled  to  one  period  of  duration  or  quantity  of  interest 

in  lands,  and  the  other  to  a  different;  one  cannot  be  tenant  for  life,  jand  the 
other  for  years;  one  cannot  be  tenant  in  fee,  and  the  other  in  tail,  (c)  But  if 
land  be  limited  t<f  A  and  B  for  their  lives,  this  makes  them  joint-tenants  of 
the  freehold ;  if  to  A  and  B  and  their  heirs,  it  makes  them  joint-tenants  of  the 
inheritance,  (d)  (4)  If  land  be  granted  to  A  and  B  for  their  lives,  and  to  the 
heirs  of  A ;  nere  A  and  B  are  joint  tenants  of  the  freehold  during  their  respect- 
ive lives,  and  A  has  the  remainder  of  the  fee  in  severalty :  or  if  land  be 
iven  to  A  and  B,  and  the  heirs  of  tlxe  body  of  A ;  here  both  have  a  joint  estate 
■or  life,  and  A  hath  a  several  remainder  in  tail,  (e)    Secondly,  joint-tenants 

Ce)  Co.  Litt.  18a  CdJ  LItt.  J  m.  (e)  Jbid,  §  28B. 

(1)  [Joint-tenancies  are  now  regarded  with  so  little  favor,  both  in  courts  of  law  and  equity, 
that  whenever  the  expressions  will  import  an  intention  in  favour  of  a  tenancy  in  common,  it 
will  be  given  eifect  to.  Fisher  v,  Wig^,  1  P.  Wms.  14  n.,  and  id.,  1  U\.  Kaym.  6i2 ;  I  Salk.  39:^, 
note  8.  Lord  Cowper  says,  that  a  joint  tenancy  is  in  equity  an  cKlious  thing.  1  Salk.  158. 
See  also  2  Ves.  Sen.  258.  In  wills  the  expressions  "  equally  to  he  divided^  share  and  share  alike, 
respectively  between  and  amongst  them/^  have  been  held  to  create  a  tenancy  in  common.  2  Atk. 
I2i ;  4  Bro.  15.  The  words  equally  to  be  divided  make  a  tenancy  in  common  in  surrenders  of 
copyholds :  1  Sails.  301 ;  2  Salk  620 ;  and  also  in  deeds  which  derive  their  operation  from  tlie 
statute  of  uses:  IP.  Wms.  14;  1  Wils.  341;  Gowp.  660;  2  Yes.  Sen.  257;  and  it  is  believed 
that  th&  same  words  in  a  conmion  law  conveyance  would  now  create  a  tenancy  in  common. 
When  two  or  more  purchase  lands,  and  pay  in  equal  proportions,  a  conveyance  being  made 
to  them  and  their  heirs,  this  is  a  joint- tenancy.  But  if  they  advance  the  money  in  unequal 
proportions,  they  Are  considered  in  equit^r  in  the  nature  of  partners ;  and  if  one  of  them  die, 
the  others  have  not  his  share  by  survivorship,  but  are  considexW  as  trustees  for  the  deceased's 
representatives.    1  Eq.  Ca,  Abr.  291.] 

(2)  The  principal  distinguishing  characteristic  of  estates  in  joint-tenancy  is,  that  on  the  deatii 
of  one  the  right  m  the  estate  survives  to  the  other  to  the  exclusion  of  the  heirs  and  representa- 
tives  of  the  deceased  joint-tenant.  The  law  of  jomt  tenancy  is  based  upon  a  supposed  inten- 
tion of  a  grantor,  in  conveying  an  estate  as  a  unity  to  two  or  more  persons,  that  it  should  not  bo 
severed ;  and  therefore  if  a  conveyance  be  of  separate  undivided  halves  of  the  same  land  to 
two  different  persons,  an  estate  in  joint-tenancy  wili  not  be  created,  even  though  the  two  halves 
be  conveyed  by  the  same  instrument. 

The  doctrine  of  survivorship  is  not  regarded  with  favor  in  the  United  States,  and  statutes 
have  been  passed  in  many  of  the  states,  either  abolishing  it,  or  changing  joint  tenancies  into 
tenancies  in  common,  except  in  the  case  of  conveyances  in  trust,  or  by  way  of  mortgage,  or  to 
husband  and  wife,  and  in  cases  where  the  instruments  creating  them  expressly  declare  that 
they  shall  be  estates  in  joint-tenancy. 

(3)  [But  two  persons  may  have  an  estate  in  joint- tenancy  for  ih&i  lives,  iind  yet  have 
several  inheritances.  Litt,  See.  283,  284;  1  Inst.  184,  a;  Cook  v.  Cook,  2  Vem.  545;  Cray  «. 
Willis,  2  P.  Wms.  530.  This  is  the  case,  where  an  estate  is  granted  in  joint-tenancy  to  per- 
sons and  the  heirs  of  their  bodies,  which  persons  cannot  intermarry.  Seepost,^,  192.  But  in 
this  case,  there  is  no  division  between  Uie  estate  for  lives  and  the  several  mheritances,  and  the 
joint  tenants  cannot  convey  away  their  inheritances  after  their  decease ;  tiie  estate  for  lives 
and  the  inheritance  are  divided  only  in  supposition  and  consideration  of  law,  and  to  some  pur- 
poses the  inheritance  is  executed.    1  Inst.  182,  b.l 

(4)  [Lord  Coke  says,  that  if  a  rent  charge  of  lOl  be  granted  to  A  and  B,  to  have  and  to  liold 
to  them  two,  viz :  to  A  till  he  be  married,  and  to  B  till  he  be  advanced  to  a  benefice,  they  are 
joint- tenants  in  the  mean  time,  notwithstanding  the  limitations ;  and  if  A  die  before  marriage^ 
the  rent  shall  survive  to  B.  But  if  A  had  mamed,  the  rent  should  have  ceased  for  a  moiety, 
et  sie  e  oonverso,  on  the  other  side*    Co.  Litt.  180,  b;  2  Cruise  Digest,  49a] 
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must  also  hare  an  unity  of  title  ;  their  estate  must  be  created  by  one  and  the 
same  act,  whether  legal  or  illegal :  as  by  one  and  the  same  grant,  or  by  one  and 
the  same  disseisin.  (/)  Joint-tenancy  cannot  arise  by  descent  or  act  oi  law ;  but 
merely  by  purchase  or  acquisition  by  the  act  of  the  party :  and  unless  that  act 
be  one  and  the  same,  the  two  tenants  would  have  different  titles;  and  if  they 
had  different  titles,  one  mightprove  good  and  the  other  bad,  which  would  abso* 
lutely  destroy  the  jointure.  Tlitrdly,  there  must  also  be  an  unity  of  time  ;  their 
estates  must  be  vested  at  one  and  the  same  period,  as  well  as  by  one  and  the 
same  title.  As  in  case  of  a  present  estate  made  to  A  and  B ;  or  a  remainder  in 
fee  to  A  and  B  after  a  particular  estate ;  in  either  case  A  and  B  are  joint-tenants 
of  this  present  estate,  or  this  vested  remainder.  But  if,  after  a  lease  for  life,  the 
remainder  be  limited  to  the  heirs  of  A  and  B ;  and  during  the  continuance  of 
the  particular  estate  A  dies,  which  vests  the  remainder  of  one  moiety  in  his 
heir ;  and  th.en  B  dies,  whereby  the  other  moiety  becomes  vested  in  the  heir  of 
B:  now  A's  heir  and  B's  heir  are  not  joint-tenants  of  this  remainder,  but  ten- 
ants in  common ;  for  one  moiety  vested  at  one  time,  and  the  other  moiety 
vested  at  another.  (^J  *  Yet  where  a  feoflftnent  was  made  to  the  use  of  r  ;^-.  go  i 
a  man,  and  such  wire  as  he  should  afterwards  marry  for  term  of  their  L  J 

lives,  and  he  afterwards  married ;  in  this  case  it  seems  to  have  been  held  that  the 
husband  and  wife  had  a  joint-estate,  though  vested  at  different  times :  {h)  (5) 
because  the  use  of  the  wife's  estate  was  in  abeyance  and  dormant  till  the  inter- 
marriage ;  and,  being  then  awakened,  had  relation  back,  and  took  effect  from 
the  original  time  of  creation.  Lastly,  in  joint-tenancy  there  must  be  an  unity 
of  possession.  Joint-tenants  are  said  to  be  seised  per  my  et  per  tout  by  the  Aaff 
or  moiety,  and  by  all:  that  is,  they  each  of  them  have  the  entire  possession,  as 
well  of  every  parcel  as  of  the  whole,  (t)  They  have  not,  one  of  them  a  seistn  of 
one-half  or  moiety,  and  the  other  of  the  other  moiety ;  neither  can  one  be 
exclusively  seised  of  one  acre,  and  his  companion  of  another ;  but  each  has  an 
undivided  moiety  of  the  whole,  and  not  the  whole  of  an  undivided  moiety,  (j) 
And  therefore,  if  an  estate  in  fee  be  given  to  a  man  and  his  wife,  they  are 
neither  properly  join  t-tenantfl,  nor  tehants  in  common:  for  husband  and  wife 
being  considered  as  one  person  in  law,  they,  cannot  take  the  estate  by  moieties, 
but  Both  are  seised  of  the  entirety,  ^^r  touty  et  nonper  my :  the  consequence  of 
which  is,  that  neither  the  husband  nor  the  wife  can  dispose  of  any  part  without 
the  assent  of  the  other,  but  the  whole  must  remain  to  the  survivor,  {k)  (6) 

(/)  Ibid,  i  278.  CffJ  ("o.  LItt.  188.  ChJ  Dyer  340.    I  Rep.  101.  fij  LItt.  f  288.    5  Rep.  10. 

OJ  QuUtbet  Mum  tmei  dnikU  tenet t  eelUoet,  tatum in  communi,  et  nthUeeparaHmper  ae,     Braot  l.^tr 
5  c.  36. 
(k)  Litt  f  66ft.    Co.  LItt.  187.    Bro.  Air.  t  eui  in  vita,  8.    S  Vera.  120.    2  Lev.  89. 

(5)[Tbat  it  isft  joint  claim  by  the  same  conreyanoe  which  makes  joint-tenants,  not  the  time  of 
resting;  has  been  held  in  varionR  other  cases.  See  Blamforde  v.  Blaroforde,  3  Bnlstr.  101 ;  Eaii 
of  Sussex  if.  Temple,  1  Lord  Raym.  312;  Aylor  v,  Chep,  Oro.  Jao.  259:  8.  C.  Yelv.  183:  Oates 
9.  Jackson,  2  Str.  1172;  Hales  v.  Risley,  Pollexf,  373. 

So,  although  some  of  the  persons  to  whom  an  estate  is  limited,  are  in  by  the  common  law» 
and  others  by  the  statute  of  uses,  yet  they  will  take  in  joint-tenancy :  VTatts  v.  Lee,  Xoy.  124  , 
Sammes'  Case,  13  Rep.  54 ;  and  Lord  Thurlow  held,  that  whether  a  settlement  was  to  be  con- 
sidered as  a  conveyance  of  a  legal  estate,  or  a  deed  to  uses,  would  make  no  difference,  and 
that  in  either  case,  the  vesting  at  different  times  would  not  necessarily  prevent  the  settled  estate 
from  being  taken  in  joint-tenancy.    Stratton  v.  Best,  2  Br.  240. 

(6)  [5  Term  Rep.  664.  And  if  a  grant  is  made  of  a  joint-estate  to  husband  and  wife,  and  a 
third  penon,  the  husband  and  wife  shall  have  one  moiety,  and  the  third  peroon  the  other 
moiety,  in  the  same  manner  as  if  it  had  been  granted  only  to  two  persons.  So  if  the  grant  is 
to  husband  and  wile  and  two  others,  the  husband  and  wife  take  one-third  in  joint-tenancy. 
Litt.  $  291.  But  where  an  estate  is  conveyed  to  a  man  and  a  woman,  who  are  not  married 
together,  and  who  aft-erwards  intermany,  as  they  took  originally  by  moieties,  they  will  con- 
tinue to  hold  by  moieties  after  the  marriage.  1  Inst  187,  b :  Moody  v.  M (K>dy,  Amb.  649 :  2 
Cm.  Dig.  511;  5  id.  448.] 

This  peculiar  estate  is  recognized  by  the  American  decisions,  and  is  generaUy  left  unaffected 
by  statutes.  See  Jackson  v.  Stevens,  16  Johns,  110;  Ross  v,  Gorrisoii  I  Dana,  36;  Taul  v, 
dampbell,  7  Yerg.  319;  Fairchild  v.  ChasteUeaux,  1  Penn.  St.  176;  Den  v.  Whitemore,  2  Dev. 
and  Bat.  637 ;  Brownson  v.  Hull,  16  Yt.  309;  Bomarv.  MuUins,  4  Rich.  £q.  80;  Gibson  r.  Zim* 
merman,  12  Mo.  385 1  1  Wash.  Real  Prop.  27a 
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Upon  these  principles,  of  a  thorough  and  intimate  anion  of  interest  and  pos- 
session, depend  many  other  consequences  and  incidents  to  the  joint- tenant's 
estate.  If  two  joint-tenants  let  a  verbal  lease  of  their  land,  reseiTing  rent  to  be 
paid  to  one  of  them,  it  shall  enure  to  both,  in  respect  of  the  joint  rever- 
sion. {I)  (7)  If  their  lessee  surrenders  his  lease  to  one  of  them,  it  shall  also  enure 
to  both,  because  of  the  privity,  or  relation  of  their  estate,  (wi)  On  the  same 
reason,  livery  of  seisin,  made  to  one  joint-tenant,  shall  enure  to  both  of  them :  (7*) 
and  the  entry,  or  re-en trv,  of  one  joint-tenant  is  as  effectual  in  law  as  if  it  were 
the  act  of  both.  (0)  (8)  In  all  actions  also  relating  to  their  joint-estate,  one  joint- 
tenant  cannot  sue  or  be  sued  without  joining  the  other,  (p)  (9)  But  if  two  or 
more  joint-tenants  be  seised  of  an  advowson,  and  they  present  different  clerks, 
the  bishop  mav  refuse  to  admit  either;  because  neither  joint-tenant  hath  a 
r  4t2g3 1  several  right  of  patronage,  but  each  is  seised  of  *the  whole ;  and  if  they 
•■  J   do  not  both  agree  within  six  months,  the  right  of  presentation  shall 

lapse.  But  the  ordinary  may,  if  he  pleases,  admit  a  clerk  presented  by  either, 
for  the  good  of  the  church,  that  divine  service  may  be  regularly  performed ; 
which  is  no  more  than  he  otherwise  would  be  entitled  to  do,  in  case  their  dis- 
agreement continued,  so  as  to  incur  a  lapse:  and,  if  the  clerk  of  one  joint-tenant 
be  so  admitted,  this  shall  keep  up  the  title  in  both  of  them ;  in  respect  of  the 
privity  and  union  of  their  estate,  (q)    Upon  the  same  ground  it  is  held,  that  one 

Ioint-tenant  cannot  have  an  action  against  another  for  trespass,  in  respect  of 
lis  land ;  (r)  for  each  has  an  eoual  right  to  enter  on  any  part  of  it  6ut  one 
joint-tenant  is  not  capable  by  liimself  to  do  any  act  which  may  tend  to  defeat 
or  injure  the  estate  of  the  other ;  (10)  as  to  let  leases,  or  to  grant  copyholds :  (s) 
and  if  any  waste  be  done,  which  tends  to  the  destruction  of  the  inheritance, 
one  joint-tenant  may  have  an  action  of  waste  against  the  other,  by  construction 
of  the  statute  Westm.  2,  c.  22.  (t)  So  too,  though  at  common  law  no  action  ol 
account  lay  for  one  joint-tenant  against  another,  unless  he  had  constituted  him 
his  bailiff  or  receiver,  {u)  yet  now  hy  the  statute  4  Ann.  c.  16,  joint-tenants  may 
have  actions  of  account  against  each  other,  for  receiving  more  than  their  due 
share  of  the  profits  of  the  tenements  held  in  joint-tenancy.  (11) 

From  the  same  principle  also  arises  the  remaining  grand  incident  of  joint- 
estates  ;  viz.:  the  doctrine  of  survivorship :  by  which  when  two  or  more  per- 

(IJ  Co.  LItt.  214.  r»;  /Wd.  IW.  CnJ  Ibid,  49.  CoJ  Ibid.  819,  86*.  CPj  Ibid.  195. 

(qj  Ibid.  186.  (rj  8  Leon.  262.  (9j  1  Leon.  284.  (tj  2  Inst.  403.  (u)  Co.  Litt.  200. 

(7)  [Per  Abbott,  0.  J.;  5  B.  and  A.  851.  If  there  were  originally  a  joint  letting  by  parol,  and 
afterwards  one  of  the  two  give  notice  to  the  tenant  to  pay  him  separately,  and  his  share  bt'  paid  ac- 
cordingly, this  is  evidence  of  a  fre^h,  separate  demise  of  his  share,  and  hu  must  sue  soparntcl.v.  Id.] 

(8)  In  ejectment  the  possession  of  one  joint- tenant  was  formerly  the  pos-sossion  of  the 
other,  so  as  to  prevent  tne  statute  of  limitations  from  running  against  him.  Ford  r.  Lord 
Grey,  6  Mod.  44 ;  S.  0.  1  Salk.  285.  But  now  by  the  12th  section  of  the  statute  3  aud  4  6oo.  I V, 
c.  27,  It  is  enacted  that  the  possession  of  one  coparcener,  joint-tenant  or  tenant  in  common,  shall 
not  be  deemed  the  possession  of  the  others,  unless  their  shares  of  the  profits  of  the  laud  were 
received  for  their  benefit  by  the  party  in  possession.] 

(9)  [See  last  note.  If  four  joint- tenants  jointly  demise  from  year  to  j^ear,  such  of  them  bur 
give  notice  to  quit,  may  recover  their  several  shares  in  ejectment  on  their  several  demises,  3 
Taunt  120.] 

(10)  [In  consequence  of  the  right  of  survivorship  among  joint- tenants,  all  charges  made  bj 
a  joint-tenant  on  the  estate  determine  by  his  death,  and  do  not  affect  the  survivor.  For,  it  is 
a  maxim  of  law,  ttLBtjas  accrescendi  prafertur  oneuibus.  1  Inst.  185  a.;  Litt.  $  286.  But,  if  the 
grantor  of  the  charge  survives,  of  course,  it  is  good.  Co.  Litt.  184,  b.  So,  if  one  joint-tenant 
suffers  a  judgment  in  an  action  of  debt  to  be  entered  up  against  him,  and  dies  before  execution 
had,  it  wul  not  be  executed  afterwards ;  but  if  execution  be  sued  in  the  life  of  the  cognizor,  it 
will  bind  the  survivor.    Lord  Abergavenny's  Case,  6  Rep.  79;  1  Inst.  184  a. 

There  is,  however,  one  exception  to  the  rule,  that*  jomt-tenants  cannot  charge  the  estate  in 
any  way,  so  as  to  affect  the  interests  of  the  survivors :  for  instance,  if  there  are  two  joint-t«uauts 
in  fee,  and  one  of  tibem  makes  a  lease  for  j^ears  to  a  stranger,  it  will  be  g(K>d  against  the  sunivor, 
even  though  such  lease  is  not  made  to  commence  till  after  the  death  of  the  joint- tenant  who 
executed  it ;  because,  the  grant  of  a  lease  is  a  disposition  of  the  land,  made  at  the  time  of  such 
grant,  though  possession  is  not  then  given.  Co.  Litt.  185,  a.;  Litt.  $  289 ;  Whittock  v.  Horton, 
&o.  Jac.  91 ;  Clerk  v.  Turner,  2  Vem.  323.] 

(11)  This  action  is  now  obsolete,  and  a  bill  in  equity  for  an  account  is  substituted. 
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sons  are  seised  of  a  joint-estate,  of  inheritance,  for  their  own  lives,  or  pur  auier 
vie,  or  are  jointly  possessed  of  any  chattel-interest,  the  entire  tenancy  upon  the 
decease  of  any  of  tnem  remains  to  the  survivors,  and  at  length  to  the  last  sur- 
vivor ;  and  he  shall  be-  entitled  to  the  whole  estate,  whatever  it  be,  whether  an 
inheritance  or  a  common  freehold  only,  or  even  a  less  estate,  (w)  (VZ)  This  is  the 
natural  and  regular  consequence  of  the  union  and  entirety  of  their  interesL  The 
interest  of  two  joint-tenants  *is  not  only  equal  or  similar,  but  also  is  one  r  ^^g.  -i 
and  the  same.  One  has  not  originally  a  distinct  moiety  from  the  other ;  *-  ■* 
but,  if  by  any  subsequent  act  (as  by  alienation  or  forfeiture  of  either)  the  inter- 
est becomes  separate  and  distinct,  tne  joint-tenancy  instantly  ceases.  But,  while 
it  continues,  each  of  two  joint-tenants  has  a  concurrent  interest  in  the  whole ; 
and,  therefore,  on  the  death  of  his  companion,  the  sole  interest  in  the  whole 
remains  to  the  survivor.  For  the  interest  which  the  survivor  originally  had  is 
clearly  not  clivested  by  the  death  of  his  companion ;  and  no  other  person  can 
now  claim  to  have  Sk  joint  estate  with  him,  for  no  one  can  now  have  an  interest 
in  the  whole,  accruing  by  the  same  title,  and  taking  effect  at  the  same  time  with 
his  own ;  neither  can  any  one  claim  a  separate  interest  in  any  part  of  the  ten- 
ements ;  for  that  would  be  to  deprive  the  survivor  of  the  right  which  he  has  in 
all,  and  every  part.  As  therefore  the  survivor's  original  interest  in  the  whole 
still  remains ;  and  as  no  one  can  now  be  admitted,  either  jointly  or  severally,  to 
any  share  with  him  therein ;  it  follows,  that  his  own  interest  must  now  be  entire 
and  several,  and  that  he  shall  alone  be  entitled  to  the  whole  estate  (whatever  ii 
be)  that  was  created  by  the  original  ffrant 

This  right  of  survivorship  is  called  by  our  ancient  authors  (x)  th&  jus  accre-^ 
scendiy  because  the  right  upon  the  death  of  one  joint-tenant  accumulates  and 
increases  to  the  survivors:  or,  as  they  themselves  express  it,  "pars  ilia  com- 
munis accrescit  superstitibusy  de  persona  in  personam,  usque  ad  ultimam 
superstitem"  And  this  jus  accrescendi  ought  to  be  mutual ;  which  I  appre- 
hend to  be  one  reason  why  neither  the  King,  (y)  nor  any  corporation,  {z) 
can  be  a  joint-tenant  with  a  private  person.  For  here  is  no  mutuality; 
the  private  person  has  not  even  the  reiriotest  chance  of  being  seised  of  the 
entirety,  by  benefit  of  survivorship ;  for  the  king  and  the  corporation  can 
never  die. 

3.  *We  are.  lastly,  to  inquire  how  an  estate  in  joint-tenancy  may  be  r  ^^^^  -• 
severed  and  destroyed.    And  this  may  be  done  by  destroying  any  of  its   ^  J 

constituent  unities.  1.  That  of  tim^y  which  respects  only  the  original  com- 
mencement of  the  joint-estate,  cannot  indeed  (being  now  past)  be  affected  by 
any  subsequent  transactions.  But,  2.  The  joint-tenants'  estate  may  be  destroyed, 
without  any  alienation,  by  merely  disuniting  th&iv possession.  For  joint-tenants 
being  seised  per  my  et  per  tout,  every  thing,  that  tends  to  narrow  that  interest, 
so  that  they  shall  not  be  seised  throughout  the  whole,  and  throughout  every 
part,  is  a  severance  or  destruction  of  the  jointure.  And  therefore,  if  two  joint- 
tenants  agree  to  part  their  lands,  and  hold  them  in  severalty,  they  are  no  longer 
joint-tenants:  for  they  have  now  no  joint  interest  in  the  wliole,  but  only  a  sev- 
eral interest  respectively  in  the  several  parts.  And  for  that  reason,  also,  the 
right  of  survivorship  is  by  such  separation  destroyed,  (a)  By  common  law  all 
the  joint-tenants  might  agree  to  make  partition  of  the  lands,  but  one  of  them 
co}ild  not  compel  the  other  so  to  do:  (b)  for  this  being  an  estate  originally 
created  by  the  act"  and  agreement  of  the  parties,  the  law  would  not  permit  any 
one  or  more  of  them  to  destroy  the  united  possession  without  a  similar  universal 
consent.  But  now  by  the  statutes  31  Hen.  VIII,  c.  1,  and  32  Hen.  VIII,  c.  32, 
joint-tenants,  either  of  inheritances  or  other  less  estates,  are  compellable  by  writ 

(w)  LfU.  «  280, 881.  {X)  Bracton,  /.  4,  ir.  S,  c.  0,  f  8.    Fleta,  I,  8,  e.  4. 

(y)  Co.  LUt.  IM.    Finch.  L.  83.  («)  2  Lev.  12.  (a)  Co.  Litt  188, 193.  \h)  Litt.  f  200. 

(12)  [And  that  free  from  any  claim  of  dower  or  cnrtesj  on  account  of  the  inheritance  that  was 
in  the  deceased  joint-tenant.    Ck).  Litt.  :I7.] 
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of  partition  to  divide  their  lands,  (c)  (13)  3.  The  jointnre  may  be  destroyed  by 
d'istroying  the  unity  of  iifle.  A  a  if  one  joint-tenant  alienes  and  conveys  his 
estate  to  a  third  person :  here  the  joint  tenancy  is  severed,  and  turned  into  ten- 
ancy in  common ;  (d)  for  the  grantee  and  the  remaining  joint-tenant-  hold  by 
different  titles  (one  derived  from  the  original,  the  other  from  the  subsequent 
grantor),  though,  till  partition  made,  the  unity  of  possession  continues.  (14V 
r  mjgg  1,  But  a  devise  of  one's  share  by  will  *is  no  severance  of  the  jointure:  (15) 
L  J   for  no  testament  takes  effect  till  after  the  death  of  the  testator,  and  by 

such  death  the  right  of  the  survivor  (which  accrued  at  the  original  creation  oi 
the  estate,  and  has  therefore  a  priority  to  the  other  (e)  is  already  vested.  (/)  (16) 
4.  It  may  also  be  destroyed  by  destroying  the  unity  of  interest  And  therefore, 
if  there  be  two  joint-tenants  for  life,  and  the  inheritance  is  purchased  by  or 
descends  upon  either,  it  is  a  severance  of  the  jointure ;  (^)  though,  if  an  estate 
is  originally  limited  to  two  for  life,  and  after  to  the  heirs  of  one  of  them,  the 
freehold  shall  remain  in  jointure,  without  merging  in  the  inheritance ;  because, 
being  created  by  one  and  the  same  conveyance,  they  are  not  separate  estates 

i which  is  requisite  in  order  to  a  merger),  but  branches  of  one  entire  estate,  (A) 
n  like  manner,  if  a  joint-tenant  in  fee  makes  a  lease  for  life  of  his  share,  this 
defeats  the  jointure:  (i)  for  it  destroys  the  unity  both  of  title  and  of  interest 
And,  whenever  or  by  whatever  means  the  jointure  ceases  or  is  severed,  the  right 
of  survivorship,  or  jus  accrescendi,  the  same  instant  ceases  with  it  (k)  Yet,  if 
one  of  three  joint-tenants  alienes  his  share,  the  two  remaining  tenants  still  hold 
their  parts  by  joint-tenancy  and  survivorship :  (I)  and  if  one  of  three  joint- 
tenaHts  release  his  share  to  one  of  his  companions,  though  the  joint-tenancy  is 
destroyed  with  regard  to  that  part,  yet  the  two  remaining  parts  are  still  held  in 
jointure;  {m)  for  they  still  preserve  their*  original  constituent  unities.  But 
when,  by  any  act  or  event,  different  interests  are  created  in  the  several  parts  of 
the  estate,  or  they  are  held  by  different  titles,  or  if  merely  the  possession  is  sep- 
arated ;  so  that  the  tenants  have  no  longer  these  four  indispensable  properties, 
a  sameness  of  interest,  and  undivided  possession,  a  title  vesting  at  one  and  the 
same  time,  and  by  one  and  the  same  act  or  grant;  the  jointure  is  instantly 
dissolved. 

r  i„jg„  1  *In  general  it  is  advantageous  for  the  joint-tenants  to  dissolve  the 
L  * -I  jointure  ;  since  thereby  the  right  of  survivorship  is  taken  away,  and 
each  may  transmit  his  own  part  to  his  own  heirs.  Sometimes,  however,  it  is 
disadvantageous  to  dissolve  the  joint  estate  :  as  if  there  be  joint-tenants  for  life, 
and  they  make  partition,  this  dissolves  the  iointure ;  and,  though  before  they 
each  of  them  had  an  estate  in  the  whole  for  their  own  lives  and  the  life  of  their 


fe)  Thiu,  by  the  civil  law.  nemo  invitu»  competlUur  ad commurUonem.  {Ff.  12. 6, 26.  1 4.  And  afraf n.  Hnon 
omnei  qui  rem  communem  habentf  §ed  cerH  ex  hie^  dividere  deeideraiit  i  hoc  judicium  inter  eo$  ttcdpi  potest, 
{ff,  10.  8.  h.) 

(d)  Litt.  \  293.  (e)  Jm  accrescendi  prafertur  uitim<B  voluntati,    Co.  Litt.  1S6.  C/j  Litt  i  287. 

CffJ  Cro.  Ellz.  470.  (hj  2  Rep.  <».    Co.  Litt.  182.  (i)  Litt.  H  802,  303. 

(kj  HikU  de  re  aooreieU  ei,  qui  nihil  in  re  quandojue  acereeeeret  habet.    Co.  litt.  188. 

aj  Litt.  i  204.  (mj  /bid.  i  804. 


(13)  This  writ  is  abolished,  and  a  bill  in  equity  for  partition  is  now  the  remedy  in  tbexe  cftHes. 
By  statnte  31  and  32  Vic.  c.  40.  the  oonrt  may  order  a  sale,  instead  of  partition,  where  that  coarse 
appears  proper. 

(14)  [When  an  estate  is  devised  to  A  and  B,  who  are  strangers  to,  and  have  no  connexion 
with,  each  other,  the  conveyance  by  one  of  them  severs  the  joint-tenancy,  and  passes  a  moiety ; 
bnt  per  Kenyon,  Ch.  J.,  it  has  been  settled  for  ages,  that  when  the  devise' is  to  hu.'^band  and  wife, 
they  take  by  entireties  and  not  by  moieties,  and  the  husband  alone  oamiot  by  his  own  con- 
veyance, without  joining  his  wife,  divest  the  estate  of  the  wife.  5  T.  R.  654.  If  five  trustees  be 
jomt- tenants,  and  if  three  execute  a  conveyance,  it  will  sever  the  joint  estate,  and  create  a  ten- 
ancy in  common,  and  the  person  to  whom  the  conveyance  was  made  may  recover  three-fifths  m 
ejectment.    11  East,  288.] 

(15)  [A  covenant  by  a  joint-tenant  to  sell,  though  it  does  not  sever  the  joint-tenancy  at  law, 
will  do  so  in  equity ;  Browne  t;.  Raindle,  3  Ves.  257 ;  Hinton  v.  Hinton,  2  Ves.  Sen.  639 ;  prtividod 
the  agreement  for  sale  be  one  of  which  a  specific  performance  could  be  enforced.  Patericbe  v, 
Powlett,  2  Atk.  54;  Hinton  v.  Hinton,  2  Ves.  Sen,  634.] 

(16)  A  joint- tenant  wishing  to  devise  his  estate  must  first  cause  partition  thereof  to  be  made, 
as  otherwise  the  right  of  sorvivorahip  will  exclude  the  devifw^ 
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companion,  now  they  hare  an  estate  in  a  moiety  only  for  their  own  lives  merely ; 
and,  on  the  death  of  either,  the  reversioner  shall  enter  on  his  moiety,  (n)  And 
therefore  if  there  be  two  joint-tenants  for  life,  and  one  grants  away  his  part  for 
the  life  of  his  companion,  it  is  a  forfeiture:  (o)  for,  in  the  first  place,  by  the 
severance  of  the  jointii'^  he  has  given  himself  in  his  own  moiety  only  an  estate 
for  his  own  life;  and  then  he  grants  the  same  land  fot  the  life  of  another; 
which  grant,  by  a  tenant  for  his  own  life  merely,  is  a  forfeiture  of  his  estate :  (p) 
for  it  is  creating^  an  estate  which  may  by  possibility  last  longer  than  that  which 
he  is  legally  entitled  to. 

III.  An  estate  heW  in  coparcenary  (It)  is  where  lands  of  inheritance  descend 
from  the  ancestor  to  two  or  more  persons.  It  arises  either  by  common  law  or 
particular  custom.  By  common  law :  as  where  a  person  seized  in  fee-simple  or 
m  fee-tail  dies,  and  nis  next  heirs  are  two  or  more  females,  his  daughters,  sisters, 
aunts,  cousins,  or  their  representatives ;  in  this  case  they  shall  all  inherit,  as  will 
be  more  fully  sho^  n  when  we  treat  of  descents  hereafter ;  and  these  co-heirs  are 
then  called  co-parceners;  or,  for  hreritj, parceners  only,  (q)  Parceners  by  par- 
ticular custom  are  where  lands  descend,  as  in  gavelkind,  to  all  the  males  in 
equal  degree,  as  sons,  brothers,  uncles,  &c.(r)  And,  in  either  of  these  cases,  all  the 
parceners  put  together  make  but  one  heir,  and  have  but  one  estate  among  them.(*) 

♦The  properties  of  parceners  are  in  some  respects  like  those  of  joint-  r  ^.^  -j 
tenants ;  they  having  the  same  unities  of  interest,  title  and  possession.  *■  J 
They  may  sue  and  be  sued  jointly  for  matters  relating  to  tneir  own  laiids ;  (^) 
and  the  entry  of  one  of  them  shall  in  some  cases  enure  as  the  entry  of  thera 
all.  (u)  They  cannot  have  an  action  of  trespass  against  each  other;  but  herein 
they  diflTer  from  joint-tenants,  that  they  are  also  excluded  from  maintaining  an 
action  of  waste ;  (w)  for  coparcenars  could  at  all  times  put  a  stop  to  any  waste 
by  writ  of  partition,  but  till  the  statute  of  Henrv  the  Eighth,  joint-tenants  had 
no  such  power.  Parceners  also  differ  materiafly  from  joint-tenants  in  four 
other  points.  1.  They  always  claim  by  descent,  whereas  joint-tenants  always 
claim  by  purchase.  Therefore,  if  two  sisters  purchased  lands,  to  hold  to  them 
and  their  )>eirs,  they  are  not  parceners,  but  joint-tenants ;  (x)  and  hence  it  like- 
wise folio*  /s,  that  no  lands  can  be  held  in  coparcenary,  but  estates  of  inheritance, 
which  are  of  a  descendible  nature :  whereas  not  only  estates  in  fee  and  in  tail, 
but  for  life  or  years,  may  be  held  iii  joint-tenancy.  2.  There  is  no  unity  of  time 
necessary  to  an  estate  of  coparcenary.  For  if  a  man  had  two  daughters,  to 
whom  his  estate  descends  in  coparcenary,  and  one  died  before  the  other;  the 
surviving  daughter  and  the  heir  of  the  other,  or  when  both  are  dead,  their  two 
'aeirs  are  still  parceners ;  (y)  the  estates  vesting  in  each  of  them  at  different 
imes,  though  it  be  the  same  quantity  of  interest,  and  held  by  the  same  title. 
J.  Parceners,  though  they  have  an  unity,  have  not  an  ^/i'rc^y  of  interest.  They 
ire  properly  entitled  each  to  the  whole  of  a  distinct  moiety ;  {z)  and  of  course 
there  is  no  jus  accrescendi,  or  survivorship  between  them ;  for  each  part 
descends  severally  to  their  respective  heirs,  though  the  unity  of  possession  con- 
tinues. And  as  long  as  the  lands  continue  in  a  course  of  descent,  and  united 
in  possession,  so  long  are  the  tenants  therein,  whether  male  or  female,  called 
parceners.  But  if  *the  possession  be  once  severed  by  partition,  they  are  r  ^^^^  -• 
no  longer  parceners,  but  tenants  in  severalty ;  or  if  one  parcener  alienee   »•  -* 

her  share,  though  no  partition  be  made,  then  are  the  lands  no  longer  held  in 
coparcenary,  but  in  cofnmon.  (a) 

Parceners  are  so  called,  saith  Littleton,  {b)  because  they  may  be  constrained 
to  make  partition,  (18)    And  he  mentions  many  methods  of  making  it;  (c)  four 

(nj  I  Jones.  S5.  (o)  4  Loon.  <?87.                 Cp)  Co.  Lftt.  208.  (q)  Utt.  H  Ml,  »9. 

(rj  IMd.  f  M5.  (9)  Co.  Litt.  103                   (t)  Ibid.  164.  fuj  Ibid.  IM.  24:;. 

(WJ  3  Inst.  403.  Cxj  Lilt.  §  2M.                  (yj  Co.  Ult.  Iff4, 174.  CxJ  Ibid.  168,  164. 

(aj  Litt.  $  809.  CbJ  f  241.  (ej  H  243  to  964. 

(17)  The  distinotion  between  estates  in  oommon  and  oRtactes  in  coparcenary  can  scarcely  be 
.aid  to  exist  in  America.    See  4  Eeut,  367 ;  1  Wanhb.  Real  Prop.  415. 

(18)  Coparceners  iha^  convey  to  each  other,  both  by  feofiment  and  by  release,  because  iheir 
nlBin  to  some  interests  js  joint,  and  to  some  several.    Co.  Jiitt.  2O0,  b.    Whereas  Joint-tenants 
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of  which  are  by  consent,  and  one  by  compulsion.  The  first  is  where  they  agree 
to  divide  the  lands  into  equal  parts  in  severalty,  and  that  each  shall  have  suck 
a  determinate  part.  The  second  is,  when  they  agree  to  choose  some  friend  to 
make  partition  for  them,  and  then  the  sisters  shall  choose  each  of  Ihem  her 
part  according  to  seniority  of  age;  or  otherwise,  as  shall  be  agreed.  The 
privilege  of  seniority  is  in  this  case  personal ;  for  if  the  eldest  sister  be  dead, 
her  issue  shall  not  cnoose  first,  but  the  next  sister.  But,  if  an  advowson  descend 
in  coparcenary,  and  the  sisters  cannot  agree  in  the  presentation,  the  eldest  and 
her  issue,  nay  her  husband,  or  her  assigns,  shall  present  alone,  before  the 
younger.(c?)  (19)  And  the  reason  given  is,  that  the  former  privilege  of  priority 
in  choice  upon  a  division,  arises  from  an  act  of  her  own,  the  agreement  to  make 
partition;  and  therefore  is  merely  personal:  the  latter,  of  presenting  to  the 
living,  arises  from  the  act  of  the  law,  and  is  annexed  not  only  to  her  person, 
but  to  her  estate  also.  A  third  method  of  partition  is,  where  the  eldest  divides, 
and  then  she  shall  choose  last ;  for  the  rule  of  law  is,  cujus  est  divisio,  altertus 
est  electio.  The  fourth  method  is,  where  the  sisters  agree  to  cast  lots  for  their 
shares.  And  these  ai'e  the  methods  by  consent.  That  by  compulsion  is,  where 
one  or  more  sue  out  a  writ  of  partition  against  the  others ;  whereupon  the 
sheriff  shall  go  to  the  lands,  and  make  partition  thereof  by  the  verdict  of  a  jury 
there  impanneled,  and  assign  to  each  of  the  parceners  her  part  in  severalty .(«) 
r ♦! QOl  ®^^  there  are  some  things  *which  are  in  their  nature  impartible.  The 
L  -I   mansion-house,  common  of  estovers,  common  of  piscary  uncertain,  or 

any  other  common  without  stint,  shall  not  be  divided ;  but  the  eldest  sister,  if 
she  pleases,  shall  have  them,  and  make  the  others  a  reasonable  satisfaction  in 
other  parts  of  the  inheritance :  or,  if  that  cannot  be,  then  they  shall  have  the 
profits  of  the  thing  by  turns,  in  the  same  manner  as  they  take  the  advowson-f/) 
There  is  yet  another  consideration  attending  the  estate  in  coparcenary :  tnat 
if  one  of  the  daughters  has  had  an  estate  given  with  her  in  franhnarriage  by 
her  ancestor  (which  we  may  remember  was  a  species  of  estates-tail,  freely  given 
by  a  relation  for  advancement  of  his  kinswoman. in  marriage),(^)  in  this  case, 
ijf  lands  descend  from  the  same  ancestor  to  her  and  her  sisters  in  fee-simple,  she 
■or  her  heirs  shall  have  no  share  of  them,  unless  they  will  agree  to  divide  the 
lands  so  given  in  frankmarriage  in  equal  proportion  with  the  rest  of  the  lands 
descending.(/i)  This  mode  of  division  was  known  in  the  law  of  the  Lombards ;  (t) 
which  directs  the  woman  so  preferred  in  marriage,  and  claiming  her  share 
of  the  inheritance,  mittere  in  confusum  cum  sororibus  quantum  pater  autf rater 
ei  dederit,  quando  ambukiverit  ail  maritum.  With  us  it  is  denominated  bring- 
ing those  lands  into  hotch-pot :  {k)  which  term  I  shall  explain  in  the  very  words 
of  Littleton :  (/)  "it  seemeth  that  this  word  hotch-pot,  is  in  English  a  pudding: 
for  in  a  pudding  is  not  commonly  put  one  thmff  alone,  but  one  thing  with 
other  things  together.''  By  this  housewifery  metapnor  our  ancestors  meant  to 
inform  us  (m)  that  the  lands,  both  those  given  in  frankmarriage  and  those 
descending  in  fee-simple,  should  be  mixed  and  blended  together,  and  then 
divided  in  equal  portions  among  all  the  daughters.  But  this  was  left  to  the 
choice  of  the  donee  in  frankmarriage :  and  if  she  did  not  choose  to  put  her 
r  *iQi  1  ^^^ds  into  hotch-pot,  she  was  presumed  to  be  sufficiently  *provided  for, 
L  -1   and  the  rest  of  the  inheritance  was  divided  among  her  other  sisters. 

(d)  Co.  Utt  166.    3  liep.  22.  .  ^    ^    ^  .  ^  ..  .     -         . 

(e)  Bv  stuluto  8  Hiid  9  Wm.  ni,  c.  31,  an  eaBier  method  of  carrying  on  the  proceedings  on  a  writ  of  parti- 
tion of' lands  held  either  in  Joint- tenancy,  parcenary,  or  common,  than  was  used  at  the  common  law,  la 
chalked  out  and  provided, 

(f)  Co.  Litt.  164,  166.  (g)  See  page  115.  (h)  Bracton,  I,  2.  c.  84.    Litt.  H  266  to  278. 
(i)  I.  2 1.  14,  e.  15.                 (h)  firitton,  o.  72.                 (I)  S  267.  (m)  Utt.  f  268. 

can  release  to,  but  not  enfeoff  each  other,  becanse  the  freehold  is  joint.  lb.  And  one 
tenant  in  common  may  enfeoff  his  oompanion  but  not  release,  becaose  the  freehold  id  t»ev- 
eral.    lb. 

Snch  partitions  are  now  nsnally  made  by  means  of  a  bill  in  chancery  in  the  same  manner  as 
partition  between  joint  tenants.] 

(19)  [See  1  Ves,  Sen.  340;  Bum.  Bed.  Law,  voi  1,  p.  16;  7  Sim.  257.1 
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The  law  of  hotch-pot  took  place  then  only  when  the  other  lands  descending 
from  the  ancestor  were  fee-simple ;  for,  if  they  descended  in  tail,  the  donee  in 
firankmarriage  was  entitled  to  her  share,  without  bringing  her  lands  so  given 
into  hotch-pot  (n)  And  the  reason  is,  because  lands  descending  in  fee-simple 
are  distributed,  oy  the  policy  of  law,  for  the  maintenance  of  all  the  daughters ; 
and  if  one  has  a  sufficient  provision  out  of  the  same  inheritance,  equal  to  the 
rest,  it  is  not  reasonable  that  she  should  have  more :  but  lands  descending  in 
tail,  are  not  distributed  by  the  operation  of  the  law,  but  by  the  designation  of 
the  giYGT,  per  formam  doni;  it  matters  not  therefore  how  unequal  this  distribu- 
tion ma^be.  Also  no  lands,  but  such  as  are  given  in  frankmarria^e,  shall  be 
brought  into  hotch-pot ;  for  no  others  are  looked  upon  in  law  as  given  for  the 
advancement  of  the  women,  or  by  way  of  marriage  portion,  (o)  And,  therefore, 
as  gifts  in  frankmarriage  are  fallen  into  disuse,  I  should  hardly  have  mentioned 
the  law  of  hotch-pot,  had  not  this  method  of  division  been  revived  and  copied 
bj  the  statute  for  distribution  of  personal  estates,  which  we  shall  hereafter  con- 
sider at  large. 

The  estate  in  coparcenary  may  be  dissolved,  either  by  partition,  which  dis- 
unites the  possession ;  by  alienation  of  one  parcener,  which  disunites  the  title, 
and  may  disunite  the  interest ;  or  by  the  whole  at  last  descending  to  and  vesting 
in  one  single  person,  which  brings  it  to  an  estate  in  severalty. 

IV.  Tenants  in  common  are  such  as  hold  by  several  and  distinct  titles,  but 
by  unity  of  possession ;  because  none  knoweth  his  own  severalty,  and  therefore 
they  all  occupy  promiscuously,  (p)  This  tenancy,  therefore,  happens  where  there 
is  a  unity  of  possession  merely,  but  perhaps  an  entire  disunion  of  interest,  of 
titles  ana  of  time.  For  if  there  be  two  tenants  in  common  of  lands,  one  may 
hold  his  part  in  fee-simple,  the  other  in  tail,  or  for  life ;  so  that  there  is  no 
♦necessary 
purchase ; 

BO  that  there  L ^  __  , ^  ^ , 

the  other's  but  yesterday ;  so  there  is  no  unity  of  time.  The  only  unity  there 
is,  is  that  of  possession :  and  for  this  Littleton  gives  the  true  reason,  because  no 
man  can  certainly  tell  which  part  is  his  own ;  otherwise  even  this  would  be 
soon  destroyed. 

Tenancy  in  common  maybe  created,  either  by  the  destruction  of  the  two 
other  estates  in  joint-tenancy  and  coparcenary,  or  by  special  limitation  in  a 
deed.  (20)  By  the  destruction  of  the  two  other  estates,  I  mean  such  destruction 
as  does  not  sever  the  unity  of  possession,  but  only  the  unity  of  title  or  interest: 
As,  if  one  of  two  joint-tenants  in  fee  alienes  his  estate  for  the  life  of  the  alienee, 
the  alienee  and  the  other  joint-tenant  are  tenants  in  common;  for  they  have 
DOW  several  titles,  the  other  joint-tenant  by  the  ori^nal  grant,  the  alienee  by 
the  Jxevr  alienation ;  (q)  and  they  also  have  several  mterests,  the  former  joint- 
tenant  in  fee-simple,  the  aHenee  for  his  own  life  only.  So,  if  one  joint-tenant 
gives  his  part  to  A  in  tail,  and  the  other  gives  his  to  B  in  tail,  the  donees  are 
tenants  in  common,  as  holding  by  different  titles  and  conveyances,  (r)  If  one 
of  two  parceners  alienes,  the  alienee  and  the  remaining  parcener  are  tenants  in 
common ;  {s)  because  they  hold  by  different  titles,  the  parcener  by  descent,  the 
alienee  by  purchase.  So  likewise,  if  there  be  a  grant  to  two  men,  or  two  womeiiy 
and  the  heirs  of  their  bodies,  here  the  grantees  shall  be  joint-tenants  of  the  life- 
estate,  but  they  shall  have  several  inheritances ;  (21)  because  they  cannot  possibly 
have  one  heir  of  their  two  bodies,  as  might  have  been  the  case  had  tlie  limita- 
tion been  to  a  man  and  woman,  and  the  heirs  of  their  bodies  begotten :  {t)  and 

(n)/M<f.  (274.  (o)/Mrl.  275.  (/>)  76<rf.  292.  {q)  Ibid,  12^ 

(r)iMd.  209.  («)/M(}.  309.  (l)iMd.  283. 

(20)  So  in  the  ITnited  States  tenancies  in  common  exist  where  real  estate  descends  to  two 
or  more  persons  as  heirs  at  law ;  and  generally  by  statute,  estates  which,  at  the  common  law, 
wonld  have  been  estates  in  joint  tenancy,  are  made  estates  in  common. 

(*21)  [And  the  same  is  tme  of  a  limitation  to  two  men  or  two  women  and  then:  heirs  gener- 
ally.   4Mee.andW.229.1 
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in  this,  and  the  like  caBeft,  their  i^ne  shall  be  tenants  in  .common ;  becanse 
Ihey  iiiiist  claim  by  different  titles,  one  as  heir  of  A,  and  the  other  as  heir  of  B  ; 
r  *193  1  *^  those  two  not  titles  by  *purchase,  but  descent.  In  short,  whenever 
■•  J   an  estAbe  in  jomt-tenatoey  or  coparcenary  is  dissolved,  so  that  there  be  no 

partition  made,  bat  the  tmity  of  possession  continues,  it  is  turned  into  a  tenancy 
m  common. 

A  tenancy  in  common  may  also  be  created  by  express  limitation  in  a  deed ; 
but  here  care  must  be  taken  not  to  insert  words  which  imply  a  joint  estate ; 
and  then  if  lands  be  given  to  two  or  more,  and  it  be  not  joint^tenancy,  it  must  be  a 
tenancy  in  common.  But  the  law  is  apt  in  its  constructions  to  favor  joint- 
tenancy  rather  than  tenancy  in  common ;  (u)  because  the  divisible  services 
issuing  from  land  (as  rent,  &c.)  are  not  divided,  nor  the  entire  services  (as  fealty) 
multiplied  by  joint-tenancy,  as  they  must  necessarily  be  upon  a  tenancy  in  com- 
mon. Land  given  to  two,  to  be  holden  the  one  moiety  to  one,  and  the  other 
moiety  to  the  other,  is  an  estate  in  common ;  {to)  and,  if  one  grants  to  another 
half  his  land,  the  grantor  and  grantee  are  also  tenants  in  common :  {x)  because, 
as  has  been  before  (y)  observed,  joint-tenants  do  not  take  by  distinct  halves  or 
moieties;  and  by  such  grants  the  division  and  severalty  of  the  estate  is  so 
plainly  expressed,  that  it  is  impossible  they  should  take  a  joint  interest  in  the 
whole  of  the  tenements.  But  a  devise  to  two  persons  to  hold  jointly  and  severally^ 
is  said  t<>  be  a  joint-tenancy ;  (z)  because  that  is  necessarily  implied  in  the  worn 
'* jointly,"  the  word  "  severally  "  perhaps  only  implying  the  power  of  partition ; 
and  an  estate  given  to  A  and  B,  equcdly  to  he  divided  between  them,  though  in 
deeds  it  hath  l^n  said  to  be  a  joint-tenancy  (a)  (for  it  implies  no  more  than  the 
law  has  annexed  to  that  estate,  viz. :  divisibility),  (b)  yet  in  wills  it  is  certainly  a 
tenancy  in  common,  (c)  because  the  devisor  may  oe  presumed  to  have  meant 
what  is  most  beneficial  to  both  the  devisees,  though  his  meaning  is  imperfectly 
expressed.  And  this  nicety  in  the  wording  of  grants  makes  it  the  most  usual 
r  ♦194 1  *®  ^^^^  ^  ^^^  safest  way,  when  a  tenancy  in  common  ♦is-  meant  to  be 
L  J   created,  to  add  express  words  of  exclusion  as  well  as  description,  and 

limit  the  estate  to  A  and  B,  to  hold  as  tenants  in  common^  and  not  as  joints 
tenants. 

As  to  the  incidents  attending  a  tenancy  in  common :  tenants  in  common  (like 

Eint-tenants)  are  compellable  by  the  statutes  of  Henry  VIII  and  William  III, 
fore  mentioned,  (d)  to  make  partition  of  their  lands;  which  they  were  not  at 
common  law.  They  properly  take  by  distinct  moieties,  and  have  no  entirety  of 
interest;  and  therefore  there  is  no  survivorship  between  tenants  in  common.  (22) 
Their  other  incidents  are  such  as  merely  arise  from  the  unity  of  possession ; 
and  are  therefore  the  same  as  appertain  to  joint-t>enants  merely  upon  that 
account ;  such  as  being  liable  to  reciprocal  actions  of  waste,  and  of  account,  by 
the  statutes  of  Westm,  2,  c.  22,  and  4  Ann.  c.  16.  For  by  the  common  law  no 
tenant  in  common  was  liable  to  account  with  his  companion  for  embezzling  the 
profits  of  the  estate ;  (e)  thougK,  if  one  actually  turns  the  other  out  of  possession, 
an  action  of  ejectment  will  lie  against  him.  (/ )  (28)  But,  as  for  other  incidents 
of  joint-tenants,  which  arise  from  the  privity  of  title,  or  the  union  and  entirety 
of  interest  (such  as  joining  or  being  joined  in  actions,  (g)  unless  in  the  case 
where  some  entire  or  indivisible  thing  is  to  be  recovered),  (A)  these  are  not  appli- 

ru)  Salk.  392.  fw)  Litt.  J  298.  C')  I^>id.  290.  (y)  Seo  p.  183.  (z)  Poph.  52. 

/a>  I  Eq.  Gas.  AW.  291.  (h)  1  P.  Wm».  17.  (e)  3  Rep.  89.    1  Vont.  83.  (d)  Faires  id5  an«t  19. 

rJ/co7litt7l99.  (/}  Ibid.  200.  (gj  LItt.  i  811.  (hj  Co.  Utt.  197.     '    "«w  «,  «, ,  iw. 


(22)  [But  a  tenancy  in  common  with  benefit  of  snrvivoTBhi]^  my  exiRt  without  being  a 
joint-tenancy,  because  sumvorehip  is  not  the  only  characteristic  of  a  Joint-tenancy.  Per 
Bayley,  J.  1  M.  and  S.  435.]  ,   ,    , 

See  Hatton  v.  Pinch,  4  Beav.  186;  In  le  Drakeley's  Bstate,  19  id.  396;  Turner  v  Whittaker, 

r23)  See  Sandford  v,  Ballard,  33  Beav.  401.    As  to  what  is  an  exclusion  of  a  co-tenant  from 
moBOim,  see  this  case,  and  also  Tyson  v.  Faiioiough,  2  Sim.  and  S.  143. 


prissession,  see  this  oase^ 
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cable  to  tenants  in  oommon,  whocie  interesis  are  distinct,  and  whose  titles  are 
not  joint  but  several.  (24) 

Estates  in  common  can  only  be  dissolved  two  ways:  1.  Bj[  uniting  all  the  titles 
and  interests  in  one  tenant,  by  purchase  or  otherwise;  whicb  brings  the  whole 
to  one  severalty :  2.  By  making  partition  between  the  several  tenants  in  common^ 
which  gives  tiiem  all  respective  severalties.  For  indeed  tenancies  in  common 
differ  in  nothing  from  sole  estates  but  mei^ly  in  the  blending  and  unity  of  pos- 
session.   And  this  finishes  our  inquiries  with  respect  to  the  nature  of  08kUe^. 


CHAPTEE  XIIL 
OF  THE  TITLE  TO  THINGS  REAL,  IN  GENERAL. 

The  foregoing  chapters  having  ho&i  principally  employed  in  Refining  the 
nature  of  things  real,  in  describing  the  tenures  by  which  they  may  be  holden, 
and  in  distinguishing  the  several  kinds  of  esMe  or  interest  that  may  be  had 
the]f>ein ;  I  now  come  to  consider,  lastly^  the  title  to  things  real^  with  the  manner 
of  acquiring  and  losing  it 

A  title  is  thus  defined  by  Sir  Edward  Coke  (a) — TUultis  eetjusta  causa  possi- 
dendi  id  quod  nostrum  est :  or,  it  is  the  means  whereby  the  owner  of  lauds  hath 
the  just  possession  of  his  property. 

CaJ  1  Inst.  845. 


18  tbi 


^24)  [The  rule  which  detennines  whether  tenaots  in  common  should  sue  jointly  or  seveiaUjTj 

rounded  upon  the  nature  of  their  interest  in  the  matter  or  thing  which  is  the  cause  of  action. 
For  injuries  to  their  common  property,  as  trespass  quare  clausum  fregit,  or  a  nuisaDce,  <&c.,  or 
the  recovery  of  any  thing  m  whicn  they  have  a  common  right,  as  for  rent  reserved  by  them,  or 
waste  upon  a  le&se  for  years,  they  should  all  be  a  party  to  the  action ;  but  they  must  sue  Beverally 
in  a  real  action  generally,  for  they  have  several  titles.  Com.  Biff.  Abatement,  E.  10 ;  Co.  Litt.  1^. 
Tut  if  waste  be  committed  where  there  is  no  lease  by  them  alT,  the  action  by  one  alone  is  good. 
2  Mod.  62.  But  one  tenant  in  common  cannot  avow  alone  for  taking  cattle  damage  feasant^ 
but  he  ought  also  to  make  cognizance  as  bailiiOf  of  his  companion.  3  Heu.  Bla.  366 ;  Sir  Wm. 
Jones,  Rep.  253.] 

A  tenant  in  common  may  convey  his  inteiest  in  the  whole  estate  so  held  without  his  Qo-tenant 
joining,  but  he  cannot  convey  his  share  in  any  particular  part  of  the  estate  so  held,  by  metes  and 
bounds,  so  as  thereby  to  bind  his  co-tenant  without  his  assent.  And  the  reason  is  that  such  con 
veyance  might  ipjunously  affect  the  right  of  the  co-tenant  to  partition  by  compelling  him  to  take 
his  share  out  of  several  dintiuct  parcels,  instead  of  having  it  all  assigned  together  as  one  parcel, 
as  might  otherwise  have  been  done.  But  any  such  convevance  of  a  part  is  binding  up(m  the 
grantor  himself,  and,  it  seems,  can  be  questioned  only  by  the  co-tenant  whose  interests  are  inju- 
riously affected  by  it.  See  1  Waahb.  Keal  Prop.  417 ;  and  cases  there  cited ;  Campau  v.  Godfrey, 
Id  Mich.  27.  And  for  the  same  reason  it  would  seem  that  the  share  of  one  co-tenant  in  less  than 
the  whole,  cannot  be  sold  on  execution  against  him,  and  thereby  the  co-tenants  be  bound.  Great 
Falls  Co.  V,  Woniter,  16  N.  H.  412 ;  Soutter  v.  Porter,  27  Me.  405 ;  Campau  v.  Godfrey,  IB  Miob.  27. 

Tenants  in  common  and  o)^her  joint  owners  are  held  to  the  utmost  good  faith  toward  each  other 
in  respect  to  their  joint  interests,  and  neither  will  be  allowed  to  take  advantage  of  the  relation  to 
make  a  profit  at  the  expense  of  the  other.  One  of  them  cannot  acquire  a  tax  title  of  the  other's 
interest.  Brown  v,  Hoele,  30  III.  119;  Pi^e  «.  Webster,  8  Mich.  263;  Butler  .v.  Porter,  IS  id. 
292 ;  Lloyd  v.  Lynch,  28  Penn.  St  419.  Kor  can  he  buy  in  an  outstanding  title  and  use  it  to  the 
prejudice  of  his  co-tenant  if  the  latter  is  willing  to  contribute  jn'o  rata  to  the  piirehase.  Van 
Home  V.  Fonda,  5  Johns.  Ch.  4Q7 ;  Tenable  «.  Beanchamp,  3  B^na,  321 ;  Owing;^  v.  McClain,  1 
A.  K.  Marsh.  230 ;  Brittin  i;.  Handy,  20  Ark.  381 ;  Rothwell  v.  Dewees,  2  Black,  613. 

One  tenant  in  common  mav  compel  the  other  to  share  the  expense  of  such  repairs  as  are  abso- 
lutely necessary  to  save  the  buildings  on  the  common  property  goiuff  to  decay.  As  to  this  see  1 
Washb.  Keal  I^p.  421.  But  he  cannot  compel  the  co-tenant  to  make  imiNMyements,  or  to  con- 
tribute pro  rata  to  those  he  may  make  himself;  but  in  the  event  of  partition,  improvements  one  has 
wade  at  his  own  expense  may  be  taken  into  account,  and  the  party  making  them  may  have  them 
Bct  off  til  him,  if  it  can  be  done  without  afft^cting  injuriously  the  rights  oi  the  other. 

Partition  between  tenants  in  common  it  has  been  held  may  be  made  hy  iheir  voluntary  action, 
followed  by  exclusive  posses.<uon  by  each  in  accordance  with  the  partition,  without  any  deed. 
Jackson  t'.  Harder,  4  Johns.  202;  Wood  v.  Fleet,  36  if.  Y.  499.  But  see  1  TVashb.  on  Real  Prop. 
460,  and  cases  cited.  Whether  such  partition  would  affect  the  title  or  not,  it  would  so  far  bind 
the  possession  as  to  give  to  each  co-tenant  the  rights  and  incidents  of  an  exclusive  possession  of 
the  part  set  off  to  him.    Washb.  ubi  fupra. 
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There  are  several  stages  or  degrees  requisite  to  form  a  complete  title  to  lands 
and  tenements.     AVe  wul  consider  them  in  a  progressive  order. 

I.  The  lowest  and  most  imperfect  degree  of  title  consists  in  the  mere  naked 
possefision,  or  actual  occupation  of  the  estate ;  without  any  apparent  right,  or  any 
shadow  or  pretence  of  right,  to  hold  and  continue  such  possession.  This  may 
hapiHjn  when  one  man  invades  the  possession  of  another,  and  by  force  or  sur- 
prise turns  him  out  of  the  occupation  of  his  lands ;  which  is  termed  a  dissetsitiy 
being  a  dei)rivation  of  that  actual  seisin,  or  corporal  freehold  of  the  lands,  which 
the  tenant  before  enjoyed.  Or  it  may  happen,  that  after  the  death  of  the  ances- 
r  *,  Qg  I  tor  and  before  the  entry  of  *the  heir,  or  after  the  death  of  a  particular 
^  -'  tenant  and  before  the  entry  of  him  in  remainder  or  reversion,  a  stranger 
may  contrive  to  get  possession  of  the  vacant  land,  and  hold  out  him  that  had  a 
right  to  enter.  In  all  which  cases,  and  many  others  that  might  be  here  sug- 
gested, the  wrong-doer  has  only  a  mere  naked  possession,  which  the  rightful 
owner  may  put  an  end  to  bv  a  variety  of  legal  remedies,  as  will  more  fully 
appear  in  the  third  book  of  these  Commentories.  But  in  the  mean  time,  till 
some  act  be  done  by  the  rightful  owner  to  devest  this  possession  and  assert  his 
title,  such  actual  possession  is,  prima  facie,  evidence  of  a  legal  title  in  the  pos- 
sessor; and  it  may,  by  length  of  time,  and  negligence  of  him  who  hath  the  right, 
by  degrees  ripen  into  a  perfect  and  indefeasible  title.  (1)  And,  at  all  events, 
without  such  actual  possession  no  title  can  be  completely  good. 

II.  The  next  step  to  a  good  and  perfect  title  is  the  right  of  possession,  which 
may  reside  in  one  man,  while  the  actual  possession  is  not  m  himself,  but  in 
another.  For  if  a  man  be  disseised,  or  otherwise  kept  out  of  possession,  by  any 
of  the  means  before  mentioned,  though  the  actual  possession  be  lost,  yet  he  has 
still  remaining  in  him  the  right  of  possession ;  and  may  exert  it  whenever  he 
thinks  proper,  by  entering  upon  the  disseisor,  and  turning  him  out  of  that 
occupancy  which  he  has  so  illegally  gained.  But  this  right  of  possession  is  of 
two  sorts :  an  apparent  right  of  possession,  which  may  be  defeated  by  proving  a 
better;  and  an  actual  ri^t  of  possession,  which  will  §tand  the  test  against  all 
opponents.  Thus  if  the  disseisor,  or  other  wrong-doer,  dies  possessed  of  the  land 
whereof  he  so  became  seised  by  his  own  unlawml  act,  and  the  same  descends  to 
his  heir;  now  by  the  common  law  the  heir  hath  obtained  an  apparent  right, 
though  the  actual  right  of  possession  resides  in  the  person  disseised ;  and  it 
shall  not  be  lawful  for  the  person  disseised  to  devest  this  apparent  right  by 
mere  entry  or  other  act  of  his  own,  but  only  by  an  action  at  law :  (b)  (2)  for, 
until  the  contrary  be  proved  by  legal  demonstration,  the  law  will  rather  presume 
r  *197  1  ^^®  right  to  *reside  in  the  heir,  whose  ancestor  died  seised,  than  in  one 
L  -»  who  has  no  such  presumptive  evidence  to  urge  in  his  own  be*half.  Which 
doctrine  in  some  measure  arose  from  the  principles  of  the  feudal  law,  which, 
after  feuds  became  hereditary,  much  favoured  the  right  of  descent;  in  order 
that  there  might  be  a  person  alwavs  upon  the  spot  to  perform  the  feudal  duties 
and  services;  (c)  and  therefore  when  a  feudatory  died  in  battle,  or  otherwise,  it 
presumed  always  that  his  children  were  entitled  to  the  feud,  till  the  right 
was  otherwise  determined  by  his  fellow-soldiers  and  fellow-tenants,  the  peers 
of  the  feudal  court    But  if  he,  who  has  the  actual  right  of  possession,  puts  in 

(b)  Litt  f  885.  (0)  Oab.  Ten.  18. 

(I)  [In  goneral  a  porson  in  actual  possession  of  real  property  cannot  bo  ousted  unless  the  party 
claiming  can  estabUsh  some  well-founded  title,  for  it  ia  a  general  rale,  governing  in  all  actions  uf 
ejectment  (the  pnmer  proceeding  to  recover  possession  of  an  estatt;).  that  the  plaintiff  must  recover 
on  the  strength  ofhis  own  title,  and  of  coarse  he  cannot  in  general  fonnd  his  claim  upon  the 
insufficiency  of  the  defendant's:  5  T.  R.  110,  n.  1 ;  1  East,-246;  11  id.,  488;  3  M.  and  S.  516; 
for  poHsession  gives  the  defendant  a  right  against  every  person  who  cannot  show  a  sufficient 
title,  and  the  party  who  would  change  the  possession  must  therefore  first  establish  a  legal 
title.     Id.  ibid. ;  4  Burr.  2487  ;  2  T.  R.  634  ;  7  id.  47.] 

{Z)  [That  is  to  say,  a  real  action.    Real  actions  (with  some  few  exceptions)  having  been 
abohshed  by  the  statute  3  and  4  TVm.  lY,  c.  27,  this  effect  of  a  descent  from  a  disseisor,  caUed  a 
descent  cast,  was  also  taken  away  by  the  same  statute,  sec.  39.] 
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his  claim,  and  brings  his  action  within  a  reasonable  time,  and  can  prove  bv 
what  unlawful  means  the  ancestor  became  seised,  he  will  then  by  sentence  vi 
law  recover  that  possession,  to  which  he  hath  such  actual  right  Yet,  if  he 
omits  to  bring  this  his  possessory  action  within  a  competent  time,  his  adversary 
may  imperceptibly  gain  an  actual  right  of  possession,  in  consequence  of  the 
other's  negligence.  And  by  this,  and  certain  other  means,  the  party  kept  out 
of  possession  may  have  nothing  left  in  him,  but  what  we  are  next  to  speak  of,  viz.: 
III.  The  mere  right  of  property,  the  jus  proprietatis,  without  either  possession 
or  even  the  right  of  possession.  This  is  frequently  spoken  of  in  our  books 
nnder  the  name  of  the  mere  right,  jus  merum  ;  and  the  estate  of  the  o\meT  is  in 
such  cases  said  to  be  totally  divested,  and  put  to  a  right,  (d)  A  person  in  this 
situation  may  have  the  true  ultimate  property  of  the  lands  in  himself:  but  by 
the  intervention  of  certain  circumstances,  either  by  his  own  negligence,  the 
solemn  act  of  his  ancestor,  or  the  determination  of  a  court  of  justice,  the  pre- 
sumptive evidence  of  that  right  is  strongly  in  favour  of  his  antagonist ;  who  has 
thereby  obtained  the  absolute  right  of  possession.  As,  in  the  first  place,  if  a 
person  disseised,  or  turned  out  of  possession  of  his  estate,  neglects  to  pursue  his 
remedy  within  the  time  limited  by  law :  by  this  means  the  disseisor  or  his  heirs 

fain  tne  actual  right  of  possession  :  *for  the  law  presumes  that  either   r  i^^qq  -i 
e  had  a  good  right  originally,  in  virtue  of  which  he  entered  on  the   ^  ^ 

lands  in  question,  or  that  since  such  his  entry  he  has  procured  a  sufficient  title ; 
and,  therefore,  after  so  long  an  acquiescence,  the  law  will  .not  suffer  his  pos- 
session to  be  disturbed  witnout  inquiring  into  the  absolute  right  of  property. 
Yet,  still,  if  the  person  disseised  or  his  neir  hath  the  true  right  of  property 
remaining  in  himselJ^  his  estate  is  indeed  said  to  be  t^jmed  into  a  mere  right ; 
but,  by  proving  such  his  better  right,  he  may  at  length  recover  the  lands. 
Again,  if  a  tenant  in  tail  discontinues  his  estate-tail,  by  alienating  the  lands  to 
a  stranger  in  fee,  and  dies ;  here  the  issue  in  tail  hath  no  right  of  possessmi, 
independent  of  the  right  oi property :  for  the  law  presumes  j^n/na /aae  that  the 
ancestor  would  not  disinherit,  or  attempt  to  disinherit,  his  heirs,  unless  he  had 
power  to  do  so ;  and  therefore,  as  the  ancestor  had  in  himself  the  right  of  pos- 
session, and  has  transferred  the  same  to  a  stranger,  the  law  will  not  permit  that 
possession  now  to  be  disturbed,  unless  by  showing  the  absolute  right  of  property 
to  reside  in  another  person.  The  heir,  therefore,  in  this  case  has  onlv  a  mere 
right,  and  must  be  strictly  held  to  the  proof  of  it,  in  order  to  recover  tlie  lands. 
Lastly,  if  by  accident,  neglect,  or  otherwise,  judgment  is  given  for  either  pai-tv 
in  B,uy  possessory  action  (that  is,  such  wherein  the  right  of  possession  onlj,  anS 
not  that  of  property,  is  contested,)  and  the  other  party  hath  indeed  in  himself 
the  right  of  property,  this  is  now  turned  to  a  mere  right ;  and  upon  proof 
thereof  in  a  subsequent  action  denominated  a  writ  of  right,  he  shall  recover 
his  seisin  of  the  lands.  (3) 

Thus,  if  a  disseisor  turns  me  out  of  possession  of  my  lands,  he  thereby  gains 
9b  mere  naked  possession,  m\di  I  still  retain  the  right  of  possession,  9XiA.  right  of 
property.  If  the  disseisor  dies,  and  the  land  descend  to  his  son,  the  son  gains 
an  apparent  right  oi possession  ;  but  I  still  retain  the  actual  right  both  of  pos- 
session  and  property.  If  I  acquiesce  for  thirty  years,  (4)  without  bringing  any 
action  to  recover  possession  of  the  lands,  the  son  gains  the  actual  rigJU  of  pos- 
session, and  I  retain  *nothing  but  the  mere  right  of  property.  And  even  r  ♦!  no  n 
this  right  of  property  will  fail,  or  at  least  it  will  be  without  a  remedy,   ^  J 

(d)  Co.  Lltt.  S45. 

(3)  [Thirt  right  of  property,  aa  distineuished  from  the  right  of  poRRession,  has  been  abolished 
bi  almost  every  case  oy  the  abolition  of  those  real  actions  in  which  alone  it  could  have  been  vin- 
dicated.   Stat.  3  and  4  Wm.  IV,  c.  27.] 

(4)  The  term  i8n<»w  twenty  years ;  see  the  statute  of  3  and  4  TVm.  IT,  c.  27,  s.  2.  And  by 
that  statute  it  is  provided  that  the  right  and  title  of  the  person  who  might,  within  the  time 
limited,  have  had  the  proper  remedy,  but  who  has  failed  to  resort  to  it,  shall  be  extinguished. 

In  general  twenty  years,  after  the  right  accrues,  will  bo  found  to  be  the  period  limited  by 
statute  in  the  American  states,  within  which  the  owner  must  bring  action  for  recovery  of  real 
estate.  Exceptions  ore  generally  made  in  these  statutes  in  favor  of  infants,  married  women, 
insane  persons,  personB  beyond  the  seas,  and  sometimes  other  dassefl. 
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unless  I  pmnsue  it  within  the  space  of  sixty  years.  So  also  if  the  father  be  tenan 
in  tail,  and  alienes  the  estate-tail  to  a  stranger  in  fee,  the  alienee  thereby  gain 
the  riahi  of  possession,  and  the  son  hath  only  the  mere  right  or  right  of  property 
And  hence  it  will  follow,  that  one  man  may  have  thepossession,  another  the 
right  0^  possession,  and  a  third  the  rigJit  of  property.  For  if  a  tenagat  in  tail 
enfeoffs  A  in  fee  simple,  and  dies,  and  B  disseises  A;  now  B  will  have  the 
possession,  A  the  right  of  possession,  and  the  issue  in  tail  the  rigid  of  property : 
A  may  recover  the  possession  against  B ;  and  afterwards  the  issue  in  tau  may 
evict  A,  and  unite  in  himself  the  possession,  the  right  of  possessions  and  also 
tlie  right  of  property.    In  which  union  consistsi 

IV.  A  complete  title  to  lands,  tenements  and  hereditaments.  For  it  is  an 
ancient  maxim  of  the  law,  (e)  that  no  title  is  completely  ffood,  unless  the  right 
of  possession  be  joined  with  the  right  of  property ;  wnich  right  is  then  de- 
nominated a  double  right,  jus  duplicatum,  or  droit  droit,  (f)  And  when  to 
this  double  right  the  actual  possession  is  also  united,  when  there  is,  according  to 
the  expression  of  Fleta,  {g)  juris  et  seisino^  conjunction  then,  and  then  only,  is  the 
title  completely  legal 


CHAPTER  XIV. 

OF  TITLE  BY  DESCENT. 

The  several  aradcUioyis  and  stages,  requisite  to  form  a  complete  title  to  lands> 
tenements,  ana  hereditaments,  having  been  briefly  stated  in  the  preceding 
chapter,  we  are  next  to  consider  the  several  manners,  in  which  this  complete 
title  (and  therein  principUlly  the  right  oi property)  may  be  reciprocally  lost  and 
acquired :  whereby  the  dominion  of  things  real  is  either  continued  or  transferr^ 
from  one  man  to  another.  And  here  we  must  first  of  all  observe,  that  (as  gain 
and  loss  are  terms  of  relation,  and  of  a  reciprocal  nature)  by  whatever  method 
one  man  gains  an  estate,  by  that  same  method,  or  its  correlative,  some  other 
man  has  lost  it.  As  where  the  heir  acquires  by  descent,  the  ancestor  has  first 
lost  or  abandoned  his*  estate  by  his  death :  where  the  lord  gains  land  by  escheat, 
the  estate  of  the  tenant  is  first  of  all  lost  by  the  natural  or  legal  extinction  of  all 
his  hereditary  blood:  where  a  man  gains  an  interest  by  occupancy,  the  former 
owner  has  previously  relinquished  his  right  of  possession :  where  one  man  claims 
bj  prescription  or  immemorial  usuag^,  another  man  has  either  parted  with  his 
right  by  an  ancient  and  now  forgotten  gi'ant,  or  has  forfeited  it  by  the  supine- 
ness  or  neglect  of  himself  and  his  ancestors  for  ages :  and  so,  in  case  of  forfeiture, 
the  tenant  by  his  own  misbehaviour  or  neglect  has  renounced  his  interest  in  the 
estate ;  whereupon  it  devolves  to  that  person  who  by  law  may  take  advantage 
r  1^201 1  ^^  ^^^^  default :  and,  in  alienation  by  coimnon  assurances,  •the  two 
»-  J   considerations  of  loss  and  acquisition  are  so  interwoven,  and  so  constantly 

(e)  Mlrr.  I.  S,  a  S7.  (f)  Co.  LiU.  286.    Bract.  I.  6,  fr.  S,  c.  6.  (g)  I.  S,  c.  Id,  »  6. 

To  bar  the  owner's  Hght  under  these  statutes,  it  is  necesnary :  1.  That  the  land  should  have 
aeen  in  the  actual  posnession  of  anikther :  Jackson  v.  Schoonmaker,  2  Johns.  234 ;  Cobum  o. 
Hollis,  3  Met.  129;  Doswell  v,  De  La  Lan«a,  20  How.  32;  Trapnav.  Burton,  24  Ark.  271.  2. 
That  the  poR^ession  fihuuld  have  been  continuous  for  the  full  statutory  period  :  Sorber  v  Wjlling, 
10  Watts,  141 ;  Holdfast  v,  Shepard,  6  Ired.  361 ;  School  District  v.  Lynch,  33  Conn.  333.  3. 
That  it  should  have  been  under  a  claim  of  right  adverse  to  that  of  the  owner,  and  not  in  recog- 
nition of  his  title;  (»r  as  a  mere  **  sauatter"  :  Gay  v.  kitohell,  35  6a.  139;  and  4.  That  the  poo- 
SHssion  must  have  been  ol  that  nuolic  and  notorious  character  that  the  owner,  if  ffuilty  or  no 
ncfsligence,  would  have  been  niaae  aware  of  it  and  of  the  claim  of  right  accompanying  it.  Pro 
prietors.  Ac,  r.  Springer,  4  Mass.  418 ;  Morrison  r.  Kelly,  22  111.  610;  Scruggs  r.  Scruggs.  43  Mo. 
142.  Mere  acts  of  trespaRS  on  laud  do  not  C(m8tituce  adverse  possession.  Hale  v.  Glidden,  10 
K.  H,  ;ttH» ;  Loftin  v.  Cobb,  1  Jones  N.  C.  406 ;  Denham  r.  Holeraan,  26  Geo.  182 ;  Braxdale  r. 
Speed,  1  A.  K.  Marsh.  106;  Tmesdale  v.  Ford,  37  111.  210;  Parker  r.  Parker,  1  Allen,  245.  As 
to  what  may  be  sufficient  to  establish  adverHC  possession,  sec  Stanley  v.  White,  14  East,  332; 
Ewiug  r.  Burnet,  11  Pet.  41;  Johnston  v,  Irwin.  3  S.  and  R.  291;  Barr  r.  Gratz,  4  Wheat. 
213;  Brown  t?.  Porter,  10  Mass.  93;  Morriscm  v.  Chapin,  97  Mass.  72;  Davidson  v,  Beatty,  3 
IF.  and  McH.  595;  Farley  t;.  Lenox,  8  S.  and  R.  392;  Booth  r.  Small,  25  Iowa,  177;  Cass  r. 
Richardson,  %  Cold.  28,  Sheaffer  v.  Eakman,  56  Penn.  St  144;  Whitehead  v.  Folev,  28  Texas, 
268.    It  is  not  necessary  that  tl^  same  pexaon  should  oontinnoujsly  have  occupied  adverselv :  for 
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contemplated  together,  that  we  never  hear  of  any  conveyance,  without  at  once 
receiving  the  ideas  aa  well  of  the  grantor  as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  hand,  and  of  losing  on  the  other, 
a  title  to  estates  in  things  real,  are  reduced  by  our  law  to  two ;  descenty  where 
the  title  is  vested  in  a  man  by  the  single  operation  of  law :  zxiA.  purchase^  where 
the  title  is  vested  in  him  by  his  own  act  or  agreement  (a)  (1) 

Descent,  or  hereditary  succession,  is  the  title  whereby  a  man  on  the  death  of 
his  ancestor  acquires  his  estate  by  right  of  representation,  as  his  heir  at  law.  An 
heir,  therefore,  is  he  upon  whom  the  law  casts  the  estate  immediately  on  the 
death  of  the  ancestor :  and  an  estate,  so  descending  to  the  heir,  is  in  law  called 
the  inheritance.  (2) 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee-simple,  is  a  point  of 
the  highest  importance ;  and  is  indeed  the  principal  object  of  the  laws  of  real 
property  in  England.  All  the  rules  relating  to  purchases,  whereby  the  legal 
course  of  descents  is  broken  and  altered,  perpetually  refer  to  this  settled  law  of 
inheritance,  as  a  datum  or  first  principle  universally  known,  and  upon  which 
their  subsequent  limitations  are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and 
the  heirs  of  his  body,  is  a  limitation  that  cannot  be  perfectly  understood  without 
a  previous  knowledge  of  the  law  of  descents  in  fee-simple.  One  may  well  per- 
ceive that  this  is  an  estate  confined  in  its  descent  to  such  heirs  only  of  the 
donee,  as  have  sprung  or  shall  spring  from  his  body;  but  who  those  heirs  are 

(<t)  Co.  Lltt.  1. 

two  or  more  persons  may  occupy  successively,  and  if  they  are  in  privity  with  each  other—as  in 
the  case  of  grantor  and  grantee,  or  ancestor  and  heir — ^the  latter  is  entitled  to  have  the  benefit 
of  the  possession  of  the  one  to  who<<e  right  he  has  succeeded. 

(1)  L  Purchase  in  law  is  used  in  contradistinction  to  descent,  and  is  any  other  mode  of  acquir- 
ing real  property,  viz. :  by  a  man's  own  act  and  agreement,  by  devise,  and  by  every  species  of 

£*ti,  or  grant ;  and  as  the  land  taken  b^  purchase  has  very  difierent  inheritable  qualities  from 
ud^taken  by  descent,  the  distinction  is  important.    See^<Mf£,  pages  241,  243. 

Mr.  Hargrave  in  his  note  to  Co.  Litt  lo,  b,  distinguishes,  perhaps  too  astutely,  a  title  by 
escheat  both  from  a  purchase  and  from  a  descent  Upon  similar  reasoning  a  frirther  division 
might  be  made  in  favor  of  title  by  prerogative,  as  where  the  crown  takes  land  conveyed  to  an 
alien,  d^. ;  hxit  purchase  is  general! v  understood  to  be  any  acquisition  otherwise  than  by  descent.  ] 

The  statute  3  and  4  Wm.  lY,  c.  106,  enacts  that  the  word  ''purchaser''  in  that  act  shall  mean 
the  person  who  last  acquired  land  otherwise  than  by  descent,  or  than  by  escheat,  partition  or 
inclosure,  by  the  effect  of  which  the  land  shall  become  part  of,  or  descendible  with,  other*Iand 
acquired  by  descent 

(2)  [The  statute  of  3  and  4  Wm.  TV,  c.  106,  for  the  amendment  of  the  law  of  inheritance, 
enacts,  that  in  every  case  descent  shall  be  traced  from  the  purchaser,  but  the  last  owner  shall 
be  considered  to  be  the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the  land.  It  ia 
also  enacted,  that  an  heir  who  is  entitled  under  a  will  shall  take  as  devisee,  and  not  by 
descent :  and  a  limitation  in  any  assurance  to  the  grantor  and  his  heirs  shall  create  an  estate 
by  purchase :  bat  if  any  person  ac<|[uires  lands  by  purchase,  under  a  limitation  to  the  heirs,  or 
the  heirs  of  the  body,  of  any  of  his  ancestors,  such  land  shall  descend,  and  the  descent  shall 
be  traced  as  if  the  ancestor  named  in  such  limitation  had  been  the  purchaser  of  the  land.  It 
is  i\irther  enacted,  that  no  brother  or  sister  shall  be  considered  to  iimerit  immediately  from  his 
or  her  brother  or  sister,  but  shall  trace  descent  through  their  common  parent ;  and  eveiy  lin- 
eal ancestor  may  be  heir  to  any  of  his  issue,  in  preference  to  collateral  persons  claiming 
through  him ;  t£e  male  line  to  be  preferred  throu^out  in  tracing  descents ;  but,  In  case  of 
the  failure  of  male  paternal  ancestors  of  the  person  from  whom  the  descent  is  to  be 
traced  upwards,  and  of  their  descendants,  the  mother  of  his  more  remote  male  paternal 
ancestor,  or  her  descendants,  shall  be  the  heir  or  heirs  of  such  person,  in  preference  to  a  less 
remote  paternal  ancestor;  and  the  mother  of  his  more  remote  male  maternal  ancestor,  and 
her  descendants,  shall  be  heir  or  heirs,  in  preference  to  the  mother  of  a  less  remote  mi^e 
maternal  ancestor.  And  it  is  frirther  enacted,  that  any  person  related  to  the  person  from 
whtmi  the  descent  is  to  be  traced  by  the  half  blood  shall  be  capable  of  being  his  heir,  and 
shall  stand  next  in  order  of  inheritance  afler  any  relation  of  the  same  degree  of  the  whole 
blood,  and  his  issue,  where  the  common  ancestor  shall  be  a  male,  and  next  after  the  common 
ancestor  where  such  common  ancestor  shall  be  a  female :  and  after  Uie  death  of  a  person  attainted 
his  descendants  may  inherit.  The  act  does  not  extend  to  any  descent  which  took  place  before 
the  1st  of  January,  1834,  nor  to  any  assurance  executed  before  the  said  date,  or  the  will  of  any 
person  who  died  before  Uie  said  date,  which  assurance  or  will  contains  anjr  limitation  or  ^ft  to 
the  heir  or  heirs  of  any  person  under  which  the  persim  or  persons  answering  the  description  of 
heir  would  have  been  entitled  to  an  estate  by  purchase  if  this  act  had  not  been  made ;  but  such 
limitation  or  gift  shall  take  effect,  whether  the  person  named  as  ancestor  was  or  was  not  living 
on  the  said  1st  day  of  January,  1834.] 
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whether  all  his  children  both  male  and  female,  or  the  male  only,  and  (among  the 
males^  whether  the  eldest,  youngest,  or  other  son  alone,  or  all  the  sons  together, 
shall  be  his  heirs ;  this  is  a  point  that  we  must  result  back  to  the  standing  law 
of  descents  in  fee-simple  to  be  informed  of. 

r  1^202 1  *^^  order  therefore  to  treat  a  matter  of  this  universal  consequence 
L  J   the  more  clearly,  I  shall  endeavour  to  lay  aside  such  matters  as  will  only 

tend  to  breed  embarrassment  and  confusion  in  our  inquiries,  and  shall  confine 
myself  entirely  to  this  one  object.  I  shall  therefore  decline  considering  at 
present  who  are,  and  who  are  not,  capable  of  being  heirs;  reserving  that 
for  the  chapter  of  escheats.  I  shall  also  pass  over  tne  frequent  division  of 
descents  into  those  b  v  custom,  statute,  and  common  law :  for  oescents  by  parties 
ular  custom,  as  to  all  the  sons  in  gavelkind,  and  to  the  youngest  in  borough- 
English,  have  already  been  often  {o)  hinted  at,  and  may  also  be  incidentally 
touched  upon  again ;  but  will  not  make  a  separate  consideration  by  themselves, 
in  a  system  so  general  as  the  present:  and  descents  by  statute,  or  fees-tail jt?er 
formam  doni,  in  pursuance  of  the  statute  of  Westminster  the  second,  have  also 
Deen  already  (c)  copiously  handled;  and  it  has  been  seen  that  the  descent  in  tail 
is  restrained  and  regulated  according  to  the  words  of  the  original  donation,  and 
does  not  entirely  pursue  the  common  law  doctrine  of  inheritance;  which,  and 
which  only,  it  will  now  be  our  business  to  explain.  (3) 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred,  and  the  several 
degrees  of  consanguinity,  it  will  be  previously  necessary  to  state,  as  briefly  as 
possible,  the  true  notion  of  this  kindred  or  alliance  in  blood,  {d) 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these  subjects  to  be 
"  vinculum  personarum.  ah  eodem  stipite  descendentium : "  the  connexion  or  rela- 
tion of  persons  descended  from  the  same  stock  or  common  ancestor.  This  con- 
sanguinity is  either  lineal,  or  collateral. 

r  *203 1  *Lineal  consanguinity  is  that  which  subsists  between  persons,  of 
L  J  whom  one  is  descended  in  a  direct  line  from  the  other,  as  between  John 
Stiles  (the  propositus  in  the  table  of  consanguinity)  and  his  father,  grandfather, 
great-grandfather,  and  so  upwards  in  the  direct  ascending  line;  or  between 
John  Stiles  and  his  son,  grandson,  great-^andson,  and  so  downwards  in  the  direct 
descending  line.  Every  generation,  in  this  lineal  direct  consanguinity,  constitutes 
a  different  degree,  reckoning  either  upwards  or  downwards :  the  father  of  John 
Stiles  is  relat^  to  him  in  the  first  degree,  and  so  likewise  is  his  son  ;  his  grand- 
sire  and  grandson  in  the  second ;  his  great-grandsire  and  great-grandson  in  the 
third.  This  is  the  pnly  natural  way  of  reckoning  the  degrees  in  the  direct  line, 
and  therefore  universally  obtains,  as  well  in  the  civil,  (e)  and  canon,  (/)  as  in  the 
common  law.  {g) 

The  doctrine  of  lineal  consanguinity  is  sufficiently  plain  and  obvious;  but  it 
is  at  the  first  view  astonishing  to  consider  the  number  of  lineal  ancestors  which 
every  man  has,  within  no  very  great  number  of  degrees;  and  so  many  different 
bloods  (h)  is  a  man  said  to  contain  in  his  veins,  as  he  hath  lineal  ancestors.  Of 
these  he  hath  two  in  the  first  ascending  degree,  his  own  parents ;  he  hath  four 
in  the  second,  the  parents  of  his  father  and  the  parents  of  his  mother ;  he  hath 
eight  in  the  third,  the  parents  of  his  two  grandfathers  and  two  grandmothers ; 
and  by  the  same  rule  of  progression,  he  hath  an  hundred  and  twenty-eight  in 

(bj  See  Book  T,  paires  74,  75.    Book  11,  pages  83,  86.  CeJ  See  page  112,  Ao. 

(dj  For  a  taWer  explanation  of  the  doctrine  of  consangninitv,  and  the  conaeqiiencos  resulting  fk-om  a  right 
apprehension  of  its  nature,  see  an  essay  on  coUatereU  coruanguvnity.  (Law  tracts,  Oxon.  17G2. 8vo.,or  1771. 4to.) 
(€)  jy,  88,  10, 10.  r/J  Decretal,  I.  4,  tU.  14.  CffJ  Co.  Litt  23.  (hj  Ibid.  12. 

(3)  [The  devolution  of  an  estate  tail  is  oi  a  verv  different  nature  from  a  descent  in  fee- 
fdmple  at  common  law ;  in  the  former  the  heir  of  the  original  purchaser  or  donee  in  tail 
succeeds ;  in  the  latter  the  succession  devolved  upon  the  heir  of  the  person  last  seized ;  -and  con- 
sequently the  rule  excluding  the  half  blood,  and  tiie  effect  of  a  possessio  fratris  had  no  applica- 
tion to  a  descent  in  twl :  8  T.  R.  211 ;  and,  until  8  Hen.  VIII,  c.  28,  each  taker  was  so  far  c(m- 
sidered  to  take  as  a  purchaser  under  the  original  gift,  per  formam  rfa»»,that  his  claim  was  not 
hindered  by  the  attamder  and  corruption  of  the  blood  of  his  ancestor.  3  Rep.  10 :  8  id.  165,  a: 
Cro.  Eli*.  28.] 
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the  seventh;  a  thonsand  and  twenty-four  in  the  tenth:  and  at  the  twentieth 
degree,  or  the  distance  of  twenty  generations,  every  man  hath  above  a  million 
of  ancestors,  as  common  arithmetic  will  demonstrate,  (i)  This  lineal  consan- 
guinity, we  may  observe,  falls  strictly  within  the  definition  of  vtnculum 
*per8onarum  ab  eodem  stipite  descendentium  ;  since  lineal  relations  are  r  ^^qa  i 
such  as  descend  one  from  the  other,  and  both  of  course  from  the  same  ^  •» 

common  ancestor. 

Collateral  kindred  answers  to  the  same  description :  collateral  relations  agree- 
ing with  the  lineal  in  this,  that  they  descend  from  the  same  stock  or  ancestor ; 
but  differing  in  this,  that  they  do  not  descend  one  from  the  other.  Collateral 
kinsmen  are  such,  then,  as  lineally  spring  from  one  and  the  same  ancestor,  who 
is  the  atirpSy  or  root,  the  stipes,  trunk,  or  common  stock,  from  whence  these  re- 
lations are  branched  out  As  if  John  Stiles  hath  two  sons,  who  have  *each  r  ^i^^-  • 
a  numerous  issue ;  both  these  issues  are  lineally  descended  from  John  ^  J 

Stiles  as  their  common  ancestor;  and  they  are  collateral  kinsmen  to  each  other, 
because  they  are  all  descended  from  this  common  ancestor,  and  all  have  a  por- 
tion of  his  blood  in  their  veins,  wliich  denominates  them  consanguineos. 

We  must  be  careful  to  remember,  that  the  very  being  of  collateral  consan- 
guinity consists  in  this  descent  from  one  and  the  same  common  ancestor.  Thus 
Titius  and  his  brother  are  related ;  why  ?  because  both  are  derived  from  one 
father :  Titius  and  his  first  cousin  are  related ;  why  ?  because  both  descend 
from  the  same  grandfather;  and  his  second  cousin's  claim  to  consanguinity  is 
this,  that  they  are  both  derived  from  one  and  the  same  great  grand-father.  In  short, 
as  many  ancestors  as  a  man  has,  so  many  common  stocks  he  has,  from  which 
collateral  kinsmen  may  be  derived.  And  as  we  are  taught  by  holy  writ,  that 
there  is  one  couple  of  ancestors  belonging  to  us  all, -from  whom  the  whole  race 
of  mankind  is  descended,  the  obvious  and  undeniable  consequence  is,  that  all 
men  are  in  some  degree  related  to  each  other.  For  indeed,  if  we  onlv  suppose 
each  couple  of  our  ancestors  to  have  left,  one  with  another,  two  children  ;  and 
each  of  those  children  on  an  average  to  have  left  two  more  (and,  without  such 
a  supposition,  the  human  species  must  be  daily  diminishing) ;.  we  shall  find 
that  all  of  us  have  now  subsisting  near  two  hundred  and  seventy  millions  of 
kindred  in  the  fifteenth  degree,  at  the  same  distance  from  the  several  common 
ancestors  as  ourselves  are ;  besides  those  that  are  one  or  two  descents  nearer  to 
or  farther  from  the  common  stock,  who  may  amount  to  as  many  more,  (i)  And  if 

(ij  This  win  seem  surprising  to  tlioee  who  are  nnacanainted  with  the  increasing  power  of  progressive 
nnroi>cr8,'  but  is  palpably  evident  from  the  following  table  of  a  geometrical  progression  in  which  the  fli-Kt 
term  is  2.  and  the  denominator  also  2  ;  or.  to  speak  more  intelligibly,  it  is  evident,  for  that  each  of  us  has 
two  ancestors  in  the  lli-st  degree  ;  the  number  of  whom  is  doubled  at  every  remove,  becanse  each  of  oar 
ancestoi-8  has  also  two  immediate  ancestors  of  his  own  . 

JAneal  Decrees,  I^umber  of  Ancestors.    Lineal  Degrees.  Kumber  of  Ancestors, 

I  ....7. »  11  ..../; M48 

a 4  12 4096 

3 «  13 81» 

4 16  14 16384 

5 32  15 32768 

6 64  16 6SS36 

7 128  17 1310T2 

8 296  18 262144 

9 512 


10 1024  20 1048976 

A  shorter  method  of  finding  the  nurabef  of  ancestors  at  any  even  degroe  is  bv-  squaring  the  number  of 
ancestors  at  half  Uiat  number  ol  degrees.  Thus  16  (the  number  of  ancestors  at  lour  degrees)  is  the  squure 
of  4,  the  nanil»er  of  ancestors  at  two;  256  is  the  sqnare  ori6 ;  «S636  of  256;  and  the  number  of  ancestors  at 
40  degrecH  would  be  the  square  of  1018576,  or  upwards  of  a  million  roillions.(4) 

{k\  This  will  swell  more  considerably  than  the  former  calculalion;  for  here,  thongh  the  first  term  is  but  1, 
the  denominator  is  4;  that  is.  there  is  one  kinsman  (a  brother)  in  the  flrat  degree,  who  makes,  together  wil^ 
XXkQproposUus.  the  two  descendants  from  the  first  couple  of  ancestors:  and  in  every  other  degroe  the  num- 
l>er  of  kindred  must  be  the  qaadiruple  of  those  in  the  degree  which  Immediately  precedes  ft.    For,  since 

(4)  [This  calcnlation  is  right  in  DumberB,  bat  is  fonnded  on  a  false  supposition,  as  is  evident 
&om  the  results ;  one  of  which  is  to  dve  a  man  a  greater  number  of  ancestors  all  living  at  one 
time  than  the  whole  population  of  the  earth :  another  would  be,  that  each  man  now  living, 
instead  of  beins  descended  from  Noah  and  his  wife  alone,  might  clsam  to  have  had  at  that  time 
an  almost  indennite  number  of  relatives.  Intermarriages  among  relatives  are  one  checlc  on  this 
incredible  Increase  of  relatives.  This  is  noticed  afterwards  by  Blackstone,  as  to  collateral  rela- 
tives.] 
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this  calculation  should  appear  incompatible  with  the  number  of  inhabitants  on 
the  earth,  it  is  because,  by  intermarriages  among  the  several  descendants  from 
the  .same  ancestor,  a  hundred  or  a  thousand  modes  of  consanguinity  may  be 
consolidated  in  one  person,  or  he  may  be  related  to  us  a  hundred  or  a  thousand 
different  ways. 

r  i^oQg  1  *The  method  of  computing  these  degrees  in  the  canon  law,  (/)  which 
I-  J  our  law  has  adopted,  (m)  is  as  follows :  we  begin  at  the  common  ance^ 

tor,  and  reckon  downwards :  ana  in  whatsoever  degree  the  two  persons,  or  the 
most  remote  of  them,  is  distant  from  the  common  ancestor,  that  is  the  degree  in 
which  they  are  related  to  each  other.  Thus  Titius  and  his  brother  are  related 
r  48207  1  i^  ^^®  first  *degree ;  for  from  the  father  to  each  of  them  is  counted  only 
^  J  one ;  Titius  and  his  nephew  are  related  in  the  second  degree ;  for  the 

nephew  is  two  degrees  removed  from  the  common  ancestor ;  viz. :  his  own  grand- 
fatner,  the  father  of  Titius.  Or  (to  give  a  more  illustrious  instance  from  our 
English  annals),  King  Henry  the  Seventh,  who  slew  Richard  the  Third  in  the 
battle  of  Bosworth,  was  related  to  that  prince  in  the  fifth  degree.  Let  the  jpro- 
positus  therefore  in  the  table  of  consanguinity  represent  King  Richard  the 
Third,  and  the  class  marked  (e)  King  Henry  the  Seventh.  Now  thfeir  common 
stock  or  ancestor  was  King  Edward  the  Third,  the  abavus  in  the  same  table : 
from  him  to  Edmond,  duke  of  York,  the  proavus,  is  one  degi'ee ;  to  Richard^ 
earl  of  Cambridge,  the  avus,  two ;  to  Richard,  duke  of  York,  the  pater,  three ; 
to  King  Richard  the  Third,  the  propositus,  four ;  and  from  King  Edward  the 
Third  to  John  of  Gant  (a)  is  one  aeg:ree ;  to  John,  earl  of  Somerset,  (b)  two ;  to 
John,  duke  of  Somerset,  (c)  three;  to  Margaret,  countess  of  Richmond,  (b)  four; 

each  conple  of  ancestors  has  two  descendants,  who  Increase  In  a  duplicate  ra^.  it  \rai  follow  that  the  roffo. 
In  which  all  the  descendants  inci'case  downwards,  must  be  double  to  that  in  which  the  ancestors  Increase 
upwards ;  but  we  have  seen  that  the  ancestors  increase  upwards  in  a  dnpUcalo  ratio  i  tliererore  the  descend* 
ants  mnst  increase  downwards  in  a  double  duplicate,  that  is,  in  a  quadruple  ratio.  (5) 

Collateral  Degrtet,  Number  of  Kindred,    CoUateralDegreea,  Number  of  Kindred 

1 ...' 1  II  r. .:  1048576 

2 4  13 41M304 

3 le  13 lermie 

4 64  14 67108864 

5 25a  15 268435456 

6 1024  16 1073t41834 

7  4096  17  4284967396 

8  16384  18  17179869184 

9 »i5538  19 -68719476736 

10 26i344  30 374817906944 

This  calculation  may  also  be  formed  by  a  more  oompendioas  pi'ooess,  viz. :  by  nqnarlnf;  the  couules,  or 
half  the  number  of  ancestors,  at  any  given  degree;  which  will  Airiilsh  us  with  the  number  of  kiucii'cd  we 
have  in  the  same  degi'ee,  at  equal  distance  with  ourselves  fram  the  common  stock,  besides  those  at  unequal 
distances.  Thus,  in  the  tenth  lineal  degree,  the  number  of  ancestors  is  lOil ;  its  half,  or  the  couiiles.  amount 
to  619;  the  number  of  kindi'Cfl  in  the  tenth  collatciai  degree  amounts  thererore  to  262144,  or  the  square  of 
612.  And  if  wo  will  bo  at  the  trouble  to  recollect  the  sbito  of  the  sevei*al  families  within  our  own  knowledge, 
and  observe  how  fUr  they  agree  with  this  account :  that  is,  whetiier  on  an  avenige  every  man  has  not  one 
brotlier  or  sister,  four  first  cousins,  sixteen  second  cousius,  and  so  on;  we  shall  lliid  that  the  present  calcu- 
lation is  very  fkr  iVom  being  overcharged. 

(I)  Deoretal.  4,  U,  8  and  9.  (m)  Co.  Litt.  83. 


(5)  [The  learned  Judge's  reasoning  is  just  and  correct;  and  that  the  collateral  relations  are 
quamnpled  in  each  generation  may  be  thus  demonstrated : — As  we  are  supposed,  upon  an  average, 
to  have  one  brotlier  or  sister,  the  two  children  by  the  father's  brother  or  sister  will  make  two 
cousins,  and  the  mother's  brother  or  sister  will  produce  two  more,  in  all,  four.  For  the  same 
reasim,  my  father  and  mother  must  each  have  had  four  cousins,  aud  their  children  are  niy  second 
cousins ;  so  I  have  eight  second  cousins  by  my  father,  and  eight  by  my  mother ;  together  six- 
teen. Ajid  thus  again.  I  shall  have  thirty-two  third  cousins  on  my  father's  side,  and  thirty -two 
on  my  mother's,  in  all,  sixty-four.  Hence  it  follows  that  each  preceding  number  in  the  series 
must  be  multiplied  by  twice  two  or  four. 

This  immense  increase  of  the  numbers  depends  upon  the  supposition  that  no  one  marries  a  rela- 
tion ;  but  to  avoid  such  a  connexion  it  will  very  sotm  be  necessary  to  leave  the  kingdom.  How 
these  two  tables  of  consanguinity  mav  be  reduced  by  the  intermarriage  of  relations,  will  appear 
fVom  the  following  simple  case :  If  two  men  and  two  women  were  put  upon  an  uninhabited 
island,  and  became  two  married  couples,  if  they  bad  only  two  children  each,  a  male  and  female, 
who  respectively  intermarried,  and  in  like  manner  produced  two  children,  who  are  thus  continued 
ad  infinitum  ;  it  is  clear,  that  there  would  never  be  more  than  four  persons  in  each  generation ; 
aud  if  the  parents  lived  to  see  their  great-grandchildren,  the  whole  number  would  never  be  more 
than  sixteen ;  and  thus  the  families  might  be  perpetuated  without  any  incestuous  connection.] 
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to  King  Henry  the  Seventh,  (t)  five.  Which  last  mentioned  prince,  being  the 
farthest  removed  from  the  common  stock,  rives  the  denomination  to  the  de- 
gree of  kindred  in  the  canon  and  municipal  law.  Though,  according  to  the 
computation  of  the  civilians  (who  count  upwards,  from  either  of  the  persons  re- 
lated, to  the  common  stock,  and  then  downwards  again  to  the  other :  reckoning 
a  degree  for  each  person  both  ascending  and  descending),  these  two  princes 
were  related  in  the  ninth  degree,  for  from  King  Richard  the  Third  to  Richard, 
duke  of  York,  is  one  degree;  to  Richard,  earl  of  Cambridge,  two;  to  Edmond, 
duke  of  York,  three;  to  King  Edward  the  Third,  the  common  ancestor,  four; 
\o  John  of  Gant,  five ;  to  John,  earl  of  Somerset,  six ;  John,  duke  of  Somerset, 
seven ;  to  Margaret,  countess  of  Richmond,  eight ;  to  King  Henry  the  Seventh, 
nine,  {n)  (6) 

*The  nature  and  degrees  of  kindred  being  thus  in  some  measure  r  ^iQAg  1 
explained,  I  shall  next  proceed  to  lay  down  a  series  of  rules  or  canons  of  ^-  ^ 
inheritance,  according  to  which,  estates  are  transmitted  from  the  ancestor 
to  the  heir ;  together  with  an  explanatory  comment,  remarking  their  original 
and  progress,  the  reasons  upon  which  they  are  founded,  and  in  some  cases  their 
agreement  with  the  laws  of  other  nations. 

1.  The  first  rule  is,  that  inheritances  shall  lineally  descend  to  the  issue  of 
the  person  who  last  died  actually  seised  in  infinitum;  but  shall  never  lineally 
ascend.  (7) 

To  explain  the  more  clearly  both  this  and  the  subsequent  rules,  it  must  first 
be  observed,  that  by  law  no  inheritance  can  vest,  nor  can  any  person  be  the 
actual  complete  heir  of  another,  till  the  ancestor  is  previously  d^.  Nemo  est 
hceres  viventts.  (S)  Before  that  time  the  person  who  is  next  in  the  line  of  suc- 
cession is  callea  an  heir  apparent,  or  heir  presumptive.  Heirs  apparent  are 
such,  whose  right  of  inheritance  is  indefeasible,  provided  they  outlive  the  ances- 
tor; as  tlie  eldest  son  or  his  issue,  who  must  by  the  course  of  the  common  law 
be  heir  to  the  father  whenever  he  happens  to  die.  Heirs  presumptive  are  such 
who,  if  the  ancestor  should  die  immediately,  would  in  the  present  circumstances 
of  things  be  his  heirs ;  but  whose  right  of  inheritance  may  be  defeated  by  the 
contingency  of  some  nearer  heir  being  bom :  as  a  brother,  or  nephew,  whose 
presumptive  succession  may  be  destroyed  by  the  birth  of  a  child  or  a  daughter, 
whose  present  hopes  my  be  hereafter  cut  off  by  the  birth  of  a  son.  Nay,  even 
if  the  estate  hath  descended,  by  the  death  of  the  owner,  to  such  brother,  or 
nephew,  or  daughter,  in  the  former  cases,  the  estate  shall  be  devested  and  taken 

(n)  See  the  table  of  consanguinity  annexed:  wherein  all  the  dei^recs  of  collateral  kindretl  to  the.  proposUtu 
are  computed  so  flir  as  the  tenth  of  the  civilians  and  the  seventh  of  the  canonists  inclusive  ;  the  fonner 
being  distingulBhed  by  the  numeral  lettei-s,  the  latter  by  the  common  cyphers. 

(6)  [The  difference  of  the  computation  by  the  civil  and  canon  laws  may  be  expressed  shortly 
thus:  tbe  civilians  take  tihe  snm  of  the  deipeesin  both  lines  to  the  common  ancestor;  the 
canonists  take  only  the  number  of  degrees  in  the  longest  line.  Hence,  when  the  canon  law 
prohibits  all  marriages  between  persons  related  to  each  other  within  the  seventh  degree,  this 
would  restrain  all  marriages  wiuiin  the  I4th  degree  of  the  civil  law.  In  the  1st  book,  425,  n., 
it  is  observed  that  all  marriages  are  prohibited  between  persons  who  are  related  to  each  other 
within  the  third  degree,  according  to  the  computation  of  the  civil  law.  This  affords  a  solu- 
tion to  the  vulgar  paradox,  that  fii^t  cousins  may  marry  and  second  cousins  cannot.  For  first 
cousias  and  all  cousins  m^  marry  by  the  civil  law ;  and  neither  first  nor  second  cousins  can 
marry  bv  the  canon  law.  But  all  me  prohibitions  of  tbe  canon  law  might  have  been  dispensed 
with.  It  is  said,  that  the  canon  law  computation  has  been  adopted  b;y  the  law  of  England ;  yet 
I  do  not  know  a  single  instance  in  which  we  have  occasion  to  refer  to  it.    But  the  civil  law  cnm- 

Sutation  is  of  great  importance  in  ascertaining  who  are  entitled  to  the  administration,  and  to  the 
istributivo  shares,  of  intestate  personal  property.    Seepostf  504,  515.] 

(7)  This  canon  of  descent  is  very  ^nerally  changed  m  the  United  States,  so  as  to  admit  at 
least  the  father  and  mother  as  heirs  m  the  event  of  the  failure  of  lineal  descendants.  It  is  also 
altered  in  England  by  statute  3  and  4  Wm.  IV,  c.  106.    See  infraf  p.  240,  note. 

(8)  [In  a  devise,  however,  if  lands  be  left  to  the  heir  of  M  it  may  be  ^ood  as  designaUo  persancB, 
and  he  may  take  in  the  lifetime  of  M.  Goodright  d.  Brooking  u.  White,  2  Bla.  1010.  There  is 
also  an  exception  to  this  rule  in  the  case  of  the  duchy  of  Cornwall,  which  vests  in  the  king's 
first-bom  son  by  hereditary  right  in  the  lifetime  of  his  father.  3  Bao.  Ab.  A,  449 ;  8  Kep.  1 ; 
Seld.  tit  Hon.  2,  5.] 
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away  by  the  birth  of  a  posthumous  child ;  and,  in  the  latter^  it  shall  also  be 
totally  devested  by  the  birth  of  a  posthumous  son.  (o)  (9) 
r  ^oQo  1       *We  must  also  remember,  that  no  person  can  be  properly  such  an 
'  J   ancestor,  as  that  an  inheritance  of  lands  or  tenements  can  be  derived 

from  him,  unless  he  hath  had  actual  seisin  of  such  lands,  either  by  his  own 
entry,  or  by  the  possession  of  his  own  or  his  ancestor's  lessee  for  years,  or  by 
receiving  rent  from  a  lessee  of  the  freehold :  (p)  (10)  or  unless  he  hath  had  what 
is  equivalent  to  corporal  seisin  in  hereditaments  that  are  incorporeal;  such  as 
the  receipt  of  rent,  a  presentation  to  the  church  in  case  of  an  advowson,  (q)  and 
the  like.  But  he  shall  not  be  accounted  an  ancestor,  who  hath  had  only  a  bare 
right  or  title  to  enter  or  be  otherwise  seised.  And  therefore  all  the  casetr 
which  will  be  mentioned  in  the  present  chapter,  are  upon  the  supposition  that 
the  deceased  (whose  inheritance  is  now  claimed)  was  the  last  person  actually 
seised  thereof.  For  the  law  requires  this  notoriety  of  possession,  as  evidence 
that  the  ancestor  had  that  property  in  himself,  which  is  now  to  be  transmitted 
to  his  heir.  (11)  Which  notoriety  had  succeeded  in  the  place  of  the  ancient 
feudal  investiture,  whereby,  while  feuds  were  precarious,  the  vassal  on  the 
descent  of  lands  was  formerly  admitted  in  the  lord's  court  (as  is  still  the  practice 
in  Scotland),  and  there  received  his  seisin,  in  the  nature  of  a  renewal  of  his 
ancestor's  grant,  in  the  presence  of  the  feudal  peers ;  till  at  length,  when  the 
right  of  succession  became  indefeasible,  an  entry  on  any  part  of  the  lands  within 
the  county  (which  if  disputed  was  afterwards  to  be  tried  by  those  peers),  or  other 
notorious  possession,  was  admitted  as  ecjuivalent  to  the  formal  grant  of  seisin, 
and  made  the  tenant  capable  of  transmitting  his  estate  by  descent  The  seisin 
therefore  of  any  person,  thus  understood,  makes  him  the  root  or  stock,  from 
which  all  future  inheritance  by  right  of  blood  must  be  derived:  which  is  very 
briefly  expressed  in  this  maxim,  seisinafadt  stipitem,  (r) 
r*2im  *When  therefore  a  person  dies  so  seised,  the  inheritance  first  goes  to 
^  J   his  issue :  as  if  there  be  Geoffrey,  John,  and  Mattliew,  ffnmdfather,  father, 

and  son;  and  John  purchases  lands,  and  dies;  his  son  MatUiew  shall  succeed 

(o)  Bro.  tit.  detoent,  68.  (p)  Co.  Lltt.  16.  (q)  1  bid,  11.  (rj  Flet.  I.  6,  c.  2,  f  8. 


(9)  [But  besides  the  case  of  a  posthumous  child,  if  lands  are  given  to  a  son,  who,  dies,  leav- 
ing a  sister  his  heir;  if  the  parents  have  at  any  distance  of  time  uflerwards  another  son,  this 
son  shall  devest  the  descent  upon  the  sister,  and  take  the  estate  a.s  heir  to  his  bn)ther.  Co. 
Litt  11 ;  Doct.  and  Stud.  1  dial.  c.  7.  So  the  same  estate  may  be  frequently  devested  by  the 
subsequent  birth  of  a  nearer  presumptive  heir.  As  if  an  estate^  is  given  to  an  only  child,  who 
dies,  it  may  descend  to  an  aiHit,  who  may  be  stripped  of  it  by  an  afler-bom  uncle,  on  whom  a 
subsequent  sister  of  the  deceased  may  enter,  ana  who  will  again  be  deprived  of  the  estate  by 
the  birth  of  a  brother.  It  seems  to  be  determined  that  every  one  has  a  right  to  retain  the 
rents  and  profits  which  accrued  while  he  was  thus  legally  possessed  of  the  inheritance.  Harg. 
Co.  Litt.  11 ;  3  Wils.  526.  This  is  in  the  cfc^e  of  descent,  see  H.  Chit.  Desc.  294;  but  whore  a 
posthumous  child  takes  by  purchase,  he  is  entitled  not  only  to  the  estate  itself,  but  to  the 
mtermediate  profits  of  the  estate  also.    Id.  296,  297,  298.] 

(10)  [It  seems  doubtful  whether  receiving  rent  reserved  on  a  freehold  le»?e,  is  equivalent  to 
corporal  seisin  of  the  lands ;  up<m  c(miparing  the  passage  cited  in  Lord  Coke  as  an  authority, 
witn  Co.  Litt  32,  a,  and  3  Rep.  42,  a,  it  would  seem  that  his  opinion  was  in  the  negative.  The 
same  point  was  ruled  in  cases  cited  from  Hale's  MSS.,  and  Mr.  J.  Glyn's  MS.,  Hep.  by  Mr. 
flargrave ;  Co.  Litt.  15,  a.  n.  83 ;  and  in  Doe  v.  Kean,  7  T.  R.,  390.  Lord  Kenyon  certainly 
understands  him  so  to  have  thcmght,  and  adopts  it  as  a  rale,  that  to  give  such  seisin,  rent  nmst 
have  been  received  after  tJie  expiration  of  the  freehold  lease.  See  also  Doe  v.  Whichelo, 
8  T.  R.  213.1 

(11)  [This  requisition  of  seisin  does  not,  however,  apply  where  the  pn>posed  ancestor  was  a 
purchaser;  for  from  him  the  estate  or  right  to  be  mherited  shall  descend,  whether  he  was 
seized  or  not  Pollex.  54 ;  2  Wils.  29 ;  4  Scott,  N.  R.  449.  A  condition  may  descend  upon 
the  heir,  althtmgh  no  estate  actually  descends  from  the  ancestor;  and  when  the  condition  is 
performed,  the  heir  shall  be  in  by  descent,  because  of  the  condition  descending.  Cas.  Temp. 
Talbot,  123.  Thus,  the  estate  of  a  devisee  or  surrenderee  of  a  copylmld  is  transmissible  before 
he  is  admitted.  5  Burr.  2786.  It  is  said  of  remainders  contingent  as  to  the  person,  that  they 
are  not  descendible  until  that  contingency  is  determined :  Fearne,  Con.  Rem.  371 ;  Watk.  Desc. 
4 ;  but  tJiis  is  only  to  say  that  you  cannot  trace  the  descent  until  you  know  from  whom  it  i»  to 
be  traced.] 
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him  as  heir,  and  not  the  grandfather,  Goeffrey ;  to  whom  the  land  shall  never 
ascend,  but  shall  rather  escheat  to  the  lord,  (s)  (12) 

This  rule,  so  far  as  it  is  affirmative  and  relates  to  lineal  descents,  is  almost 
nniversally  adopted  by  all  nations ;  and  it  seems  founded  on  a  principle  of  natural 
reason,  that  (whenever  a  right  of  property  transmissible  to  representatives  is 
admitted)  the  possessions  of  the  parents  snould  go,  upon  their  decease,  in  the 
first  place  to  their  children,  as  those  to  whom  they  have  given  being,  and  for 
whom  they  are  therefore  bound  to  provide.  But  the  negative  branch,  or  total 
exclusion  of  parents  and  all  lineal  ancestors  from  succeeding  to  the  inheritance 
of  their  offspring,  is  peculiar  to  our  own  laws,  and  such  as  have  been  deduced 
from  the  same  original.  For,  by  the  Jewish  Law,  on  failure  of  issue,  the  father 
succeeded  to  the  son,  in  exclusion  of  brethem,  unless  one  of  them  married  the 
widow,  and  raised  up  seed  to  his  brother,  (t)  And  by  the  laws  of  Rome,  in  the 
first  place,  the  children  or  lineal  descendants  were  preferred ;  and  on  failure  of 
these,  the  father  and  mother  or  lineal  ascendants  succeeded,  together  with  the 
brethren  and  sisters;  (u)  though  by  the  law  of  the  twelve  tables  the  mother  was 
originally,  on  account  of  her  sex,  excluded.  M  Hence  this  rule  of  our  laws  has 
been  censured  and  declaimed  against  as  absurd,  and  "derogating  from  the  maxims 
of  equity  and  natural  justice,  {w)  Yet  that  there  is  nothing  unjust  or  absurd 
in  it,  but  that  on  the  contrary  it  is  founded  upon  very  good  legal  reason,  may 
appear  from  considering  as  well  the  nature  of  the  rule  itself,  as  the  occasion  of 
introducing  it  into  our  laws. 

*We  are  to  reflect,  in  the  first  place,  that  all  rules  of  succession  to  r  i^oi  1 1 
estates  are  creatures  of  the  civil  ^o\\ty,a.nd  juris  posiiivi  merely.    The   *■  ^ 

right  of  property,  which  is  gained  by  occupancy,  extends  naturally  no  farther 
than  the  life  of  the  present  possessor:  after  which  the  land  by  the  law  of  nature 
would  again  beconfe  common,  and  liable  to  be  seised  by  the  next  occupant ;  but 
society,  to  prevent  the  mischiefs  that  might  ensue  from  a  doctrine  so  productive 
of  contention,  has  established  conveyances,  wills,  and  successions ;  whereby  the 
property  originally  gained  by  possession  is  continued  and  transmitted  from  one 
man  to  another,  according  to  the  rules  which  each  state  has  respectively  thought 
proper  to  prescribe.  There  is  certainly,  therefore,  no  injustice  done  to  individ- 
uals, whatever  be  the  path  of  descent  marked  out  by  the  municipal  law. 

If  we  next  consider  the  time  and  occasion  of  introducing  this  rule  into  our 
law,  we  shall  find  it  to  have  been  grounded  upon  very  substantial  reasons.  I 
think  there  is  no  doubt  to  be  made,  but  that  it  was  introduced  at  the  same  time 
with,  and  in  consequence  of,  the  feudal  tenures.  For  it  was  an  express  rule  of 
the  feudal  law,  (2;)  that  successionis  feudi  talis  est  natura,  quod  ascendentes  non 
Buccedunt ;  and  therefore  the  same  maxim  obtains  also  in  the  French  law  to  this 
day.  (y)  (13)  Our  Henry  the  First,  indeed,  among  other  restorations  of  the  old 
Saxon  laws,  restored  the  right  of  succession  in  the  ascending  line :  {z)  but  this 
soon  fell  again  into  disuse ;  for  so  early  as  Glanvil's  time,  who  wrote  under 

(9)  Litt.  S  8.  (t)  Seia.  de  8ucce»8.  EWmor.  e.  12.  (u)  Ff.  88.  16,  I.    Nov.  118, 197. 

(V)  Inst.  8,  3, 1.  (u>)  Oratg.  de  Jur.  feud.  I.  2.  t.  18,  i  15.    Locke  oa  Gov.  part  1,  ^M). 

(xj  2  Feud.  50.  CvJ  Doinat,  p.  ?,  I.  2,  t.  2.    MoQtesq.  Sp.  L.  I.  31,  c.  33.  (z)  LL,  Hen,  I,  o.  7D. 

(12)  [That  is,  the  father  shall  not  take  the  estate  as  heir  to  his  son  in  that  capacity;  yet  as 
a  father  or  mother  may  he  cousin  to  his  or  her  child,  he  or  she  may  inherit  to  him  as  snch, 
notwithstanding  the  relation  of  parent.  Eastwood  t?.  Tinke,  2  P.  Wms.  61;L  So  if  a  son  pur- 
chases lauds  and  dies  without  issue,  his  uncle  shall  have  the  land  as  heir,  and  not  the  father, 
though  the  father  is  nearer  of  blood :  Litt  s.  3 ;  but  ifln  this  case  the  uncle  acquires  actual  seisin 
and  dies  without  issue,  while  the  father  is  alive,  the  latter  may  then,  by  this  circuity,  have  the 
lands  as  heir  to  the  uncle,  though  not  as  heir  to  the  son,  for  that  he  cometh  to  the  land  by 
collateral  descent,  and  not  by  lineal  ascent.  Craig,  de  Jur.  Feud.  234  j  Wright's  Ten.  182,  n. 
(Z).  So  under  a  limitation  to  "  the  next  of  blood  of  A,"  the  father  would  on  the  death  of 
the  son  without  issue,  take,  in  exclusion  both  of  the  brothers  and  uncle  of  A,  who  would  have 
first  succeeded  under  the  usual  course  of  descent,  as  heirs  of  A:  for  a  father  is  nearer  in  prox> 
imity  of  bkK)d  than  a  brother  or  an  uncle :  Litt.  s.  3 ;  Co.  L.  10,  b.  11,  a. ;  3  Rep.  40  b. ;  1  v  ent. 
414  ;  Hale  G.  L.  323 ;  and  this  is  the  reason  why  the  father  is  preferred,  in  the  administration  of 
the  goods  of  the  son,  before  any  other  relation,  except  his  wife  and  children.] 

(1^)  But  this  is  since  altered^    Code  Civil,  L.  3,  tit.  1,  746* 
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Henry  the  Second,  we  find  it  laid  down  as  established  law,  (a)  that  hwreditas  num 
quam  ascendit;  which  has  remained  an  invariable  maxim  ever  since.  These  cir- 
cumstances evidently  show  this  rule  to  be  of  feudal  original ;  and  taken  in  that 
light,  there  are  some  ar^ments  in  its  favour,  besides  those  which  are  drawn 
r  412X2  1  *'"^^^y  iTom.  the  reason  of  the  thing.  For  if  the  feud  of  which  the 
"-  ^  son  died  seised,  was  really /(wrft*m  arUiquuniy  or  one  descended  to  him 

from  his  ancestors,  the  father  could  not  possibly  succeed  to  it,  because  it  must 
have  passed  him  in  the  course  of  descent,  before  it  could  come  to  the  son ; 
unless  it  were  feudum  rnaternum,  or  one  descended  from  his  mother,  and  then 
for  other  reasons  (which  will  appear  hereafter)  the  father  could  in  no  wise 
inherit  it.  .  And  if  it  were  feudum  novum,  or  one  newly  acquired  by  the  son, 
then  only  the  descendants  fh)m  the  body  of  the  feudatory  himself  could  succeed, 
by  the  known  maxim  of  the  early  feudal  constitutions;  (b)  which  was  founded 
as  well  upon  the  personal  merit  of  the  vassal,  which  mignt  be  transmitted  to  his 
children,  but  could  not  ascend  to  his  progenitors,  as  also  upon  this  consideration 
of  military  policy,  that  the  decrepit  grandsire  of  a  vigorous  vassal  would  be  but 
indifferently  qualified  to  succeed  him  in  his  feudal  services.  Nay,  even  if  this 
feudum  novum  were  held  by  the  son  ut  feudum  antiquum,  or  with  all  the 
equalities  annexed  to  the  feud  descended  from  his  ancestors,  such  feud  must 
in  all  respects  have  descended  as  if  it  had  been  really  an  ancient  feud;  and 
therefore  could  not  ^o  to  the  father,  because  if  it  had  been  an  ancient  feud,  the 
father  must  have  been  dead  before  it  could  have  come  to  the  son.  Thus, 
whether  the  feud  was  strictly  novum,  or  strictly  antiquum,  or  whether  it 
was  novum  held  ut  antiquum,  in  none  of  these  oases  the  father  could  possibly 
succeed.  These  reasons,  drawn  from  the  history  of  the  rule  itself,  seem  to  hie 
more  satisfactory  than  that  quaint  one  of  Bracton,  {c)  adopted  by  Sir  Edward 
Coke,  (rf)  which  regulates  the  descent  of  lands  according  tJj  the  laws  of  gravi- 
tation, (14) 

II.  A  second  general  rule  or  canon  is,  that  the  male  issue  shall  be  admitted 
before  the  female.  (15) 

r  4^213 1  *Thu8,  sons  shall  be  admitted  before  daughters ;  or,  as  onr  male  law- 
■■  .  ^  rivers  have  somewhat  uncomplaisantly  expressed  it,  the  worthiest  of 
blood  shall  be  preferred.(«)  As  if  John  Stiles  hath  two  sons,  Matthew  and 
Gilbert,  and  two  daughters,  Margaret  and  Charlotte,  and  dies ;  first  Matthew, 
and  (in  case  of  his  death  without  issue)  then  Gilbert,  shall  be  admitted  to  the 
succession  in  preference  to  both  the  daughters. 

This  preference  of  males  to  females  is  entirely  agreeable  to  tlie  law  of  suc- 
cession among  the  Jews,  (/)and  also  among  the  states  of  Greece,  or  at  least 
among  the  Athenians;  {g)  but  was  totally  unknown  to  the  laws  of  Rome  {h) 
(such  of  them  I  mean  as  are  at  present  extant),  wherein  brethren  and  sisters 
were  allowed  to  succeed  to  equal  portions  of  the  inheritance.  I  shall  not  here 
enter  into  the  comparative  merit  of  the  Roman  and  the  other  constitutions  in 
this  particular,  nor  examine  into  the  gi'eater  dignity  of  blood  in  the  male  or 
female  sex :  but  shall  only  observe,  that  our  present  preference  of  males  to 
females  seems  to  have  arisen  entirely  from  the  feudal  law.  For  though  our 
British  ancestors,  the  Welsh,  appear  to  have  given  a  preference  to  males,  (J)  yet 
our  Danish  predecessors  (who  succeeded  them)  seem  to  have  made  no  distinc- 

(n)  1.7,  e.l,  (hj\  Feud.W. 

(vj  T)t*cendU  itamiejus,  rnuuriponderotum  quid  oadent  dmnum  recta  tinea,  «i  nunqHom  rmacendU.  1. 9.  e.  SO. 
(tf)  I  Iii.-^t.  11.  (t)  Hal.  H.  C.  L.  28A.  (/)  Numb.  o.  27.  (g)  Fetii.  LL.  AUic.  I.  6.  t.  <. 

(h)  Jntt.  S,  1,  S.  (ij  Stat.  Walk  13  Edw.  I. 

(14)  [However  ingenious  and  flatisfactory  these  reasons  may  appear,  there  in  little  sonsiHt- 
encj  in  the  application  of  them ;  for  if  the  father  does  not  sncceeu  to  the  estate,  becauKe  it 
ma^t  be  presumed  that  it  has  poitsed  him  in  the  course  of  descent,  the  same  reason  would  pn*- 
vent  an  elder  brother  from  taking  an  estate  by  descent  fh>m  the  younger.  And  if  it  does  not 
pass  to  the  father,  lest  the  lord  snould  have  been  attended  by  an  aged,  decrepit  foudatiiry.  the 
same  principle  would  be  still  stronger  to  exclude  the  father's  eldest  brother  from  the  inheritance, 
who  is  n(fw  permitted  to  succeed  to  his  qep>hew.] 

(15)  [This  canon  of  descent  does  not  obtain  in  the  United  Statea. 
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tion  of  sexes,  but  to  hare  admitted  all  the  children  at  once  to  the  inheritance,  (k) 
But  the  feudal  law  of  the  Saxons  on  the  continent  (which  was  probably  brought 
over  hither,  and  first  altered  by  the  law  of  King  Canute)  gives  an  evident  pref- 
erence of  the  male  to  the  female  sex.    "Pa/e;    ani  mater  defuncU,  filio    non 

filim  hcBreditatum  relinquent Qui  defuncius  non  filios  8ed  Mias  relique- 

rit,  ad  eas  oninis  Jiosreditas  pertineat"  {I)  It  is  possible,  therefore,  that  this  pref- 
erence might  be  a  branch  of  that  imperfect  system  of  feuds,  which  obtained 
here  before  the  conquest;  especially  as  it  subsists  among  the  customs  of  gavel- 
kind, and  as,  in  the  *charter  or  laws  of  King  Henry  the  First,  it  is  not  r  ^,2^4 1 
(like  many  Norman  innovations,  given  up,  but  rather  enforced,  (m)  The   *-  ^ 

true  reason  of  preferring  the  males  must  be  deduced  from  feudal  principles ; 
for,  by  the  genuine  and  original  policy  of  that  constitution,  no  female  could 
ever  succeed  to  a  proper  feud,  (n)  inasmuch  as  they  were  incapable  of  perform- 
ing those  military  services,  for  the  sake  of  which  that  system  wad  established. 
But  our  law  does  not  extend  to  a  total  exclusion  of  females,  as  the  Salic  law, 
and  others,  where  feuds  were  most  strictly  retained :  it  only  postpones  them  to 
males ;  for  though  daughters  are  excluded  by  sons,  yet  they  succeed  before  any 
collateral  relations ;  our  law,  like  that  of  the  Saxon  feudists  before  mentioned, 
thus  steering  a  middle  course,  between  the  absolute  rejection  of  females,  and  the 
putting  them  on  a  footing  with  males. 

III.  A  third  rule  or  canon  of  descent  is  this :  that  where  there  are  two  or 
more  males,  in  equal  degree,  the  eldest  only  shall  inherit ;  but  the  females  all 
together.  (16) 

As  if  a  man  hath  two  sons,  Matthew  tod  Gilbert,  and  two  daughters,  Margaret 
and  Charlotte,  and  dies ;  Matthew,  his  eldest  son,  shall  alone  succeed  to  his 
estate,  in  exclusion  of  Gilbert,  the  second  son,  and  both  the  daughters;  but,  if 
both  the  sons  die  without  issue  before  the  father,  the  daughters  Margaret  and 
Charlotte  shall  both  inherit  the  estate  as  coparceners,  (o) 

This  right  of  primogeniture  in  males  seems  anciently  to  have  only  obtained 
amon^  the  Jews,  in  whose  constitution  the  eldest  son  had  a  double  portion  of 
the.inheritance;  (j5^  in  the  same  manner  as  with  us,  by  the  laws  of  King  Henry 
the  First,  {q)  the  eldest  son  had  the  capital  fee  or  principal  feud  of  his  father's 
possessions,  and  no  other  pre-eminence;  and  ""as  the  elaest  daughter  r^coiRi 
had  afterwards  the  principal  mansion,  when  the  estate  descended  in    ^  ^ 

coparcenary,  (r)  The  Greeks,  the  Romans,  the  Britons,  the  Saxons,  and  even 
originally  the  feudists,  divided  the  lands  equally ;  some  among  all  the  children 
at  large,  some  among  the  males  only.  This  is  certainly  the  most  obvious  and 
natural  way ;  and  has  the  appearance,  at  least  in  the  opinion  of  younger  brothers, 
of  the  greatest  impartiality  and  justice.  But  when  the  Emperors  began  to 
create  honorary  feuds,  or  titles  of  nobility,  it  was  found  necessary  (in  owler  to 
preserve  their  dignitv)  to  make  them  impartible,  {$)  or  (as  they  styled  them) 
feuda  individuay  and  in  consequence  descendible  to  the  eldest  son  alone.  This 
example  was  further  enforced  by  the  inconveniences  that  attended  the  splitting 
of  estates ;  namely,  the  division  of  military  services,  the  multitude  of  infant 
tenants  incapable  of  performing  any  duty,  the  consequential  weakening  of  the 
strength  of  the  kingdom  and  the  inducing  younger  sons  to  take  up  with  the 
business  and  idleness  of  a  country  life,  instead  of  being  serviceable  to  them- 
selves and  the  public  by  encaging  in  mercantile,  in  military,  in  civil,  or  in 
ecclesiastical  employments,  (t)  These  reasons  occasioned  an  almost  total  change 
in  the  method  of  feudal  inheritances  abroad;    so  that  the  eldest  male  began 

(kj  LL.  Canut.  c.  68.  (IJ  Ttt.  7,  M  1  and  4.  Cm)  e.  70.  (nj  1  Feud.  8. 

(0J  Utt.  i  5.    Hale.  H.  G.  L.  238.  (PJ  Selden,  de  auccElMr.  c.  6.  (qj  c.  70. 

(rj  GlanvU,  I.  7,  c.  8.  (sj  2  Feud.  65.  ft  J  Hole,  U.  0.  L.  221. 

(16)  [Daughters  by  different  venters  may  inherit  t*igether  as  one  heir  to  their  common  parent, 
though  half  blood  is  an  Impediment  to  the  nuccession  by  descent  from  one  to  the  other. 
Thus  Lord  Hale  says,  Com.  L.  c.  11 :  "all  the  daughters,  whether  by  the  same  or  divej-s  venters, 
do  inherit  together  to  the  father." 

In  the  Umted  States  the  right  of  primogeniture  is  not  recognized  in  the  law  of  descents. 
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universally  to  succeed  to  the  whole  of  the  lands  in  all  military  tJBnures ;  and  in 
this  condition  the  feudal  constitution  was  established  in  England  by  William 
the  Conqueror. 

Yet  we  find  that  socage  estates  frequently  descended  to  all  the  sons  equally, 
so  lately  as  when  Glanvii  (u)  wrote,  in  the  reign  of  Henry  the  Second ;  and  it  is 
mentioned  in  the  Mirror  (w)  as  a  part  of  our  ancient  constitution,  that  knights' 
fees  should  descend  to  the  eldest  son,  and  socage  fees  should  be  partible  among 
the  male  children.  However,  in  Henry  the  Third's  time  we  find  by  Bracton  (x) 
that  socage  lauds,  in  imitation  of  lands  in  chivalry,  had  almost  entirely  faJlen 
into  the  right  of  succession  by  primogeniture,  as  the  law  now  stands, 
r  *216  1  *®^^^P^  ^"  Kent,  where  they  gloried  in  the  preservation  of  their  ancient 
*■  '  J  gavelkind  tenure,  of  which  a  principal  branch  was  a  joint  inheiitance 
of  all  the  sons ;  (y)  and  except  in  some  particular  manors  and  townships,  where 
their  local  customs  continued  the  descent,  sometimes  to  all,  sometimes  to  the 
youngest  son  only,  or  in  other  more  singular  methods  of  succession. 

As  to  the  females,  they  are  still  left  as  they  were  by  the  ancient  law;  for  they 
were  all  equally  incapable  of  performing  any  personal  service ;  and  therefore 
one  main  reason  of  preferring  the  eldest  ceasing,  such  preference  would  have 
been  injurious  to  the  rest;  and  the  other  principal  purjjose,  the  prevention  of 
the  too  minute  subdivision  of  estates,  was  left  to  be  considered  and  provided 
for  by  the  lords,  who  had  the  disposal  of  these  female  heiresses  in  marriage. 
However,  the  succession  by  primogeniture,  even  among  females,  took  place  as 
to  the  inheritance  of  the  crown ;  (z)  wherein  the  necessity  of  a  sole  and  deter- 
minate succession  is  as  great  in  the  one  sex  as  the  other.  And  the  right  of 
sole  succession,  though  not  of  primogeniture,  was  also  established  with  respect 
to  female  dignities  and  titles  of  honour.  For  if  a  man  holds  an  earldom  to  him 
and  the  heirs  of  his  body,  and  dies,  leaving  only  daughters ;  the  eldest  shall  not 
of  course  be  countess,  but  the  dignity  is  in  suspense  or  abeyance  till  the  king 
shall  declare  his  pleasure:  for  he,  being  the  fountain  of  honour,  may  confer  it 
on  which  of  them  he  pleiises.  (a)  (17)  In  which  disposition  is  preserved  a  strong 
trace  of  the  ancient  law  of  feuds,  before  their  descent  by  primogeniture  even 
among  the  males  was  established;  namely,  that  the  lord  might  bestow  them  on 
which  of  the  sons  he  thought  proper — '^progressufn  est  ut  ad  JiUos  deveniret,  in 
quern  scilicet  domi7ius  hoc  vellet  be7ieficium  vonfirmare"  (b) 

IV.  A  fourth  rule,  or  canon  of  descents  is  this;  that  the  lineal  descendants 
r*217l  *^  *^(/^^*^^^^>  ^^  any  person  deceiised,  *shall  represent  their  ancestor; 
■-  ^   that  is,  shall  stand  in  the  same  place  as  the  person  himself  would  have 

done,  had  he  been  living.  (18) 

Thus  the  child,  grandchild,  or  great  grandchild  (either  male  or  female)  of 
the  eldest  son  succeeds  before  the  younger  son,  and  so  in  infinitum,  (c)  And 
these  representatives  shall  take  neither  more  nor  less,  but  just  so  much  as  their 
principals  would  have  done.  As  if  there  be  two  sisters,  Margaret  and  Charlotte ; 
and  Margaret  dies,  leaving  six  daughters;  and  then  John  Stiles,  the  father 
of  the  two  sisters,  dies  without  other  issue;  these  six  daughters  shall  take 
among  them  exactly  the  same  as  their  mother  Margaret  would  have  done,  had 
she  been  living ;  that  is,  a  moiety  of  the  lands  of  John  Stiles  in  coparcenary : 
so  that,  upon  partition  made,  if  the  land  be  divided  into  twelve  pai'ts,  thereof 
Charlotte  the  sun'iving  sister  shall  have  six,  and  her  six  nieces,  the  daughters 
of  Margaret,  one  apiece. 

(u)  I.  7,  e.  8.  (w)  e.  1,  J  3.  (x)  I.  2,  c.  30,  31.  Cy)  Somncr.  Gavelk.  7. 

(9)  Co.  Litt.  165.  Caj  J  hid,  (h)  1  Feud.  1.  (c)  iJHle,  U.  C.  L.  236,  2;^. 

(17)  The  king,  in  the  case  of  coparceners  of  a  title  of  honor,  may  direct  which  one  of  them 
and  her  iKsue  shall  bear  it  Go.  Litt  165,  Harg.  n. :  In  re  Brave  Peerage,  8  Scott  108.  See  10 
CI.  and  Pin.  957. 

(18)  This  rule  is  not  nniveraally  adopted  in  the  statutes  of  the  United  States,  but  in  many  of 
them  dosceiidants  take  per  stirpes  only,  when  they  stand  in  diflFe/ent  degrees  of  relationship  to 
the  common  ancestor. 
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This  taking  by  representation  is  called  succession  tn  stirpes,  according  to  the 
roots ;  since  all  the  branches  inherit  the  same  share  that  their  root,  whom  they 
represent,  would  have  done.  And  in  this  manner  also  was  the  Jewish  succes- 
sion directed;  (d)  but  the  Roman  somewhat  differed  from  it.  In  the  descending 
line  the  right  of  representation  continued  in  infinitum,  and  the  inheritance  still 
descended  in  stirpes:  as  if  one  of  three  daughters  died,  lea^-ing  ten  children, 
and  then  the  father  died;  the  two  surviving  daughters  had  each  one-third  of 
his  effects,  and  the  ten  grand-children  had  the  remaining  third  divided  between 
them.  And  so  among  collaterals,  if  any  person  of  eaual  degree  with  the 
persons  represented  were  still  subsisting  (as  if  the  deceased  left  one  brother,  and 
two  nephews  the  sons  of  another  brotner),  the  succession  was  still  guided  by 
the  roots :  but,  if  both  of  the  brethren  were  dead,  leaving  issue,  then  (I  appre- 
hend) their  representatives  in  equal  degree  became  themselves  principals, 
'"and  shared  the  inheritance  per  capita,  that  is,  share  and  share  alike;  r^oigl 
they  being  themselves  now  the  next  in  degree  to  the  ancestor,   in  their   L  -■ 

own  right,  and  not  by  right  of  representation,  (e)  So,  if  the  next  heirs  of  Titius 
be  six  nieces,  three  by  one  sister,  two  by  another,  and  one  by  a  third ;  his  inherit- 
ance by  the  Roman  law  was  divided  into  six  parts,  and  one  given  to  each  of  the 
nieces:  whereas  the  law  of  England  in  this  case  would  still  divide  it  only  into 
three  parts,  and  distribute  it  per  stirpes,  thus ;  one-third  to  the  three  children 
who  represent  one  sister,  another  third  to  the  two  who  represent  the  second,  and 
the  remaining  third  to  the  one  child  who  is  the  sole  representative  of  her 
mother. 

This  mode  of  representation  is  a  necessary  consequence  of  the  double  prefer- 
ence given  by  our  law,  first  to  the  male  issue,  and  next  to  the  first-born  among 
the  males,  to  both  which  the  Roman  law  is  a  stranger.  For  if  all  the  children 
of  three  sisters  were  in  England  to  claim  per  capita,  in  their  own  right  as  next 
of  kin  to  the  ancestor,  without  any  respect  to  the  stocks  from  whence  they 
sprung,  and  those  children  were  partly  male  and  partly  female ;  then  the  eldest 
male  among  them  would  exclude  not  only  his  own  brethren  and  sisters,  but 
all  the  issue  of  the  other  two  daughters;  or  else  the  law  in  this  instance 
must  be  inconsistent  with  itself,  and  depart  from  the  preference  which  it 
constantly  gives  to  the  males  and  the  first-born,  among  persons  in  equal  degree. 
Whereas,  by  dividing  the  inheritance  according  to  the  roots,  or  stirpes,  the  rule 
of  descent  is  kept  uniform  and  steady :  the  issue  of  the  eldest  son  excludes  all 
other  pretenders,  as  the  son  himself  (if  living)  would  have  done ;  but  the  issue 
of  two  daughters  divide  the  inheritance  between  them,  provided  their  mothers 
(if  living)  would  have  done  the  same:  and  among  these  several  issues,  or 
representatives  of  the  respective  roots,  the  same  preference  to  males  and  the 
same  right  of  primogeniture  obtain  as  would  have  obtained  at  the  first  among 
the  roots  themselves,  the  sons  or  daughters  of  the  dece^ised.  As  if  a  man  hath 
two  sons,  A  and  B,  and  A  dies  leaving  two  *son8,  and  then  the  grand-  r  i^.^^q  , 
father  dies;  now  the  eldest  son  of  A  shall  succeed  to  the  whole  of  his   L  -I 

grandfather's  estate:  and  if  A  had  left  only  two  daughters,  they  should  have 
succeeded  also  to  equal  moieties  of  the  ^whole,  in  exclusion  of  B  and  his  issue. 
But  if  a  man  hath  only  three  daughters,  C,  D,  and  E ;  and  C  dies  leaving  two 
sons,  D  leaving  two  daughters,  and  E  leaving  a  daughter  and  a  son  who  is 
younger  than  his  sister:  here,  when  the  grandfather  dies,  the  eldest  son  of  C 
shall  succeed  to  one-third,  in  exclusion  of  tne  younger;  the  two  daughters  of  D 
to  another  third  in  partnership;  and  the  son  of  E  to  the  remaining  third,  in 
exclusion  of  his  eldest  sister.  And  the  same  right  of  representation,  guided  and 
retrained  by  the  same  rules  of  descent,  prevails  downwards  in  infinitum,  (19) 

(d)  Solden,  d€  tuoe,  Ehr,  e,  1.  (e)  Nov.  110,  o.  8.    Jmi.  3,  1,  8. 

(19)  [This  right,  transferred  by  representation,  is  infinite  and  unlimited  in  the  degrees  of 
those  that  descend  from  the  represented:  for  the  son,  the  grandson,  the  great-grandson,  and 
30  all  downwards  tn  infinitum,  enjoy  the  same  privilege  of  representation  as  those  from  whom 
they  derive  theis  pedigree  had.    Hale,  0.  L.  c.  11.    And  nnom  henoe  it  follows,  that  the 
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Yet  this  right  does  not  appear  to  have  been  thoroughly  established  in  the 
time  of  Henry  the  Second,  when  Glanvil  wrote :  and  tlierefore,  in  the  title  to 
the  crown,  especially,  we  find  frequent  contests  between  the  younger  (but  sur- 
viving) brother  and  his  nephew  (being  the  son  and  representative  of  the  elder 
deceased)  in  regard  to  the  inheritance  of  their  common  ancestor:  for  the  uncle 
is  certaiuly  neiirer  of  kin  to  the  common  stock,  by  one  degree,  than  the  nephew ; 
though  the  nephew,  by  representing  his  father,  has  in  him  the  right  of  primo- 
geniture. The  uncle  also  was  usually  better  able  to  perform  the  services  of  the 
fief;  and  besides  had  frequently  superior  interest  ana  strength  to  back  his  pre- 
tensions, and  crush  the  right  of  his  nephew.  And  even  to  this  day,  in  the 
lower  Saxony,  proximity  of  blood  takes  place  of  representative  primogeniture; 
that  is,  the  younger  surviving  brother  is  admitted  to  the  inheritance  &fore  the 
son  of  an  elder  deceased :  which  occasioned  the  disputes  between  the  two  houses 
of  Mecklenburg,  Schwerin  and  Strelitz,  in  1692.  (/)  Yet  Glanvil,  with  us,  even 
in  the  twelfth  century,  seems  (a)  to  declare  for  the  right  of  the  nephew  by 
'^presentation :  provided  the  eldest  son  had  not  received  a  provision  in  lands 
r  +220 1  ^^^  ^^®  father,  or,  (as  the  civil  law  would  call  it)  had  not  been  *foris- 
»•  -»    familiated,  in  his  lifetime.     King  John,  however,  who  kept  his  nephew 

Arthur  from  the  throne,  by  disputing  this  right  of  representation,  did  all  in  his 
power  to  abolish  it  throughout  the  realm: (A)  but  in  time  of  his  son  King 
Henry  the  Third,  we  find  the  rule  indisputably  settled  in  the  manner  we  have 
here  laid  it  down,  (i)  and  so  it  has  continued  ever  since.  And  thus  much  for 
lineal  descents. 

V.  A  fifth  rule  is,  that  on  failure  of  lineal  descendants,  or  issue,  of  the  person 
last  seised,  the  inheritance  shall  descend  to  his  collateral  relations,  being  of  the 
blood  of  the  first  purchaser;  subject  to  the  three  preceding  rules.  (20) 

Thus  if  Geoffrey  Stiles  purchases  land,  and  it  descends  to  John  Stiles,  his  son, 
and  John  dies  seised  thereof,  without  issue;  whoever  succeeds  to  this  inheritance 
must  be  of  the  blood  of  Geoffrey,  the  first  purchaser  of  this  family,  (k)  (21)  The 
first  purchaser,  perquisitor,  is  he  who  first  acquired  the  estate  to  his  family, 
whether  the  same  was  transferred  to  him  by  sale  or  by  gift,  or  by  any  other 
method,  except  only  that  of  descent 

(/)  Mod.  Un.  Hist  xlii.  834.  Ig)  I.  7.  e.  8.  ih)  Hale,  H.  C.  U  S17,  229. 

(»)  BiactoD,  I.  2,  c.  SO,  k  2.  {h)  Co.  Litt.  12. 

nearest  relation  is  not  alway8  the  heir  at  law;  as  the  next  conrin,  j*t<r0  representationis,  is  pre- 
ferred to  the  next  cousin,  Jwrc  xnopinnnitatis.  Co.  Litt.  10,  b.  Proximity  of  blood,  therefore, 
is  twofold,  either  positive  or  representative.  It  is  positive  when  the  parties  claim  in  their 
own  individual  rignt,  a.s  between  the  second  and  third  son,  or  between  the  nncle  and  grand 
nncle.  It  is  representative  when  either  of  the  parties  claim  as  being  lineally  descended  from 
another,  in  which  case  he  is  entitled  to  the  degree  of  pniximity  to  his  ancestors.  Thus,  the 
grandson  of  the  *lder  son  of  any  person  proposed  is  entitled,  before  the  second  son  of  such 
perscm,  though  in  common  acceptation  nearer  by  two  degrees;  and  this  principle  of  repre- 
sentative proximity  is  by  the  law  if  England  so  peremptory  that  a  female  may  avail  herself 
thereof  to  the  total  exclusion  of  a  male  claiming  in  his  own  right;  for  in  descents  in  fee-simple, 
the  daughter  of  the  eldest  son  shall,  as  claiming  by  reprcHentation  of  her  father,  succeed  in 
preference  to  the  second  or  youngest  son.    See  S"  Cm.  Dig.  378,  379.] 

(20)  [The  purchaser  here  spoken  of  is  frequently  an  imaginary  person,  as  may  be  gathered 
from  what  ftillows  in  the  text.  Under  the  new  law  the  person  to  succeed  must  be  not  only 
of  the  blood  of  the  purcha-^er,  but  also  his  heir.    Infra,  p.  240,  note.l 

(21)  [To  be  of  the  blood  of  Geoffrev,  is  either  to  be  immediately  descended  from  him,  or  to  be 
dcHcended  from  the  same  couple^  of  common  ancestors.  Two  persons  are  consanguinei,  or 
are  of  the  blood  (that  is,  whole  blood)  of  each  other,  who  are  descended  from  the  same  two 
ancestors. 

The  heir  and  ancestor  must  not  only  have  two  common  aiicestoro  with  the  original  pur- 
chaser of  the  estate,  but  must  have  two  common  ancestors  with  each  other;  emd  therefore  if 
tlie  sou  purchases  lands  and  dies  without  isHue,  and  it  descends  to  any  heir  on  the  part  of  the 
father,  if  the  line  of  the  father  should  afterwards  become  extinct,  it  cannot  pass  to  the  line  of 
the  mother.  Hale's  Hist.  C.  L.  246;  49  E.  Ill,  12.  And  for  the  same  reason,  if  it  should 
descend  to  the  line  of  any  female,  it  can  never  afterwards,  upcm  failure  of  that  line,  be  trans- 
mitted to  the  line  of  any  other  female,  for  according  to  the  next  rule,  viz. :  the  sixth,  the  heir 
of  the  person  la^t  seised,  mu^t  be  a  collateral  kin.suiuii  (»f  the  whole  bloods] 
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This  is  a  rule  almost  peculiar  to  Qur  own  laws,  and  those  of  a  similar  original. 
For 'it  was  entirely  unknown  among  the  Jews,  Greeks,  and  Romans:  none  of 
whose  laws  looked  any  farther  than  the  person  himself  who  died  seised  of  the 
estate;  but  assigned  him  an  heir,  without  considering  by  what  title  he  gained 
it,  or  from  what  ancestor  he  derived  it  But  the  law  of  Normandy  (l)  agrees 
with  our  law  in  this  respect :  nor  indeed  is  that  agreement  to  be  wondered  at, 
since  the  law  of  descents  in  both  is  of  feudal  original;  and  this  rule  or  canon 
cannot  otherwise  be  accounted  for  than  by  recurring  to  feudal  principles. 

When  feuds  first  began  to  be  hereditary,  it  was  made  a  necessary  qualifica 
tion  of  the  heir,  who  would  succeed  to  a  feud,  that  he  should  be  of  the  blood  oi. 
that  is,  lineally  *de8cended  from,  the  first  feudatory  or  purchaser.    In   r  ^^oi  1 
consequence  whereof,  if  a  vassal  died  seised  of  a  feud  of  his  own  acquir-   ^  J 

ing,  OTfeudum  novum,  it  could  not  descend  to  any  but  his  own  offspring :  no, 
not  even  to  his  brother,  because  he  was  not  descended,  nor  derived  his  blood, 
from  the  first  acquirer.  But  if  it  wasfeudum  antiquum,  that  is,  one  descended 
to  the  vassal  from  his  ancestors,  then  his  brother,  or  such  other  collateral  relation 
as  was  descended  and  derived  his  blood  from  the  first  feudatory,  might  suc- 
ceed to  such  inheritance.  To  this  purpose  speaks  the  following  rule :  "/ra/cr 
fratriy  sine  Ugitimo  hmrede  defunctOy  in  befiejicio  quod  eorum  patrisfuit  sue- 
cedat.'sin  autem  unuse  fratribtis  a  donmiofeudum  acceperit,eo  def undo  sine 
Ugitimo  h(»redeyf rater  ejus  in  feudum  non  succeditP  (m)  The  true  feudal 
reason  for  which  rule  was  this ;  that  what  was  given  to  a  man,  for  his  personal 
service  and  personal  merit,  ought  not  to  descend  to  any  but  the  heirs  of  his 
person.  And  therefore,  as  in  estates-tail  (which  a  proper  feud  very  much 
resembled),  so  in  the  feudal  donation,  "  nom.en  hceredis,  in  prima  investitura 
expressum,  tantum  ad  descendentes  ex  corpore  primi  vasalli  extenditur  ;  et  nofi 
ad  collafernles,  nisi  ex  corpore  primi  vasalli  sive  stipitis  descendant ;''  (ji)  the 
will  of  the  donor,  or  original  lord  (when  feuds  were  turned  from  life-estates 
into  inheritances),  not  being  to  make  them  absolutely  hereditary,  like  the  Soman 
allodium,  but  hereditary  only  sub  modo :  not  hereditary  to  the  collateral  rela- 
tions, or  lineal  ancestors,  or  husband,  or  wife  of  the  feudatory,  but  to  the  issue 
descended  from  his  body  only. 

However,  in  process  of  time,  when  the  feudal  rigour  was  in  part  abated,  a 
method  was  invented  to  let  in  the  collateral  relations  of  the  grantee  to  the 
inheritance,  by  granting  him  o,  feudum  novum  to  hold  ut  feudum  antiquum  ; 
that  is,  with  all  the  qualities  annexed  of  a  feud  derived  from  his  ancestors,  and 
then  the  collateral  relations  were  admitted  to  succeed  even  in  infinitum,  because 
they  might  have  been  of  the  blood  of,  that  is,  descended  from,  the  first  imagin- 
ary purchaser.  For  *since  it  is  not  ascertained  in  such  general  grants,  r  ^.^oo  \ 
whether  this  feud  shall  be  held  ut  feudum  pater^ium  or  feudum  avitum,   ^  ^ 

but  ut  feudum  afitiquum  merely;  as  a  feud  of  indefinite  antiquity;  that  is, 
since  it  is  not  ascertained  from  which  of  the  ancestors  of  the  grantee  this  feud 
shall  be  supposed  to  have  descended  ;  the  law  will  not  ascertain  it,  but  will  sup- 
pose any  of  his  ancestors,  jpro  re  nata,  to  have  been  the  first  purchaser:  and 
therefore  it  admits  any  of  his  collateral  kindred  (who. have  the  other  necessary 
requisites)  to  the  inheritance,  because  every  collateral  kinsman  must  be  de- 
scended from  some  one  of  his  lineal  ancestors. 

Of  this  nature  are  all  the  grants  of  fee-simple  estates  of  this  kingdom,  for 
there  is  now  in  the  law  of  England  no  such  thing  as  a  grant  of  a  feudum.  novum, 
to  be  held  ut  novum:  unless  in  the  case  of  a  fee-tail,  and  there  we  see  that  this 
rule  is  strictly  observed,  and  none  but  the  lineal  descendants  of  the  first  donee 
(or  purchaser)  are  admitted ;  but  every  grant  of  land  in  fee-simple  is  with  us  a 
feudum  novum  to  be  held  ut  antiquum,  as  afeuav)hose  antiquity  is  indefinite:{22) 

(I)  Or.  dmstum.  e.  26.  {mj  1  Feud.  1,19.  fnj  Craig.  1. 1,  <.  9,  f  8ft. 

(22)  [Where  a  man  takes  by  pnrcha.se  he  mnat  take  the  estate  as  bl  feudum  antiqnnm,  and 
though  it  oe  limited  to  his  hiire  on  the  part  of  his  mother,  yet  the  heirs  on  the  paternal  side 
shall  be  preferred  in  the  descent,  for  no  one  is  at  liberty  to  create  a  new  kind  of  inheritance, 
H.  Chit  Desc.  3,  123 ;  3  Cru.  Dig.  359 ;  Watk.  D.  222,  223.] 
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and  therefore  the  collateral  kindred  of  the  grantee,  or  descendants  from  any  of 
his  lineal  ancestors,  by  whom  the  lands  might  possibly  have  been  purchased^  are 
capable  of  being  called  to  the  inheritance. 

Yet,  when  an  estate  hath  really  descended  in  a  course  of  inheritance  to  Ihe 
person  last  seized,  the  strict  rule  of  the  feudal  law  is  still  observed :  and  none 
are  admitted  but  the  heirs  of  those  through  whom  the  inheritance  hath  passed : 
for  all  others  have  demonstrably  none  of  the  blood  of  the  fir^t  purchaser  in 
them,  and  therefore  shall  never  succeed.  (23)  As  if  lands  come  to  John  Stiles 
by  descent  from  his  mother  Lucy  Baker,  no  relation  of  his  father  ^as  such) 
shall  ever  be  his  heir  of  these  lands ;  and  vice  versa,  if  they  descenaed  from 
his  father  Geoffrey  Stiles,  no  relation  of  his  mother  (as  such)  shall  ever  be  ad- 
mitted thereto,  for  his  father's  kindred  have  none  of  his  mother's  blood,  nor 
have  his  mother's  relations  any  share  of  his  father's  blood.  And  so,  if  the 
estate  descended  from  his  father's  father,  George  Stiles;  the  relations  of  *hi8 
r  ^tooq  -j  father's  mother,  Cecilia  Kemps,  shall  for  the  same  reason  never  be 
L  '^'^^  J  admitted,  but  only  those  of  his  father's  father.  (24)  This  is  also 
the  rule  of  the  French  law,  (o)  which  is  derived  from  the  same  feudal 
fountain. 

Here  we  may  observe,  that  so  far  as  the  feud  is  really  antiquum,  the  law 
traces  it  back,  and  will  not  suffer  any  to  inherit  but  the  blood  of  those  ancestors, 
from  whom  the  feud  was  conveyed  to  the  late  proprietor.  But  when,  through 
length  of  time,  it  can  trace  it  no  farther;  as  if  it  be  not  known  whether  his 
grandfather,  George  Stiles,  inherited  it  from  his  father  Walter  Stiles,  or  his 
mother  Christian  Smith,  or  if  it  appear  that  his  grandfather  was  the  first 
grantee,  and  so  took  it  (by  the  ffeneral  law)  as  a  feud  of  indefinite  antiquity ;  in 
either  of  these  cases  the  law  admits  the  descendants  of  anv  ancestor  of  George 
Stiles,  either  paternal  or  maternal  to  be  in  their  due  order  the  heirs  to  John 
Stiles  of  this  estate ;  because  in  the  first  case  it  is  really  uncertain,  and  in  the 
second  case  it  is  supposed  to  be  uncertain,  whether  the  grandfather  derived  his 
title  from  the  part  of  his  father  or  his  mother. 

This,  then,  is  the  great  and  general  principle,  upon  which  the  law  of  collate- 
ral inheritjinces  depends ;  that,  upon  failure  of  issue  in  the  last  proprietor,  the 
estate  shall  descend  to  the  blood  of  the  first  purchaser ;  or,  that  it  shall  result 
back  to  the  heirs  of  the  body  of  that  ancestor,  from  whom  it  either  really  has,  or 
is  supposed  by  fiction  of  law  to  have,  originally  descended ;  according  to  the 


rule  laid  down  in  the  year  books,  (/?)  Fitzherbert,  (^ j  Brook,  (r)  and  Hale,  {s) 
"  that  he  who  would  have  been  heir  to  the  father  of  the  deceased"  ^and,  or 
course  to  the  mother,  or  any  other  real  or  supposed  purchasing  ancestor)  "  shall 
also  be  heir  to  the  son ;"  a  maxim  that  will  hold  universally,  except  in  the  case 
of  a  brother  or  sister  of  the  half  blood,  which  exception  (as  we  shall  see  hereafter) 
depends  upon  very  special  grounds. 

Coj  Domat.  part  2,  pr.  (p)  M,  12  Edw.  ir,  14.  CqJ  Ahr.  t.  dttsoeni.  2. 

Crj  Ibid.  88.  r*;  H.  C.  L.  248. 

(23)  [It  will  Rometimes  happen  that  two  estates  or  titles,  the  one  legal  and  the  other  equitable 
will  descend  upon  the  same  person,  in  which  case  they  will  become  united,  and  the  equitable, 
shall  follow  the  line  of  descent  through  which  the  legal  estate  descended.  See  Goodright  d. 
Alston  V.  Wells,  Dougl.  771.  And  in  the  late  case  of  Langley  v.  Sneyd,  1  Simons  and  Stu.  Rep. 
45,  where  an  infant  died  seised  of  an  eq^uitable  estate,  descending  ex  parte  materna,  the  legal  estatt 
being  vested  in  trustees,  his  incapticitv  to  call  for  a  conveyance  of  the  legal  estate  (by  which 
the  courfte  of  descent  might  have  been  broken),  was  held  not  to  be  a  sufficient  reason  to  induce 
a  court  of  equity  to  consider  the  case,  as  if  such  a  conveyance  had  actually  been  made,  it  not 
being,  accoraing  to  the  terms  of  the  trust,  any  part  of  the  express  duty  of  the  tnistees  to  execute 
Buch  conveyance.] 

('24)  [Hence  the  expression  heir  at  law  must  always  be  used  with  a  reference  to  a  specific 
estate ;  for  if  an  only  child  has  taken  by  descent  an  estate  from  his  father,  and  another  from  his 
mother,  upon  his  death  without  issue  these  estates  will  descend  to  two  different  persons :  so  also, 
if  his  two  grandfathers  and  two  grandmothers  had  each  an  estate,  which  descended  to  his  father 
and  mother,  whom  I  suppose  also  to  be  only  childreu,  then,  as  before,  these  four  estates  will 
descend  to  four  different  heirs.] 
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The  rules  of  inheritance  that  remain  are  only  rules  of  evidence,  calculated 
to  investigate  who  the  purchasing  ancestor  was;  which  *infeudu8  vere  r  *224l 
antiquis  has  in  process  of  time  been  forgotten,  and  is  supposed  so  to  be  ^  -■ 
in  feuds  that  are  held  ut  antiquia, 

V.  VI.  A  sixth  rule  or  canon  therefore  is,  that  the  collateral  heir  of  the  person 
last  seised  must  be  his  next  collateral  kinsman  of  the  whole  blood.  (25) 

First,  he  must  be  his  next  collateral  kinsman,  either  personally  or  jure 
representationis;  (26)  which  proximity  is  reckoned  according  to  the  canonical 
degi'ees  of  consanguinity  before  mentioned.  Therefore,  the  brother  being  in  the 
first  degree,  he  and  his  descendants  shall  exclude  the  uncle  and  his  issue,  who 
is  only  in  the  second.  And  herein  consists  the  true  reason  of  the  different 
methods  of  computing  the  degrees  of  consanguinity,  in  the  civil  law  on  the  one 
hand,  and  in  the  canon  and  common  laws  on  the  other.  The  civil  law  regards 
consanguinity,  principally  with  respect  to  successions,  and  therein  very  natu- 
rally considers  only  the  person  deceased,  to  whom  the  relation  is  claimed:  it 
therefore  counts  the  degrees  of  kindred  according  to  the  number  of  persons 
through  whom  the  claim  must  be  derived  from  him ;  and  makes  not  only  his 
ffreat-nephew  but  also  his  first-cousin  to  be  both  related  to  him  in  the  fourth 
degree;  oecause  there  are  three  persons  between  him  and  each  of  them.  The 
canon  law  regards  consanguinity  principally  with  a  view  to  prevent  incestuous 
marriages,  between  those  who  have  a  large  portion  of  the  same  blood  running 
in  their  respective  veins ;  and  therefore  looks  up  to  the  author  of  that  blood,  or 
the  common  ancestor,  reckoning  the  degrees  from  him:  so  that  the  gi'eat- 
nephew  is  related  in  the  third  canonical  degree  to  the  peraon  proposed,  and  the 
first-cousin  in  the  second ;  the  former  being  distant  three  degrees  from  the  com- 
mon ancestor  Tthe  father  of  the  propositus),  and  therefore  deriving  only  one- 
fourth  of  his  blood  from  the  same  fountain  :  the  latter,  and  also  the  propositus 
himself,  being  each  of  them  distant  only  two  degrees  from  the  common  ancestor, 
(the  grandfather  of  each),  and  therefore  having  one-half  of  each  of  their  bloods 
the  same.  The  common  law  regards  consanguinity  principally  with  respect  to 
descents ;  and  having  therein  the  same  object  in  view  as  the  civil,  it  may  seem 
as  if  it  ought  *to  proceed  according  to  the  civil  computation.  But  as  it  r  ^c%c%k  i 
also  respects  the  purchasing  ancestor,  from  whom  the  estate  was  derived,    L  J 

it  therein  resembles  the  canon  law,  and  therefore  counts  its  degrees  in  the  same 
manner.  Indeed  the  designation  of  person,  in  seeking  for  the  next  of  kin,  will 
come  to  exactly  the  same  end  (though  the  degrees  will  be  differently  numbered), 
whichever  method  of  computation  we  suppose  the  law  of  England  to  use; 
since  the  right  of  representation  of  the  parent  by  the  issue  is  allowed  to 
prevail  in  infinitum.  This  allowance  was  absolutely  necessary,  else  there 
would  have  frequently  been  many  claimants  in  exactly  the  same  degree  of 

(25)  [In  order  to  constitute  a  good  title,  the  party  must  be  the  nearest  collateral  heir  of  the 
whole  blood  of  the  pernun  last  seised  on  the  part  of  the  ancestor  through  whom  the  estate 
descended.  When  Lord  Hale  speaks  of  the  nearest  collateral  relation  of  the  whole  blood  of 
the  person  last  seised,  and  of  the  blood  of  the  first  purchaser,  he  means  the  latter  branch  of 
the  expression,  as  a  qualification,  and  not  an  addition  to  the  iirst  branch,  that  the  collateral 
heir  of  the  whole  blood  must  claim  through  the  ancestor  from  whom  the  estate  descended,  and 
thus  be  of  the  blood  of  the  first  purchaser.  Per  Leach,  vice-chancellor,  Hawkins  v.  Shewen,  1 
Sim.  and  Stu.  Rep.  257J 

By  statute  3  and  4  w  m.  IV.,  c.  106,  the  rule  here  stated  is  modified.  The  half  blood  are 
to  sncceed  to  the  inheritance  next  after  any  relation  of  the  whole  blood  in  the  same  degree, 
and  his  issue,  where  the  common  ancestor  is  a  male ;  and  next  after  the  common  ancestor, 
where  such  ancestor  is  a  female.  And  no  brother  or  sister,  shall  be  considered  to  inherit 
immediately  from  his  or  her  brother  or  sister,  but  every  descent  from  a  brother  or  sister 
^all  be  traced  through  the  parent. 

In  many  of  the  United  States  no  distinction  is  made  between  the  whole  and  the  half  blood 
in  the  statutes  of  descent ;  in  others  the  half  blood  is  postponed  or  its  share  diminished ;  but 
it  is  excluded  in  none.    4  Kent,  404. 

(26)  [This  is  only  true  in  the  paternal  line ;  for  when  the  paternal  and  maternal  lines  are 
both  admitted  to  the  inheritance,  the  most  remote  collateral  kinsman  ex  parte  patenia  will 
inherit  before  the  nearest  ex  parte  materna.    See  p.  236,  poat,'\ 
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kindred,  as  (for  instance)  nncles  and  nephews  of  the  deceased;  which  multi- 
plicity, though  no  material  inconvenience  m  the  £oman  law  or  partible  inheri* 
tances,  yet  would  have  been  productive  of  endless  confusion  where  the  right  of 
sole  succession,  as  with  us,  is  established.  The  issue  or  descendants  therefore 
of  John  Stiles's  brother  are  all  of  them  in  the  first  degree  of  kindred  with 
respect  to  inheritances,  those  of  his  uncle  in  the  second,  and  those  of  his  great- 
nncle  in  the  third ;  as  their  respective  ancestors,  if  living,  would  have  been ; 
and  are  severally  called  to  the  succession  in  right  of  such  their  representative 
proximity. 

The  right  of  representation  being  thus  established,  the  former  part  of  the 
present  rule  amounts  to  this ;  that  on  the  failure  of  issue  of  the  person  last 
seised,  the  inheritance  shall  descend  to  the  other  subsisting  issue  of  his  next 
immediate  ancestor.  Thus,  if  John  Stiles  dies  without  issue,  his  estate  shall 
descend  to  Francis,  his  brother,  or  his  representatives;  he  being  lineally 
descended  from  Geoffrey  Stiles,  John's  next  immediate  ancestor,  or  father. 
On  failure  of  brethren,  or  sisters,  and  their  issue,  it  shall  descend  to  the  uncle 
of  John  Stiles,  the  lineal  descendant  of  his  grandfather  George,  and  so  on  in 
infinitum.  Very  similar  to  which  was  the  law  of  inheritance  among  the 
ancient  Germans,  our  progenitors :  '^  hmredes  sticcessoresqtie,  sui  cuique  liberi,  et 
nullum  testamentum :  si  liberi,  non  8unt,proximtc3  gradus  inpo8ses8ione,fratres, 
patruiy  avunculiJ"  (t) 

r  *226  1  *No^  ^^^  it  must  be  observed,  that  the  lineal  ancestors,  though 
^  •■  (according  to  the  first  rule)  incapable  themselves  of  succe^ing  to  the 

estate,  because  it  is  supposed  to  have  already  passed  them,  are  yet  the  common 
stocks  from  which  the  next  successor  must  sprint.  And  therefore  in  the  Jew- 
ish law,  which  in  this  respect  entirely  corresponds  with  ours,  (u)  the  father  or 
other  lineal  ancestor  is  himself  said  to  be  the  heir,  though  long  since  dead,  as 
being  represented  by  the  persons  of  his  issue ;  who  are  held  to  succeed,  not  in 
their  own  rights,  as  brethren,  uncles,  &c.,  but  in  right  of  representation,  as  the 
offspiing  of  the  father,  grandfather,  &c.,  of  the  deceased,  (to)  But,  though  the 
common  ancestor  be  thus  the  root  of  the  inheritance,  yet  with  us  it  is  not 
necessary  to  name  him  in  making  out  the  pedigree  of  descent  For  the  descent 
between  two  brothers  is  held  to  be  an  immediate  descent ;  and  therefore  title 
may  be  made  by  one  brother  or  his  representatives  to  or  through  another,  with- 
out mentioning  their  common  father,  (x)  (27)  If  Geoffrey  Stiles  hath  two  sons, 
John  and  Francis,  Francis  may  claim  as  heir  to  John,  without  naming  their 
father  Geoffrey ;  and  so  the  son  of  Francis  may  claim  as  cousin  and  heir  to  Mat- 
thew, the  son  of  John,  without  naming  the  grandfather;  viz:  as  son  of  Francis, 
who  was  the  brother  of  John,  who  was  the  father  of  Matthew.  But  though  the 
common  ancestors  are  not  named  in  deducing  the  pedigree,  yet  the  law  still 
respects  them  as  the  fountains  of  inheritable  blood  ;  and  therefore  in  order  to 
ascertain  the  collateral  heir  of  John  Stiles,  it  is  first  necessary  to  recur  to  his 
ancestors  in  the  first  degree  ;  and  if  they  have  left  any  other  issue  besides  John« 

ft  J  Tacitus  de  mor.  Germ,  21.  (if)  N^nmb.  e.  87.  (to)  Selden,  de  tuec.  Shr.  e,  IS. 

{X)  Sid.  196.    1  Vent.  423.    1  Lev.  60.    12  Mod.  619. 

(37)  [The  law  is  now  different,  the  statute  3  aud  4  Wm.  lY,  o.  106,  b.  5.  enacttnji^  that  no 
brother  or  »\Ater  shall  be  considered  to  inherit  immediately  from  hi«  or  her  brother  or  sister,  bat 
every  deHceiit  from  a  brother  or  sister  shall  be  traced  throueh  the  parent. 

The  doctrine  of  immediate  descent  between  brothers  ana  sisters  was  formerlv  important,  on 
acconnt  of  the  rale,  that  a»  an  alien  had  no  inheritable  blood  in  him,  descent  could  not  be  traced 
through  him;  it  being  held  in  CoUingwood  v.  Pace,  Orl.  Bridgm.  410;  1  YenL  413,  that 
brothers,  natural  bom  subjects^,  bom  of  alien  parents,  might  inherit  from  each  other  as  not 
needing  to  trace  their  descent  through  their  parents.  See  Co.  Litt.  8,  a.  This  difficulty  was 
removed  in  other  cases  by  the  statutes  11  and  12  Wm.  Ill,  c.  6,  and  25  Geo.  Ill,  o.  39,  allow- 
ing descents  to  be  traced  through  alien  parents,  provided  the  person  claiming  through  them 
was  in  existence  and  capable  of  taking  at  the  death  of  the  pers<m  last  seised ;  which  proviso 
does  not  prevent  the  devesting  of  an  estate  out  of  the  daughter  of  an  alien  on  the  birth  of  a 
brother  or  sister.  The  mie  that  a  descent  cannot  be  traced  throagh  a  person  attainted  has  also 
been  abolished  Stat.  3  and  4  Wm.  IV,  o.  106,  s.  10.] 
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that  issue  will  be  his  heir.  On  default  of  such,  we  mudt  ascend  one  step  higher, 
to  the  ancestors  in  the  second  degree,  and  then  to  those  in  the  third  and  fourth, 
and  so  upwards  in  infimtum^  till  some  couple  of  ancestors  be  found,  who  have 
other  issue  descending  from  them  besides  the  deceased,  in  a  parallel  or  collateral 
line.  From  these  ancestors  the  heir  of  John  Stiles  must  derive  his  descent ; 
and  in  such  derivation  the  same  rules  must  be  observed,  with  regard  to  the  sex, 
^primogeniture,  and  representation,  that  have  before  been  laid  down  r  ^207 1 
with  regard  to  lineal  descents  from  the  person  of  the  last  proprietor.       *-  -• 

But,  secondly,  the  heir  need  not  be  the  nearest  kinsman  absolutely,  but  onlv 
rub  inodo  ;  that  is,  he  must  be  the  nearest  kinsman  of  the  whole  blood;  for  if 
there  be  a  much  nearer  kinsman  of  the  half  blood,  a  distant  kinsman  of  the 
whole  blood  shall  be  admitted,  and  the  other  entirely  excluded ;  nay,  the  estate 
shall  escheat  to  the  lord,  sooner  than  the  half  blood  shall  inherit.  (28) 

A  kinsman  of  the  whole  blood  is  he  that  is  derived,  not  only  from  the  same 
ancestor,  but  from  the  same  couple  of  ancestors.  For,  as  every  man's  own 
blood  is  compounded  of  the  bloods  of  his  respective  ancestors,  he  only  is  prop- 
erly of  the  whole  or  entire  blood  with  another,  who  hath  (so  far  as  the  distance 
of  deCTees  will  permit)  all  the  same  ingredients  in  the  composition  of  his  blood 
that  the  other  had.  Thus,  the  blood  of  John  Stiles  being  composed  of  those 
of  Geoffrey  Stiles  his  father,  and  Lucy  Baker  his  mother,  merefore  his  brother 
Francis,  being  descended  from  both  the  same  parents,  hath  entirely  the  same 
blood  with  John  Stiles;  or  he  is  his  brother  of  the  whole  blood.  But  if,  after 
the  death  of  Geoffrey,  Lucy  Baker  the  mother  marries  a  second  husband,  Lewis 
Gay.  and  hath  issue  bv  him ;  the  blood  of  this  issue,  being  compounded  of  the 
blood  of  Lucy  Baker  (it  is  true)  on  the  one  part,  but  that  of  Lewis  Gay  (instead 
of  Geoffrey  Stiles),  on  the  other  part,  it  hath  therefore  only  half  the  same 
ingredients  with  tnat  of  John  Stiles;  so  that  he  is  only  his  brother  of  the  half 
blood,  and  for  that  reason  they  shall  never  inherit  to  each  other.  So  also,  if  the 
father  has  two  sons,  A  and  B,  by  different  venters  or  wives ;  now  these  two 
brethren  are  not  brethren  of  the  whole  blood,  and  therefore  shall  never  inherit 
to  each  other,  but  the  estate  shall  rather  escheat  to  the  lord  Nay,  even  if  the 
father  dies,  and  his  lands  descend  to  his  eldest  son  A,  who  enters  thereon,  and 
dies  seized  without  issue;  still  B  shall  not  be  heir  to  this  estate,  because  he  is 
only  of  the  half  blood  to  A,  the  person  last  seized:  but  it  shjAil  descend  to  a 
sister  (if  any)  of  the  whole  blood  to  A :  for  in  such  cases  the  maxim  is,  that  the 
seisin  or  possessio  frcUis  facit  sororeni  esse  hesredum.  Yet,  had  A  died  without 
entry,  then  B  mi^ht  have  inherited ;  not  as  *heir  to  A,  his  half-brother,  r  i^gog  1 
but  as  heir  to  their  common  father,  who  was  the  person  last  actually   *-  -■ 

seized.  (^)  (29) 

This  total  exclusion  of  the  half  blood  from  the  inheritance,  bein^  almost 
peculiar  to  our  own  law,  is  looked  upon  as  a  strange  hardship  bv  sucn  as  are 
unacquainted  with  the  reasons  on  which  it  is  grounded.  But  these  censures 
arise  from  a  misapprehension  of  the  rule,  which  is  not  so  much  to  be  considered 

(y)  Hale,  H.  C.  L.  938. 

(5!8)  [It  mav  be  observed,  that  it  is  always  intended,  or  presumed,  that  a  person  is  of  the  whole 
blood,  until  tnecontraiy  is  shown.  Eitch.  225,  a;  Plowd.  77,  a;  Trin.  itf  H.  8,  pi.  6,  p.  11,  b; 
Watk.  Deso.  75,  n.  (u).] 

(29)  [The  meaning  of  the  maxim  is,  that  the  posf^ession  of  a  brother  will  make  his  sifter  of 
the  whole  blood  his  heir  in  preference  to  a  brother  of  the  half  blood.    Litt.  58. 

Of  some  inheritances  there  cannot  be  a  seisin,  or  a  posseasio  fratris ;  as  if  the  eldest  brother 
dies  before  a  presentation  to  an  advowson,  it  will  descend  to*  the  half-brother  as  heir  to  the 
person  last  seised,  and  not  to  the  sister  of  tiie  whole  blood.  1  Bum  Ec.  11.  So  of  ro versions, 
remainders,  and  executory  devises,  there  can  be  no  seisin  or  jiossessio  fratris  ;  and  if  they  are 
reserved  or  granted  to  A  and  his  heirs,  he  who  is  heir  to  A  when  thev  come  into  possession,  is 
entitled  to  them  by  descent ;  that  is,  ^at  person  who  would  have  been  heir  to  A  if  A  had ' 
lived  so  long,  and  had  then  died  actually  seized.  2  Wood.  256 ;  Feame,  448 ;  2  Wils.  29.  It 
may  idso  be  observed;  that  if  the  father  die  without  heirs  male,  his  daughters  by  different  venters 
may  inherit  together  to  the  father,  although  they  cannot  inherit  to  each  other.  Bro.  Abr 
Descent,  pi.  20 ;  1  Roll.  Abr.  627.] 
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in  the  light  of  a  rule  of  descent,  as  of  a  rule  of  evidence:  an  auxiliary  rule,  to 
carry  a  former  into  execution.  And  here  we  must  again  remember,  that  the 
great  and  most  universal  principle  of  collateral  inheritances  being  this,  that  the 
heir  to  a  feudum  antiquum  must  be  of  the  blood  of  the  first  feudatory  or  pur- 
chaser, that  is,  derived  in  a  lineal  descent  from  him ;  it  was  originally  requisite, 
as  upon  gifts  in  tail  it  still  is,  to  make  out  the  pedigree  of  the  heir  from  the 
first  donee  or  purchaser,  and  to  show  that  such  heir  was  his  lineal  representa- 
tive. But  when,  by  length  of  time  and  a  long  coursfe  of  descents,  it  came  (in 
those  rude  and  unlettered  ages)  to  be  forgotten  who  was  really  the  first  feudatory 
or  purchaser,  and  thereby  the  proof  of  an  actual  descent  from  him  became  impos- 
sible ;  then  the  law  substituted  what  Sir  Martin  Wright  {z)  calls  a  reasonable^ 
in  the  stead  of  an  imposMle,  proof:  for  it  remits  the  proof  of  an  actual  descent 
from  the  first  purchaser;  and  only  requires  in  lieu  of  it,  that  the  claimant  be 
next  of  the  whole  blood  to  the  person  last  in  possession,  (or  derived  from  the 
same  couple  of  ancestors ; )  which  will  probably  answer  the  same  end  as  if  he 
could  trace  his  pedigree  in  a  direct  line  from  the  first  purchaser.  For  he  who  is 
my  kinsman  of  the  whole  blood,  can  have  no  ancestors  beyond  or  higher  than 
the  common  stock,  but  what  are  equally  my  ancestors  also :  and  mine  are  vice 
ifersa  his :  he  therefore  is  very  likely  to  be  derived  from  that  unknown  ancestor 
of  mine,  from  whom  the  inheritance  descended.  But  a  kinsman  of  the  half 
blood  has  but  one-half  of  his  ancest^ors  above  the  common  stock  the  same  as 
mine ;  and  therefore  there  is  not  the  same  probability  of  that  standing  requisite 
in  law,  that  he  be  "derived  from  the  blood  of  the  first  purchaser, 
r  ^,229  "I  *'^^  illustrate  this  by  example.  Let  there  be  John  Stiles,  and  Francis, 
*•  ■"   brothers,  by  the  same  father  and  mother,,  and  another  son  of  the  same 

mother  by  Lewis  Gay,  a  second  husband.  Now,  if  John  dies  seised  of  lands, 
but  it  is  uncertain  whether  they  descended  to  him  from  his  father  or  mother ; 
in  this  case  his  brother  Francis,  of  the  whole  blood,  is  qualified  to  be  his  heir; 
for  he  is  sure  to  be  in  the  line  of  descent  from  the  first  purchaser,  whether  it 
were  the  line  of  the  father  or  the  mother.  But  if  Francis  should  die  before  John, 
without  issue,  the  mother's  son  by  Lewis  Gay  (or  brother  of  the  half  bloodj  is 
utterly  incapable  of  being  heir ;  for  he  cannot  prove  his  descent  from  the  nrst 
purchaser,  who  is  unknown,  nor  has  he  that  fair  probability  which  the  law 
admits  as  presumptive  evidence,  since  he  is  to  the  full  as  likely  not  to  be  de- 
s(5ended  from  the  line  of  the  first  purchaser,  as  to  be  descended ;  and  therefore 
the  inheritance  shall  go  to  the  nearest  relation  possessed  of  his  presumptive 
proof,  the  whole  blood. 

And,  as  this  is  the  case  in  feudis  antiquis,  where  there  really  did  once  exist  a 
purchasing  ancestor,  who  is  forgotten :  it  is  also  the  case  in  feudis  notns  held  ut 
antiquiSy  where  the  purchasing  ancestor  is  merely  ideal,  and  never  existed  but 
only  in  fiction  of  law.  Of  this  nature  are  all  grants  of  lands  in  fee-simple  at 
this  day,  which  are  inheritable  as  if  they  desoenaed  from  some  uncertain  indefi- 
nite ancestor,  and  therefore  any  of  the  collateral  kindi*ed  of  the  real  modem 
purchaser  ^and  not  his  own  oflfspring  only)  may  inherit  them,  provided  they  be 
of  the  whole  blood ;  for  all  such  are,  in  judgment  of  law,  likely  enough  to  be 
derived  from  this  indefinite  ancestor :  but  those  of  the  half  blood  are  excluded, 
for  want  of  the  same  probability.  Nor  should  this  be  thought  hard,  that  a 
brother  of  the  purchaser,  though  only  of  the  half  blood,  must  thus  be  disinher- 
ited, and  a  more  remote  relation  of  the  whole  blood  admitted,  merely  upon  a 
supposition  and  fiction  of  law ;  since  it  is  only  upon  a  like  supposition  and  fic- 
tion, that  brethren  of  purphasers  (whether  of  the  whole  or  naif  blood)  are 
entitled  to  inherit  at  all ;  for  we  have  seen  that  in  feudis  stride  novis  neither 
r  *2S0 1  ^^^^^^^^^  ^^^  *^y  other  collaterals  were  admitted.  As  ^therefore  In 
*-  -■  feudis  antiquis  we  have  seen  the  reasonableness  of  excluding  the  half 

blood,  if  by  fiction  of  law  e^  feudum  novum  be  made  descendible  to  collaterals 
iis  if  it  was /ei*(/wwi  antiquum,  i%  just  and  eqiiitable  that  it  "Should  be  subject 
to  the  same  restrictions  as  well  as  the  same  latitude  of  descent 

(«)  Tenni-es,  186. 
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Perhaps  by  this  time  the  exclnsion  of  the  half  blood  does  not  appear  altogethe'^ 
so  unreasonable  as  at  first  sight  it  is  apt  to  do.  It  is  certainly  a  very  fine-spun 
and  subtle  nicety;  but  considering  the  principles  upon  which  our  law  is  founded, 
it  is  not  an  injustice,  nor  always  a  hardship;  since  even  the  succession  of  the 
whole  blood  was  oriffinally  a  beneficial  indulgence,  rather  than  the  strict  right 
of  collaterals;  and  tiiough  that  indulgence  is  not  extended  to  the  demi-kin- 
dred,  yet  they  are  rarely  aoridged  of  any  right  which  they  could  possibly,  have 
enjoyed  before.  The  doctrine  of  the  whole  blood  was  calculated  to  supply  the 
frequent  impossibility  of  proving  a  descent  from  the  first  purchaser,  without 
some  proof  of  which  (according  to  our  fundamental  maxim)  there  can  be  no  in- 
heritance allowed  of.  And  this  purpose  it  answers,  for  the  most  part,  efiectually 
enough.  I  speak  with  these  restrictions,  because  it  does  not,  neither  can  any 
other  method,  answer  this  purpose  entirely.  For  though  all  the  ancestors  of 
John  Stiles,  above  the  common  stock,  are  also  the  ancestors  of  his  collateral 
kinsmen  of  the  whole  blood ;  yet,  unless  that  common  stock  be  in  the  first  de- 
gree (that  is,  unless  they  have  the  same  father  and  mother),  there  will  be 
intermediate  ancestors,  below  the  common  stock,  that  belong  to  either  of  them 
res}3ectively,  from  which  the  other  is  not  descended,  and  therefore  can  have  none 
of  their  blood.  Thus,  though  John  Stiles  and  his  brother  of  the  whole  blood 
can  each  have  no  other  ancestors  than  what  are  in  common  to  them  both  ;  yet 
with  regard  to  his  uncle,  where  the  common  stock  is  removed  one  degree  higher 
(that  is,  the  grandfather  and  grandmother),  one-half  of  John's  ancestors  will 
not  be  the  ancestors  of  his  uncle :  his  patruuSy  or  father's  brother,  derives  not 
his  descent  from  John's  maternal  ancestors ;  nor  his  avunculus,  or  mother's 
brother,  *from  those  in  the  paternal  line.  Here  then  the  supply  of  proof  r  1^031  i 
is  deficient,  and  by  no  means  amounts  to  a  certainty;  and  the  higher   L  J 

the  common  stock  is  removed,  the  more  will  even  the  probability  decrease.  But 
it  must  be  observed,  that  (upon  the  same  principles  of  calculation)  the  half 
blood  have  always  a  much  less  chance  to  be  descended  from  an  unknown  indefi- 
nite ancestor  of  the  deceased,  than  the  whole  blood  in  the  same  degree.  As,  in  • 
the  first  degree,  the  whole  brother  of  John  Stiles  is  sure  to  be  descended  from 
that  unknown  ancestor;  his  half  brother  has  only  an  even  chance,  for  half 
John's  ancestors  are  not  his.  So,  in  the  second  degree,  John's  uncle  of  the 
whole  blood  has  an  even  chance;  but  the  chances  are  three  to  one  against  his  • 
uncle  of  the  half  blood,  for  three-fourths  of  John's  ancestors  are  not  his.  In 
like  manner,  in  the  third  degree,  the  chances  are  only  three  to  one  against  John's 
great-uncle  of  the  whole  blood,  but  they  are  seven  to  one  against  his  great-uncle 
of  the  half  blood,  for  seven-eighths  of  John's  ancestors  have  no  connexion  in 
blood  with  him.  Therefore  tne  much  less  probability  of  the  half  blood's 
descent  from  the  first  purchaser,  compared  with  that  of  the  whole  blood, 
in  the  several  degrees,  has  occasioned  a  general  exclusion  of  the  half  blood 
in  all. 

But,  while  I  thus  illustrate  the  reason  of  excluding  the  half  blood  in  general, 
I  must  be  impartial  enough  to  own,  that,  in  some  instances,  the  practice  is  car- 
ried farther  than  the  principle  upon  which  it  goes  will  warrant.  Particularly 
when  a  kinsman  of  the  whole  blood  in  a  remoter  degree,  as  the  uncle  or  great- 
nncle,  is  preferred  to  one  of  the  half  blood  in  a  nearer  degree,  as  the  brother; 
for  the  half  brother  hath  the  same  chance  of  being  descended  from  the  pur- 
chasing ancestor  as  the  uncle ;  and  a  thrice  (30)  better  chance  than  the  great- 
uncle  or  kinsman  in  the  third  degi'ee.  It  is  also  more  especially  overstrained, 
when  a  man  has  two  sons  by  different  venters,  and  the  estate  on  bis  death  de- 
scends from  him  to  the  eldest,  who  enters  and  dies  without  issue;  in  which  case 
the  younger  son  cannot  inherit  this  estate,  because  he  is  not  of  the  whole  blood 

(30)    [This  ought  to  be  twice;  for  the  half  brother  has  one  ohanoein  two,  the  great-nncle 
'  one  in  four ;   the  ohanoe  of  the  lialf  brother  is  therefore  twice  better  than  that  of  the  great- 
nnde.] 

483 

Digitized  by  VjOOQ  IC 


232  Title  by  Descent.  [Book  ir 

r  ♦232 1  ^  *^®  ^^^  proprietor,  (a)  This,  it  must  be  *owned,  carries  a  hardship 
L  ■■   with  it,  even  upon  feudal  principles;  for  the  rule  was  introduced  onljf 

to  supply  the  proof  of  a  descent  from  the  first  purchaser;  but  here,  as  this  es^ 
tate  notoriously  descended  from  the  father,  and  as  both  the  brothers  confessed!? 
sprung  from  him,  it  is  demonstrable  that  the  half  brother  must  be  of  the  blood 
of  the  first  purchaser,  who  was  either  the  father  or  some  of  the  father's  ances- 
tors. When,  therefore,  there  is  actual  demonstration  of  the  thing  to  be  proved, 
it  is  hard  to  exclude  a  man  by  a  rule  substituted  to  supply  that  proof  when  de* 
ficient.  So  far  as  the  inheritance  can  be  evidently  traced  back,  there  seems  no 
need  of  calling  in  this  presumptive  proof,  this  rule  of  probability,  to  investigate 
what  is  already  certain.  Had  the  elder  brother,  indeed,  been  a  purchaser,  there 
would  have  been  no  hardship  at  all,  for  the  reasons  already  given ;  or  had  the 
frater  uterinus  only,  or  brother  by  the  mother's  side,  been  excluded  fh)m  an 
mheritance  which  descended  from  the  father,  it  had  been  highly  reasonable     * 

Indeed  it  is  this  very  instance,  of  excluding  Skfrater  consanguineus  or  brother 
by  the  father's  side,  from  an  inheritance  which  descended  apcUre,  that  Craig  {b) 
has  singled  out  on  which  to  ground  his  strictures  on  the  English  law  of  half 
blood.  And,  really,  it  should  seem  as  if  originally  the  custom  of  excluding  the 
"half  blood  in  Normandy,  (c)  extended  only  to  exclude  a  f rater  uterinus^  when 
the  inheritance  descended  apafre,  and  vice  versa,  and  possibly  in  England  also; 
as  even  with  us  it  remained  a  doubt,  in  the  time  of  Bracton,  (d)  and  of  Fleta,  (e) 
whether  the  half  blood  on  the  father's  side  was  excluded  from  the  inheritance 
which  originally  descended  from  the  common  father,  or  only  from  such  as  de- 
scended from  the  respective  mothers,  and  from  newly  purchased  lands.  So  also 
r  »233 1  *^®  rule  of  law,  as  laid  *down  by  our  Fortescue,  (/)  extends  no  farther 
•-  J   than  this :  f rater  fratri  uterino  non  succedit  in  hwreditate  paterna.    It 

IS  moreover  worthy  of  observation,  that  by  our  law,  as  it  now  stands,  the  crown 
(which  is  the  highest  inheritance  in  the  nation)  may  descend  to  the  half  blood 
of  the  preoediuff  sovereign,  {g)  so  that  it  be  the  blood  of  the  first  monarch  pur- 
chaser, or  (in  tne  feudal  language)  conqueror  of  the  reigning  family.  Thus  it 
actually  did  descend  from  King  Edward  the  Sixth  to  Queen  Mary,  and  from  her 
to  Queen  Elizabeth,  who  were  respectively  of  the  half  blood  to  each  other.  For 
the  royal  pedigree  being  always  a  matter  of  suflBcient  notoriety,  there  is  no  oc- 
casion to  call  in  the  aid  of  this  presumptive  rule  of  evidence,  to  render  probable 
the  descent  from  the  royal  stock,  which  was  formerly  King  William  the  Nor- 
man, and  is  now  (by  act  of  Parliament)  {h)  the  Princess  Sophia  of  Hanover. 
Hence  also  it  is  that  in  estates- tail,  where  the  pedigree  from  the  first  donee 
must  be  strictly  proved,  half  blood  is  no  impediment  to  the  descent;  (i)  because 
when  the  lineage  is  cleaily  made  .out,  there  is  no  need  of  this  auxiliary  proof.  (31) 
How  far  it  might  be  desirable  for  the  legislature  to  give  relief,  by  amending  the 
law  of  descents  in  one  or  two  instances,  and  ordaining  that  the  half  blood 
might  always  inherit,  where  the  estate  notoriously  descended  from  its  own  pro- 
per ancestor,  and  in  cases  of  new-purchased  lands,  or  uncertain  descents,  should 
never  be  excluded  by  the  whole  blood  in  a  remoter  degree ;  or  how  far  a  private 
inconvenience  should  be  still  submitted  to,  rather  than  a  long  established  rule 
should  be  shaken,  it  is  not  for  me  to  determine. 

The  rule  then,  together  with  its  illustration,  amounts  to  this :  that,  in  order 
to  keep  the  estate  of  John  Stiles  as  nearly  as  possible  in  the  line  of  his  purchas- 

ra)  A  still  harder  case  than  this  happened,  M.  10  Edw.  Ill,  On  the  death  of  a  man,  who  had  three  daueh- 
ters  by  a  flrrtt  wife,  and  a  fonrth  by  another,  his  lands  dcsrtended  equally  to  all  four  as  cooarceners.  After* 
wanU  the  eldest  two  died  without  I^sue :  an<l  it  was  held,  that  the  thinl  daughter  alone  should  inherit  their 
shares,  as  beln>?  their  heir  of  the  whole  bluod;  and  that  the  yonngcrjt  daoghtor  should  retain  only  her  oriirlnai 
fonn  h  part  <»r  their  common  father's  Unds.  ( 10  Au,  27.)  Vnd  yet  ft  was  clear  law  in  JT.  10  Kdw.  IL  that  w^era 
lands  had  dcsicended  to  two  bisters  of  the  half  blood,  as  coparceners,  each  misht  be  heir  of  ihoee  lands  to 
the  other.    Mayn.  Kdw.  II.  i«8.    Fltxh.  Ahr.  tit,  quart  impedit.  177. 

(6)  I.  2.  t.  15,  h  14.  (c)  Or.  Catutum.  c.  25.  (d)  i.  2,  c.  80,  J  3.  (e)  /.  0,  c.  1.  ♦  1*. 

{/)deiaud.LL.Angl,5,  (^)  Plowd.  245.    Co.  Litt,  15.  (fc)  12  Wm.  IH,  c.  2.  H)  Litt.  M  14,  15. 

(31)  [lu  titles  of  honor  also,  half  blood  is  no  impediment  to  the  descent  j  but  a  title  can  onlv 
bo  transmitted  to  those  who  are  descended  from  the  first  perscm  ennobled.    Co.  Litt.  15.    fiaif 
blood  is  no  obstmctioQ  iq  the  succession  to  personal  property.  Page  505,  posti 
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ing  ancestor,  it  must  descend  to  the  issue  of  the  nearest  couple  of  ancestors  that 
have  left  descendants  behind  them ;  because  the  descendants  of  one  ancestor  only 
are  not  so  likely  to  foe  in  the  line  of  that  purchasing  ancestor,  as  those  who  are 
descended  from  both. 

*But  here  another  difficulty  arises.  In  the  second,  third,  fourth,  and  r  ^a^^  -i 
every  superior  degree,  every  man  has  many  couples  of  ancestors,  increas-  *-  •* 

ing  according  to  the  distances  in  a  geometrical  progression  upwards,  (k)  the 
descendants  of  all  which  respective  couples  are  (representatively)  related  to  him 
in  the  same  decree.  Thus  in  the  second  degree,  the  issue  of  Oeorge  and  Cecilia 
Stiles  and  of  Andrew  and  Esther  Baker,  the  two  j^randsires  and  grandmothers 
of  John  Stiles,  are  each  in  the  same  decree  of  ]propinquitv ;  in  the  third  degree, 
the  respective  issues  of  Walter  and  Chnstian  Stiles,  of  Lute  and  Francis  Kempe, 
of  Ilerbert  and  Hannah  Baker,  and  of  James  and  Emma  Thorpe,  are  (upon  the 
extinction  of  the  two  inferior  degrees)  all  equally  entitled  to  call  themselves  the 
next  kindred  to  the  whole  blood  of  John  Stiles.  To  which  therefore  of  these 
ancestors  must  we  first  resort,  in  order  to  find  out  descendants  to  be  preferably 
called  to  the  inheritance?  In  answer  to  this,  and  likewise  to  avoid  all  other 
confusion  and  uncertainty  that  might  arise  between  the  several  stocks  wherein 
the  purchasing  ancestor  may  be  sought  for,  another  qualification  is  requisite, 
besides  the  proximity  and  entirety,  wnich  is  that  of  dignity  or  warthineee  of 
blood.    For, 

VII.  The  seventh  and  last  rule  or  canon  is,  that  in  collateral  inheritances 
the  male  stocks  shall  be  preferred  to  the  female  (that  is,  kindred  derived  from  the 
blood  of  the  male  ancestors,  however  remote,  shall  be  admitted  before  those 
from  the  blood  of  the  female,  however  near), — unless  where  the  lands  have,  in 
fact,  descended  from  a  female.  (32) 

Thus  the  relations  on  the  fathers  side  are  admitted  in  injinitum,  before  those 
on  the  mother's  side  are  admitted  at  all ;  (l)  and  the  relations  of  the  father's 
father,  before  those  of  the  father's  mother ;  and  so  on.  (33)  And  in  this  the 
English  law  is  not  singular,  but  warranted  by  the  examples  of  the  Hebrew  and 
Athenian  laws,  as  stated  by  Selden,  (m)  and  Petit :  (n)  though  among  the  Greeks 

rJ;;  See  page  aOi.  CljUtX.^i.  CmJ  dentce.  El^raor.cli,  fnj  LL.  AUio,  L  1,  t,  ^ 


(32)  This  rale  does  not  obtain  In  the  United  States. 


(33)  [So  Lord  Hale  says,  "  If  a  son  purchases  land  in  fee-rimple,  and  dies  withont  issne,  those 
if  the  male  line  shall  be  preferred  in  the  dencent :  Hale  Hist.  Ck>m.  L.  326,  rale  7,  div.  l ;  and 
the  line  of  the  part  of  the  mother  shall  never  inherit  as  long  as  there  are  any,  though  never  so 
remote,  of  the  line  of  the  part  of  the  father ;  and,  consequently,  though  the  mother  had  a 
brother,  yet  if  the  great  great  mat  grandfather  or  srandmother  has  a  brother  or  sister,  or  any 
descended  from  them,  the^  shall  be  preferred  to  ana  exclude  the  mother's  brother,  though  he 
is  much  nearer.  Id.  lb.  div.  2 ;  Clere  v»  Brooke,  Plowd.  442.  And  so  ipeat  is  the  preference 
shown  to  the  male  line,  that  if  a  son  dies,  having  purchased  lands  which  descend  to  his  heir 
on  the  part  of  his  father  (not  being  his  own  brother  or  sister,  see  H.  Chit.  Deso.  12!) ;  and  the 
line  of  the  father  should  afterwaras  fail,  yet  the  descent  shall  never  return  to  the  line  of  the 
mother,  though  in  the  first  instance,  or  first  descent  from  the  son,  it  might  have  descended  to  the 
heir  of  the  part  of  the  mother :  for  by  this  descent  and  seisin  it  is  lodged  in  the  father's  line,  to 
whom  the  heir  of  the  part  of  the  mouier  can  never  derive  a  title  as  heir,  but  it  shall  rather  escheat 
.See  Hargr.  note  5,  Co.  Litt.  13,  a. 

"  This  preference  of  male  stocks  is  continued  throughout  all  manner  of  successions ;  for  if,  on 
defhult  of  heirs  of  the  part  of  the  father,  the  lands  descend  to  the  line  of  the  mother,  the  heirH  of 
the  mother  of  the  part  of  her  father's  side  shall  be  preferred  in  the  succession  before  her  heirs  of 
the  part  of  her  mother's  side,  because  they  are  the  more  worthy."    Hale,  C.  h.  ^0. 

The  several  classes  which  can  comprehend  every  description  of  kindred  are  thus  enumemtod 
by  Mr.  Cruise,  Dig.  vol.  3,  p.  377 : 

1.  The  male  stock  of  the  paternal  line. 

2.  The  female  stock  of  the  pateraal  line. 

3.  The  male  branches  of  the  female  stock  of  the  paternal  line. 

4.  The  female  branches  of  the  female  stock  of  the  paternal  line, 

5.  The  mdXe  stock  of  the  maternal  line. 

6.  The  female  branches  of  the  male  stock  of  the  maternal  line. 

7.  The  male  branches  of  the  female  stock  of  the  maternal  line. 

8.  The  female  branches  of  the  female  stock  of  the  maternal  line.1 
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in  the  time  of  Hesiod,  (o)  when  a  man  died  without  wife  or  children,  all  his 
r  *235  "I  kindred  (without  any  *distinction)  divided  his  estate  among  them.  It  is 
^  -•  likewise  warranted  by  the  example  of  the  Koman  laws ;  wherein  the 

aanatty  or  relations  by  the  father,  were  preferred  to  the  cognati,  or  relations  by 
the  mother,  till  the  edict  of  the  Emperor  Justinian  ( p)  abolished  all  distinction 
between  them.  It  is  also  conformable  to  the  customary  law  of  Normandy,  (q) 
which  indeed  in  most  respects  agrees  with  our  English  law  of  inheritance. 

However,  I  am  inclined  to  think,  that  this  rule  of  our  law  does  not  owe  its 
immediate  original  to  any  view  of  conformity  to  those  which  I  have  just  now 
mentioned ;  but  was  established  in  order  to  effectuate  and  carry  into  execution 
the  fifth  rule,  or  piincipal  canon  of  collateral  inheritance,  before  laid  down ; 
that  every  heir  must  be  of  the  blood  of  the  first  purchaser.  For,  when  such 
first  purchaser  was  not  easily  to  be  discovered  after  a  long  course  of  descents, 
the  lawyers  not  only  endeavoured  to  investigate  him  by  taking  the  next  relation 
of  the  whole  blood  to  the  person  last  in  possession,  but  also,  considering  that  a 
preference  had  been  given  to  males  by  virtue  of  the  second  canon)  through  the 
whole  course  of  lineal  descent  from  the  first  purchaser  to  the  present  time,  they 
judged  it  more  likely  that  the  lands  should  have  descended  to  the  last  tenant 
from  his  male  than  from  his  female  ancestors ;  from  the  father  (for  instance) 
rather  than  from  the  mother ;  from  the  father's  father  rather  than  from  the 
father's  mother:  and  therefore  they  hunted  back  the  inheritance  (if  I  may  be 
allowed  the  expression)  through  the  male  line ;  and  gave  it  to  the  next  relations 
on  the  side  of  the  father,  the  father's  father,  and  so  upwards,  imagining  with 
reason  that  this  was  the  most  probable  way  of  continuing  it  in  the  line  of  the 
first  purchaser.  A  conduct  much  more  rational  than  the  preference  of  the 
aanaH,  bj  the  Roman  laws :  which,  as  they  ^ave  no  advantage  to  the  males  in 
the  first  instance  or  direct  lineal  succession,  had  no  reason  for  preferring  them 
in  the* transverse  collateral  one:  upon  which  account  this  preference  was  very 
wisely  abolished  by  Justinian. 

r  ^2gQ  "I  *That  this  was  the  true  foundation  pf  the  preference  of  the  agnati  or 
L  ■"  male  stocks,  in  our  law,  will  farther  appear,  if  we  consider,  that  when- 

ever the  lands  have  notoriously  descended  to  a  man  from  his  mother's  side,  this 
rule  is  totally  reversed ;  and  no  relation  of  his  by  the  father's  side,  as  such,  can 
ever  be  admitted  to  them ;  because  he  cannot  possibly  be  of  the  blood  of  the 
first  purchaser.  And  so,  e  conversOy  if  the  lands  descended  from  the  father's 
side,  no  relation  of  the  mother,  as  such,  shall  ever  inherit  So  also,  if  they  in 
fact  descended  to  John  Stiles  from  his  father's  mother,  Cecilia  Kempe ;  here  not 
only  the  blood  of  Lucy  Baker,  his  mother,  but  also  of  George  Stiles,  his  father's 
&ther,  is  perpetually  excluded.  Aiid  in  like  manner,  if  they  be  known  to  have 
descended  from  Frances  Holland,  the  mother  of  Cecilia  Kempe,  the  line  not  only 
of  Lucy  Baker,  and  of  George  Stiles,  but  also  of  Luke  Kempe,  the  father  of 
Cecilia,  is  excluded.  Whereas,  when  the  side  from  which  they  descended  is 
forffotten  or  never  known  ^as  in  the  case  of  an  estate  newly  purchased  to  be 
holaen  utfevdum  antiquuin),  here  the  right  of  inheritance  first  runs  up  all  the 
father's  side,  with  a  preference  to  the  male  stocks  in  every  instance ;  and,  if  it 
finds  no  heirs  there,  it  then,  and  then  only,  resorts  to  the  mother's  side;  leav- 
ing no  place  untried,  in  order  to  find  heirs  that  may  by  possibility  be  derivecf 
from  the  original  purchaser.  The  greatest  probability  of  finding  such  was 
among  those  descended  from  the  male  ancestors ;  but,  upon  failure  of  issue  there, 
they  may  possibly  be  found  among  those  derived  from  the  females.  (34) 

(o)  BtoyWy  608.  (p)  Kw.  IIS.  {qj  Or.  Coutium,  «.  8B 

(34)  [If  a  man  seised  in  fee  ex  parte  matema,  levy  a  fine  8ur  grant  it  render,  gjantinjf  to  A 
and  his  heirs ;  the  estate  taken  by  the  conurior  under  the  render  will  now  be  descendible  to 
his  heirs  ex  parte  patema.  1  Prest  Conv.  210,  318 ;  Co.  Litt.  316;  D/er,  237,  b ;  Price  ».  Lang- 
ford,  1  Salk.  92.  And  the  same  in  the  case  of  feoffment  and  re-inieoffment,  or  even  if  a  man 
seised  ex  parte  maternal  make  feoffment  in  fee  reserving  rent,  the  rent  shall  descend  to  the  heirs 
ex  parte  patema.  Co.  Litt  12,  bO 
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This  I  take  to  be  the  true  reason  of  the  constant  preference  of  the  agnatic 
succession,  or  issue  derived  from  the  male  ancestors,  through  all  the  stages  of 
collateral  inheritance ;  as  the  ability  for  personal  service  was  the  reason  for  pre- 
ferring the  males  at  first  in  the  direct  lineal  succession.  We  see  clearly,  that 
if  males  had  been  perpetujdly  admitted,  in  utter  exclusion  of  females,  the  trac- 
ing the  inheritance  back  through  the  male  line  of  ancestors  must  at  last  have 
inevitably  brought  us  up  to  the  first  purchaser;  but  as  males  have  not  been 
^perpetually  ctdmitted  but  only  generally  preferred;  as  females  have  r«237V 
not  been  utterly  excluded^\)Xit  only  generally  postponed  to  males;  the  *-  J 
tracing  the  inheritance  up  through  the  male  stocks  will  not  give  us  absolute 
demonstration,  but  only  a  strong  probability,  of  arriving  at  the  first  purchaser ; 
which  loined  with  the  other  probability,  of  the  wholeness  of  entirety  of  blood, 
will  fall  little  short  of  a  certainty. 

Before  we  conclude  this  branch  of  our  inquiries,  it  may  not  be  amiss  to  exem- 
plify these  rules  by  a  short  sketch  of  the  manner  in  which  we  must  search  for 
the  heir  of  a  person,  as  John  Stiles,  who  dies  seised  of  land  which  he  acquired, 
and  which  therefore  he  held  as  a  feud  of  indefinite  antiquity,  (r) 

In  the  first  place  succeeds  the  eldest  son,  Matthew  Stiles,  or  his  issue :  (n**l.)^ 
if  his  line  be  extinct,  then  Gilbert  Stiles  and  the  other  sons,  respectively,  in 
order  of  birth,  or  their  issue :  (n*  2.) — ^in  default  of  these,  all  the  daughters 
together,  Margaret  and  Charlotte  Stiles,  or  their  issue,  (n**  3.) — On  failure  of 
the  descendants  of  John  Stiles,  himself,  the  issue  of  GeoflCrey  and  Lucy  Stiles,  his 
parents,  is  called  in,  viz. :  first,  Francis  Stiles,  the  eldest  brother  of  the  whole 
blood,  or  his  issue :  (n**  4.) — ^then  Oliver  Stiles,  and  the  other  whole  brothers, 
respectively,  in  order  of  birth,  or  their  issue :  (n**  5.) — then  the  sisters  of  the 
whole  blood  all  together,  Bridget  and  Alice  Stiles,  or  their  issue,  (n**  6.) — In 
defect  of  these,  the  issue  of  George  and  Cecelia  Stiles,  his  father's  parents; 
respect  being  still  had  to  their  age  and  sex :  (n*  7.) — then  the  issue  of  Walter 
ana  Christian  Stiles,  the  parents  of  his  paternal  grandfather:  (n**  8.) — ^then  the 
issue  of  Bichard  and  Anne  Stiles,  the  parents  of  his  paternal  grandfather's 
father,  (n*  9.) — and  so  on  in  the  paternal  grandfathei-'s  paternal  line,  or  blood 
of  Walter  Stiles,  in  infinitum.  In  defect  of  these,  the  issue  of  William  and  Jane 
Smith,  the  parents  of  his  paternal  grandfather's  mother :  (n**  10.) — and  so  on 
in  the  paternal  grandfather's  maternal  line,  or  blood  of  Christian  Smith,  in 
infinitum :  till  both  the  *immediate  bloods  of  George  Stiles,  the  paternal  r  i^^qq  i 
grandfather,  are  spent. — Then  we  must  resort  to  the  issue  of  Luke  and  *•  J 
Frances  Kempe,  the  parents  of  John  Stiles's  paternal  grandmother:  (n**  11.) — 
then  to  the  issue  of  Thomas  and  Sarah  Eempe,  the  parents  of  his  paternal 
grandmother's  father :  (n**  12.) — and  so  on  in  the  paternal  ffrandmothers  pater- 
nal line,  or  blood  of  Luke  Kempe,  in  infinitum, — In  default  of  which  we  must 
call  in  the  issue  of  Charles  and  Mary  Holland,  the  parents  of  his  paternal  grand- 
mother's mother:  (n**13.) — ^and  so  on  in  the  paternal  grandmother's  maternal 
line,  or  blood  of  Frances  Holland,  in  infinitum;  till  both  the  immediate  bloods  of 
Cecelia  Kempe,  the  paternal  grandmother  are  also  spent.— Whereby  the  paternal 
blood  of  John  Stiles  entirely  failing,  recourse  must  then,  and  not  oefore,  be  had 
to  his  maternal  relations ;  or  the  blood  of  the  Bakers,  (n**  14,  15, 16.) — Willises, 
(qO  17.)— Thorpe's  (n^  18,  19.)— and  White's,  (n*  20.)— in  the  same  regular  suc- 
cessive order  as  in  the  paternal  line. 

The  student  should  however  be  informed,  that  class,  n*  10,  would  be  post- 
•  poned  to  n®  11,  in  consequence  of  the  doctrine  laid  down,  arguendo,  by  Justice 
Manwoode,  in  the  case  of  Clere  and  Brooke ;  («)  from  whence  it  is  adopted  by 
Loi-d  Bacon,  (0  and  Sir  Matthew  Hale :  (w)  because,  it  is  said,  that  all  the 
female  ancestors  on  the  part  of  the  father  are  equally  worthy  of  blood ;  and  in 
that  case  proximity  shall  prevail.  And  yet,  noth withstanding  these  respectable 
authorities,  the  compiler  of  this  table  hath  ventured  (in  point  of  theory,  for  tiie 


Cr)  Seo  the  table  of  descents  annexed.  C»)  Plowd.  iOO. 

ft)  Elera.  c.  1.  Ch)  H.  C.  L.  840,  244. 
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case  never  yet  occurred  in  practice)  (35)  to  give  the  preference  to  n*  10  before 
n*  11 ;  for  the  following  reasons ;  1.  Because  this  point  was  not  the  principal 
question  in  the  case  of  Clere  and  Brooke :  but  the  law  concerning  it  is  delivered 
obiter  onlv,  and  in  the  course  of  argument  by  justice  Manwoode ;  though  after- 
wards said  to  be  confirmed  by  the  three  other  justices  in  separate,  extrajudicial 
conferences  with  the  reporter.  2.  Because  the  chief  justice,  Sir  James  Dyer,  in 
reporting  the  resolution  of  the  court  in  what  seems  to  be  the  same  caee,  (w)  t^es 
no  notice  of  this  doctrine.  3.  Because  it  appears  from  Plowden's  report  that 
r  *239 1  ^^^  many  gentlemen  of  the  law  were  dissatisfied  ♦with  this  position  of 
*•  J  Justice  Manwoode ;  since  the  blood  of  n'  10  was  derived  to  the  purchaser 
throug:h  a  greater  number  of  males  than  the  blood  of  n*  11,  and  was  therefore 
in  their  opinion  the  more  worthy  of  the  two.  4.  Because  the  position  itself 
destroys  the  otherwise  entire  and  regular  symmetry  of  our  leffal  course  of 
descents,  as  is  manifest  by  inspecting  the  table :  whe:*x;in  n*16,  which  is  anal- 
ogous in  the  maternal  line  to  n*  10  in  the  paternal,  is  preferred  to  n®  18,  which 
is  analogous  to  n"  11,  upon  the  authority  of  the  eighth  rule  laid  down  by  Hale 
himself:  and  it  destroys  also  that  constant  preference  of  the  male  stocks  in  the 
law  of  inheritance,  for  which  an  additional  reason  is  before  (x)  given,  besides 
the  mere  dignity  of  blood.  5.  Because  it  introduces  all  that  uncertainty  and 
contradiction,  which  is  pointed  out  by  that  ingenious  author ;  (y)  and  establishes 
a  collateral  doctrine  (viz.:  the  preference  of  n**  11  to  n®  10)  seemingly,  though 
perhaps  not  strictly,  incompatible  with  the  principal  point  resolved  in  the 
case  of  Clere  and  Brooke,  viz.:  the  preference  of  n*  11  to  n**  14.  And,  though 
that  learned  writer  proposes  to  rescind  the  principal  point  then  resolved,  m 
order  to  clear  this  difficulty ;  it  is  apprehendea,  that  the  difficulty  may  be  better 
cleared,  by  rejecting  the  collateral  doctrine,  which  was  never  yet  resolved  at  all. 
6.  Because  the  reason  that  is  given  for  this  doctrine  by  Lora  Bacon  (viz. :  that 
in  any  degree,  paramount  the  first,  the  law  respecteth  proximity,  and  not  dignity 
of  blood)  is  directly  contrary  to  many  instances  riven  by  Plowden  and  Hale, 
and  every  other  writer  on  the  law  of  descents.  7.  Because  this  position  seems 
to  contradict  the  allowed  doctrine  of  Sir  Edward  Coke ;  {z)  who  lays  it  down 
(under  different  names)  that  the  blood  of  the  Kempes  {alias  Sandies)  shall  not 
inherit  till  the  blood  of  the  Stiles's  {alias  Fairfields)  fail.  Now  the  blood  of  the 
Stiles's  does  certainly  not  fail,  till  both  n**  9  and  n**  10  are  extinct.  Wherefore 
n®  11  (being  the  blood  of  the  Kempes)  ought  not  to  inherit  till  then.  8.  Because 
in  the  case,  Mich.  12  Edw.  IV,  14,  {a)  (much  relied  on  in  that  of  Clere  and 
Brooke)  it  is  laid  down  as  a  rule,  tnat  ^^cestuy,  que  doit  inheriter  alpere^  doit 
inheritor  al  fiU.^  {b)  And  so  Sir  Matthew  Hale  {c)  says,  "  that  though  the  law 
excludes  the  father  from  inheriting,  yet  it  substitutes  and  directs  the  descent  as 
it  should  have  been  had  the  father  inherited.  (36)  Now  it  is  settled,  by  the  reso- 
r  *240 1  ^^*^^^  ^^  ^1®^^  **^^  Brooke,  that  n**  10  should  have  inherited  before 
L  -tf4u  J  j^o  11  to  Geoffrey  Stiles,  the  father,  had  he  been  the  person  last  seised ; 
and  therefore  n**  10  ought  also  to  be  preferred  in  inheriting  to  John  Stiles,  the  son. 

In  case  John  Stiles  was  not  himself  the  purchaser,  but  the  estate  in  fact  came 
to  him  by  descent  from  his  father,  mother  or  any  higher  ancestor,  there  is  this 
difference;  that  the  blood  of  that  line  of  ancestors,  from  which  it  did  not 
descend,  can  never  inherit :  as  was  formerly  fully  explained,  {d)  And  the  like 
rule,  as  there  exemplified,  will  hold  upon  descents  from  any  other  ancestors. 

The  student  should  also  bear  in  mind,  that  during  this  whole  process,  John 
Stiles  is  the  person  supposed  to  have  been  last  actually  seised  of  the  estate     For 

Iw)  Dyer.  314.  («)  Paffos  235,  6,  7.  iy)  Law  of  Inheritance,  2d  edit  pages  90  81.  61,  A2,  es. 

(«)  Co.  Litt.  12.    Hawk.  aUr.  in  loe.  (a)  lltth.  Ab.  m.  dUcent.  2.    Bro.  Abr,  M.  di$cetU,  S. 

(&)  See  page  22a.  (e)  Uiat.  C.  L.  243.  (d)  See  page  23C. 

(35)  [The  point  hu  aince  arisen,  and  boen  decided  in  favor  of  the  learned  commentator's  opin- 
ion. Davies  v.  Lowndes,  7  Scott,  22, 56.  And  the  legislature  has  adopted  the  same  rule.  Itijra, 
p.  210,  note.] 

(Mi)  [This  rule,  however,  does  not  apply  in  all  cases ;  for  a  brother  of  the  half  blood  would  sua 
ooed  to  the  father,  though  be  could  not  ui^the  sou.] 
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if  ever  it  comes  to  vest  in  any  other  person,  as  heir  to  John  Stiles,  a  new  order 
of  succession  must  be  observed  upon  the  death  of  such  heir ;  since  he,  by  his 
own  seisin,,  now  becomes  himself  an  ancestor  or  stipes,  and  must  be  put  in  the 
place  of  John  Stiles.  The  figures  therefore  denote  the  order  in  which  the 
several  classes  would  succeed  to  John  StileSy  and  not  to  each  other :  and  before 
we  search  for  an  heir  in  any  of  the  higher  figures  (as  n*  8),  we  must  be  first 
assured  that  all  the  lower  classes  (from  n^  1  to  n  7)  were  extinct,  at  John 
Stihffs  decease.  (37) 


CHAPTER  XV. 
OF  TITLE  BY  PURCHASE. 

AND 

I,  BY  ESCHEAT. 


V\j^(mAAi^  perquisition  taken  in  its  largest  and  most  extensive  sense,  is  thus 
defined  by  Littleton ;  (a)  the  possession  of  lands  and  tenements,  which  a  man 
hath  by  his  own  act  or  agreement,  and  not  by  descent  fj-om  any  of  his  ances- 
tors or  kindred.  In  this  sense  it  is  contradistinguished  from  acquisition  by 
right  of  blood,  and  includes  every  other  method  of  coming  to  an  estate,  but 
merely  that  by  inheritance,  (1)  wherein  the  title  is  vested  in  a  person,  not  by  his 
own  act  or  a^eement,  but  by  the  single  operation  of  law.  {b) 

Purchase,  indeed,  in  its  vulgar  and  confined  acceptation,  is  applied  only  to 
such  acquisitions  of  land,  as  are  obtained  by  way  of  bargain  and  sale  for  money, 
or  some  other  valuable  consideration.  But  this  falls  far  short  of  the  legal  idea 
of  purchase :  for,  if  I  give  land  freely  to  another,  he  is  in  the  eye  of  the  law  a 
purchaser,  {c)  and  falls  within  Littleton's  definition,  for  he  comes  to  the  estate 

(a)  f  12.  (h)  Co.  U\i  18.  (9)  IhUL 

(37)  Some  of  the  important  changes  made  in  the  English  law  of  descents  by  the  statute  3  and 
4  W  m.  IV,  c.  106.  have  been  referred  to  in  the  precedmg  notes.  Mr.  Sweet  gives  the  following 
as  the  existing  canons  of  descent  under  that  statute : 

1.  The  de.-'cent  shall  be  traced  from  the  last  purchaser,  or  the  last  person  entitled  to  the  land 
who  cannot  be  proved  to  have  inherited  it 

2.  That  inhcntanoes  shall  lineaUy  descend  to  the  issue  of  the  last  purchaser. 

3.  That  on  failure  of  issue  of  the  last  purchaser,  the  inheritance  shall  go  to  his  nearest  lineal 
ancestor,  or  his  issue ;  the  ancestor  taking  in  preference  to  his  issue,  but  so  that  a  nearer  lineal 
ancestor  and  his  issue  are  to  be  preferred  to  a  more  remote  lineal  ancestor  and  his  issue,  other 
than  such  nearer  lineal  ancestor  or  his  israe. 

4.  That  a  relatitm  of  the  whole  blood,  and  his  or  her  issue,  shall  be  preferred  to  a  relation  of 
the  same  degree  of  the  half  blood,  and  his  or  her  issue.  Collateral  relatives  of  the  half  blood  may 
therefore  innerit,  but  after  the  common  ancestor,  and  after  collateral  relations  of  the  whole 
blood. 

5.  Each  male  ancestor  and  his  ancestors,  whether  male  or  female,  and  his  and  their  issue,  «haU 
be  preferred  to  all  other  female  ancestors  and  their  ancestors,  whether  male  or  female,  and  their 
issue. 

6.  That  the  male  issue  shall  be  admitted  before  the  female. 

7.  That  when  there  are  two  or  more  males  in  equal  degree,  the  eldest  only  shall  inherit ;  but 
the  females  altogether. 

8.  That  (subject  to  the  third  rule)  a  parent  shall  be  prefeired  to  his  iMue ;  but  the  issue  in 
infinitum  of  any  person  deceased  shaU  represent  their  ancestor ;  that  is  shall  stand  in  the  same 
place  as  he  wonla  have  done  had  he  been  livinir. 

For  the  rules  of  descent  prevailing  in  the  Umted  States,  the  reader  is  referred  to  4  Kent  Com. 
Lee.  75.  The  differences  between  them  and  the  English  rules  are  alluded  to  in  the  preceding 
notes,  but  there  is  not  such  uniformity  in  the  American  statutes  as  to  make  any  attempt  at  an 
analysis  of  them  in  this  place  desirable. 

(1)  See  reference  to  statute  3  and  4  Wm.  IT,  c  106L  In  note  to  p.  201. 
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by  his  own  agreement ;  that  is,  he  consents  to  the  gift.  A  man  who  has  his 
father's  estate  settled  upon  him  in  tail,  before  he  was  born,  is  also  a  purchaser; 
for  he  takes  quite  another  estate  than  the  law  of  descents  would  nave  given 
him.  Nay,  even  if  the  ancestor  devises  his  estate  to  his  heir  at  law  by  will, 
with  other  limitations,  or  in  any  other  shape  than  the  course  of  descents  would 
direct,  such  heir  shall  take  by  purchase,  {d)  But  if  a  man  seised  in  fee,  devises 
bis  whole  estate  to  his  heir  at  law,  so  that  the  heir  takes  neither  a  greater  nor  a 
r  ,11242  1  '®^^  estate  by  the  ♦devise  than  he  would  have  done  without  it,  he  shall 
J-  -'be  adjudffed  to  take  by  descent,  (e)  (2)  even  though  it  be  charged  with 

incumbrances;  (/)  this  being  for  the  benefit  of  creditors,  and  others,  who  have 
demands  on  the  estate  of  the  ancestor.  If  a  remainder  be  limited  to  the 
heirs  of  Sempronius,  here  Sempronius  himself  takes  nothing ;  but  if  he  dies 
during  the  continuance  of  the  particular  estate,  his  heirs  shall  take  as  purchas- 
ers, (g)  But  if  an  estate  be  made  to  A  for  life,  remainder  to  his  right  heirs  in 
fee,  nis  heirs  shall  take  by  descent :  for  it  is  an  ancient  rule  of  law,  that  when- 
ever the  ancestor  takes  an  estate  for  life,  the  heir  cannot  by  the  same  convey- 
ance  take  an  estate  in  fee  by  purchase,  but  only  by  desceiiL  (h)  (3)  And  if  A  dies, 
before  entry,  still  his  heirs  shall  take  by  descent,  and  not  by  purchase:  for 
where  the  heir  takes  any  thing  that  might  have  vested  in  the  ancestor,  he  takes 
by  way  of  descent  (i)  The  ancestor,  during  his  life,  beareth  in  himself  all  his 
heirs ;  ih)  and  therefore,  when  once  he  is  or  might  have  been  seised  of  the  lands, 
the  inheritance  so  limited  to  his  heirs  vests  in  the  ancestor  himself:  and  the 
word  "  heirs  "  in  this  case  is  not  esteemed  a  word  of  purchase,  but  a  word  of 
limitation,  enuring  so  as  to  increase  the  estate  of  the  ancestor  from  a  tenancy 
for  life  to  a  fee-simple.  (4)  And,  had  it  been  otherwise,  had  the  heir  (who  is 
uncertain  till  the  death  of  the  ancestor)  been  allowed  to  take  as  a  purchaser 
originally  nominated  in  the  deed,  as  must  have  been  the  case  if  the  remainder 
had  been  expressly  limited  to  Matthew  or  Thomas  by  name;  then,  in  the  times 
of  strict  feudal  tenure,  the  lord  would  have  been  defrauded  by  such  a  limitation 
of  the  fruits  of  his  signiory  arising  from  a  descent  to  the  heir. 

What  we  call  purchase,  perquisitio,  the  feudists  called  conquests,  conquastus, 
or  conquisitio  :  (l)  both  denoting  any  means  of  acquiring  an  estate  out  of  the 
common  course  of  inheritance.  And  this  is  still  the  proper  phrase  in  the  law 
r  ♦243  1  ^^  Scotland :  {m)  as  it  was  among  the  Nonnan  jurist*,  who  styled  ♦the 
*■  -•  first  purchaser  (that  is,  he  who  brought  the  estate  into  the  family  Which 

at  present  owns  it)  the  conqueror  or  conquereur.  {n)  Which  seems  to  be  all  that 
was  meant  by  the  appellation  which  was  riven  to  William  the  Norman,  when 
his  manner  of  ascending  the  throne  of  England  was,  in  his  own  and  his  suc- 
cessor's charters,  and  by  the  historians  of  the  times,  entitled  conqucestus,  and 
himself  conqumstor  or  conquisitor;  (o)  signifying  that  he  was  the  first  of  his 
family  who  acquired  the  crown  of  England,  and  from  whom  therefore  all  future 

(d)  Lord  Raym.  728.  («)  1  Roll.  Abr.  628.  (/)  Snlk.  241.    Lord  Raym.  TW. 

( dr)  1  Roll.  Abr.  027.  (A)  1  Rep.  104.    2  Lev.  00.    Raym.  384.  (i)  bhelley*s Case,  1  Bop.  9S. 

(£}  Co.  Liu.  22.  (I)  Craig.  I  \,t.  10,  ( 18.  (m)  Dalrymplo  of  Feods,  210. 

(ni  Or.  Coustum.  Olots.  e.  25.  page  4Q.  (o)  Spelm.  Olott.  145. 

(2)  [This  rale  was  abrogated  by  the  Inheritauco  Act,  3  and  4  "Wm.  IV,  o.  106,  *  X  Even 
before  that  statute,  if  the  devise  to  the  heir  gave  him  a  different  estate  to  that  which  he  would 
have  taken  by  descent,  he  took  under  the  devise.  Lord  Raym.  728.  The  origin  of  the  old  rale 
of  law  seems  to  have  Seen  similar  to  that  stated  in  the  text  as  the  ground  of  the  rule  in  Shelley*! 
Case,  viz. :  the  advantage  of  the  lord.  An  heir  who  is  made  devisee  may  now  disclaim 
the  devise  and  take  as  heir,  though  such  a  course  is  never  adopted,  since  no  advantage  can  arisi 
frimi  it.] 

(3)  That  is,  as  hetr  he  cannot  take  under  the  conveyance  otherwise  than  by  descent ;  but  if 
an  estate  is  given  to  A  for  life,  there  is  nothing  in  the  rales  of  law  to  preclude  the  remainder  is 
fee  being  given  by  the  same  conveyance  to  the  person  who  will  be  heir  to  A,  provided  Mime  othei 
word  than  the  technical  one  of  '*  heir"  is  employed  to  designate  him. 

(4)  [This  is  the  rale  or  maxim  known  among  lawyers,  as  *•  the  rule  in  Shelley's  Case."    1  Co. 
88:  see  Harg.  and  ButL  Co.  Litt.  376,  B.  N.  1 ;  Fearae  Cont  ReuL  38;  Preston  on  Estates,  \  ' 
vol.263to419J 

And  eee  2  Washb.  Beal  Pit>p.  309  to  S276. 
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claims  by  descent  must  be  derived :  though  now,  from  our  disnse  of  the  feudal 
sense  of  the  word,  together  with  the  reflection  on  his  forcible  method  of  acqui- 
sition, we  are  apt  to  annex  the  idea  of  victory  to  this  name  of  conquest  or  con 
quisition :  a  title  which,  however  just  with  regard  to  the  crown,  the  conqueror 
never  pretended  with  regard  to  the  realm  of  England ;  nor  in  fact,  ever  had.  (p) 

The  difference,  in  effect,  between  the  acquisition  of  an  estate  by  descent  and 
by  purchase,  consists  principally  in  these  two  points :  1.  That  by  purchase  the 
estate  acquires  a  new  inheritable  quality,  and  is  descendible  to  the  owner's 
blood  in  general,  and  not  the  blood  onlv  of  some  particular  ancestor.  For, 
when  a  man  takes  an  estate  by  purchase,  he  takes  it  not  ut  feudum  paterman 
or  maternunif  which  would  descend  only  to  the  heirs  by  the  father's  or  the 
mother's  side:  but  he  takes  it  ut  feudum  antiquum,  ba  a  feud  of  indefinite 
antiquity,  whereby  it  becomes  inheritable  to  his  heirs  general,  first  of  the  pater- 
nal, and  then  of  the  maternal  line.  2.  An  estate  taken  by  purchase  will  not 
make  the  heir  answerable  for  the  acts  of  the  ancestor,  as  an  estate  by  descent 
will.  For  if  the  ancestor,  by  any  deed,  obligation,  covenant,  or  the  like,  bindeth 
himself  and  his  heirs,  and  dieth ;  this  deed,  obligation,  or  covenant,  shall  be 
binding  upon  the  heir,  so  far  forth  only  as  he  (or  any  other  in  trust  for  him)  (q) 
had  any  estate  of  inheritance  vested  in  him  by  descent  ♦from,  (or  any  r  ^044 1 
estate  ^fir  auter  vie  coming  to  him  by  special  occupancy,  as  heir  to)  (r|  ^  -■ 

that  ancestor,  sufficient  to  answer  the  charge ;  (s)  whether  he  remains  in  pos- 
session, or  hath  alienated  it  before  action  brought ;  (t)  which  sufficient  estate  is 
in  the  law  called  assets :  from  the  French  word,  assez,  enough,  (m)  Therefore, 
if  a  man  covenants,  for  himself  and  his  heirs,  to  keep  my  house  in  repair,  I  can 
then  (and  then  only)  compel  his  heir  to  perform  this  covenant,  when  he  has 
an  estate  sufficient  for  this  purpose,  or  assets,  by  descent  from  the  covenantor : 
for  though  the  covenant  descends  to  the  heir,  whether  he  inherits  any  estate  or 
no,  it  lies  doimant,  and  is  not  compulsory,  until  he  has  assets  by  descent  (v) 

This  is  the  legal  signification  of  the  vrord  perquisiiio,  or  purchase;  and  in 
this  sense  it  includes  the  five  following  methods  of  acquiring  a  title  to  estates : 
1.  Escheat  2.  Occupancy.  3.  Prescription.  4  Forfeiture.  6.  Alienation. 
Of  all  these  in  their  order. 

I.  Escheat,  we  may  remember,  ^w)  was  one  of  the  fruits  and  consequences  of 
feudal  tenure.  The  word  itself  is  originally  French  or  Norman,  (x)  in  which 
language  it  signifies  chance  or  accident ;  and  with  us  it  denotes  an  obstruction 
of  the  course  of  descent,  and  a  consequent  determination  of  the  tenure,  by 
some  unforeseen  contingency.:  in  which  case  the  land  naturally  results  back,  by 
a  kind  of  reversion,  to  tne  ori^nal  grantor  or  lord  of  the  fee.  (y) 

Escheat  therefore  being  a  title  frequently  vested  in  the  lord  by  inheritance, 
as  being  the  fruit  of  a  signiory  to  which  he  was  entitled  by  descent  (for  which 
reason  the  lands  escheat^  shall  attend  the  signiory,  and  be  inheritable  by  such 
only  of  his  heirs  as  are  capable  of  inheriting  tne  other),  (z)  it  may  seem  in  such 
cases  to  fall  more  properly  under  the  former  general  head  of  acquiring  title  to 
estates,  viz.:  by  descent  (being  vested  in  him  by  act  of  law,  and  not  by  his  own 
act  ♦or  agreement),  than  under  the  present,  by  purchase.  But  it  must  r  ^,245 1 
be  remembered  that,  in  order  to  complete  this  title  by  escheat,  it  is   I-  J 

necessary  that  the  lord  perform  an  act  of  his  own,  by  entering  on  the  lands  and 
tenements  so  escheated,  or  suing  out  a  writ  of  escheat :  (a)  (5)  on  failure  of 
which,  or  by  doing  any  act  that  amounts  to  an  implied  waiver  of  his  right  as 
by  accepting  homage  or  rent  of  a  stranger  who  usurps  the  possession,  his  title 
by  escheat  is  barreoL  {b)    It  is  therefore  in  some  respect  a  title  acquired  by  his 

(p)  See  Book  I,  ch.  8.  {q)  Stat.  89  Car.  n,  ft.  8,  i  10.  (r)  Ibid,  f  13.  (#)  1  P   Wms.  777. 

(I)  Stnt.  3  and  4  W.  it  M.  o.  14.  (u)  Finch.  T^w,  119.  (v)  Ptnch.  Rep.  86.  [w)  See  imgo72. 

(X)  Eschet.  or  echet,  formed  fVom  the  verb  eschoir  or  eehoir.  to  happen.        (y)  1  Feud.  86.    Co.  Litt.  18. 
(«)  Co.  Litt.  13.  (a)  Bro.  Abr.  tU.  escheat.  26.  (6)  Bro.  Abr.  tit,  acaptance.  *t&,    Co.  Utt.  SOS. 

(5)  [The  writ  of  escheat  is  abolished,  statute  3  and  4  Wm.  IV,  c.  27,  s.  36,  and  the  lord's 
remedy  is  by  entiy  or  ejeotnient,  or,  in  the  cam  of  the  crown,  by  a  commission  of  escheat.  12 
Kast,  96.] 
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own  act,  as  woU  as  by  act  of  law.  Indeed,  this  may  also  be  said  of  descents 
themselves,  in  which  an  entry  or  other  seisin  is  required,  in  order  to  make  a 
complete  title:  and  therefore  this  distribution  of  titles  by  our  legal  writers,  into 
those  by  descent  and  by  purchase,  seems  in  this  respect  rather  inaccurate,  and 
not  marked  with  sufficient  precision  :  for,  as  escheats  must  follow  the  nature  of 
the  signiory  to  which  they  belong,  they  may  Test  by  either  purchase  or  descent, 
according  as  the  signiory  is  vested^  And,  though  Sir  Edward  Coke  considers 
the  lord  by  escheat  as  in  some  respects  the  assignee  of  the  last  tenant,  (c)  and 
therefore  taking  by  purchase ;  yet,  on  the  other  hand,  the  lord  is  more  fre- 
quently considered  as  bein^  uUinius  fuereSy  and  therefore  taking  by  despent  in 
a  kind  of  caducary  succession. 

The  law  of  escheats  is  founded  upon  this  single  principle,  that  the  blood  of 
the  person  last  seised  in  fee-simple  is,  by  some  means  or  other,  utterly  extinct 
and  gone ;  and  since  none  can  inherit  his  estate  but  such  as  are  of  his  blood  and 
consanguinity,  it  follows,  as  a  regular  consequence,  that  when  such  blood  is 
extinct,  the  inheritance  itself  must  fail :  the  land  must  become  what  the  feudal 
writers  denominate /(m^ft^m  apertum;  and  must  result  back  again  to  the  lord  of 
the  fee,  by  whom,  or  by  those  whose  estate  he  hath,  it  was  given. 

Escheats  are  frequently  divided  into  those  propter  defectum  sanguinis,  and 
thoee propter  delictum  tenentis:  the  one  sort,  if  the  tenant  dies  without  heirs; 
tiie  other,  if  his  blood  be  attainted,  {d)  But  both  these  species  may  well  be 
r  *246 1  ^(^i^P^^h^nded  under  the  first  denomination  only ;  for  he  that  is  at- 
I-  J   tainted  suffers  an  extinction  of  his  blood,  as  n^ell  as  he  that  dies  without 

relations.  The  inheritable  quality  is  expunged  in  one  instance,  and  expires  in 
the  other ;  or,  as  the  doctrine  of  escheats  is  very  fully  expressed  in  Fleta,  (e) 
"  dominus  capitalis  feodi  loco  hceredis  habetur,  quoties  per  defectum  vel  delictum 
extinguitur  sanguis  tenentis.^' 

Escheats,  therefore,  arising  merely  upon  the  deficiency  of  the  blood,  whereby 
the  descent  is  impeded,  their  doctrine  will  b^  better  illustrated  by  considering 
the  several  cases  wherein  hereditary  blood  may  be  deficient^  than  by  any  othei 
method  whatsoever. 

1,  2,  3.  The  first  three  cases,  wherein  inheritable  blood  is  wanting,  may  be 
collected  from  the  rules  of  descent  laid  down  and  explained  in  the  preceding 
chapter,  and  therefore  will  need  very  little  illustration  or  comment  First,  when 
the  tenant  dies  without  any  relations  on  the  part  of  any  of  his  ancestors: 
secondly,  when  he  dies  without  any  relations  on  the  part  of  those  ancestors 
from  wnom  his  estate  descended :  thirdly,  when  he  dies  without  any  relations 
of  the  whole  blood.  In  two  of  these  cases  the  blood  of  the  first  purchaser  is 
certainly,  in  the  other  it  is  probably,  at  an  end ;  and  therefore,  m  all  of  them 
the  law  directs,  that  the  land  shall  escheat  to  the  lord  of  the  fee ;  for  the  lord 
would  be  manifestly  prejudiced,  if,  contrary  to  the  inherent  condition  tacitly 
annexed  to  all  feuds,  any  person  should  be  sufiered  to  succeed  to  the  lands,  who 
is  not  of  the  blood  of  the  first  feudatory,  to  whom  for  his  personal  merit  the 
estate  is  supposed  to  have  been  granted.  (6) 

(o)  1  Inst  <li.  (d)  Co.  IJtt.  la.  M.  («)  I.  6,  «.  1. 

(6)  [The  important  case  of  Bnrgess  p.  "Wheate,  1  Eden,  177-261,  was  to  the  following  pnr- 

Sort  A,  being  seized  in  fee  ex  parte  paiemaf  conveyed  to  the  trustees,  intmst  for  hen»elf,  her 
eirs  and  assigns,  to  the  intent  thai  she  misht  digpose  thereof  as  she  should  by  her  will  or 
other  writing  appoint.  A  died  without  making  any  appointment,  and  without  heiro  ex  parte 
patema.  It  was  held  by  Lord  Keeper  Hen  lev,  (afterwards  Korthington),  as  well  as  by  Sir 
Thomas  Clarke,  M.  R.,  and  by  Lord  Mansfield,  C.  J.  (whose  assistance  the  lord  keeper  had 
requested),  that  the  heir  ex  parte  tnaiema  was  clearly  not  entitled.  But  Lord  Mansfield 
thought  tne  crown  was  entitled  by  escheat ;  or,  if  that  were  not  so  under  the  circnmRtanees, 
then,  that,  as  between  the  maternal  heir  and  the  truste^  the  former  was  entitled.  This  opin- 
ion, however,  was  oimtrary  t4>  that  of  the  lord  keeper  and  of  the  master  of  the  n»lls ;  and  it 
was  decided,  that  there  being  a  terre  tenantf  Barclay  v.  Rnssel,  3  Yes.  430 ;  the  cmwn,  claim- 
ing by  escheat,  had  not  a  title  hyaupcena  to  compel  a  conveyance  fh>m  the  trustee,  the  tnist 
being  absolutely  determined.  Upon  the  right  of  the  trustee  it  was  not  necessary  for  the 
detrrmination  of  the  question  before  the  court,  to  pronounce  any  positTve  judgment.  It 
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4.  A  monster,  which  hath  not  the  sliape  Of  mankind,  bnt  in  part  evidently 
bears  the  resemblance  of  the  brute  creation,  hath  no  inheritable  blood,  and  can 
not  be  heir  to  any  land,  albeit  it  be  brought  forth  in  marriage ;  but,  although 
it  hath  deformity  in  any  part  of  its  body,  yet  if  it  ♦hath  human  shape,  it  r  ^g  -  *,  -i 
may  be  heir.  {/)  This  is  a  very  ancient  rule  in  the  law  of  England  ;{g)  »-  J 
and  its  reason  is  too  obvious  and  too  shocking  to  bear  a  minute  discussion.  The 
Roman  law  agrees  with  our  own  in  excluding  such  births  from  successions :  {h) 
yet  accounts  them,  however,  children  in  some  respects,  where  the  parents,  or  at 
least  the  father,  could  reap  any  advantage  thereby:  (t)  (as  the  jus  trium  liber- 
orurn,  and  the  like)  esteeming  them  the  misfortune,  rather  than  the  fault,  of 
that  parent.  But  our  law  will  not  admit  a  birth  of  this  kind  to  be  such  an  issue 
as  shall  entitle  the  husband  to  be  tenant  by  the  curtesy ;  (*)  because  it  is  not 
capable  of  inheriting.  And  therefore,  if  there  appears  no  other  heir  than  such 
a  prodigious  birth,  the  land  shall  escheat  to  the  lord. 

5.  Bastards  are  incapable  of  being  heirs.  Bastards,  by  our  law,  are  such 
children  as  are  not  bom  either  in  lawful  wedlock,  or  within  a  competent  time 
after  its  determination.  (Z)  Such  are  held  to  be  nulliuifilii,  the  sons  of  nobody ; 
for  the  maxim  of  law  is,  qui  ex  damnato  coitu  nasciintnrj  inter  liberos  non  corn- 
mdaniur.  (w)  Being  thus  the  sons  of  nobody,  they  hare  no  blood  in  them,  at 
least  no  inheritible  blood:  consequently,  none  of  the  blood  of  the  first  pur- 
chaser: and  therefore,  if  thei'e  be  no  other  claimant  than  such  illegitimate 
children,  the  land  shall  escheat  to  the  lord.  (»)  The  ciril  law  differs  from  oura 
in  this  point,  and  allows  a  bastard  to  succeed  to  an  inheritance,  if  after  its  birth 
the  mother  was  married  to  the  father :  (o)  and  also  if  the  father  had  no  lawful 
wife  or  child,  then,  even  if  the  concubine  was  never  married  to  the  father,  vet 
she  and  her  bastard  son  were  admitted  each  to  one-twelfth  of  the  inheritance ;  (p) 
and  a  bastard  was  likewise  ♦capable  of  succeeding  to  the  whole  of  his  r  ^240  i 
mother^s  estate,  although  she  was  never  married ;  the  mother  being  snf-  *•  -» 
ciently  certain,  though  the  father  is  not.  (q)  But^ur  law,  in  favour  of  marriage, 
is  much  less  indulgent  to  bastards. 

There  is  indeed,  one  instance  in  which  our  law  ha^  shown  them  some  little 
regard ;  and  that  is  usually  termed  the  case  of  bastard  eigne,  and  mulier  puiani. 
This  happens  when  a  man  has  a  bastard  son,  and  afterwards  marries  the  mother, 
and  by  her  has  a  legitimate  son,  who,  in  the  language  of  the  law,  is  called  a  mulier^ 
or  as  Glanvil(r)  expresses  it  in  his  ladm,Jiliusmulieratu8;  the  woman  before  mar- 
riage being  concubina,  and  afterwards  mulier.    Now  here  the  eldest  son  is  bas- 

m  Co.  Litt  7, 8. 

119^^  Q^*  contra  formam  kumani  gtneHs  txmverM  more  proereantur,  tU  H  mnUer  wtofutrowum  vd  prodigi- 
Mum  eidxa  tit.  inter  Nberos  non  eomptitentur.  Partu»  tamen,  cut  natura  oHgnantulum  addUkrit  vel  diminu-' 
erii,  ut  H  sex  rel  tantum  quator  digitoa  habtterit,  bene  debet  inter  liberoa  cojmumerarii  et,  at  wumibra  Hnt 
inutUia  aut  tortuota^  non  tamen  est  partua  monstroaus.    Bract.  I.  1,  c.  6,  nnd  I.  6,  tr.  6,  c.  90. 

(kj  Ff.\,&,  U.  (i)  Ff.  M.  16,  185.    Paul.  4,  aent.  9  «  (O.  (k)  Co.  Lilt,  .a 

(I)  See  Book  I,  ch.  16.  (m)  Co.  Lltt.  8.  (n)  Finch,  Law.  117.  (o)  iTov.  80,  0.  8. 

(p)  lbid.0.  It.  (q)  Cod,  6,  07,  b,  (r)  I.  7,  c.  1. 

Bhonld  seem,  however,  that  he  would  have  received  no  asfdstance  from  equity  m  support  of  his 
claims^  WiUiams  v.  Lord  Lonsdale,  3  Yes.  757.  And,  clearlv,  a  trustee  not  having  the  lejpil 
estate  in  lands  purchased  with  the  trust  moneys,  cannot  hola  against  the  crown  elaiumig  by 
escheat.    Walker  «.  Benne,  9  Yes.  Jun.  170. 

In  the  case  last  cited,  the  court  is  reported  to  have  said,  that  **  copyhold  cannot  escheat  to 
the  crown;''  but  this  dictum,  in  all  pr«)baoility,  however  applicable  to  the  instance  then  under 
oonsideration,  was  not  intended  to  be  understood  as  a  general  proposition.  Copyholds 
dolden  of  a  manor,  whereof  a  subject  is  lord,  will  escheat  to  him  certainly,  and  not  to  the 
erown ;  but  the  12th  section  of  the  statute  of  39  and  40  Geo.  Ill;  o.  88,  after  reciting  that 
"divers  lands,  tenements  and  hereditaments,  as  well  freehold  as  eom/hoUl,  have  eMcheated 
and  may  escheat''  to  the  crown,  enacte  that,  "it  shall  be  lawful  to  direct  by  war- 
rant under  the  sign  manual  the  execution  of  any  trusts  to  which  the  lands  so  escheated 
were  liable  at  the  time  of  the  escheat,  or  to  which  they  would  have  been  liable  in  the  baud* 
of  a  subject,  and  to  make  such  grants  of  the  lands  so  escheated  as  to  the  sovereign  shall  seem 
meet."] 

Now  by  statute  13  and  14  Yic.  c.  60,  when  any  person  seized  of  lands  in  trust  shall  die  with- 
out an  heir,  the  eourt  of  chancery  may  make  an  orcler  vesting  the  land  in  a  trustee  of  its  own 
appointment,  and  the  order  shall  have  the  effect  of  a  conveyance. 
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tard,  or  bastard  eigni ;  and  the  yonnger  is  legitimate,  or  mulier  puisne.  If, 
then,  the  father  dies,  and  the  bastard  eigne  enters  upon  his  land,  and  enjoys  it 
to  his  death,  and  dies  seised  thereof,  (7)  whereby  the  inheritance  descends  to  his 
issue  ;  in  this  case  the  mulier  puisne^  and  all  other  heirs  (though  minors,  feme- 
coverts,  or  under  any  incapacity  whatsoever),  are  totally  barred  of  their  rights,  (s) 
And  this,  1.  As  a  punishment  on  the  mulier  for  his  negligence  in  not  entering 
during  the  bastard's  life,  and  evicting  him.  2.  Because  the  law  will  not  suffer 
a  man  to  be  bastardized  after  his  death  who  entered  as  heir  and  died  seised,  and 
so  passed  for  legitimate  in  his  lifetime.  (8)  3.  Because  the  canon  law  (following  the 
civil^  did  allow  such  bastard  eiane  to  be  legitimate  on  the  subsequent  marriage 
of  his  mother ;  and  therefore  the  laws  of  England  (though  they  would  not  admit 
either  the  civil  or  canon  law  to  rule  the  inheritances  of  this  kingdom,  yet)  paid 
such  a  regard  to  a  person  thus  peculiarly  circumstanced,  that,  after  the  land  had 
descended  to  his  issue,  they  would  not  un^vel  the  matter  again,  and  suffer  his 
estate  to  be  shaken.  But  this  indulgence  was  shown  to  no  other  kind  of  bas- 
tard ;  for,  if  the  mother  was  never  married  to  the  father,  such  bastard  could  have 
no  colourable  title  at  all.  (t)  (9) 

r  ^,249  i  *A8  bastards  cannot  be  heirs  themselves,  so  neither  can  they  have  any 
L  J   heirs  but  those  of  their  own  bodies.    For,  as  all  collateral  kindred  con- 

sists in  being  deriv^  from  the  same  common  ancestor,  and  as  a  bastard  has  no 
legal  ancestors,  he  can  have  no  collateral  kindred ;  and,  consequently,  can  have 
no  legal  heirs,  but  such  as  claim  by  a  lineal  descent  from  himself.  And  there- 
fore if  a  bastard  purchases  land  ana  dies  seised  thereof  without  issue,  and  intes- 
tate, the  land  shall  escheat  to  the  lord  of  the  fee.  {u) 

6.  Aliens,  (v)  also,  are  incapable  of  taking  by  descent,  or  inheriting:  (w)  for 
they  are  not  allowed  to  have  any  inheritable  blood  in  them ;  rather  inaeed  upon 
a  principal  of  national  or  civil  policy,  than  upon  reasons  strictly  feudal.  Though, 
if  lands  had  been  suffered  to  fall  into  their  hands  who  owe  no  allegiance  to  the 
crown  of  England,  the  design  of  introducing  our  feuds,  the  defence  of  the  king- 
dom, would  have  been  defeated.  Wherefore,  if  a  man  leaves  no  other  relations 
but  aliens,  his  land  shall  escheat  to  the  lord. 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with  bastards ;  but  as  they 
are  also  disabled  to  hold  by  purchase,  (x)  (10)  they  are  under  still  greater  dis- 

r9jUtX.i9aa.  Co.  Lltt.344.  (ijUtLi  4O0.  (uj  Bnct.  1. 1,  e.  7.  Co.  Utt.  SU.  Tv;  See  Book  I,  ch.  10. 
Jwj  Co.  Lilt.  8L (»J^bid^^^ 

(7)  [There  must  not  only  be  a  dying  seized,  bat  a  descent  to  his  issue,  Co.  Litt  244,  a.  And 
if  the  ba-stard  dieth  seized,  his  wife  enseint  with  a  son,  the  mulier  enter,  the  son  is  bom,  and  the 
issue  of  the  bastard  is  barred.    Id.  Broke,  tit.  Descent,  41 :  Plow.  57,  a.  272,  a.] 

(8)  [The  second  reason  is  not  true  generally,  for,  in  all  other  cases  but  this,  a  man  may  be 
bastardized  after  his  death ;  not  indeed  in  the  spiritual  courts,  which  proceed  only  salutem  ammcs, 
but  in  the  temporal,  where  the  rights  of  third  persons  depend  upon  his  legitimacy.  See  ^de  v. 
Earls  of  Bath  and  Montague,  1  Salk.  120. 

The  rule  itself  prevails  equally  as  to  daughters ;  "  if  a  man  hath  issue  two  daughters  (by  the  same 
woman)  the  eldest  being  a  bastard,  and  tncy  enter  and  occupy  peaceably  as  heirs ;  now  the  law  in 
favor  of  le^timation  shall  not  adjudge  the  whole  possessiun  m  the  mulier,  who  then  had  the  only 
right,  but  in  both,  so  as  if  the  bastard  hath  issue  and  dioth,  her  issue  shall  inherit.''  Co.  Litt.  244.] 

(^)  Mr.  Kerr  says  it  would  seem  that  this  privilege  of  the  hcLStard  eigne  no  longer  exists,  in 
consequence  of  statute  3  and  4  TTm.  lY.  o.  27,  having  enacted  that  no  descent  cast  shall  defeat 
any  right  of  entry. 

(10)  [If  the  purchase  be  made  with  the  king's  license,  it  seems  that  it  may  hold.  See  14  Hen 
IV,  20 ;  Harg.  Co.  Litt  2  b.  n.  2. 

The  law  as  to  purchases  by  aliens  without  license  is  shortlv  this,  that  the  purchase  vests  the 
land  in  the  alien,  but  subject  to  be  devested  out  of  him  forthe  benefit  of  the  crown  by  the  finding, 
of  an  inquisiti(m  in  the  exchequer.  Letters  of  denization,  so  far  as  they  relate  to  the  alien's  land, 
ore  a  mere  remission  of  this  forfeiture.} 

Whether  in  the  case  of  escheat  the  title  to  the  land  vests  in  the  state  without  inquest  of  office, 
is  a  question  upon  which  the  American  cases  are  not  harmonious.  The  following  among  others 
hold  that  it  is :  Fairfax  v.  Hunter's  Lessee,  7  Cranch,  603 ;  Jackstm  v,  Adams,  7  Wend  367 ; 
Wilbur  r.  Tobey,  16  Pick.  177 ;  Commonwealth  v,  Hite,  6  Leigh,  588 ;  Taylor  v.  Benham,  5  How. 
2:)3;  Peoples.  Fulsoin,  5Cal.  373;  Puckott  v.  State,  1  Sneed.  355;  Bradi«treet  t?.  Super\isora, 
Ac,  13  Wend.  546 ;  Barbour  r.  Nelson,  1  Litt.  60.  Other  cases  hold  that  it  is  not.  Kubeck  o. 
Gardner,  7  Watts,  455 ;  White  v.  White,  2  Met  Ky.  185 ;  Den  v,  O'Hanlon,20  N.  J.  31 ;  Colgan 
o.  McKeon,  24  X.  J.  5G7 ;  Farrar  v.  Dean,  24  Mi«^  16 ;  Crane  v.  Reeder,  21  Mich.  24 ;  Hollimaii 
r.  Peebles,  1  Texas,  673. 
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abilities.  And,  as  they  can  neither  hold  by  purchase,  nor  by  inheritance,  it  is 
almost  superfluous  to  saj  that  they  can  have  no  heirs,  since  they  can  have  noth- 
ing for  an  heir  to  inhent ;  but  so  it  is  expressly  holden,  (y)  because  they  have 
not  in  them  any  inheritable  blood. 

Andfarther,if  an  alien  be  made  a  denizen  by  the  king's  letters  patent,  and 
then  purchases  lands  (which  the  law  allows  such  a  one  to  do),  his  son,  born  be- 
fore his  denization,  shall  not  (by  the  common  law)  inherit  those  lands ;  but  a 
son  born  afterwards  may,  even  though  his  elder  brother  be  living;  for  the 
father  before  denization,  had  no  inheri^ble  blood  to  communicate  to  his  eldest 
son ;  but  by  denization  it  acquires  *an  hereditary  (quality,  which  will  be  r  ,^250  i 


transmitted  to  his  subsequent  posterity.  Yet  if  he  had  b^n  naturalized 
by  act  of  parliament,  such  eldest  son  might  then  have  inherited ;  for  that  can- 
cels all  defects,  and  is  allowed  to  have  a  retrospective  energy,  which  simple 
denization  has  not  (z)  (11) 

Sir  Edward  Coke  {a)  also  holds,  that  if  an  alien  cometh  into  England,  and 
there  hath  issue  two  sons,  who  are  thereby  natural-bom  subjects;  and  one  of 
them  purchases  land,  and  dies ;  yet  neither  of  these  brethren  can  be  heir  to  the 
other.  For  the  commune  vinciilumy  or  common  stock  of  their  consanguinity,  is 
the  father ;  and  as  he  had  no  inheritable  blood  in  him,  he  could  communicate 
none  to  his  sons ;  and,  when  the  sons  can  by  no  possibility  be  heirs  to  the 
father,  the  one  of  them  shall  not  be  heir  to  the  other.  And  this  opinion  of  his 
seems  founded  upon  solid  principles  of  the  ancient  law ;  not  only  from  the  rule 
before  cited,  (b)  that  cestuy,  que  doit  inheriter  al  perCy  doit  inheriter  alfils:  but 
also  because  we  have  seen  that  the  only  feudal  foundation,  upon  which  newly 
purchased  land  can  possibly  descend  to  a  brother,  is  the  supposition  and  fiction 
of  law  that  it  descended  from  some  one  of  his  ancestors ;  but  in  this  case,  as  the 
intermediate  ancestor  was  an  alien,  from  whom  it  could  by  no  possibility  de- 
scend, this  should  destroy  the  supposition,  and  impede  the  descent,  and  the 
land  should  be  inherited  ut  feudum  stride  novum;  that  is,  by  none  butthelineat 
aescendants  of  the  purchasing  brother ;  and  on  failure  of  them  should  escheat 
10  the  lord  of  the  fee.  But  this  opinion  hath  since  been  overruled  (c)  and  it  is 
now  held  for  law,  that  the  sons  of  an  alien  bom  here  may  inherit  to  each  other; 
the  descent  from  one  brother  to  another  being  an  immediate  descent  (d)  And 
reasonably  enough  upon  the  whole;  for,  as  (in  common  purchases)  tne  whole 
of  the  supposed  aescent  from  indefinite  ancestors  is  but  fictitious,  the  law  may 
as  well  suppose  the  requisite  ancestor  as  suppose  the  requisite  descent  (12) 

♦It  is  also  enacted,  by  the  statute  11  and  12  Wm.  III.  c  6,  that  all  r  ^,051 1 
persons,  being  natural-bom  subjects  of  the  king,  may  inherit  and  make   ^  -• 

their  titles  by  descent  from  any  of  their  ancestors  lineal  or  collateral;  although 
their  father  or  mother,  or  other  ancestor,  bv,  from,  through,  or  under  whom 
they  derive  their  pedigrees,  were  bom  out  of  the  king's  allegiance.  But  incon- 
veniences were  afterwards  apprehended,  in  case  persons  should  thereby  gain  a 
future  capacity  to  inherit,  who  did  not  exist  at  the  death  of  the  person  last 
seised.  As,  if  Francis,  the  elder  brother  of  John  Stiles,  be  an  alien,  and  Oliver, 
the  younger,  be  a  natural-bom  subject,  upon  John's  death  without  issue  his 
lands  win  descend  to  Oliver,  the  younger  brother :  now,  if  afterwards  Francis 
has  a  child  born  in  England,  it  was  feared  that,  under  the  statute  of  King  Wil- 
liam, this  new  born  child  might  defeat  the  estate  of  his  uncle  Oliver.  Where- 
by; Co.  lhl  2.  1  Ley.  69.  r«;  Co.  Litt.  189.  Ta;  1  Inst.S.  r&;  See  pages  283  and  239. 
fc;iVentr.413.    ll^v.69.    1  Sid.  198.             rif;  See  page  288. 

(11)  A  very  simple  mode  of  naturalization  is  now  provided  by  stat  7  and  8  Vic.  c.  66,  by 
which  the  person  naturalized  acauires  the  rights  and  privileges  of  a  British  subject,  except  the 
capacity  of  being  a  member  or  the  privy  council,  or  a  member  of  the  houses  of  parliament^ 
and  except  also  such  rights  and  capacities  (if  any)  as  shall  be  specially  excented  in  the  certificate 
issued  to  him  by  the  secretary  of  state.  And  since  this  statute  letters  of  denization  are  seldom 
if  ever  fibtained. 

(12)  And  now  by  stat.  3  and  4  Wm.  lY,  o.  106,  the  person  last  entitled  to  the  land  is  oon»idered 
the  purchaser  unless  the  contrary  is  proved. 
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fore  it  is  provided,  by  the  statute  25  Geo.  II,  c.  39,  that  no  right  of  inheritance 
shall  accrue  by  virtue  of  the  former  statute  to  any  persons  whatsoever,  unless 
they  are  in  being  and  capable  to  take  as  heirs  at  the  death  of  the  person  last 
seised : — with  an  exception,  however,  to  the  case,  where  lands  shall  descend  to 
the  daughter  of  an  alien ;  which  descent  shall  be  divested  in  favour  of  an  after- 
born  brother,  or  the  inheritance  shall  be  divided  with  an  after-bom  sister  oi 
sisters,  according  to  the  usual  rule  (e)  of  descents  by  the  common  law. 

7.  By  attainder,  also,  for  treason  or  other  felony,  the  blood  of  the  person 
attainted  is  so  corrupted  as  to  be  rendered  no  longer  inheritable.  (Id) 

Great  care  must  be  taken  to  distinguish  between  forfeiture  or  lands,  to  the 
king,  and  this  species  of  escheat  to  the  lord;  which,  by  reason  of  their  simili- 
tude in  some  circumstances,  and  because  the  crown  is  very  frequently  the 
immediate  lord  of  the  fee,  and  therefore  entitled  to  both,  have  been  often  con- 
founded together.  Forfeiture  of  lands,  and  of  whatever  else  the  offender 
possessed,  was  the  doctrine  of  the  old  Saxon  law,  (/)  as  a  part  of  punishment 
r  '^252 1  ^^^  ^^^  offence ;  *and  does  not  at  all  relate  to  the  feudal  system,  nor  is 
••  '   the  conseauence  of  any  signiory  or  lordship  paramount  :^^)  but,  being 

a  prerogative  vested  in  the  crown,  was  neither  superseded  nor  diminished  by  the 
introduction  of  the  Norman  tenures;  a  fruit  and  consequence  of  which,  escheat 
must  undoubtedly  be  reckoned.  Escheat,  therefore,  operates  in  subordination  to 
this  more  ancient  and  superior  law  of  forfeiture. 

The  doctrine  of  escheat  upon  attainder,  taken  singly,  is  this :  that  the  blood 
of  the  tenant,  by  the  commission  of  any  felony  (under  which  denomination  all 
treasons  were  formerly  comprised^,  (A)  is  corrupted  and  stained,  and  the  original 
donation  of  the  feud  is  thereby  determined,  it  being  always  granted  to  the  vas- 
sal on  the  implied  condition  of  dum  bene  se  gesserit  Upon  the  thorough  dem- 
onstration of  which  ^uilt,  by  legal  attainder,  the  feudal  covenant  and  mutual 
bond  of  fealty  are  held  to  be  broken,  the  estate  instantly  falls  back  from  the  of- 
fender to  the  lord  of  the  fee,  and  the  inheritable  quality  of  his  blood  is  extin- 
fuished  and  blotted  out  forever.  In  this  situation  the  law  of  feudal  escheat  was 
rought  into  England  at  the  conquest ;  and  in  general  superadded  to  the  an- 
cient law  of  forfeiture.  In  consequence  of  which  corruption  and  extinction  of 
hereditary  blood,  the  land  of  all  felons  would  immediately  revest  in  the  lord, 
but  that  the  superior  law  of  forfeiture  intervenes,  and  intercepts  it  in  its  pas- 
sage :  in  case  of  treason  forever;  in  case  of  other  felony,  for  only  a  year  and  a 
day ;  after  which  time  it  goes  to  the  lord  in  a  regular  course  of  escheat,  (t^  as 
it  would  have  done  to  the  heir  of  the  felon  in  case  the  feudal  tenures  nad 
never  been  introduced.  And  that  this  is  the  true  operation  and  genuine  his- 
tory of  escheats  will  most  evidently  appear  from  this  incident  to  gavelkind  lands 
(which  seems  to  be  the  old  Saxon  tenure),  that  they  are  in  no  case  subject  to 
escheat  for  felony,  though  they  are  liable  to  forfeiture  for  treason.  ( j) 
X  *253 1  *^^  ^  consequence  of  this  doctrine  of  escheat,  all  lands  oi^  inheritance 
•■  -•  immediately  revesting  in  the  lord,  the  wife  of  the  felon  was  liable  to 
lose  her  dower,  till  the  statute  1  Edw.  VI,  c.  12,  enacted,  that  albeit  any  person 
be  attainted  of  misprision  of  treason,  murder,  or  felony,  yet  his  wife  shall  enjoy 
her  dower.  But  she  has  not  this  indulgence  where  the  ancient  law  of  forfeiture 
operates,  for  it  is  expressly  provided  by  the  statute  5,  and  6  Edw.  VI,  c.  11,  that 
the  wife  of  one  attaint  of  high  treason  shall  not  be  endowed  at  all.  (14) 

Hitherto  we  have  only  spoken  of  estates  vested  in  the  offender  at  the  time  of 
his  offence  or  attainder.    And  here  the  law  of  forfeiture  stops ;  but  the  law  of 

(«)  Sec  fMges  aOS  and  214.  (/)  L,  L,  JBJfrtd,  c,  4.    £.  L.  Cawut.  e.  64.  {g)  2  IriKt.  M.    Balk.  ». 

(hi  3  Iiut.  1ft.    Sta  .  Sft  Kdvr.  ni,  c.  2,  i  12.  «)  2  Inst.  36.  (J)  Somner.  fid.    Wiight.  Ten.  118. 

(13)  In  the  United  States  there  is  no  forfeitare  of  estate  except  for  treason,  and  an  attain- 
der of  trea.<^<)n  cannot  work  oormption  of  blood  except  dnring  the  life  of  the  person  attainted. 
Count,  of  United  States,  art.  3,  $  3.  And  see  3  Greenl.  Cruise  Dig.  398,  note.  For  the  present 
law  in  England  see  note  15,  p  254. 

(14)  The  statute  embraoea  petit  treason,  also,  bat  that  is  since  abolished.  Statute  9  Geo.  lY, 
p.  31  s.  2. 
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escheat  pursues  the  matter  still  farther.  For  the  blood  of  the  tenant  being 
utterly  corrupted  and  extinguished,  it  follows  not  only  that  all  that  he  now  has 
shall  escheat  from  him,  but  also  that  he  shall  be  incapable  of  inheriting  any 
thing  for  the  future.  This  may  farther  illustrate  the  distinction  between  for- 
feiture and  escheat  If,  therefore,  a  father  be  seised  in  fee,  and  the  son  commits 
treason  and  is  attainted,  and  then  the  father  dies:  here  the  lands  shall  escheat 
to  the  loi'd ;  because  the  son,  by  the  corruption  of  his  blood,  is  incapable  to  be 
heir,  and  there  can  be  no  other  heir  during  his  life ;  but  nothing  shall  be  for- 
feited to  the  king,  for  the  son  never  had  any  interest  in  the  lands  to  foi*feit.  (k) 
In  this  case  the  escheat  operates,  and  not  the  forfeiture;  but  in  the  following 
instance  the  forfeiture  works,  and  not  the  escheat  As  where  a  new  felony  is 
created  by  act  of  parliament,  and  it  is  provided  (as  is  frequently  the  case)  that 
it  shall  not  extend  to  corruption  of  blood ;  here  the  lauds  of  the  felon  shall  not 
escheat  to  the  lord,  but  yet  the  profits  of  them  shall  be  forfeited  to  the  king  for 
a  year  and  a  day,  and  so  long  after  as  the  offender  lives.  {I) 

There  is  yet  a  farther  consequence  of  the  corruption  ana  extinction  of  heredi- 
tary blood,  which  is  this:  that  the  person  *attainted  shall  not  only  be  r  ♦2541 
incapable  himself  of  inheriting,  or  transmitting  his  own  property  by  heir-  L  -^^  J 
ship,  but  shall  also  obstruct  the  descent  of  lands  ortenements  to  his  posterity, 
in  all  cases  where  they  are  obliged  to  derive  their  title  through  him  from  any 
remoter  ancestor.  The  channel  which  conveyed  the  hereditary  blood  from  his 
ancestors  to  him,  is  not  only  exhausted  for  the  present,  but  totally  dammed  up 
and  rendered  impervious  for  the  future.  This  is  a  refinement  upon  the  ancient 
law  of  feuds,  which  allowed  that  the  grandson  might  be  heir  to^is  grandfather, 
though  the  son  in  the  intermediate  generation  was  guilty  of  felony,  {m)  But, 
by  the  law  of  England,  a  man's  blood  is  so  universally  corrupted  (15)  oy  attain- 
der, that  his  sons  can  neither  inherit  to  him  nor  to  any  other  ancestors,  (n)  at 
least  on  the  part  of  their  attainted  father. 

This  corruption  of  blood  cannot  be  absolutely  reiAoved  but  by  authority  of 
parliament  The  king  may  excuse  the  public  punishment  of  an  offender;  but 
cannot  abolish  the  private  right,  which  has  accrued  or  maj  accrue  to  individuals 
as  a  consequence  of  the  criminal's  attainder.  He  may  remit  a  forfeiture,  in  which 
the  interest  of  the  crown  is  alone  concerned;  but  he  cannot  wipe  away  the  cor- 
ruption of  blood;  for  therein  a  third  person  hath  an  interest,  the  lord  who 
claims  by  escheat  If,  therefore,  a  man  hath  a  son,  and  is  attainted,  and  after- 
wards pardoned  by  the  king;  this  son  can  never  inherit  to  his  father  or  father's 
ancestors;  because  his  paternal  blood,  being  once  thoroughly  corrupted  by  his 
father's  attainder,  must  continue  so ;  but  if  the  son  has  b^n  bom  after  the  par- 
don, he  might  inherit ;  because  by  the  pardon  the  fether  is  made  a  new  man, 
and  may  convey  new  inheritable  blood  to  his  after-bom  children.  (0) 

Herein  there  is,  however,  a  difference  between  aliens  and  persons  attainted. 
Of  aliens,  who  could  never  by  any  possibility  be  heirs,  the  law  takes  no  notice: 
and  therefore  we  have  ♦seen,  that  an  alien  elder  brother  shall  not  impede  r  ,^255 1 
the  descent  to  a  natural-born  younger  brother.    But  in  attainders  it  is   •-  •* 

otherwise:  for  if  a  man  hath  issue  a  son,  and  is  attainted,  and  afterwards  par- 
doned, and  then  hath  issue  a  second  son,  and  dies ;  here  the  corruption  of  blood 
is  not  removed  from  the  eldest,  and  therefore  he  cannot  be  heir ;  neither  can 
the  youngest  be  heir,  for  he  hath  an  elder  brother  living,  of  whom  the  law  takes 

{k)  Co.  LItt.  18.  U)  8  Inst  47.  (•»)  Vao  Leeowen  te  2  Feud.  81. 

(A)  Co.  Litt.  381.  (o)  Ihid.  893. 

(15)  The  statute  54  Geo.  III»  c.  155,  aboliphed  comiption  of  blood  except  in  cases  of  treason, 
petit  trea-^n  or  murder,  and  the  more  recent  statute  3  and  4  William  I V,  c.  106,  $  10,  enacts 
that  ''  when  the  person,  from  whom  the  descent  of  anv  land  is  to  be  traced  shall  have  had  any 
relation  who,  having  been  attainted,  shall  have  diea  before  snch  descent  shall  have  taken 

Elace,  then  such  attainder  shall  not  prevent  any  person  from  inheriting  such  land  who  would 
ave  been  capable  of  inheriting  the  same,  by  tracmg  his  descent  through  such  relation,  if  he 
had  not  been  attainted,  unless  such  land  shall  have  escheated  before  the  first  day  of  Jannaiy, 
1834." 
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notice,  as  he  once  had  a  possibility  of  being  heir;  and  therefore  the  younger 
brother  shall  not  inherit,  but  the  land  shall  escheat  to  the  lord;  though  had 
the  elder  died  without  issue  in  the  life  of  the  father,  the  younger  son  bom  after 
the  pardon  might  well  have  inherited,  for  he  hath  no  conniption  of  blood,  (p) 
So  if  a  man  ha&  issue  two  sons,  and  the  elder  in  the  lifetime  of  the  father  hath 
issue,  and  then  is  attainted  and  executed,  and  afterwards  the  father  dies,  the 
lands  of  the  father  shall  not  descend  to  the  younger  son :  for  the  issue  of  the 
elder,  which  had  once  a  possibility  to  inherit,  shall  impede  the  descent  to  the 
younger,  and  the  land  shall  escheat  to  the  loi-d.  {^)  Sir  Edward  Coke  in  this 
case  allows,  (r)  that  if  the  ancestor  be  attainted,  his  sons  bom  before  the  attain^ 
der  may  be  heirs  to  each  other ;  and  distinguishes  it  from  the  case  of  the  sons 
of  an  alien,  because  in  this  case  the  blood  was  inheritable  when  imparted  to  them 
from  the  father;  but  he  makes  a  doubt  (upon  the  principles  before  mentioned, 
which  are  now  over-ruled)  (s)  whether  sons,  bom  after  the  attainder,  can  inherit 
to  each  other,  for  they  never  had  any  inheritable  blood  in  them. 

Upon  the  whole  it  appears,  that  a  person  attainted  is  neither  allowed  to  retain 
his  former  estate,  nor  to  inherit  any  future  one,  nor  to  transmit  any  inheritance 
to  his  issue,  either  immediately  from  himself,  or  mediately  through  nimself  from 
any  remoter  ancestor;  for. his  inheritable  blood,  which  is  necessary  either  to 
hold,  to  take,  or  to  transmit  any  feudal  property,  is  blotted  out,  corrapted,  and 
extinguished  forever:  the  consequence  of  which  is,  that  estates  thus  impeded  in 
their  descent,  result  back  and  escheat  to  the  lord. 

r  ^2KQ 1  *Thi8  corruption  of  blood,  thus  arising  from  feudal  principles,  but 
•-  J  perhaps  extenaed  farther  than  even  those  principles  will  warrant,  has 
been  long  looked  upon  as  a  peculiar  hardship :  because  the  oppressive  part  of 
the  feudal  tenures  being  now  in  general  abolished,  it  seems  unreasonable  to 
reserve  one  of  their  most  inequitable  consequences ;  namely,  that  the  children 
should  not  only  be  reduced  to  present  poverty  (which,  however  severe,  is  suffi- 
ciently justified  upon  reasons  of  public  policy^,  but  also  be  laid  under  future 
difficulties  of  inheritance,  on  account  of  the  guilt  of  their  ancestors.  And  there- 
fore in  most  (if  not  all)  of  the  new  felonies  created  by  parliament  since  the  reign 
of  Henry  the  Eighth,  it  is  declared,  that  they  shall  not  extend  to  any  corrup- 
tion of  blood:  and  by  the  statute  7  Ann.  c.  21,  (the  operation  of  which  is  post- 
emed  by  the  statute  17  Geo.  II,  c.  39),  it  is  enacted,  that  after  the  death  of  the 
te  pretender,  and  his  sons,  no  attainder  for  treason  shall  extend  to  the  disin- 
heriting any  heir,  nor  the  prejudice  of  any  person,  other  than  the  offender  him- 
self: which  provisions  have  indeed  carried  the  remedy  farther  (16)  than  was 
required  by  tne  hardship  above  complained  of;  which  is  the  only  future  obstruc- 
tion of  descents,^  where  the  pedigree  happens  to  be  deduced  through  the  blood 
x)f  an  attainted  ancestor. 

Before  I  conclude  this  head  of  escheat,  I  must  mention  one  singular  instance 
in  which  lands  held  in  fee-simple  are  not  liable  to  escheat  to  the  lord,  even  when 
their  owner  is  no  more,  and  hath  left  no  heirs  to  inherit  them.  And  this  is  the 
case  of  a  corporation ;  for  if  that  comes  by  any  accident  to  be  dissolved,  the 
donor  or  his  heirs  shall  have  the  land  again  in  reversion,  and  not  the  lord  by 
escheat;  which  is  perhaps  the  only  instance  where  a  reversion  can  be  expectant 
on  a  grant  in  fee-simple  absolute.  But  the  law,  we  are  told,  {t)  doth  taoitly 
annex  a  condition  to  every  such  gift  or  grant,  that  if  the  corporation  be  dis- 
solved, the  donor  or  grantor  shall  re-enter;  for  the  cause  of  tne  gift  or  grant 
r  ^257 1  *faileth.  This  is  indeed  founded  upon  the  self  same  principle  as  the 
L  '^^*  J  law  of  escheat;  the  heirs  of  the  donor  being  only  substituted  instead 
of  the  chief  lord  of  the  fee :  which  was  formerly  very  frequently  the  case  in  sub- 
infeudations, or  alienations  of  lands  by  a  vassal  to  be  holden  as  of  himself,  till 

(p)  IMd.  8.  (9)  Dyer,  48.  (r)  Co.  LItt  8.  (f)  1  Hal.  P.  G.  897.  (<)  Co.  Litt.  18. 

(16)  Soe  note  15,  p.  254.  An  to  tlie  effect  of  attainder  for  treason  on  a  title  or  dignity,  see  the 
Bn^re  Peerage  Caae,  8  Scott,  108. 
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that  practice  was  restrained  by  the  statute  of  quia  emptoreSy  18  Edw.  I,  st.  1,  to 
which  this  very  singular  instance  still  in  some  degree  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  descent,  which,  not  being  produc- 
tive of  any  escheat,  is  not  strictly  reducible  to  this  head,  and  yet  must  not  be 
passed  over  in  silence.  It  is  enacted  by  the  statute  11  and  12  Wm.  Ill,  c  4,  (17) 
that  every  papist  who  shall  not  abjure  the  errors  of  his  religion  by  taking  the 
oaths  to  the  government,  and  making  the  declaration  against  transubstantiation, 
within  six  months  after  he  has  attained  the  age  of  eighteen  years,  shall  be  inca- 
pable of  inheriting,  or  taking,  by  descent  as  well  as  purchase,  any  real  estates 
whatsoever ;  and  his  next  of  kin,  being  a  Protestant,  snail  hold  them  to  his  own 
use  till  such  time  as  he  complies  with  the  terms  imposed  by  the  act  This 
incapacitv  is  merely  personal ;  it  affects  himself  onlv,  and  does  not  destroy  the 
inheritable  quality  of  his  blood,  so  as  to  impede  the  descent  to  others  of  his 
kindred.  In  like  manner  as,  even  in  the  times  of  popery,  one  who  entered  into 
religion,  and  became  a  monk  professed,  was  incapable  of  inheriting  lands,  both 
in  our  own  (t^)  and  the  feudal  law;  eo  quod  destit  esse  miles  seaui  qui  foetus 
est  miles  C?iristi :  nee  beneficium  pertinet  ad  eum  qui  non  debit  gerere  qfficium. 
(w)  But  yet  he  was  accounted  only  civiliter  moriuus ;  he  did  not  impede  the 
aescent  to  others,  but  the  next  heir  was  entitled  to  his  or  his  ancestor's  estate. 

These  are  the  several  deficiencies  of  hereditary  blood,  recognized  by  the  law 
of  England ;  which,  so  often  as  they  happen,  occasion  lands  to  escheat  to  the 
original  proprietary  or  lord.  (18) 


CHAPTER  XVI. 
11.  OF  TITLE  BY  OCCUPANCY. 

Occupancy  is  the  taking  possession  of  those  things  which  before  belonged  to 
nobody.  This,  as  we  have  seen,  (a)  is  the  true  ground  and  foundation  of  all 
property,  or  of  holding  those  things  in  severalty,  which,  by  the  law  of  nature, 
unqualified  by  that  of  society,  were  common  to  all  mankind.  But  when  once  it 
was  agreed  that  every  thing  capable  of  ownership  should  have  an  owner,  natural 
reason  suggested,  that  he  who  could  first  declare  his  intention  of  appropriating 
au^  thing  to  his  own  use,  and,  in  consequence  of  such  intention,  actually  took 
it  into  possession,  should  thereby  gain  the  absolute  property  of  it ;  accordmg  to 
that  rule  of  the  law  of  nations,  recognized  by  the  laws  of  Home,  {b)  quod  nuUius 
est,  id  rations  naturali  occupanti  conceditur. 

This  right  of  occupancy,  so  far  as  it  concerns  real  property  (for  of  personal 
chattels  I  am  not  in  this  place  to  speak),  hath  been  confinol  bv  the  laws  of 
England  within  a  very  narrow  compass;  and  was  extended  only  to  a  single 
insUnee:  namely,  where  a  man  was  tenant  j^t^r  auter  vie,  or  had  an  estate 
granted  to  himself  only  (without  mentioning  his  heirs)  for  the  life  of  another 
man,  and  died  during  the  life  of  cestuy  que  vie^  or  him  by  whose  life  it  was 

(«)  Co.  LItt.  1S2.  («)S^eiMl.Sl.  (a)  Seepages 8 and 8.  (»)  J^T.  41, 1, S. 


i^^ 
III,< 


(17)  These  harsh  and  unreasonable  restrictionB  were  very  mnch  modified  by  Btatntes  18  Oeo. 
i,  c.  eo,  31  Geo.  Ill,  c.  32,  and  43  Geo.  Ill,  c.  30 ;  and  by  statute  10  Geo.  Iv,  c.  7,  commonly 

called  the  Roman  Catholic  R^ef  Act,  Catholics  are  entitled  to  hold  and  eigoy  real  and  personal 
estate  without  being  required  to  take  any  other  oath  than  such  as  by  law  may  be  required  to  be 
taken  by  any  other  subjects.  See  Hay's  Constitutional  History,  ch.  13,  for  an  account  of  tho  pas- 
sage of  this  last  mentioned  act 

(18)  Where  lands  escheat  within  one  of  the  United  States,  the  state,  and  not  the  general  ffoy- 
emment,  becomes  entitled.  But  to  perfect  the  right  some  courts  hold  that  a  process  must  be  nad 
commonly  called  **  inquest  of  office  ''^or  "  office  found,''  to  determine  and  adjudge  the  fiEusts.  See 
4  Eent»  424,  4225,  note;  2  Washb.  Real  Prop.  444;  ante,  p.  249,  n.  (10.) 
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holdcn ;  in  this  case  he  that  could  first  enter  on  the  land  might  lawfully  retain 
the  possessioD,  so  long  as  cestuy  que  vie  lived,  by  right  of  occupancy,  {c) 
r  4,259 1  ''"^^^  seems  to  have  been  recurring  to  first  principles,  and  calling  in 
L  J  the  law  of  nature  to  ascertain  the  property  of  the  land,  when  left  with- 
out a  legal  owner.  For  it  did  not  revert  to  the  grantor,  though  it  formerly  (d) 
was  supposed  so  to  do ;  for  he  had  parted  with  all  his  interest,  so  loQg  as  cestuy 
que  vie  lived :  it  did  not  escheat  to  the  lord  of  the  fee,  for  all  escheats  must  lie 
of  the  absolute  entire  fee,  and  not  of  any  i)articular  estate  carved  out  of  it; 
much  less  of  so  minute  a  remnant  as  this:  it  did  not  belong  to  the  gmntee: 
for  he  was  dead :  it  did  not  descend  to  his  heirs ;  for  there  were  no  words  oi 
inheritance  in  the  grant :  nor  could  it  vest  in  his  executors ;  for  no  executors 
could  succeed  to  a  freehold.  Belonging  therefore  to  nobody,  like  the  hcereditas 
jacens  of  the  Romans,  the  law  left  it  open  to  be  seised  and  appropriated  by  the 
first  person  that  could  enter  upon  it,  during  the  life  of  cestuy  que  vie^  under 
the  name  of  an  occupant  But  there  was  no  right  of  occupancv  allowed,  where 
the  king  had  the  reversion  of  the  lands :  for  the  reversioner  hath  an  eaual  right 
with  any  other  man  to  enter  upon  the  vacant  possession,  and  where  tne  kinfi;'8 
title  and  a  subject's  concur,  the  king's  shall  be  always  preferred :  against  the 
king  therefore  there  could  be  no  prior  occupant,  because  nullum  tempus  occur- 
rit  regi.  (e)  And,  even  in  the  case  of  a  subject,  had  the  estate  pur  auter  vie 
been  granted  to  a  man  and  his  heirs  during  the  life  of  cestuy  que  vie,  there  the 
heir  might,  and  still  may,  enter  and  hold  possession,  and  is  called  in  law  a 
special  occupant :  as  having  a  special  exclusive  right,  by  the  terms  of  the  orig- 
inal grant,  to  enter  upon  and  occupy  this  hmreditas  jacens,  during  the  residue 
of  the  estate  granted :  though  some  have  thought  biim  so  called  with  no  very 
great  propriety ;  (f)  and  that  such  estate  is  rather  a  descendible  freehold.  But 
the  title  of  common  occupancy  is  now  reduced  almost  to  nothing  by  two  statutes : 
the  one  29  Car.  II,  c.  3,  which  enacts  (according  to  the  ancient  rule  of  law)(^) 
that  where  there  is  no  special  occupant,  in  whom  the  estate  may  vest,  the  tenant 
r  »26o  1  P^'''  ^^^^  ^*^  ^^y  devise  it  *by  will,  or  it  shall  go  to  the  executors  or 
*-  J   administrators,  and  be  assets  in  their  hand  for  payment  of  debts :  the 

other,  that  of  14  Oeo.  II,  c.  20,  which  enacts,  that  the  surplus  of  such  estate 
pur  auter  vie,  after  payment  of  debts,  shall  go  in  a  course  of  distribution  like  a 
chattel  interest 

By  these  two  statutes  the  title  of  common  occupancy  is  utterly  extinct  and 
abolished;  though  that  of  special  occupancy  by  the  "heir  at  law  continues  to 
this  day;  such  heir  being  held  to  succeed  to  the  ancestor's  estate,  not  by  descent, 
for  then  he  must  take  an  estate  of  inheritance,  but  as  an  occupant  specially 
marked  out  and  appointed  by  the  original' grant  But,  as  before  the  statutes 
there  could  no  common  occupancy  be  had  of  incorporeal  hereditaments,  as  of 
rents,  tithes,  advowsons,  commons,  or  the  like,  (h)  (because,  with  respect  to 
them,  there  could  bQ  no  actual  entry  made,  or  corporal  seisin  had;  and  there- 
fore by  the  death  of  the  grantee /?wr  auter  vie  a  grant  of  such  hereditaments 
was  entirely  determined,)  so  now,  I  apprehend,  notwithstanding  these  statutes, 
such  grant  would  be  determined  likewise ;  and  the  hereditaments  would  not  be 
devisable,  nor  vest  in  the  executors,  nor  go  in  a  course  of  distribution.  For 
these  statutes  must  not  be  construed  so  as  to  create  any  new  estate,  or  keep  that 
alive  which  by  the  common  law  was  determined,  and  thereby  to  defer  the 
grantor's  reversion,  but  merely  to  dispose  of  an  interest  in  being,  to  which  by 
law  there  was  no  owner,  and  which,  therefore,  was  left  open  to  the  first  occu- 
pant (1)    When  there  is  a  residue  left,  the  statutes  give  it  to  the  executors  and 


(e)  Co.  LItt  41.  fdj  Rmct  l.%e.il,  I.  4,  ir,  3  o.  9,  «  4.    Flot.  I.  3.  e.  12.  «  A,  I.  5,  e.  S,  1 15 

ra;  Co.  Utt.  41.  r/;  Vaugh.  201.  r^;  Bract.  «>£i.     FletiMd     (hj  Co.  UtX,  iX,    Vi 


Vangli.  901. 


(1)  The  statutes  here  referred  to  were  repealed  by  1  Vic.  c.  26,  $  1,  except  aa  to  wills  exe- 
cuted before  January  1,  1838 ;  and  by  $  3  an  estate  j>ur  auter  vie^  of  whatever  tenure,  may  in 
bX\  cases  be  devised  by  wiU,  and  by  i  6,  if  not  so  devised,  it  shall  be  assets  in  the  hands  of  the 
heir,  as  special  occupant^  for  the  payment  of  debts  as  in  the  case  of  freehold  lauds  in  foe- 
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administrators,  instead  of  the  first  occupant ;  but  they  will  not  creaie  a  residue, 
on  purpose  to  give  it  to  either.(t)  They  only  meant  to  provide  an  appointed 
instead  of  a  casual,  a  certain  instead  of  an  uncertain,  owner  of  lands  which 
before  were  nobody's ;  and  thereby  to  suppljr  this  casufi  omissus,  and  render  the 
disposition  of  law  m  all  respects  entirely  uniform ;  this  being  the  only  instance 
wherein  a  title  to  a  real  estate  could  ever  be  acquired  by  occupancy.(2) 

♦This,  I  say,  was  the  only  instance ;  for  I  think  there  can  be  no  other  r  ^ogi  i 
case  devised,  wherein  there  is  not  some  owner  of  the  land  appointed  by   *-  -» 

the  law.  In  the  case  of  a  sole  corporation,  as  a  parson  of  a  church,  when  he 
dies  or  resigns,  though  there  is  no  ctctual  owner  of  the  land  till  a  successor  be 
appointed,  yet  there  is  9,  legal,  potential  ownership  subsisting  in  contemplation 
of  law ;  and  when  the  successor  is  appointed,  his  appointment  shall  have  a 
retrospect  and  relation  backwards,  so  as  to  entitle  him  to  all  the  profits  from  the 
instant  that  the  vacancv  commenced.  And,  in  all  other  instances,  when  the 
tenant  dies  intestate,  and  no  other  owner  of  the  lands  is  to  be  found  in  the  com- 
mon course  of  descents,  there  the  law  vests  an  ownership  in  the  king,  or  in  the 
subordinate  lord  of  the  fee,  by  escheat 

So,  also,  in  some  cases,  where  the  laws  of  other  nations  give  a  right  by  occu- 
pancy, as  in  lands  newly  created,  by  the  rising  of  an  island  in  the  sea  or  in  a 
river,  or  by  the  alluvion  or  dereliction  of  the  waters ;  in  these  instances  the  law 
of  England  assigns  them  an  immediate  owner.  For  Bracton  tells  us,(;)  that  if 
an  island  arise  in  the  middle  of  a  river,  it  belongs  in  common  to  those  who  have 
lands  on  each  side  thereof;  but  if  it  be  nearer  to  one  bank  than  the  other,  it 
belongs  only  to  him  who  is  proprietor  of  the  nearest  shore :  which  is  agreeable 
to,  and  probably  copied  from,  the  civil  law.(/;)  Yet  this  seems  only  to  be 
reasonable,  where  the  soil  of  the  river  is  eqilally  divided  between  the  owners  of 
the  opposite  shores ;  for  if  the  whole  soil  is  tliie  freehold  of  any  one  man,  as  it 
usually  is  whenever  a  several  fishery  is  claimed,(/)  there  it  seems  just  (and  so  is 
the  constant  practice)  that  the  eyotts  or  little  islands,  arising  in  any  part  of  the 
river,  shall  be  the  property  of  him  who  owneth  the  piscary  and  the  soil.  How- 
ever, in  case  a  new  island  rise  in  the  sea,  though  the  civil  law  gives  it  to  the 
first  occupant,(m)  yet  ours  gives  it  to  the  king.(w)  ♦And  as  to  lands  r  ^,2go  i 
gained  from  the  sea,  either  by  alluvion,  by  the  washing  up  of  sand   *-  ■■ 

and  earth,  so  as  in  time  to  make  terra  fimuu;  or  by  dereliction,  as  when  the 
sea  shrinks  back  below  the  usual  watermark ;  in  these  cases  the  law  is  held 
to  be,  that  if  this  gain  be  by  little  and  little,  by  small  and  imperceptible  de- 
grees, it  shall  go  to  the  owner  of  the  land  adjoininff.(o)  For  de  minimis  non 
curat  lex :  ana,  besides,  these  owners,  being  often  losers  by  the  breakinj^  in 
of  the  flea,  or  at  charges  to  keep  it  out,  this  possible  gain  is  therefore  a  recipro- 
cal consideration  for  such  possible  charge  or  loss.  But  if  the  alluvion  or  dere- 
liction be  sudden  and  considerable,  in  this  case  it  belongs  to  the  king ;  for,  as 
the  king  is  lord  of  the  sea,  and  so  owner  of  the  soil  while  it  is  covered  with 
water,  it  is  but  reasonable  he  should  have  the  soil  when  the  water  has  left  it 
^^'(P)  So  that  the  quantity  of  ground  gained,  and  the  time  during  which 
it  IS  gaining,  are  what  make  it  either  the  king's  or  the  subject's  property.  (3) 

(i)  Bat  eee  now  the  statnfte  6  Geo.  ITI,  o.  17.  which  makes  leases  fin-  one,  two.  or  three  lives,  by  eecletlos* 
Hetu  persons  or  any  elMmMynory  corporation,  of  tithes  or  other  incorporeal  hereditaments,  as  good  and 
etTectnal  to  all  intmUs  and  purposes  as  leases  of  corporeal  possessions. 

m  I  2,  c.  2.  {kj  iMt  2, 1,  22.  (I)  Salit.  fiS?.    »oe  paire  3».  (m)  Tntt.  2.  1,  22. 

fn)  Bract.  1. 2,  6.  2.    Oiliis,  of  sewers.  22.  (o)  2  Roll.  Abr.  17u.    Dyer,  326.  (p)  Callis,  2i,  28. 

ffl'mple,  and  if  there  shall  be  bo  f^pecial  occupant,  it  fcoes  to  the  executor  or  administrator,  to  be 
uppfied  and  dlntributed  in  the  Rame  manner  as  the  personal  estate. 

(2)  [Tn  the  mining  districts  of  Derbyshire  and  Cornwall,  by  the  laws  of  the  Stannaries,  an 
estate  in  mines  might,  and  it  is  beh'eved  still  may,  be  gained  by  occuponoy.  Oeaiy  «•  Barcroft, 
1  Sid.  347.] 

(3)  [See  these  subjects  of  alluvion,  avulsion,  and  reliction,  and  islands  arising  in  the  sea  and 
rivers,  fiilly  considered,  and  the  cases  collected  in  the  able  treatise  of  Mr.  Schultes  on  Aauatic 
Rights,  who,  in  pages  115  to  138,  draws  this  conclusion :  "that  all  islands,  relicted  land,  and 
other  increase  arising  in  the  sea  and  in  navigable  streams,  except  under  local  circumstances 
before  alluded  to,  belong  to  the  cn)wn;  and  that  all  islands^  relicted  land;  and  the  soil  of 
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In  the  same  manner  if  a  river,  running  between  two  lordships,  by  deffrees  gains 
upon  the  one,  and  thereby  leaves  the  other  dry;  the  owner  who  loses  his  ground 
thus  imperceptibly  has  no  remedy ;  (4)  but  if  ^the  course  of  the  river  be  changed 
by  a  sudden  and  violent  flood,  or  other  hasty  means,  and  thereby  a  man  loses 
his  ground,  it  is  said  that  he  shall  have  what  the  river  has  left  in  any  other 
place,  as  a  recompense  for  this  sudden  loss.(5')  (5)  And  this  law  of  alluvions 
and  derelictions,  with  regard  to  rivers^  is  nearljr  the  same  in  the  imperial 
law ;  (r)  from  whence  indeed  those  our  determinations  seem  to  have  been  drawn 
and  adopted :  but  we  ourselves,  as  islanders,  have  applied  them  to  marine 
increases;  and  have  given  our  sovereign  the  prerogative  he  enjoys,  ad  well  upon 
the  particular  reasons  before  mentioned,  as  upon  this  other  general  ground  of 
prerogative,  which  was  formerly  remarked,(«)  that  whatever  hath  no  other 
owner  is  vested  by  the  law  in  the  king. 

fqj  CttUis,  88.  Crjlmi,  2, 1,  20.  21,  22,  28,21.  fij  See  Book  I,  page  288L 

inland,  nnnarigable  rivers  and  streams  nnder  similar  circnmstances  belong  to  the  proprietor 
of  the  ec(tate8  to  which  snch  rivers  act  as  boundaries ;  and  hence  it  may  be  considered  an  law, 
that  all  iBlands,  Hand  beds,  or  other  parcels  of  agglomerated  or  concreted  earth  which  newly 
arise  in  rivers,  or  congregate  to  their  banks  by  alluvion,  reliction,  or  other  aqneons  means,  aB 
is  fi^uenUy  to  be  observed  in  rivers  where  the  cnrrent  is  irregular,  such  accumulated  or 
relict^  property  belongs  to  the  owners  of  the  neighbouring  estates.  Schultes  on  Aquatic 
Rights,  i:{8.  See  fhrther.  Com.  Dig.  Prerog.  D.  61 ;  Bac.  Ab.  Prerogative ;  3  Bar.  and  U.  91 ; 
5  B.  and  A.  268;  3  Ad.  and  £1.  554  ;  5  Nev.  and  H.  234 ;  3  B.  and  Ad.  862.  From  the  late 
case  of  the  King  v.  Lord  Yarborough.  3  Bar.  and  Ores.  91  (though  the  decision  turned  rather 
upon  the  pleadings  and  evidence  than  the  general  law  of  alluvion  and  reliction),  and  the  cartes 
cited,  id.  1<>2,  it  may  be  collected  that  if  the  salt  water  leave  a  great  quantity  of  land  on  the 
shore,  the  king  shall  have  the  laud  by  his  prerogative,  and  not  the  owner  of  the  adjoining 
soil ;  but  not  so  when  dry  laud  is  formed  gradually,  and  by  insensible,  imperceptible  degrees, 
by  alluvions  or  relictions,  however  large  it  may  ultimately  become.  2  Bligh,  ld7 ;  5  Bing.  1^ ; 
4  B.  and  Or.  505.  As-  to  unnavipble  rivers,  there  is  a  case  cited  in  Oallis,  51,  fn>m  the  22 
lib.  ass.  pi.  93,  which  ftilly  estabhshes  the  law.  '*  The  cane  was,  that  a  river  of  water  did  ran 
between  two  lordships,  and  the  soil  of  one  side,  together  wiUi  the  river  of  water,  did  wholly 
belong  to  one  of  the  said  lordships,  and  the  river,  b^  little  and  little,  did  gather  upon  the  soil 
ol  the  other  lord,  but  so  slowly,  that  if  one  had  nxed  his  eye  a  whole  da^  thereon  together,  it 
could  not  be  perceived.  By  this  petty  and  imperceptible  increase,  the  increasement  was  got 
to  the  owner  of  the  river,  but  if  the  river  by  a  sudden  and  unusutd  flood,  had  gained  hastily  a 
great  parcel  of  the  other  lord's  ground^  he  should  not  thereby  have  lost  the  same;  and  so 'of 
petty  and  unperceivable  increasements  from  the  sea,  the  king  gains  no  property,  for  '  de  mini- 
mis non  curat  lex.' "  N.  B.  In  the  above  text,  it  is  supposed  '*  he  shall  have  what  the  river  has 
left  in  any  other  place  as  a  recompense  for  his  sudden  loss,"  but  the  case  in  22  ass.  pi.  93,  says 
that  "  neither  party  shall  lose  his  land.''    Schultes  on  Aquatic  Rights,  136,  137.] 

Upim  this  subject  see  the  following  American  cases ;  Adams  v.  Fn)thingham,  3  Mass.  352 ; 
Deerfield  v.  Arms,  17  Pick.  41 ;  Trustees  v,  Dickinson,  9  Gush,  544;  Emans  v,  Turnbull,  2  Johns. 
322;  Halsey  v,  McCormipk,  18,  N.  Y.  147;  Giraud  r.  Hughes,  1  Gill  and  J.  249 ;  Chapman  v. 
Hoskins,  2  Md.  Ch.  485;  Lamb  v.  Rickets.  11  Ohio,  311 ;  Morsran  v.  Livingston,  6  Mart.  La.  19; 
New  Orleans  v.  United  Stotes,  10  Pet.  662;  St  Louis  Public  Schools  v.  Risley,  40  Ho.  356; 
Patterson  v,  Gelston,  23  Md.  432. 

(4)  [And  the  same  rale  holds  good  as  between  the  crown  and  a  subject  in  the  case  of  a  graduU 
encroachment  of  the  sea.    5  Mee.  and  W.  327.] 

(5)  See  cases  cited  in  note  3.  Also  Lynch  v.  Allen,  4  Dev.  and  Bat.  62 ;  Woodbury  v. 
Short,  17  Yt.  387.  As  to  alluvion  formed  on  the  shore  of  a  lake  or  natural  pond,  see  Murray 
r.  Serm(m,  1  Hawks,  56.  Controversies  frequently  arise,  in  the  case  of  alluvion;  as  to  the  proper 
division  of  the  increase  between  the  acyoininff  proprietors  on  the  same  side  of  the  water,  whose 
water  front  is  thus  extended,  but  the  division  line  between  whom  may  not,  perhaps,  have  inter- 
sected the  original  shore  line  at  right  angles.  In  such  a  case  the  land  formed  by  the  alluvion 
irt  to  be  so  divided  as  to  give  to  each  proprietor  a  length  on  the  new  water  line  proportioned 
to  his  length  on  Uie  old  water  line,  whether  the  one  be  longer  or  shorter  than  the  other. 
Trastees  v.  Dickinson,  9  Cush.  544;  People  v.  Canal  Appraisers,  13  Wend.  355;  O'Donnell  t;. 
Kelsey,  4  Sandf.  202 ;  Deerfield  v.  Arms,  17  Pick.  41 ;  Emerson  v,  Taylor,  9  Greenl.  44 ;  Newton 
».  Eddy,  23Vt.  319;  Kennebeck  Ferry  Co.  ».  Bradstreet,  28  Me.  374.  These  cases  will  illus- 
trate the  rale  and  its  application  under  different  circumstances.  See  also  Clark  v,  Campau, 
19  Mich.  325 ;  13  Kent,  428 ;  Ang.  on  Watercourses,  $$  53  to  60 ;  Ang.  on  Tide  Waters,  249  to  25a 
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CHAPTER  XVIL 
m.  OF  TITLE  BY  PRESCRIPTION. 

A  THIRD  method  of  acquiring  real  properfcv  by  purchase  is  thtithj  prescript 
Hon;  as  when  a  man  can  show  no  otner  title  to  what  he  claims,  than  that  he, 
and  those  under  whom  he  claims,  have  immemorially  used  to  enjoy  it  Con- 
cerning customs,  or  immemorial  usages,  in  general,  with  the  several  requisites 
and  rules  to  be  observed,  in  order  to  prove  their  existence  and  validity,  we 
inquired  at  large  in  the  preceding  part  of  these  Commentaries.(a)  At  present, 
therefore,  I  shall  only,  first,  distinguish  between  cusionif  strictly  taken,  and 
prescription  ;  and  then  show  what  sort  of  things  may  be  prescribeid  for. 

And,  first,  the  distinction  between  custom  and  prescription  is  this ;  that  cus 
tom  is  properly  a  local  usa^e,  and  not  annexed  to  a,uj  person;  such  as  a  custom 
in  the  manor  of  Dale  that  lands  shall  descend  to  the  youngest  son :  prescription 
is  merely  a  personal  usage ;  as,  that  Sempronius  and  his  ancestors,  or  those 
whose  estate  ne  hath,  have  used  time  out  of  mind  to  have  such  an  advantage  or 
privile^e.(^)  As  for  example ;  if  there  be  a  usage  in  the  parish  of  Dale,  that  all 
the  inhabitants  of  that  parish  may  dance  on  a  certain  close  at  all  times,  for 
their  recreation  (which  is  neld  ((;)  to  be  a  lawful  usage) ;  this  is  strictly  a  custom, 
for  it  is  applied  to  the  place  in  general,  and  not  to  any  particular  persons :  but 
if  the  ^tenant,  who  is  seised  of  me  manor  of  Dale  in  fee,  alleges  that  he  r  ,^254 1 
and  his  ancestors,  or  all  those  whose  estate  he  hath  in  the  said  manor,   ^  ^ 

have  used  time  out  of  mind  to  have  common  of  pa8tui*e  in  such  a  close,  this  is 
properly  called  a  prescription  ;*  for  this  is  a  usa^e  annexed  to  the  person  of  the 
owner  of  this  estate.  All  prescription  must  be  either  in  a  man  and  his  ancestors, 
or  in  a  man  and  those  whose  estate  he  hath:  (d)  which  last  is  called  prescribing 
in  a  que  estate.  And  formerly  a  man  might,  by  the  common  law,  have  prescribed 
for  a  right  which  had  been  enjoyed  by  his  ancestors  or  predecessors  at  any 
distance  of  time,  though  his  or  their  enjoyment  of  it  had  been  suspended  (a)  for 
an  indefinite  series  of  years.(l)  But  bv  the  statute  of  limitations,  32  Hen.  VIII, 
c.  2,  it  is  enacted,  that  no  person  shall  make  any  prescription  by  the  seisin  or 
possession  of  his  ancestor  or  predecessor,  unless  such  seisin  or  possession  hath 
been  within  threescore  years  next  before  such  prescription  made.  (/)  (2) 

fa)  See  book  I,  p<i«re75,  Ac.  (6)  Co.  LItt.  113.       (c)  1  Lev.  176.         {d)  4  Rep.  82.        («)  Co.  Litt.  lUL 

{fi  This  title,  of  presciiptloQ,  was  well  known  In  the  Roman  law  bv  the  name  otuguetgAo  {tf.  41,  S,  8),  so 
called,  becanse  a  man,  that  gains  a  title  by  prescription,  may  be  nXduaurtm  capert. 

(1)  [See  6Mee.  and  W.  542;  6  Jnr.  837 ;  6  Soott,  167 ;  11  Ad.  and  B.  819.  A  right  aoqmied 
by  prescription  may  be  lost  by  abandonment  or  non-nser.  After  twenty  years  of  non-user  the 
court  would  generaUy  presume  that  the  right  had  been  released,  and  abandonment  may  be  in- 
ferred firom  unequivocal  acts  within  a  much  shorter  time :  as  by  pulling  down  a  wall,  in  which 
was  an  ancient  light,  and  erecting  a  blank  wall  in  its  place.  3  B.  and  Or.  336;  3  Ad.  and 
EL  325.] 

(2)  [To  remedy  the  defects  in  the  methods  of  acquiring  title  hj  prescription,  the  'act  2  and  3 
Wm.  lY,  c.  71,  commonly  caUed  Lord  Tenterden^s  act,  was  passed,  by  which  the  user  which 
should  render  a  title  to  an  easement  indefeasible  is  defined. 

By  the  first  section  it  is  declared  that  no  claim  which  might  lawMly  be  made  at  the  com- 
mon law,  by  custom,  prescription  or  grant,  to  any  right  of  common  or  other  profit  a  prendre^ 
except  such  matters  and  things  as  are  therein  snecially  provided  for  (meaning  rights  of  way  or 
other  easements,  watercourses  and  lights),  shall,  if  it  have  been  uninterruptedly  ei\)oyed  by 
any  person  claiming  right  thereto  for  thirty  years,  be  defeated  by  showing  tne  commencement 
of  the  enjoyment  of  such  right  prior  to  the  period  of  thirty  years.  But  any  other  mode  of 
defeating  the  claim  which  was  before,  is  to  continue  to  be  available  for  that  purpose,  except 
that  an  uninterrupted  enjoyment  for  sixty  years  (unless  had  by  consent,  expressly  given  by 
deed  or  writing),  is  to  confer  an  absolute  and  indefeasible  title. 

By  the  next  section,  when  the  right  claimed  is  a  right  of  way  or  other  easement  or  a  water 
coursQ,  or  the  use  of  any  water— see  Webb  v.  Bird,  31  L.  J.  0.  P.  335 — ^the  above  periods  of 
thirty  and  sixty  years  are  reduced  to  twenty  and  forty  respectively. 

By  the  third  section,  the  claim  to  the  access  and  use  of  light  for  any  dwelling  house,  workshop 
or  other  building,  if  actually  enjoyed,  otherwise  than  by  oonsent  or  agreement  in  writings 
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Secondly,  as  to  the  several   species  of  things  which  may,  or  may  not,  be 

Erescribed  for ;  we  may,  in  the  first  place,  observe,  that  nothing  but  incorporeal 
ereditaments  can  be  churned  by  prescription ;  as  a  right  of  way,  a  common, 
&c. ;  but  that  no  prescription  can  give  a  title  to  lands,  and  other  corporeal  sulv 
stances  of  which  more  certain  evidence  may  be  had.(^)  For  a  man  shall  not  be 
said  to  prescribe,  that  he  and  his  ancestors  have  immemorially  used  to  hold  the 
castle  of  Arundel:  for  this  is  clearly  another  sort  of  title;  a  title  by  corporal 
seisin  and  inheritance,  which  is  more  permanent,  and  therefore  more  capable 
of  proof,  than  that  of  prescription.  But,  as  to  a  right  of  way,  a  common,  or  the 
like,  a  man  may  be  allowed  to  prescribe;  for  of  these  there  is  no  corporal  seisin, 
the  enjoyment  will  be  freouently  by  intervals,  and  therefore  the  right  to  enjoy 
them  can  depend  on  notning  else  but  immemorial  usage.  2.  A  prescription 
r  *265 1  ™^^^  always  be  *laid  in  him  that  is  tenant  of  the  fee.  A  tenant  for 
^  -*  life,  for  years,  at  will,  or  a  copyholder,  cannot  prescribe,  by  reason  of  the 
imbecility  of  their  estates,  (h)  For,  as  prescription  is  usage  beyond  time  of 
memory,  it  is  absurd  that  tney  should  pretend  to  prescribe  for  anvthing,  whose 
estates  commenced  within  the  remembrance  of  man.  And  therefore  the  copy- 
holder must  prescribe  under  cover  of  his  lord's  estate,  and  the  tenant  for  life 
under  cover  of  the  tenant  in  fee-simple.  As  if  tenant  for  life  of  a  manor  would 
prescribe  for  a  ri^ht  of  common  as  appurtenant  to  the  same,  he  must  prescribe 
under  cover  of  the  tenant  in  fee-simple ;  and  must  plead  that  John  Stiles  and 
his  ancestors  had  immemorially  used  to  have  this  right  of  common,  appurtenant 
to  the  said  manor,  and  that  John  Stiles  demised  the  said  manor,  with  its  appur- 
tenances, to  him  the  said  tenant  for  life.  3.  A  prescription  cannot  be  for  a 
thing  which  cannot  be  raised  by  gmnt  For  the  law  allows  prescription  only 
in  supply  of  the  loss  of  a  grant,  and  therefore  every  prcbcription  presupposes  a 
'grant  to  have  existed.  (3)  Thus  the  lord  of  a  manor  cannot  prescribe  to  raise  a 
tax  or  toll  upon  strangers;  for,  as  such  claim  could  never  have  been  good  by 

fg)  Or.  A  St  dial.  1,  o.  8.    FInoh,  193.  (hj  4  Rep.  88,  S3. 

iB  made  indefeasible  after  twenty  years'  user,  any  local  user  or  cnstcim  to  the  contrary  notwith- 
standing. In  this  caste  the  necessity  fur  proving  that  the  easement  had  been  nsed  as  of  right  is 
dispensed  with.  Bnt  by  other  sections,  provi4on  is  made  to  meet  the  cases  where  the 
persons  who  are  interented  in  contesting  the  ri^ht  are  incapacitated,  or  only  entitled  in  reversion, 
and  an  explanation  is  given  that  nothing  is  to  be  deemed  an  interruption  unless  it  is  submitted  to 
for  a  year. 

It  will  be  seen  from  the  above  statement  of  the  act,  that  if  the  easement  be  enjoyed  under  a 
parol  license,  extending  over  the  piirlods  of  thirty  or  twenty  year^  (except  in  the  c&^e  of  light), 
this  fact  is  sufficient  to  defeat  the  claim :  for  then  the  user  would  not  be  as  of  right,  and  so  would 
not  come  within  the  act :  and  a  parol  license  was  always  at  common  law  sufficient  to  rebut  the  pre- 
sumption of  a  ^nt.  Tickle  v.  Brown,  4  A.  and  £.  ;)6i> ;  S.  C,  6  N.  and  M.  230.  And  wher&  the 
nature  of  the  nght  is  such  that  it  could  not  be  claimed  as  of  right,  the  act  evidently  does  -not 
apply ',  for  instance,  where  the  claim  is  to  the  overdo w  of  water  from  a  canal,  oousec|uent  uptm 
boats  passing  through  the  locks  of  the  canal.  Staffordshire,  <feo.  Canal  Nav.  «.  Birmingham 
Canal,  L.  R.  1 H.  L.  E.  and  J.  254. 

As  to  the  nature  of  the  user,  and  whether  it  is  of  right  within  the  intention  of  the  act,  see  'War 
burum  V.  Harke,  2  H.  and  N.  64;  Bright  v.  Walker,  1  Cr.  M.  and  R.  2U;  Ouley  v.  Gardiner,  4  M. 
and  W.  495;  Beasley  v.  Clarke,  3  Scott,  233;  fioglaod  v.  WaU,  10  M.  and  W.  699;  Baton  v.  Swan- 
sea Water  C<».,  17  Q.  B.  267.] 

(3)  [The  general  rule  with  regard  to  prescriptive  claims  is,  that  every  such  claim  is  good  if  by 
possibility  it  might  have  had  a  legal  commencement :  1  Term.  R.  667,  ante,  pp.  31  and  35,  and 
Dotes;  and  from  upwards  of  twenty  years' enjoyment  of  an  easement  or  profit  aprendref  grants, 
or,  as  Lord  Kenyon  said,  even  a  hundred  grants,  will  be  presumed,  even  against  the  crown,  if  by 
possibility  they  oould  legally  have  been  made.  11  East,  284,  495.  Thus  a  fair  or  market  may  be 
claimed  by  prescription,  which  presumes  a  grant  from  the  king,  which  by  length  of  time  is  sup- 
posed to  be  lost  or  worn  out :  Gilb.  Dist.  22;  but  if  such  a  grant  would  be  ocmtrary  to  an  express 
act  of  parliament  it  would  be  otherwise.  11  East,  495.  But  an  exception  to  the  general  rule  is 
the  clami  of  toll  thoroughj  where  it  is  necessary  to  show  expressly  for  what  consideration  it  was 

nted,  though  such  pr«>of  is  not  necessary  in  respect  of  toll  traverse.  1  T.  R.  667;  1  B.  and 
!3.  An  ancient  grant  without  date  does  not  necessarily  destroy  a  prescriptive  ri^ht  for  it  ma^ 
be  either  prior  to  time  of  legal  memory  or  in  confirmation  of  such  prescriptive  nght,  which  is 
matter  to  be  left  to  a  jury.  2  Bla.  R.  989.  Nor  will  a  prescriptive  right  be  destroyed  ly  implica 
tion  merely  in  an  act  of  parliamftnt..    3  B.  and  A.  193.] 
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any  grant,  it  shall  not  be  good  by  prescription,  (i)  A  fourth  rule  is,  that 
what  is  to  arise  by  matter  of  record  cannot  be  prescribed  for,  but  must  be 
claimed  by  gi-ant,  entered  on  record;  such  as,  for  instance,  the  royal  fi-anchises 
of  deodands,  felon's  goods,  and  the  like.  These,  not  being  forfeited  till  the 
matter  on  which  they  arise  is  found  by  the  inquisition  of  a  jury,  and  so  made  a 
matter  of  record,  the  forfeiture  itself  cannot  be  claimed  by  an  inferior  title. 
But  the  franchises  of  treasure-strove,  waifs,  estrays,  and  the  like,  may  be  claimed 
by  prescription ;  for  they  arise  from  private  contingencies,  and  not  from  any 
matter  of  record,  (k)  (4)  5.  Among  tnings  incorporeal,  which  may  be  claimed 
by  prescription,  a  distinction  must  be  made  with  regard  to  the  manner  of 
prescribing ;  that  is,  whether  a  ftian  shall  prescribe  in  a  que  estate,  or  in  himself 
and  his  ancestors.  For,  if  a  man  prescribes  in  a  que  estate,  (that  is,  in  himself 
and  those  whose  estate  he  holds),  nothing  *i8  claimable  by  this  prescrip-  r  ^ggg  i 
tion,  l^ut  such  things  as  are  incident,  appendant,  or  appurtenant  to   ^  -■ 

lands;  for  it  would  be  absuxd  to  claim  any  thing  as  the  consequence,  or 
appendix  of  an  estate,  with  which  the  thing  claimed  has  no  connexion ;  but  if 
he  prescribes  in  himself  and  his  ancestors,  he  may  prescribe  for  any  thing 
whatsoever  that  lies  in  grant :  not  only  things  that  are  appurtenant,  but  also 
such  as  may  be  in  ^*oss.  (l)  Therefore  a  man  may  prescribe,  that  he,  and  those 
whose  estate  he  hath  in  tne  manor  of  Dale,  have  used  to  hold  the  advowson 
of  Dale,  as  appendant  to  that  manor ;  but  if  the  advowson  be  a  distinct 
inheritance,  and  not  appendant,  then  he  can  only  prescribe  in  his  ancestors. 
So  also  a  man  may  prescribe  in  a  que  estate  for  a  common  appurtenant  to  a 
manor ;  but,  if  he  'would  prescribe  for  a  common  in  gross,  he  must  prescribe 
in  himself  and  his  ancestors.  6.  Lastly,  we  may  observe,  that  estates  gained  by 
prescription  are  not,  of  course,  descendible  to  the  heirs  general,  like  other  pur- 
chased estates,  but  are  an  exception  to  the  rule.  For,  properly  speaking,  the 
prescription  is  rather  to  be  considered  as  an  evidence  of  a  former  acquisition, 
than  as  an  acquisition  de  novo :  and  therefore,  if  a  man  prescribes  for  a  right  of 
way  in  himself  and  his  ancestors,  it  will  descend  only  to  the  blood  of  that  line 
of  ancestors  in  whom  he  so  prescribes ;  the  prescription  in  this  case  being  indeed 
a  species  of  descent  But,  if  he  prescribes  for  it  in  a  que  estate,  it  will  follow  the 
nature  of  that  estate  in  which  the  prescription  is  laid,  and  be  inheritable  in  the 
same  manner,  whether  that  were  acquired  by  descent  or  purchase;  for  every 
accessory  followeth  the  nature  of  its  principal.  (5) 

rOl  Vent.  337.  W  Co.  LIU.  114.  rO  Litt.  f  183.    Finch,  L.  104. 

(4)  [The  reaflOB  for  this  distinction  in  not  very  satisfactory ;  though  the  forfeiture  must  be 
matter  of  record,  there  seems  no  ground  why  the  right  to  receive  that  forfeiture  might  not  be 
claimed  by  prescription :  at  all  events  there  is  some  inconsistency,  for  a  man  may  prescribe  for  a 
court  leet,  which  is  a  court  of  record,  as  well  as  for  a  county  palatine,  and  by  reason  thereof  to 
have  the  forfeitures  in  question.    Co.  Litt.  114,  b.] 

(5)  The  term  "  prescription 'Ms  in  strictness  applicable  only  to  incorporeal  hereditamp*it& 
Ferris  v.  Brown,  3  Barb.  105 ;  Caldwell  v,  Copeland,  37  Penn.  St.  431.  In  order  to  raice  the 
presumption  of  a  grant,  the  user  must  have  been  peaceable  and  open,  and  it  must  have  been 
adverse  to  the  owner  of  the  land.  Sargent  v.  Ballard,  9  Pick.  251  j  Brace  v,  Yale,  10  Allen, 
441;  WatkinstJ.  Peck,  131^.  H.  360;  Corning  v.  Gould,  16  Wend.  531;  Colvin  t>.  Burnett,  17 
id.  564 ;  Tra.sk  v.  Ford,  39  Me.  437 ;  Perrin  t;.  Garfield,  37  Vt  310.  It  must  also  have 
been  continuous  for  the  whole  period.  Pollard  v.  Barnes,  2  Cush.  191 ;  Branch  v.  Boane,  18 
Conn,  233;  Pierre  «.  Fernald,  26  Me.  436;  Rogers  r.  Sawin,  10  Gray,  376.  And  if  the  mode 
of  user  has  been  changed  during  the  time,  the  party  can  claim  only  to  the  extent  that  he  has 
ctmtinuonsly  enjoyed  the  easement,  or  other  right  for  the  whole  time.  Monmouth,  &c.,  Co.  v. 
Harford,  1  C.  M.  <fc  R.  614;  Dandr.  Kingscote,6  M.  <fc  W.  174.  StackiK)lo  v.  Curtis,  32  Me.  3S3; 
Billow  V.  Battle,  15  Mass.  313 ;  Darlington  v.  Painter,  7  Penn.  St.  473 ;  Belknap  v,  Trimble,  3 
Paige>  577.  But  although  the  extent  of  the  right  is  to  be  measured  and  reflated  by  the 
enjoyment  upon  which  the  right  is  supported,  the  party  is  yet  allowed  freedom  in  the  manner 
of  exercising  it  See  Ang.  on  Watercourses,  $  226,  and  cases  cit^d.  And  on  the  general 
subject,  see  Bowman  t;.  Wicklifl'e,  15  B.  Monr.  84;  Garrett  t;.  Jact^on,  20  Penn.  St.  331 ;  Tyler 
i;.  Wilkinson,  4  Mason,  397;  Thomas  t;.  Marshfield,  13  Pick.  248,  Kicard  v.  Williams,  7  Wheats 
109;    Morrison  v.  Chapin,  97  Mass.  72. 
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CHAPTER  XVni. 
IV.  OF  TITLE  BY  FORFEITURE. 

FoBFEiTUBE  is  a  punishment  annexed  by  law  to  some  illegal  act^  or  negligence, 
in  the  owner  of  lands,  tenements  or  hereditaments ;  whereby  he  loses  aU  his  in- 
terest therein,  and  they  go  to  the  party  injured,  as  a  recompense  for  the  wrong 
which  either  he  alone,  or  the  public  together  with  himself,  hath  sustained. 

Lands,  tenements,  and  hereditaments,  may  be  forfeited  in  various  degrees  and 
by  various  means :  1.  By  crimes  and  misdemeanors.  2.  By  alienation  contrary 
to  law.  3.  By  non-presentation  to  a  benefice,  when  the  forfeiture  is  denomi- 
nated a  lapse.  4.  By  simony.  5.  By  non-performance  of  conditions.  6.  Bv 
waste.     7.  By  breach  of  copyhold  customs.    8.  By  bankruptcy.  , 

I.  The  foundation  and  justice  of  forfeitures  for  crimes  and  misdemeanorSy 
and  the  several  degrees  of  those  forfeitures  proportioned  to  the  several  offences, 
have  been  hinted  at  in  the  preceding  book ;  (a)  but  it  will  be  more  properly  con 
sidered,  and  more  at  large,  in  the  fourth  book  of  these  Commentaries  At  preseuk 
I  shall  only  observe  in  general,  that  the  offences  which  induce  a  forfeiture  of 
lands  and  tenements  to  the  crown  are  principally  the  following  six :  1.  Treason. 
r*268l  2.  Felony.  (1)  3.  Misprision  of  treason.  4,  FrcBmunire,  *5.  Draw- 
*-  -*  ing  a  weapon  on  a  judge,  or  striking  any  one  in  the  presence  of  the 
king's  principal  courts  of  justice.  6.  Popish  recusancy,  or  non-observance  of 
certain  laws  enacted  in  restraint  of  papists.  (2)  But  at  what  time  they  severally 
commence,  how  far  they  extend,  and  how  long  they  endure,  will  with  greater 
propriety  be  reserved  as  the  object  of  our  future  inquiries.  (3) 

II.  Lands  and  tenemente  may  be  forfeited  by  alienation,  or  conveying  them 
to  another,  contrary  to  law.  This  is  either  alienation  in  mortmain,  alienation  to 
an  alien,  or  alienation  by  particular  tenants;  in  the  two  former  of  which  cases 
the  forfeiture  arises  from  the  incapacity  of  the  alienee  to  take,  in  the  latter  from 
the  incapacity  of  the  alienor  to  grant. 

1.  Alienation  in  imrtmain,  in  mortua  manu,  is  an  alienation  of  lands  or  tene- 
ments to  any  corporation,  sole  or  aggregate,  ecclesiastical  or  temporal.  Bui 
these  purchases  having  been  chiefly  made  by  religious  houses,  in  consequence 
whereof  the  lands  became  perpetually  inherit  in  one  dead  hand,  this  hath 
occasioned  the  general  appellation  of  mortmain  to  be  applied  to  such  aliena- 
tions, (b)  and  the  religious  houses  themselves  to  be  principally  considered  in 
forming  the  statutes  of  mortmain ;  in  deducing  the  history  of  which  statutes, 
it  will  be  matter  of  curiosity  to  observe  the  ^eat  address  and  subtle  contrivance 
of  the  ecclesiastics  in  eluding  from  time  to  time  the  laws  in  bein^,  and  the  zeal 
with  which  successive  parliaments  have  pursued  them  through  all  their  finesses: 
how  new  remedies  were  still  the  parents  of  new  evasions ;  till  the  legislature  at 
last,  though  with  difficulty,  hath  obtained  a  decisive  victory. 

By  the  common  law  any  man  mi^ht  dispose  of  his  lands  to  any  other  private 
man  at  his  own  discretion,  especially  when  the  feudal  restraints  of  alienation 
were  worn  awav.  Yet  in  consequence  of  these  it  was  always  and  is  still  neces- 
f  ♦269  1  ®*^'  (^"^  ^^^  corporations  to  have  a  license  in  mortmain  *from  the  crown, 
^  -*   to  enable  them  to  purchase  lands ;  for  as  the  king  is  the  ultimate  lord  of 

every  fee,  he  ought  not,  unless  by  his'  own  consent,  to  lose  his  privilege  of 

Ca)  Book  I,  page  299.  fbj  See  Book  I,  page  479.  (oj  F.  N.  B.  121. 

(1)  Now  by  Btatnte  3  and  4  William  IT,  c.  106,  the  forfeiture,  where  it  exists  at  all,  is  only  for 
the  Life  of  the  person  attainted.  See  note,  p.  254. 

(2)  These  laws  are  since  repealed.    See  note,  p,  257. 


(3)  [Until  the  facts  of  the  seisin  and  of  the  foneitnre  are  fonnd  by  an  inquisition  on  behalf 

A    nm-am      nr    tut    if.  ia    nhnuiAil     nrtfil    "    nfRna    fnnrtA  **    fYiA    lanri     vAmairta    in     fVio     /\ff*An#lA«>     a 


^* 


the  crown,  or  as  it  is  phrased,  nntil  "  office  fonnd,''  the  land  remains  m  the  offender,  ana 
may  be  conveyed  by  him,  subject  to  being  divested  upon  the  reoordinir  of  the  inquisition.  See 
6  B.  and  Ad.  765.] 
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escheats,  and  other  feudal'  profits,  by  the  vesting  of  lands  in  tenants  that  can 
never  be  attainted  or  die.  And  such  licenses  of  mortmain  seem  to  have  been 
necessary  among  the  Saxons,  about  sixty  years  before  the  Norman  conquest  (d) 
Bxxty  besides  this  general  license  from  the  king,  as  lord  paramount  of  the 
kingdom,  it  was  also  requisite,  whenever  there  was  a  mesne  or  intermediate 
lord  between  the  king  ana  the  alienor,  to  obtain  his  license  also  (upon  the  same 
feudal  principles^,  for  the  alienation  of  the  specific  land.  And  if  no  such 
license  was  obtamed,  the  king  or  other  lord  might  respectively  enter  on  the 
land  so  aliened  in  mortmain  as  a  forfeiture.  The  necessity  of  this  license  from 
the  crown  was  acknowledged  by  the  constitutions  of  Clarendon,  (e)  in  respect 
of  advowsons,  which  the  monies  always  greatly  coveted,  as  bein^  the  ground- 
work of  subsequent  appropriations.  (/)  Yet  such  were  the  mfluenoe  and 
ingenuity  of  the  clergy,  that  (notwithstanding  this  fundamental  principle^  we 
find  that  the  largest  and  most  considerable  dotations  of  religious  houses  hap- 
pened within  less  than  two  centuries  after  the  conquest.  And  (when  a  license 
could  not  be  obtained)  their  contrivance  seems  to  have  been  this :  that,  as  the 
forfeiture  for  such  alienations  accrued  in  the  first  place  to  the  immediate  lord 
of  the  fee,  the  tenant  who  meant  to  alienate  first  conveyed  his  lands  to  the  reli- 
gious house,  anil  instantly  took  them  back  again  to  hold  as  tenant  to  the 
monastery ;  which  kind  of  instantaneous  seisin  was  probably  held  not  to  occa- 
sion any  forfeiture :  and  then,  by  pretext  of  some  other  forfeiture,  surrender  or 
escheat,*  the  society  entered  into  those  lands  in  right  of  such  their  newly- 
acquired  signiory,  as  immediate  lords  of  the  fee.  J3ut  when  these  dotations 
began  to  grow  numerous,  it  was  observed  that  the  feudal  services,  ordained  for 
the  defense  of  the  kingdom,  were  every  day  visibly  withdrawn ;  that  the  circula- 
tion of  landed  propertv  from  man  to  man  began  to  *siagnate ;  and  that  r  ^270  1 
the  lords  were  curtailea  of  the  fruits  of  their  signiories,  their  escheats,   *-  -I 

wardships,  reliefs,  and  the  like;  and  therefore,  in  order  to  prevent  this,  it  was 
ordered  by  the  second  of  King  Henry  III.'s  great  charters,  (g)  and  afterwards 
by  that  printed  in  our  common  statute  books,  that  all  such  attempts  should  be 
voidj  and  the  land  forfeited  to  the  lord  of  the  fee.  ^h) 

But,  as  this  prohibition  extended  only  to  religious  houses,  bishops  and  other 
sole  corporations  were  not  included  therein ;  and  the  ag^egate  ecclesiastical 
bodies  (who  Sir  Edward  Coke  observes,  (i)  in  this  were  to  be  commended,  that 
they  ever  had  of  their  counsel  the  best  learned  men  that  they  could  get),  found 
many  means  to  creep  out  of  this  statute,  by  buving  in  lands  that  were  bona  fide 
holden  of  themselves  as  lords  of  the  fee,  and  thereby  evading  the  forfeiture; 
or  by  taking  long  leases  for  years,  which  first  introduced  those  extensive  terms, 
fot  a  thousand  or  more  years,  which  are  now  so  frequent  in  conveyances.  This 
produced  the  statute  ae  religiosts,  7  Edw.  I;  which  provided,  th&t  no  person, 
religious  or  other  whatsoever,  should  buy,  or  sell,  or  receive  under  a  pretence  of 
a  gift,  or  term  of  years,  or  any  other  title  whatsoever,  nor  should  by  any  art  or 
ingenuity  appropriate  to  himself  any  lands  or  tenements  in  mortmain :  upon 
pain  that  the  immediate  lord  of  the  fee,  or,  on  his  default  for  one  year,  the  lords 
paramount,  and,  in  default  of  all  of  them,  the  king,  might  enter  thereon  as  a 
forfeiture- 

This  seemed  to  be  a  sufficient  security  against  all  alienations  in  mortmain : 
but  as  these  statutes  extended  only  to  gifts  and  conveyances  between  the  parties, 
the  religious  houses  now  began  to  set  up  a  fictitious  title  to  the  land,  which  it 
was  intended  they  should  have,  and  to  bring  an  *action  to  recover  it  r  4^271  i 
against  the  tenant ;  who  by  fraud  and  collusion,  made  no  defence,  and   *-  -* 

thereby  judgment  was  given  for  the  religious  house,  which  then  recovered  the 

CdJ  Selden,  Jan.  Angl.  I.  2.  $45. 

'  '  EecUM'-  ''  ^  "    "  -  '-'  — ' 
.  UM. 

(f)  See  book  I,  na^e  884.  (g)  A.  D.  1217.  cap.  43.  eiHt.  Oxon. 

(h)  Non  lioet  dUcui  de  cmtero  dare  terram  tuam  alicui  donsui  reliffio$t8,  Ua  quod  illam  reavmat  tenendam  ds 
eademdomo  ;  nee  liceat  alicui  domui  rtligiosm  terram  alict^us  sic  accipere,quod  tradai  iUum  ei  a  quo  ipsam 
recepit  tenendam  t  H  qui§  autem  de  ccetero  terram  tuam  domui  religiaeoe  »ic  de  deret.  et  super  hoc  conrincatur, 
donum  suum  penitus  caseetur,  ut  terra  iUa  domino  stu>  ilHus/eodt  in  curratur.  Mag.  Cart.  9  Hen.  III.  c.  3& 

(ij  2  IUB(.  75. 
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land  bj  sentence  of  law  upon  a  supposed  prior  title.  And  thus  tbey  had  the 
honour  of  inventing  those  fictitious  adjuoications  of  rights  which  are  since 
become  the  great  assurance  of  the  kingdom,  under  the  name  of  common  recov- 
eries. But  upon  this  the  statute  of  Westminster  the  second,  13  Edw.  I,  c.  32, 
enacted,  that  in  such  cases  a  jury  shall  try  the  true  right  of  the  demandants  or 
plaintiffs  to  the  land,  and  if  the  religious  house  or  corporation  be  found  to  have 
it,  they  shall  still  recover  seisin ;  otherwise  it  shall  be  forfeited  to  the  immediate 
lord  of  the  fee,  or  else  to  the  next  lord,  and  finally  to  the  king,  upon  the 
immediate  or  other  lord's  default  And  the  like  provision  was  made  bv  the 
succeeding  chapter,  (k)  in  case  the  tenants  set  up  crosses  upon  their  lands 
(the  badges  of  knights  templars  and  hospitallers), Jn  order  to  protect  them  from 
the  feudal  demands  of  their  lords,  by  virtue  of  the  privileges  of  those  religious 
and  military  orders.  So  careful  indeed  was  this  provident  prince  to  prevent 
any  future  evasion,  that  when  the  statute  of  quia  emptores,  18  Edw.  I,  alK)lished 
all  subinfeudations,  and  gave  liberty  for  all  men  to  alienate  their  lands  to  be 
holden  of  their  next  immediate  lord,  (?)  a  proviso  was  inserted  (m)  that  this 
should  not  extend  to  authorize  any  kind  of  alienation  in  mortmain.  And  when 
afterwards  the  method  of  obtaining  the  king's  license  by  writ  of  ad  quod 
damnum  was  marked  out  by  the  statute  27  Edw.  I,  st.  2,  it  was  further  provided 
by  statute  34  Edw.  I,  st  3,  that  no  such  license  should  be  effectual,  without  the 
consent  of  the  mense  or  intermediate  loinis. 

Yet  still  it  was  found  difficult  to  set  bounds  to  ecclesiastical  ingenuity ;  for 
when  they  were  driven  out  of  all  their  former  holds,  they  devised  a  new  method 
of  conveyance,  for  which  the  lands  were  granted,  not  to  themselves  directly, 
but  to  nominal  feoffees  to  the  use  of  the  religious  houses;  thus  distinguish- 
r  »272 1  ^^S  between  the  possession  and  the  use^  and  receiving  *the  actual  profits, 
*■  -*   while  the  seisin  of  the  lands  remained  in  the  nominal  feoffee ;  who  was 

held  hj  the  courts  of  equity  (then  under  the  direction  of  the  clergy)  to  be 
bound  in  conscience  to  account  to  his  cestuy  que  use  for  the  rents  and  emolu- 
ments of  the  estate.  And  it  is  to  these  inventions  that  our  practisers  are 
indebted  for  the  introduction  of  uses  and  trusts,  the  foundation  of  modem  con- 
veyancing. But,  unfortunately  for  the  inventors  themselves,  they  did  not  long 
enjoy  the  advantage  of  their  new  device;  for  the  statute  15  Ric.  II,  c.  6,  enacts, 
that  the  lands  which  had  been  so  purchased  to  uses  should  be  amortised  by 
license  from  the  crown,  or  else  be  sold  to  private  persons ;  and  that,  for  the 
future,  uses  shall  be  subject  to  the  statutes  of  moitmain,  and  forfeitable  like  the 
lands  themselves.  And  whereas  the  statutes  had  been  eluded  by  purchasing 
large  tracts  of  land,  adjoining  to  churches^  and  consecrating  them  by  the  name 
of  church-yards,  such  subtle  imagination  is  also  declared  to  be  within  the  com- 
pass of  the  statutes  of  mortmain.  And  civil  or  lay  corporations,  as  well  as 
ecclesiastical,  are  also  declared  to  be  within  the  mischief,  and  of  course  within 
the  remedy  provided  by  those  salutary  laws.  And  lastly,  as  during  the  times 
of  popery,  lands  were  frequently  given  to  superstitious  ases,  though  not  to  any 
corporate  bodies ;  or  were  made  liable  in  the  hands  of  heirs  and  devisees  to  the 
charge  of  obits,  chaunteries,  and  the  like,  which  were  equally  pernicious  in  a 
well  governed  state  as  actual  alienations  in  mortmain ;  therefore,  at  the  dawn 
of  the  reformation,  the  statute  23  Hen.  VIII,  c.  10,  declares  tliat  all  future 
grants  of  lands  for  any  of  the  purposes  aforesaid,  if  granted  for  any  longer  term 
than  twenty  years,  shall  be  void. 

But  during  all  this  time,  it  was  in  the  power  of  the  crown,  by  granting  a 
license  of  mortmain,  to  remit  the  forfeiture,  so  far  as  related  to  its  own  rights ; 
and  to  enable  any  spiritual  or  other  corporation  to  purchase  and  hold  any  lands 
or  tenements  in  perpetuity ;  which  prerogative  is  declared  and  confirmed  by  the 
statute  18  Edw.  Ill,  st.  3,  c.  3.  But,  as  doubts  were  conceived  at  the  time  of 
the  revolution  how  far  such  license  was  valid,  {n)  since  the  kings  had  no 
I  *273 1  *P^^^^^  ^  dispense  with  the  statutes  of  mortmain  by  a  clause  of  non 
^  J    obstante,  (o)  which  was  the  usual  course,  though  it  seems  to  have  been 

(k)  Cap.  33.       (l)  3  Inst  001.       (m)  Cap.  3.       (n)  2  Hawk.  P.  C.  8»1.       (o)  Stat.  1  W.  &  M.  Bt.  3,  c.  3. 
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unnecessary:  (jt;)  and  as,  by  the  gradual  declension  of  mesne signiories through 
the  long  operation  of  the  statute  of  quia  emptoresy  the  rights  of  intermediate 
lords  were  reduced  to  a  very  small  compass;  it  was  therefore  provided  by  the 
statute  7  and  8  Wm.  Ill,  c.  37,  that  the  crown  for  the  future  at  its  own  discre- 
tion may  grant  licenses  to  aliene  or  take  in  mortmain,  of  whomsoever  the  tene- 
ments may  be  holden. 

After  the  dissolution  of  monasteries  under  Henry  VIII,  though  the  policv  of 
the  next  popish  successor  affected  to  grant  a  security  to  the  possessors  of  abbey 
lands,  yet,  in  order  to  regain  so  much  of  them  as  either  the  zeal  or  timidity  of. 
their  owners  might  induce  them  to  part  with,  the  statutes  of  mortmain  were 
suspended  for  twenty  years  by  the  statute  1  and  2  P.  and  M.  c.  8,  and  during 
that  time,  any  lands  or  tenements  were  allowed  to  be  granted  to  any  spiritual 
corporation  without  any  license  whatsoever.  And,  long  afterwards,  for  a  much 
better  purpose,  the  augmentation  of  poor  livings,  it  was  enacted  by  the  statute 
17  Gar.  II,  c.  3,  that  appropriators  may  annex  the  great  tithes  to  the  vicarages ; 
and  that  all  benefices  under  lOOZ.  pttr  annum  may  be  augmented  by  the  pur- 
chase of  lands,  without  license  of  mortmain  in  either  case ;  and  the  like  pro- 
vision hath  been  since  made,  in  favour  of  the  governors  of  Queen  Anne's 
bounty,  {g)  It  bath  also  been  held,  (r)  that  the  statute  23  Hen.  VIII,  before 
mentioned,  did  not  extend  to  any  thing  bnt  superstitious  uses ;  and  that  there* 
fore  a  man  may  give  lands  for  the  maintenance  of  a  school,  an  hospital,  or  any 
other  charitable  uses.  But  as  it  was  apprehended  from  recent  experience,  that 
persons  on  their  deaiii-beds  might  make  large  and  improvident  dispositions  even 
for  these  ^ood  purposes,  and  defeat  the  political  ends  of  the  statutes  of  mort- 
main ;  it  IS  therefore  enacted  by  the  statute  9  Geo.  II,  c.  36,  that  no  lands  or 
tenements,  or  money  to  be  laid  out  thei*eon,  -shall  *be  given  for  or  r  j^^i^a  i 
charged  with  any  charitable  uses  whatsoever,  unless  by  deed  indented,  L  '  J 
executed  in  the  presence  of  two  witnesses  twelve  calendar  months  before  the 
death  of  the  donor,  and  enrolled  in  the  court  of  chancery  within  six  months 
after  its  execution  (except  stocks  in  the  public  funds,  which  may  be  transferred 
within  six  months  previous  to  the  donors  death),  and  unless  such  gift  be  made 
to  take  effect  immediately,  and  be  without  power  of  revocation :  and  that  all 
other  gifts  shall  be  void.  (4)  The  two  universities,  their  colleges,  and  the  schol- 
ars upon  the  foundation  of  the  colleges  of  Eton,  Winchester,  and  Westminster, 
are  excepted  out  of  this  act :  but  such  exemption  was  granted  with  this  pro- 
viso, that  no  college  shall  be  at  liberty  to  purchase  more  advowsons,  than  are 
equal  in  number  to  one  moiety  of  the  fellows  or  students,  upon  the  respective 
foundations.  (5) 

2,  Secondly,  alienation  to  an  alien  (6)  is  also  a  cause  of  forfeiture  to  the  crown 
of  the  land  so  alienated ;  not  only  on  account  of  his  incapacity  to  hold  them,- 

(p)  Co.  Litt.  99.  (q)  Stat.  2  and  8  Anne,  o.  11.  (r)  1  Rep.  84. 

(4)  The  statutes  of  mortmain  are  in  force  in  Pennsylvania  so  far  as  they  prohibit  the  dedi- 
cation of  property  to  superstitious  uses,  or  erants  to  corporations  without  statutory  license. 
3Binn.  App.  6126;  Methodist  Church  v.  Remmgton,  1  Watts,  218;  2  Kent,  28*2.  They  have 
not  been  adopted  in  the  law  of  the  other  states,  and  corporations  may  hold  property  so  far  as  not 
restricted  by  their  charters,  or  as  it  may  not  be  foreign  to  the  purposes  of  th^  creation.  And 
even  in  Pennsylvania  a  corporation  created  in  another  state,  with  capacity  to  take  property  for 
its  corporate  purposes,  may  hold  lands  subject  only  to  forfeiture  to  tiie  state.  Runyan  v.  Coster's 
Lessee,  14  Pet  122.  See  mrther  as  to  conveyances  in  mortmain,  Aug.  and  A.  on  Corp.  $  149; 
Grant  on  Corp.  98«  et  seq. 

(5)  The  statute  45  Geo.  Ill,  c.  101,  repealed  the  restriction  imposed  by  this  act  on  colleges, 
as  to  the  number  of  their  advowsons,  so  that  now  they  may  hold  them  without  restriction. 
Mr.  Justice  Coleridge  sajrs  he  believes  it  to  be  understood,  however,  that  neither  the  statute  9 
Geo.  II,  nor  45  Geo.  Ill,  at  all  affected  the  restraints  of  the  mortmain  laws,  and  that  a  licenso 
from  the  crown  is  still  necessary  when  a  college  purchases  an  advowsou.    Many  colleges  are 

Erovided  with  a  prospective  license  to  purchase  in  mortmain  to  a  certain  extent ;  and  such  a 
cense  has  in  practice  been  coasidered  sufficient. 

(6)  [An  alien  may  be  grantee  in  a  deed,  though  he  cannot  hold  it ;  lor  on  "office  found  "  the 
king  shall  have  it  by  his  prerogative.  Co.  Utt  2  b. ;  5  Co.  52 :  1  Xjeon.  47:  1  Chitty^s  Com.  L. 
162.    As  to  copyhuld,  see  1  Mod.  17  ;  AU.  14.] 
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which  occasions  him  to  be  passed  by  in  descents  of  land,  (s)  bnt  likewise  on 
account  of  his  presumption  in  attempting,  by  an  act  of  his  own,  to  acquire  any 
real  property ;  as  was  observed  in  the  precedmg  book.  ^0 

3.  Liastly,  alienations  by  particular  tenants,  when  tney  are  greater  than  the 
law  entitles  them  to  make,  and  devest  the  remainder  or  reversion,  (ti)  are  also 
forfeitures  to  him  whose  right  is  attacked  thereby.  As,  if  tenant  for  his  own 
life  aliens  by  feoffment  or  fine  for  the  life  of  another,  or  in  tail,  or  in  fee ;  (7) 
these  being  estates,  which  either  must  or  may  last  longer  than  his  own,  the 
creating  them  is  not  only  beyond  his  power,  and  inconsistent  with  the  nature 
of  his  mterest,  but  is  also  a  forfeiture  of  his  own  particular  estate  to  him  in 
remainder  or  reversion,  (v)  For  which  there  seem  to  be  two  reasons.  First, 
because  such  alienation  amounts  to  a  renunciation  of  the  feudal  connexion  and 
dependence ;  it  implies  a  refusal  to  perform  the  due  renders  and  services  to  the 
r  #275  1  lord  of  ♦the  fee,  of  which  fealty  is  constantly  one;  and  it  tends  in  its 
*-  •  J  consequence  to  defeat  and  devest  the  remainder  or  reversion  expectant : 
as  therefore  that  is  put  in  jeopardy,  by  such  act  of  the  particular  tenant,  it  is 
but  just  that,  upon  aiscovery,  the  particular  estate  should  be  forfeited  and  taken 
from  him,  who  has  shown  so  manifest  an  inclination  to  make  an  improper  use 
of  it.  The  other  reason  is,  because  the  particular  tenanfj  by  granting  a  larger 
estate  than  his  own,  has  by  his  own  act  determined  and  put  an  entire  end  to  his 
own  original  interest ;  and  on  such  determination  the  next  taker  is  entitled  to 
enter  regularly,  as  in  his  remainder  or  reversion.  The  same  law,  which  is  thus 
laid  down  with  regard  to  tenants  for  life,  holds  also  with  respect  to  all  tenants 
of  the  mere  freehold  or  of  chattel  interests ;  but  if  tenant  in  tail  alienes  in  fee. 
this  is  no  immediate  forfeiture  to  the  remainder-man,  but  a  mere  discontinuance 
(as  it  is  called)  (w)  of  the  estate-tail,  which  the  issue  may  afterwards  avoid  by 
due  course  of  law :  (z)  for  he  in  remainder  or  reversion  hath  only  a  very  remote 
and  barely  possible  interest  therein,  until  the  issue  in  tail  is  extinct  But,  in 
case  of  such  forfeitures  by  particular  tenants,  all  legal  estates  by  them  before 
created,  as  if  tenant  for  twenty  years  grants  a  lease  for  fifteen,  and  all  chaises 
by  him  lawfully  made  on  the  lands,  shall  be  good  and  available  in  law.  (y)  For 
the  law  will  not  hurt  an  innocent  lessee  for  the  fault  of  his  lessor;  nor  permit 
the  lessor,  after  he  has  granted  a  good  and  lawful  estate,  by  his  own  act  to  avoid 
it,  and  defeat  the  interest  which  he  himself  has  created. 

Equivalent,  both  in  its  nature  and  its  consequences,  to  an  illegal  alienation 
by  the  particular  tenant,  is  the  civil  crime  of  disclaimer;  as  where  a  tenant, 
who  holds  of  any  lord,  nerfects  to  render  him  the  due  services,  and  upon  an 
action  brought  to  recover  tnem,  disclaims  to  hold  of  his  lord.  Which  disclaimer 
of  tenure  in  any  court  of  record  is  a  forfeiture  of  the  lands  to  the  lord  (z),  upon 
reasons  most  apparently  feudal.  And  so,  likewise,  if  in  any  court  of  record 
r  »27g  -I  the  *particulHr  tenant  does  any  act  which  amounts  to  a  virtual  dis- 
*•  J   claimer ;  if  he  claims  any  greater  estate  than  was  granted  him  at  the  first 

infeodation,  or  takes  upon  himself  those  rights  which  belong  only  to  tenant  of 
a  superior  class ;  (a)  if  he  aflBrms  the  reversion  to  be  in  a  stranger,  by  accepting 
his  fine,  attorning  as  his  tenant,  collusive  pleading,  and  the  like  ;  (b)  such 
behaviour  amounts  to  a  forfeiture  of  his  particular  estate.  (8) 

(«)  See  pages  819,  290.  {t)  Book  I,  page8  872.  («)  Co.  Lftt.  861.  (v)  Utt  <  416. 

(w)  See  Book  U[.  cb.  10.  {x)  Litt.  H  M-m.  (y)  Co.  Litt.  883.  (m)  Floch,  870,  871. 

(a)  Co.  Litt.  2S8.  (6)  Ibid.  253. 

(7)  Bnt  now  by  statute  8  and  9  Vic.  c.  106,  it  is  enacted  that  no  feoffment  shall  have  a  tor- 
tious operation,  and  fines  and  recoveries  in  England  are  abolished.  Forfeiture  for  this  cause, 
therefore,  cannot  now  take  place,  aa  the  doctrine  never  applied  to  conveyances  under  the  Stat- 
ute of  Uuses.  1  Cruise  Dig.  109 ;  1  Wanhb.  Real  Prop.  92.  In  the  United  States  it  is  declared 
hy  statute  in  many  of  the  states  that  a  deed  purporting  to  convey  a  greater  interest  thfm  the 
grantor  has  shall  not  work  a  forfeiture,  but  shall  be  effectual  to  transfer  nis  actual  interest  And 
this  is  perhaps  the  law  in  the  other  states  also.    See  1  Washb.  Real  Prop.  92,  and  cases  cited. 

As  to  forfeiture  by  disclaimer  of  tenure,  see  Doe  v.  Flynn,  1 C.  M.  and  R.  137 ;  Doe  v.  Wells, 
10  A.  and  E.  427. 

(8)  [If  a  servant  sets  up  a  title  hostile  to  his  landlord,  it  is  a  forfeiture  of  his  term:  and  it  ip 
the  same  if  he  assists  anouier  person  to  set  up  such  a  claim ;  1  C,  M.  and  B.  141.    See  1  Pen 
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III.  Lapse  is  a  species  of  forfeiture,  whereby  the  right  of  presentati(m  to  a 

church  accrues  to  tlie  ordinary  by  neglect  of  the  patron  to  present,  to  the 

,  metropolitan  by  neglect  of  the  ordinary,  and  to  the  king  by  neglect  of  the 

metropolitan.    JFor  it  being  for  the  interest  of  religion,  and  the  good  of  the 

Eublic,  that  the  church  should  be  provided  with  an  officiating  minister,  the  law 
as  therefore  given  this  right  of  lapse,  in  order  to  quicken  the  patron ;  who 
miffht  otherwise,  by  suffering  the  church  to  remain  vacant,  avoid  paying  his 
ecclesiastical  dues,  and  frustrate  the  pious  intentions  of  his  ancestors.  This 
ri^ht  of  lapse  was  first  established  about  the  time  (though  not  by  the  authority) 
(<;)  of  the  council  of  Lateran,(d)  which  was  in  the  reira  of  our  Henry  the  Sec- 
ond, when  the  bishops  first  began  to  exercise  universally  the  right  of  institution 
to  churches,  {e)  And,  therefore,  where  there  is  no  right  of  institution  there  is 
no  riffht  of  lapse :  so  that  no  donative  can  lapse  to  the  ordinary,  (/)  unless  it 
hath  been  augmented  by  the  queen's  bounty,  {g)  But  no  right  of  lapse  can  accrue 
when  the  original  presentation  is  in  the  crown.  (/*) 

The  term,  m  which  the  title  to  present  by  lapse  accrues  from  the  one  to  the 
other  successively,  is  six  calendar  months  (t)  (following  in  this  case  the  compu- 
tation of  the  church,  and  not  the  usual  one  of  the  common  law,  and  this 
♦exclusive  of  the  day  of  the  avoidance,  {k)    But,  if  the  bishop  be  both    r  ^ja^.^  -• 

Eatron  and  ordinary,  lie  shall  not  have  a  double  time  allowed  him  to  col-    L  J 

ite  in ;  (?)  for  the  forfeiture  accnies  by  law,  whenever  the  negligence  has  continued 
six  months  in  the  same  person.  And  also  if  the  bishop  doth  not  collate  his  own 
clerk  immediately  to  the  living,  and  the  patron  presents,  though  after  the  six 
months  are  elapsed,  yet  his  presentation  is  good,  and  the  bishop  is  bound  to 
institute  the  patron's  clerk,  (w)  For  as  the  law  only  gives  the  bishop  this  title 
by  lapse,  to  punish  the  patron's  negligence,  there  is  no  reason  that,  if  the  bishop 
himself  be  guilty  of  eg[ual  or  greater  negligence,  the  patron  should  be  deprived 
of  his  turn.  If  the  bishop  suffer  the  presentation  to  lapse  to  the  metropolitan, 
the  patron  also  has  the  same  advantage  if  he  presents  before  the  archbishop  has 
fiUea  up  the  benefice;  and  that  for  the  same  reason.  Yet  the  ordinary  cannot, 
after  lapse  to  the  metropolitan,  collate  his  own  clerk  to  the  prejudice  of  the 
archbishop.  (»)  For  he  had  no  permanent  right  and  interest  in  the  advowson, 
as  the  patron  hath,  but  merely  a  temporary  one;  which  having  neglected  to 
make  use  of  during  the  time,  he  cannot  afterwards  retrieve  it  But  if  the  pre- 
sentation lapses  to  the  king,  prerogative  here  intervenes  and  makes  a  difference; 
and  the  patron  shall  never  recover  his  right  till  the  king  has  satisfied  his  turn 
by  presentation :  for  nullum  tempus  occurrit  regi,  io)  And  therefore  it  may  seem 
as  if  the  church  might  continue  void  for  ever,  unless  the  king  shall  be  pleased 
to  present ;  and  a  patron  thereby  be  absolutely  defeated  of  his  advowson.  But 
to  prevent  this  inconvenience,  the  law- has  lodged  a  power  in  the  patron's  hands, 
of,  as  it  were,  compelling  the  king  to  present.  For  if,  during  the  delay  of  the 
crown,  the  patron  himself  presents,  and  his  clerk  is  instituted,  the  king  indeed 
by  presenting  another  may  turn  out  the  patron's  clerk ;  or,  after  induction,  may 
remove  him  by  quare  impedit :  but  if  he  does  not,  and  the  patron's  clerk  dies 
incumbent,  or  is  canonically  deprived,  the  king  hath  lost  his  right,  which  was 
only  to  the  next  or  first  presentation,  {p) 

""  rdei 
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♦In  case  the  benefice  becomes  void  by  death,  or  cession  through  plurality 
of  benefices,  there  the  patron  is  bound  to  take  notice  of  the  vacancy  at 

fc)  2  Roll.  Abr.  838.  pi.  10.  (d)  Bracton,  1, 1,  ir.  3,  c.  3.  (e)  See  page  23. 

(f)  Bro.  Abr.  tU.  Qnar.  Imped.    8  Cro.  Jac.  613.  Cg)  St.  1  Geo.  I,  at.  2,  c.  10. 

^hj  Stot.  17  Edw.  n,  c.  8.    2  Inst  273.  (ij  6  Rep:  62.    Regist.  42.  (kj  2  Inat.  861. 

CO  Gibs.  Cod.  769.  (mj  2  Inst.  273.  (nj  2  Boll.  Abr.  368. 

CoJ  Dr.  &  St.  d.  2,  o.  86.    Cro.  Car.  355.  (pj  7  Rep.  28.    Cro.  Eliz.  44. 

and  D.  688.  A  parol  disclaimer  by  tenant  for  years  is  no  forfeiture.  2  Per.  and  D.  396.  If  a 
tenant  set  his  landlord  at  defiance,  and  do  any  act  disclaiming  to  hold  of  him  as  tenant,  w, 
for  instance,  if  he  attorn  to  some  other  person,  no  notice  to  quit  will  be  necessary ;  for  in  such 
case,  although  the  wrongful  operation  of  an  attornment  has  been  taken  away,  irGeo.  II,  c.  19, 
s.  11,  the  landlord  may  treat  him  as  a  trespasser.  Bull.  N.  P.  96;  Oowp.  622 ;  2Sch.  and  Lefr. 
73,  434. 
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his  owli  peril ;  for  these  are  matters  of  eqnal  notoriety  to  the  patron  and  ordi- 
nary; but  in  case  of  a  vacancy  by  resi^ation,  or  canonical  depriyation,  or  if  a 
clerk  presented  be  refused  for  insufficiency,  these  being  matters  of  which  the 
bishop  alone  is  presumed  to  be  cognizant,  here  the  law  requires  him  to  giye 
notice  thereof  to  the  patron,  otherwise  he  can  take  no  advantage  by  way  of 
lapse,  {a)  Neither  shall  any  lapse  thereby  accrue  to  the  metropolitan  or  to  the 
king;  for  it  is  universally  true,  that  neither  the  archbishop  nor  the  king  shall 
ever  present  by  lapse,  but  where  the  immediate  ordinary  mi^ht  have  collated  by 
lapse,  within  the  six  months,  and  hath  exceeded  his  time :  lor  the  first  step  or 
bejzinning  faileth,  et  qtwd  non  habet  principium,  non  hahei  finem.  (r)  If  the 
bisnop  refuse  or  neglect  to  examine  and  admit  the  patron's  clerk,  without  good 
reason  assi^ed  or  notice  given,  he  is  styled  a  disturber  by  the  law,  and  shall  not 
have  any  title  to  present  by  lapse;  for  no  man  shall  take  advantage  of  his  own 
wrong.  (#)  Also  if  the  right  of  presentation  be  litigious  or  contested,  and  an 
action  be  brought  against  the  bishop  to  try  the  title,  no  lapse  shall  incur  till  the 
question  of  right  be  decided,  (t) 

IV.  By  simony,  the  right  of  presentation  to  a  living  is  forfeited,  and  vested 
pro  hoc  vice  in  tne  crown.  Simony  is  the  corrupt  presentation  of  any  one  to  an 
ecclesiastical  benefice  for  money,  gift,  or  reward.  It  is  so  called  from  the  resem- 
blance it  is  said  to  bear  to  the  sin  of  Simon  Magus,  though  the  purchasing  of 
holy  orders  seems  to  approach  nearer  to  his  offence.  It  was  by  the  canon  law  a 
very  grievous  crime :  and  is  so  much  the  more  odious,  because  as  Sir  Edward 
Coke  observes,  (u)  it  is  ever  accompanied  with  perjury ;  for  the  presentee  is  sworn 
to  have  committed  no  simony.  However,  it  was  not  an  oflence  punishable  in  a 
criminal  way  at  the  common  law ;  {w)  it  being  thought  sufficient  to  leave  the 
r  ♦279  1  ^^®^^  ^  ecclesiastical  censures.  But  as  these  did  not  afiect  ♦the  simo- 
L  ^^^  i  niacal  patron,  nor  were  efficacious  enough  to  repel  the  notorious  prac- 
tice of  the  thing,  divers  acts  of  parliament  have  been  made  to  restrain  it  by 
means  of  civil  forfeitures ;  which  the  modern  prevailing  usage,  with  regard  to 
spiritual  preferments,  calls  aloud  to  be  put  in  execution.  I  shall  briefly  con- 
sider them  in  this  place,  because  they  devest  the  corrupt  patron  of  the  right  of 
presentation,  and  vest  a  new  right  in  the  crown. 

By  the  statute  31  Eliz.  c.  6,  it  is  for  avoiding  of  simony  enacted,  that  if  any 
patron  for  any  corrupt  consideration,  by  gift  or  promise,  directly  or  indirectly, 
shall  present  or  collate  any  person  to  an  ecclesiastical  benefice  or  dignity ;  such 
presentation  shall  be  void,  and  the  presentee  be  rendered  incapable  of  ever  enjoy- 
ing the  same  benefice :  and  the  crown  shall  present  to  it  for  that  turn  only,  (z) 
But  if  the  presentee  dies,  without  being  convicted  of  such  simony  in  his  life- 
time, it  is  enacted  by  statute  1  W.  ana  M.  c.  16,  that  the  simoniacal  contract 
shall  not  prejudice  any  other  innocent  patron,  on  pretence  of  lapse  to  the  crown 
or  otherwise.  Also  by  the  statute  12  Ann.  st  2,  c.  12,  if  any  person  for  money 
or  profit  shall  procure,  in  his  own  name  or  the  name  of  any  otner,  the  next  presen- 
tation to  any  living  ecclesiastical,  and  shall  be  presented  thereupon,  this  is  de- 
clared to  be  a  simoniacal  contract ;  and  the  party  is  subjected  to  all  the  ecclesi- 
astical penalties  of  simony,  is  disabled  from  holding  the  benefice,  and  the  pre- 
sentation devolves  to  the  crown. 

Upon  these  statutes  many  questions  have  arisen,  with  regard  to  what  is,  and 
what  is  not  simony.  And,  among  others,  these  points  seem  to  be  clearly  settled : 
1.  That  to  purchase  a  presentation,  the  living  being  actually  vacant,  is  open  and 
notorious  simony :  (y)  this  being  expressly  in  the  face  of  the  statute.  2.  That 
for  a  clerk  to  bargain  for  the  next  presentation,  the  incumbent  being  sick  and 
about  to  die,  was  simony,  even  berore  the  statute  of  Queen  Anne :  {z)  (9)  and 

(q)  4  Rep.  75.    S  Inst.  632.  (r)  Co.  LItt  844,  845.  (»)  2  Roll.  Abr.  3G9.  (t)  Co.  LItt.  844. 

(u)  S  Inst.  156.       (VD)  Moor.  664.       (x)  For  other  penalties  Inflicted  by  this  statute,  see  Book  IV,  ch.  4. 
ry^Cro.  KllJB.788.    Moor.  914.  r«;  Hob.  166. 

(9)  fMr.  Christian,  in  his  note  upon  the  passage  m  the  text,  reminds  ns,  that  *Mt  has  been 
determined,  that  the  purchase  of  an  advowson  in  fee,  when  the  incumbent  was  npon  his  death- 
bed, without  any  privity  of  the  clerk  who  was  afterwards  presented,  was  not  simoniacal,  and 
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now,  by  that  statute,  to  purchase,  either  in  his  own  name  or  another  ^,  the  next 
presentation,  and  be  thereupon  presented  *at  any  future  time  to  the  .  ^^qq  \ 
living,  is  direct  and  palpable  simony.  But,  3.  It  is  neld  that  for  a  father   ^  J 

to  purchase  such  a  presentation,  in  order  to  provide  for  his  son,  is  not  simony: 
for  the  son  is  not  concerned  in  the  bargain,  and  the  father  is  by  nature  bound 
to  make  a  provision  for  him.  (a)  4.  That  if  a  simoniacal  contract  be  made  with 
tlie  patron,  the  clerk  not  being  privy  thereto,  the  presentation  for  that  turn 
shall  indeed  devolve  to  the  crown,  as  a  punishment  of  the  guilty  patron ;  but 
'  the  clerk,  who  is  innocent,  does  not  incur  any  disability  or  forfeiture,  (b)  5.  That 
bonds  given  to  pay  money  to  charitable  uses,  on  receiving  a  presentation  to  a 
living  are  not  simoniacal,  (c)  provided  the  patron  or  his  relations  be  not  bene- 
fitted thereby  ;  {d)  for  this  is  no  corrupt  consideration,  moving  to  the  patron. 
6.  That  bonds  of  resignation,  in  case  of  non-residence  or  taking  any  other 
living,  are  not  simoniacal ;  (e)  there  being  no  corrupt  consideration  herein,  but 
such  only  as  is  for  the  good  of  the  public.  So  also  bonds  to  resign,  when  the 
patron's  son  comes  to  canonical  age,  are  legal;  upon  the  reason  before  given,  that 
the  father  is  bound  to  provide  for  his  son.  (/")  7.  Lastly,  general  bonds  to  resign 
at  the  patron's  request  are  held  to  be  legal :  (g)  for  they  may  possibly  be  given 
for  one  of  the  legal  considerations  before  mentioned,  and  where  there  is  a  pos- 
sibility that  a  transaction  may  be  fair,  the  law  will  not  suppose  it  iniquitous 
M'ithout  proof.  (10)  But,  if  tne  party  can  prove  the  contract  to  have  been  a  cor- 
rupt one,  such  proof  will  be  admitted,  in  order  to  show  the  bond  simoniacal, 
and' therefore  void.  Neither  will  the  patron  be  suffered  to  make  an  ill  use  of 
such  a  general  bond  of  resignation;  as,  by  extorting  a  composition  for  titlies, 
procuring  an  annuity  for  his  relation,  or  by  demanding  a  resignation  wantonly 
or  without  good  cause,  such  as  is  approved  by  the  law ;  as,  for  the  benefit  of  hia 

CaJ  Cro.  Ellz.  686.    Moor.  91B.  Cb)  3  Inflt.  15i.    Cro.  Jac.  S85.  Co)  Nov,  142.  (d)  Strs.  634. 

Ce)  Cro.  Car.  180.  (/J  Cro.  Jac.  248,  274.  (gj  Cro.  Car.  180.    Stra.  227. 

would  not  vacate  the  next  presentation.  2  61.  Rep.  1062.''  And  though  in  the  later  case  of 
Fox  V.  the  BUhop  of  Chester:  2  Bam.  and  Cress.  658;  S.  C,  4  Dowl.  and  Ryl.  Ill ;  the  ease  of 
Barrett  v.  Glubb  (the  ca^e  referred  to  by  Mr.  Christian),  was  repudiated  by  the  court  of  king's 
bench,  the  principle  of  that  case  has  since  been  re-established.  In  Fox  v.  The  Bishop  of 
Chester,  where  a  contract  was  made  for  the  sale  of  the  next  presentation  of  a  living,  the  cim- 
traoting  parties  at  the  time  knowing  the  incumbent  to  be  at  the  point  of  death,  it  was  held  by 
vhe  court  of  king's  bench,  that  the  contract  was  simoniacal,  and  the  presentaticm  made  in  pur- 
suance thereof  by  the  purchaser  void ;  although  the  clerk  presented  wa?*  mit  privy  to  the  trans- 
Action,  and  the  contract  was  not  entered  into  with  a  view  to  the  presentation  of  any  particular 
person.  But  this  judgment  was  reversed,  on  appeal,  by  the  house  of  lords.  See  2  B.  and  Or. 
635;  .3Bligh,  N.  S.  I2:i.] 

(10)  [In  the  great  case  of  The  Bishop  of  London  v.  Ffytche,  it  was  determined  by  the  house 
of  lonis,  that  a  general  bond  of  resignation  is  simoniacal  and  illegal.  The  circumstances  of 
that  case  were  briefly  these :  Mr.  Ffytche,  the  patron,  presented  Mr.  Eyre,  his  clerk,  to  the 
bishop  of  London,  for  institution.  The  bishop  refused  to  admit  the  presentation,  because  Mr. 
Eyre  nad  given  a  general  bond  of  resignation;  upon  this,  Mr.  Ffytche  broufrht  a  quare  impedit 
against  the  bishop,  to  which  the  bishop  pleaded  that  the  presentation  was  simoniacal  and  void 
by  reason  of  the  oond  of  resignation ;  and  to  this  plea  Mr.  Ffytche  demurred.  From  a  series 
of  judicial  decisions,  the  court  of  common  ple&s  thought  themselves  bound  to  determine  in  his 
favour ;  and  that  judgment  was  affirmed  by  the  court  of  king's  bench  ;  but  these  judgments  were 
ailerwards  reversed  by  the  house  of  lords.  The  principal  question  was  this,  viz. :  whether  such 
a  bond  was  a  reward,  gift,  profit,  or  benefit,  to  the  patron  under  the  31  Eliz.  c.  6 :  if  it  were  so, 
the  statute  had  declared  the  presentation  to  be  simoniacal  and  void.  Such  a  bond  is  so  man- 
ifestly intended  by  the  parties  to  be  a  benefit  to  the  patron,  that  it  is  surprising  that  it  should 
ever  have  been  argued  aud  decided  that  it  was  not  a  benefit  within  the  meaning  of  the  statute. 
Yet  inany  learned  men  are  dissatisfied  with  this  determination  of  the  lords,  and  are  of  opinion 
that  their  judgment  would  be  diflferent,  if  the  question  were  brought  before  them  a  second  time. 
But  it  is  generally  understood  that  the  lords,  from  a  regard  to  t^uir  dignity,  and  to  preserve  a 
consistency  in  their  judj^ments,  will  never  permit  a  question  which  they  have  once  decided,  to 
be  again  debated  in  their  house.  See  1  Bro.  2S6.  Tne  case  of  The  Bishop  of  Londtm  v.  Ffytche, 
is  reported  at  length  in  Cunningham's  Law  of  Simonv,  p.  52.]  Up<m  the  same  subject,  see  the 
later  cases  of  Rowlatt  t?.  Rowlatt,  1  Jac.  and  Wal.  283 ;  Dushwood  t>.  Poyton,  l^  Ves.  37 ; 
Fletcher  v.  Lord  Sondes,  3  Bing.  502,  S.  C,  5  B.  and  A.  835;  and  also  the  statute  9  Geo.  IV,  o. 
94.  And  see  Bagshaw  v,  Bossley,  4  T.  R.  78;  Partridge  v,  Whiston,  id.  359;  Newman  v,  New 
man,  4  M.  and  S.  71. 
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own  son,  or  on  account  of  non-residence,  plurality  of  livings,  or  gross  immorality 
in  the  incumbent,  {h) 

r  »2Qi  1       *V.  The  next  kind  of  forfeitures  are  those  by  breach  or  non-perform- 
^  ^   ance  of  a  condition  annexed  to  the  estate,  either  expressly  by  deed  at  its 

original  creation,  or  impliedly  by  law  from  a  principle  of  natural  reason.    Both 
which  we  considered  at  large  in  a  former  chapter,  (t) 

VL  I  therefore  now  proceed  to  another  species  of  forfeiture,  viz. :  by  waste. 
Waste,  vastum,  is  a  spoil  or  destruction  in  houses,  ^dens,  trees,  or  other  cor-  ^ 
poreal  hereditaments,  to  the  dishersion  of  him  that  hath  the  remainder  or  rever- ' 
sion  in  fee-simple  or  fee-tail,  {k)  (11^ 

Waste  is  either  voluntary,  which  is  a  crime  of  commission,  as  by  pulling  down 
a  house;  or  it  is  permissive,  (12)  which  is  a  matter  of  omission  only,  as  by  suf- 
fering it  to  fall  for  want  of  necessary  reparations.  Whatever  does  a  lasting 
damage  to  the  freehold  or  inheritance  is  waste.  (/)  Therefore  removing  wain- 
scot, floors,  or  other  things  once  fixed  to  the  freehold  of  a  house,  is  waste.  Qn)  (13) 

(hj  1  Vera.  411.    ]  Eqn.  Cas.  Abr.  88,  87.    Stra.  .%34.  (ij  See  ch.  10,  page  152. 

fkj  Co.  Litt.  A3.  {IJ  Hell.  85.  (mj  4  Kep.  64. 

(11)  [A  touant  for  life  h&s  no  property  in  timber  or  nnderwood  till  his  estate  comes  into 
sion,  and  therefore  cannot  have  an  account  in  equity,  or  maintain  an  acdon  of  trover  at 


isLWf  for  what  has  been  cut  wrongfally  by  a  preceding  tenant,  notwithstanding  his  own  eHtate, 
beinff  without  impeachment  of  waste,  would  hare  entitled  him  to  cut  such  timber  or  under- 
wood, and  put  the  produce  into  his  own  pocket :  the  owner  of  the  first  estate  of  inheritance, 
at  the  time  when  the  timber  was  cut,  is  the  paity  entitled  to  redress  in  such  case.  Pigot 
V,  Bullock,  1  Ves.  Jun.  484 ;  WTiitfield  v.  Bewit.  2  P.  Wms.  242.  However,  a  tenant  for  life  in 
remainder,  though  he  cannot  establish  any  property  in  timber  actually  severed  during  a  prior 
estate,  may  bring  a  bill  to  restrain  waste ;  and  he  may  sustain  such  a  suit,  although  he  has  not 
the  immediate  remainder,  and  notwithstanding  his  estate,  whenever  it  comes  into  possession, 
will  be  subject  to  impeachment  for  waste ;  for,  though  he  will  have  no  right  to  the  timber,  he 
will  have  an  interest  in  the  mast  and  shade  of  the  trees.  So,  trustees  to  preserve  contingent 
remainders  may  maintain  a  suit  for  a  similar  iiyunction,  even  though  the  contingent  re- 
mainder-men have  not  come  into  ease.  Perrot  v.  Perrot,  3  Atk.  95 ;  Stansfield  v,  Hal^raham, 
10  Ves,  281 ;  Garth  t;.  Cotton,  3  Atk.  754.  It  is  true,  that,  in  coses  of  legal  waste,  irthere 
be  no  person  capable  of  maintaining  an  action,  before  the  partv  who  committed  the  waste 
dies,  the  wrong  is  then  without  a  remedy  at  common  law ;  but,  where  the  questicm  is  brought 
without  the  cognizance  of  equity,  those  courts  say,  unauthorized  waste  shall  not  be  com- 
mitted with  impunity ;  and  the  produce  of  the  tortious  act  shall  be  laid  up  for  Uie  benefit 
of  the  contingent  remainder-men.  Marquis  of  Lansdowne  v.  Marchioness  Dowager  of 
Lansdowne,  1  Mad.  140 ;  Bishop  of  Winchester  v.  Knight,  1  P.  Wms.  407 ;  Anonym.  1  Ves. 
Jun.  93.] 

(12)  [Where  an  estate  is  given  for  life,  without  impeachment  of  waste  other  than  wilful  waste, 
this  will  excuse  vermissive  waste :  Lansdowne,  v.  Lansdowne,  1  Jao.  and  Walk.  523 ;  if  the 
tenant  for  life,  unoer  such  a  limitation,  cut  timber,  Sir  Wm.  Grant,  M.  R.,  seems  to  have  felt  it 

Suestionable  wheUier  the  tenant  could  appropriate  to  himself  the  principal  money  produced  by 
tie  sale  of  such  timber,  though  he  held  it  clear  he  was  entitled  to  the  interest  thereof  for  hia 
life:  Wiokham  v.  Wickham,  19  Ves.  423;  S.  C,  CJooper,  290;  but,  from  the  case  of  Williums  v, 
Williams,  12  East,  220,  it  should  appear  that  the  tenant  for  life  would  have  the  entire  property 
in  timber  so  cut  down.] 

(13)  [Between  the  heir  and  executor  there  has  not  been  any  relaxation  of  the  ancient  law 
with  regard  to  fixtures,  for  there  is  no  reason  why  the  one  should  be  more  favored  than  the 
other,  or  the  courts  would  be  disposed  to  assist  the  heir,  and  to  prevent  the  inheritance  from 
being  dismembered  and  disfigured.  If  the  inheritance  cannot  be  enjoyed,  without  the  things 
in  dispute,  the  owner  could  never  mean  to  give  them  to  the  executor,  as  in  the  case  of  salt- 
pans nxed  with  mortar  to  a  brick  floor,  and  without  which  the  salt  works  pn)duce  no  profit ; 
tut  if  removed  are  of  very  little  value  to  the  executor,  as  old  materials  only.  1  Hen.  Bl.  259, 
n.  a.  But  the  courts  are  more  favorable  to  an  executor  of  a  tenant  for  life  against  a  person 
in  remainder,  and  therefore  they  have  held  that  his  executor  shall  have  the  benefit  or  afiro 
engine  erected  by  a  tenant  for  life,  because  the  colliery  might  be  worked  without  it,  though  not 
BO  conveniently.  3  Atk.  13.  With  regard  to  a  tenant  for  years,  it  is  fully  established  he  may 
take  down  useful  and  necessary  erections  for  the  benefit  of  his  trade  or  manufacture,  and 
which  enable  him  to  carry  it  on  with  m^re  advantage.  Bac.  Ab.  Executor,  H.  3;  3  Esp.  11; 
2  East,  88.  It  has  been  so  held  in  the  cas«  of  cider  mills.  A  tenant  for  years  may  also  cany 
away  ornamental  marble  chimney  piece.*,  wainscot  fixed  only  by  screws,  and  such  like. 
Where  the  tenant  has  covenanted  to  leave  fill  buildings,  Ag.,  he  cannot  remove  even  erections 
ft)r  trade.  1  Taunt.  19.  Where  a  tenant  ior  years  has  a  right  to  remove  erections  and  fix- 
tures during  his  lease,  and  omits  doing  it,  ho  is  a  trespasser  afterwards  for  going  upon  the  land, 
but  not  a  trespasser  de  bonis  aspor talis,  2  East,  88.   A  farmer  who  raises  young  fruit  trees  od  Um 
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If  a  house  be  destroyed  by  tempest^  lightning,  or  the  like,  which  is  the  act  of 
Providence,  it  is  no  waste :  but  otherwise,  if  the  house  be  burnt  by  the  careless- 
ness or  negligence  of  the  lessee :  though  now  by  the  statute  6  Ann.  c.  31,  no 
action  will  lie  against  a  tenant  for  an  accident  of  this  kind.  (14)  Waste  may 
also  be  committed  in  ponds,  dove-houses,  warrens,  and  the  like ;  by  so  reducing 
the  number  of  the  creatures  therein,  that  there  will  not  be  sufficient  for  the 
reversioner  when  he  comes  to  the  inheritance,  (n)  Timber, also,  is  apart  of  the 
inheritance,  {o)  Such  are  <}ak,  ash,  and  elm  in  all  places ;  and  in  some  particu- 
lar countries  by  local  custom,  where  other  trees  are  generally  used  for  building, 
they  are  for  that  reason  considered  as  timber ;  and  to  cut  down  such  trees,  or 
top  them,  or  do  any  other  act  whereby  the  timber  may  decay,  is  waste,  (p)  But 
underwood  the  tenant  may  cut  down  at  any  seasonable  time  *that  he   r  ^^o^  -i 

E leases ;  {q)  and  may  take  sufficient  estovers  of  common  right  for  house-   L  J 

ote  and  cart-bote;  unless  restrained  (which  is  usualj  by  particular  covenants  or 
exceptions,  (r)  The  conversion  of  land  from  one  species  to  another  is  waste.  To 
convert  wood,  meadow,  or  pasture,  into  arable ;  to  turn  arable,  meadow,  or  pasture 
into  woodland ;  or  to  turn  arable  or  woodland  into  meadow  or  pasture,  are  all  of 
them  waste,  {s)  For,  as  Sir  Edward  Coke  observes,  (/)  it  not  only  changes  the 
course  of  husbandry,  but  the  evidence  of  the  estate;  when  such  a  close,  which  is 
conveyed  and  described  as  pasture,  is  found  to  be  arable,  and  e  converso.  And 
the  same  rule  "is  observed,  for  the  same  reason,  with  regard  to  converting  one 
si)ecies  of  edifice  into  another,  even  though  it  is  improved  in  its  value,  (u)  To 
<)I)en  the  land  to  search  for  mines  of  met^il,  coal,  &c.,  is  waste ;  for  tliat  is  a 
detriment  to  the  inheritance :  (v)  (15)  but  if  the  pits  or  mines  were  open  before, 

fn)  Co.  Litt  5S.  (o)  4Itep.  fl2.  (p)  Co.  Litt.  08.  (qj  »RoIl.  Abr.  817. 

(rj  Co.  Utk  41.  (9J  Hob.  886.  fij  1  Inst.  63.  fuj  1  Lev.  309.  (vj  5  Hep.  12. 

demised  land  for  filling  np  his  leHSor's  orchards,  is  not  entitled  to  sell  them,  unless  he  is  a  nursery- 
man by  trade.    4  Taant  ;S16.] 

Upon  the  general  subject  of  fizturen  see  Amos  and  Forrard  on  Fixtures ;  Elwes  v.  Mawe,  and 
the  notes  thereto,  in  2  Smith's  Leading  Casen  99 ;  Washb.  Real  Prop.  c.  I ;  Williams  on  Pera. 
Prop.  1.3  notes  to  3d  American  ed.;  Willard  on  Real  Estate,  83-90. 

(14)  [With  a  proTiso,  however,  that  the  act  shall  not  defeat  any  agreement  between  land- 
lonl  and  tenant  See  the  statute.  But  if  a  lessee  covenants  to  pay  rent ;  and  to  repair  with 
an  express  exception  of  casualties  by  fire ;  he  may  l)e  obliged  to  pay  rent  during  the  whole 
term,  though  the  nremises  are  burnt  down  by  accident  and  never  rebuilt  by  the  lessor.  1  T. 
R.  310.  Nor  can  he  be  relieved  by  a  court  of  equity ;  Anst.  687 ;  unless  perhaps  the  landlord 
has  received  the  value  of  his  premises  by  insuring.  Amb.  621.  And  if  he  covenants  to  repair 
generally  without  any  express  exceptions,  and  the  premises  are  burned  down,  he  is  bound  to  re- 
build them.    6  T.  R.  650. 

But  though  the  tenant  is  not  liable  for  the  unroofing  of  his  house  by  a  tempest,  he  may  be 
liable  for  waste  if  he  suffer  it  to  remain  uncovered.  PoUardt?.  Sbaaffer,  1  Dall.  210.  And  he 
is  liable  for  waste  committed  upon  the  premises  by  a  tresnasser,  because  it  is  his  duty  to  pro- 
tect them.  Fay  v.  Brewer,  3  Pick.  203,  The  statute  or  Anne  referred  to  in  the  text  is 
adopted  into  the  common  law  of  this  country ;  Wainscott  v.  Silvers,  13  Ind.  497 ;  but  the  acci- 
dental destruction  of  a  building  leased  with  the  land  on  which  it  stood,  would  not  excuse 
tiie  tenant  fh>m  the  payment  of  rent ;  though  if  the  lease  was  of  a  part  of  a  building  only,  and 
the  building  was  de8tn>yed,  so  that  the  subject  matter  of  the  lease  no  longer  existed,  the  right  to 
rents  would  be  extinguished.  Winton  v,  Cornish,  5  Ohio,  477 ;  Graves  i;.  Berdan,  29  Barb.'  100. 
See  post,  book  3,  p.  228,  n. 

(15)  [It  is  in  order  to  prevent  irremediable  injury  to  the  inheritance  that  the  court  of  chan- 
cery will  grant  injunctions  against  waste,  and  allow  affidavits  to  bo  read  in  support  of  such 
injunctions :  the  defendant  might  possibly  be  able  to  pay  for  the  mischief  done,  if  it  could 
ultimately  be  proved  that  his  act  was  tortious ;  but,  if  any  thing  is  about  to  be  abstracted  which 
cannot  be  restored  in  8i)€Cie,  no  man  ouf^ht  to  be  liable  to  have  that  taken  away  which  cannot 
be  replaced,  merely  because  he  may  possibi}'  recover  (what  others  may  deem)  an  equivalent  in 
money.    Berkeley  r.  Biymer,  9  Ves.  356. 

In  general  oases,  for  the  purpose  of  dissolving  an  injunction  granted  ex  patter  the  established 
practice  is  to  give  credit  to  the  answer  when  it  comes  in,  if  it  denies  all  the  circumstances 
upon  which  the  equity  of  the  plaintiff's  application  rests,  and  not  to  allow  affidavits  to  be 
read  in  oontradictioL  to  such  answer :  Clapham  v,  White,  8  Yes.  36 ;-  but  an  exception  to  this 
rule  is  made  in  cases  of  alleged  irremediable  waste :  Potter  v.  Chapman,  Ambl.  99 ;  and  in 
cases  Mialogous  to  waste :  Peacock  v.  Peacock,  16  Ves.  51 ;  Gibbs  r.  Cole,  3  P.  Wms.  254 ;  yet 
even  in  such  cases,  the  plaintiff's  affidavits  must  not  go  to  the  question  of  titles  but  be  con- 
fined to  the  question  of  fact  as  to  waste  done  or  threatened.    Morphett  v.  Jones,  19  Yes.  35L 
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it  is  no  waste  for  the  tenant  to  continue  digring  them  for  his  own  use ;  (w)  for 
it  is  now  become  the  mere  annual  profit  of  the  land.  These  three  ^re  the  gen- 
eral heads  of  waste,  viz.:  in  houses,  in  timber,  and  in  land.  Thongh,  as  was 
before  said,  whatever  else  tends  to  the  destruction,  or  depreciating  the  value,  of 
the  inheritance  is  considered  by  the  law  as  waste.  ♦ 

Let  us  next  see,  who  are  liable  to  be  punished  for  committing  waste.  And 
by  the  feudal  law,  feuds  being  originally  granted  for  life  only,  we  find  that  the 
rule  was  general  for  all  vassals  or  feudatories ;  "  si  vasallus  fetidum  dissipa- 
verit,  aut  msiqni  detrimento  deterius  fecerity  privabitur"  (x)  But  in  onr  ancient 
common  law  the  rule  was  by  no  means  so  large ;  for  not  only  he  that  was  seised 
of  an  estate  of  inheritance  might  do  as  he  pleased  with  it,  but  also  waste  was 
not  punishable  in  any  tenant,  save  only  in  three  persons ;  guardian  in  chivalry, 
r  *283 1  ^^^"^^  ^^  dower,  and  tenant  by  the  *curtesy ;  (y)  and  not  in  tenant  for 
*•  -*   life  or  years,  {z)    And  the  reason  of  the  diversity  was,  that  the  estate  of 

the  three  former  was  created  by  the  act  of  the  law  itself,  which  therefore  gave  a 
remedy  against  them ;  but  tenant  for  life,  or  for  years,  came  in  by  the  demise 
and  lease  of  the  owner  of  the  fee,  and  therefore  he  might  have  provided  against 
the  committing  of  waste  by  his  lessee ;  and  if  he  did  not,  it  was  his  own  default. 

(to)  Hob.  295.  {X)  Wright.  44. 

{y)  It  w&s  however  a  doubt  whether  waste  was  punishable  at  the  common  law  in  tenant  by  thA  curtesy. 
Eegist.  72.    Bro.  Abr.  tU.  waste,  8&.    2IiiBt.  aoi. 
(z)  2  lust.  2»9. 

Non^ay  v.  Rowe,  id.  153;  Couutess  of  Strathmore  r.  Bowes,  1  Cox,  264.  And  as  to  matters 
which  the  plaintiff  was  acquainted  with  when  he  filed  his  bill,  he  ought  at  that  time  to  have 
stated  them  upon  affidavit,  in  order  to  give  the  defendant  an  opportanitj  of  explaining  or 
denying  them  oy  hia  answer :  Lawson  v.  Morgan,  1  Price,  :W)6;  thongh,  of  course,  a'jts  of 
waste  done  subsequently  to  the  filing  of  the  bill  would  be  entitled  to  a  distinct  consideraticm : 
Smythe  v.  Smythe,  1  Swanst.  253;  and  where  allegations  in  an  injunction  bill  have  been 
neither  admitted  nor  denied  in  the  answer,  there  can  be  no  surprise  on  the  defendant ;  and  it 
should  seem  that  affidavits  in  supj^rt  of  those  allegations  may  be  read,  though  they  were  not 
filed  till  after  the  answer  was  put  m.  Morgan  v.  Goode,  3  Meriv.  11 ;  Jefferiest;.  Smith,  1  Jac. 
and  Walk.  300 ;  Barrett  t;.  Tickell,  Jacob's  Rep.  155 ;  Taggart  v.  Hewlett,  1  Meriv.  499. 

Neither  vague  apprehension  of  an  intention  to  commit  waste,  nor  information  given  of 
such  intention  by  a  third  person,  who  merely  states  his  belief,  but  not  the  grounds  of  his 
belief,  wiU  sustain  an  application  for  an  injunction.  The  affidavits  should  go  (not  necessarily, 
indeed,  to  positive  acts,  but,  at  least)  to  explicit  threats.  A  court  of  equity  never  grants  an 
injunction  on  the  notion  that  it  will  do  no  harm  to  the  defendant,  if  he  does  not  intend  to  commit 
the  act  in  question ;  an  injunction  will  not  issue  unless  some  positive  reasons  are  shown  to  call 
for  it.     Hannay  v.  M'Entire,  11  Ves.  54 ;  Coffin  v.  Coffin,  Jacobus  Rep.  72. 

It  was  formerly  held,  that  an  injunction  ought  not  to  go  against  a  person  who  was  a  mere 
stranger,  and  who  consequently  might,  by  summary  le^  process,  be  turned  out  of  possesrioa 
of  premises  which  he  was  injuring.  Such  a  person,  it  was  said,  was  a  trespasser ;  but,  there 
not  being  any  privity  of  estate,  waste,  strictly  speaking,  could  not  be  alleged  aigainst  him. 
Mortimer  v.  Cottrell,  2  Cox,  205.  But  this  technical  rule  is  overturned ;  it  is  now  establishe^l 
by  numerous  precedents,  that  wherever  a  defendant  is  taking  the  substance  of  a  plaintiflPs  in- 
heritance or  commitmg  or  threating  irremediable  mischief,  equity  ought  to  grant  an  injunction , 
although  the  acts  are  such  as,  in  correct  technical  denomination,  ought  rather  to  be  termed  tres- 
passes than  wa.ste.  Mitchell  v.  Dors,  6  Ves.  147 ;  Hanson  v.  Gardiner,  7  id.  309;  Twort  v.  Twort, 
16  id.  130 ;  Eari  Cowper  t?.  Baker,  17  id.  128 ;  Thomas  v.  Oakley,  18  id.  186. 

Any  collusion,  by  which  the  legal  remedies  against  waste  may  be  evaded,  will  give  to 
courts  of  equity  a  iurisdiction  over  such  cases,  often  beyond,  and  even  contrary  to,  the  rules 
of  law ;  Garth  v.  Cotton,  3  Atk.  755 ;  thus,  trustees  to  preserve  contingent  remainders  will  be 
prohibited  from  joining  with  the  tenant  for  life  in  the  destruction  of  that  estate,  for  the  pur- 
pose of  bringing  fonvard  a  remainder,  and  thereby  enabling  him  to  gain  a  property  in  timber, 
so  as  to  defeat  contingent  remainder-men ;  and  wherever  there  is  an  executory  devise  over, 
after  an  estate  for  life  subject  to  impeachment  of  waste,  equitv  will  not  permit  timber  to  be 
cut.  Stansfield  v.  Habergham,  10  Yes.  278 ;  Oxenden  v.  Lord  Compton,  2  Ves.  Jun.  71.  So, 
though  the  property  of  timber  severed  during  the  estate  of  a  strict  tenant  for  life  vests  in  the 
first  owner  of  the  inheritance ;  yet,  where  a  party  having  the  reversion  in  fee  is,  by  settle- 
ment, made  tenant  for  life,  if  he,  in  fraud  of  that  settlement,  cuts  timber,  equity  will  take 
care  that  the  property  shall  be  restored  to,  and  carried  throughout  all  the  usage  of,  the  set- 
tlement.    Powlett  V.  Duchess  of  Bolton,  3  Ves.  377 ;  Williams  t'.  Duke  of  Bolton,  1  Cox,  73.  J 

As  to  injunctions  to  restrain  waste,  see  Eden  on  Injunctions,  179,  et  seq ;  Kerr  on  Injunctions, 
235  6« *c<7  ;  Story  Eq.  Jur.  $$  912-920;  Adams  Eq.  (5th  Am.  ed.)208  note;  Williard  Eq.  369. 
And  as  to  w^aste  generally  and  the  remedies  therefor,  see  1  Washb.  Real  Prop.  107,  et  seq  ;  post, 
book  III,  0. 14. 
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But  in  favour  of  the  owners  of  the  inheritance,  the  statutes  of  Marlbridge,  62 
Hen.  Ill,  c.  23,  and  of  Gloucester,  6  Edw.  I,  c.  6,  provided  that  the  writ  of 
waste  (16)  shall  not  only  lie  against  tenants  by  the  law  of  England  (or  curtesy), 
and  those  in  dower,  but  against  any  farmer  or  other  that  liolds  in  any  manner 
for  life  or  years.  So  that,  for  above  five  hundred  years  past,  all  tenants  merely 
for  life,  or  for  any  less  estate,  have  been  punishable  or  liable  to  be  impeached 
for  waste,  both  voluntary  and  permissive ;  unless  their  leases  be  made,  as  some- 
times they  are,  without  impeachment  of  wt^te,  absaue  impetitione  vasti ;  that 
is,  with  a  provision  or  protection  that  no  man  shall  impetere,  or  sue  him  for 
^aste,  committed.  But  tenant  in  tail  after  possibility  of  issue  extinct  is  not 
impeachable  for  waste ;  because  his  estate  was  at  its  creation  an  estate  of  inheri- 
itance,  and  so  not  within  the  statutes,  (a)  Neither  does  an  action  of  waste  lie 
for  the  debtor  against  tenant  by  statute,  recognizance,  or  elegit;  because  against 
them  the  debtor  majr  set  oflf  the  damages  in  account :  (b)  but  it  seems  reasonable 
that  it  should  lie  for  the  reversioner^  expectant  on  the  determination  of  the 
debtor's  own  estate,  or  of  these  estates  derived  from  the  debtor,  {c) 

The  punishment  for  waste  committed  was,  by  common  law  and  the  statute 
of  Marlbridffe,  only  single  damages ;  (d)  except  in  the  case  of  a  guardian,  who 
also  forfeited  his  wardship  (e)  by  the  provisions  of  the  great  charter;  (/)  but 
the  statute  of  Gloucester  directs,  that  the  other  four  species  of  tenants  shall 
lose  and  forfeit  the  place  wherein  the  waste  is  committed,  and  also  treble  dama- 
ges to  him  that  hath  the  inheritance.  The  expression  of  the  statute  is,  "he 
shall  forfeit  the  thing  which  he  hath  wasted  f  and  it  hath  been  determined  that 
nnder  these  words  i\\Q place  is  also  included,  {g)  And  if  waste  be  done  sparsim,  \ 
or  here  and  there,  all  over  a  wood,  the  whole  wood  shall  be  recovered;  or  if  in 
several  rooms  of  a  *house,  the  whole  house  shall  be  forfeited ;  (h)  be-  r  ^^204 1 
cause  it  is  impracticable  for  the  reversioner  to  enjoy  only  the  identical   *-  J 

places  wasted,  when  lying  interapersed  with  the  other.  But  if  waste  be  done 
only  in  one  end  of  a  wood  (or  perhaps  in  one  room  of  a  house,  if  that  can  be 
conveniently  separated  from  the  rest),  that  part  only  is  the  locus  vastatus,  or 
the  thing  wasted,  and  that  only  shall  be  forfeited  to  the  reversioner,  {i) 

VII.  A  seventh  species  of  forfeiture  is  that  of  copyhold  estates,  by  breach  of 
the  custoT)is  of  the  manor.  Copyhold  estates  are  not  only  liable  to  the  same 
forfeitures  as  those  which  are  held  in  socage,  for  treason,  felony,  alienation,  and 
waste:  whereupon  the  lord  may  seise  them  without  any  presentment  by  the 
homage;  {k)  but  also  to  peculiar  forfeitures  annexed  to  this  species  of  tenure, 
which  are  incurred  by  the  breach  of  either  the  general  customs  of  all  copyholds, 
or  the  peculiar  local  customs  of  certain  particular  manors.  And  we  may  observe 
that,  as  these  tenements  were  originally  liolden  by  the  lowest  and  most  abject 
vassals,  the  marks  of  feudal  dominion  continue  much  the  strongest  upon  this 
mode  of  property.  Most  of  the  offences,  which  occasioned  a  resumption  of  the 
fief  by  the  feudal  law,  and  were  denominated/e^om'flp.jDcrywflW  vassallus  arnitteret 
feudtim,  {I)  still  continue  to  be  causes  of  forfeiture  in  many  of  our  modern  copy- 
holds. As,  Dy  subtraction  of  suit  and  service  {m)si  dominum  deservire  noluerit:  \n^ 
by  disclaiming  to  hold  of  the  lord,  or  swearing  himself  not  his  copyholder;  (0) 
sidominnm  ejuravit,  i.  e.  negavit  se  a  domino  feudum  habere:  {p)  by  neglect 
to  be  admitted  tenant  within  a  year  and  a  day ;  {q)  si  per  anmim  et  dieni  ces- 
saver  it  in  petenda  investitura:  (r)  by  contumacy  in  not  appearing  in  court 


after  three  proclamations ;  (s)  si  a  doniino  ter  citatus  non  comparuerit:  (t)  or 

of  tne ' 
oatn :  \u)  ^  si  pares  veriiatem  noverini,  ei  a%cani  se  Jiescire,  cum  ai^iaru,  \w)    r  ♦ogo  1 
In  these  and  a  variety  of  other  cases,  which  it  is  impossible  here  to   *•  -* 


by  refusing,  when  sworn  of  the  homage,  to  present  the  truth  according  to  his 
oath :  (u)  "^  si  pares  veritatem  noverint,  et  dicant  se  nesdre^  cum  sciant.  {w)   -  - —  - 


{a)  Co.  LltU  27.    «  Eoll.   Abr.  828.  828.  {b)  Co.  Utt  W,  (c)  F.  N.  B,  68.  [d)  S  Inst.  146. 

{€)Ibid.  300.  (/)  »  lien.  III.  c.  4.  ig)  2  Inst.  SOS.  [h)  Co.  Litt.M.  U)  2  Innt.  804. 

(jfc)  2  Veulr.  38.  Cro.   Kliz.  4W.  (/)  Feud.  I.  2.  t.  26.  inctdc.  (m)  .1  I^on.  108.    Dyer,  211. 

(n)  reud.  I.  1   /.  21.  (o)  Co.  Cupyh.  J  67.  ip)  Feud.  I.  2.  t.  84,  and  t.  26,  ft  3, 

(a)  I'lowil.  372.  (r)  Feud.  I.  2.  i.  24.  (•)8  Rep. !«).    Co.  Copyh   j  67. 

{h  Feud.  I.  2.  t.  22.  {ui  Co.  Copyh.  ft  57.  (w)  Feud.  I.  2,  t.  28. 

(16)  The  writ  of  waste  is  now  abolished  by  8taU  3  and  4  Wm.  IV,  o.  27,  $  3a 
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enumerate,  the  forfeiture  does  not  accrue  to  the  lord  till  after  the  4>ffence8  are 
presented  by  the  homage,  or  jury  of  the  lord's  court  baron: (a;)  per  laudamen- 
turn  parium  suarum;  (y)  or,  as  it  is  more  fully  expressed  in  another  place,  (z) 
nemo  miles  adim^ur^de  possessione  sui  beneficiij  nisi  convicta  culpa,  quo  sil 
laudanda  (a)  per  judicium  parium  suorum,  (17) 

YIII.  Tne  eighth  and  last  method  whereby  lands  and  tenements  may  become 
forfeited,  is  that  of  bafikruptcy,  or  the  act  of  becoming  a  bankrupt ;  which  un- 
fortunate person  may,  from  the  several  descriptions  given  of  him  in  our  statute 
law,  be  thus  defined,  a  trader  who  secretes  himself,  or  does  certain  other  acts, 
tending  to  defraud  his  creditors. 

Who  shall  be  such  a  trader,  or  what  acts  are  sufficient  to  denominate  him  a 
bankrupt,  with  the  several  connected  consequences  resulting  from  that  unliappy 
situation,  will  be  better  considered  in  a  subsequent  chapter ;  when  we  shall  en- 
deavour more  fully  to  explain  its  nature,  as  it  most  immediately  relates  to  per- 
sonal goods  and  chattels.  I  shall  only  here  observe  the  manner  in  which  the 
property  of  lands  and  tenements  is  transferred,  upon  the  supposition  that  the 
owner  of  them  is  clearly  and  indisputably  a  bankrupt,  and  that  a  commission 
of  bankrupt  is  awarded  and  issued  against  him. 

By  statute  13  Eliz;  c.  7,  the  commissioners  for  that  purpose,  when  a  man  is 
declared  a  bankrupt,  shall  have  full  power  to  dispose  of  all  his  lands  and  tene- 
ments, which  he  had  in  his  own  right  at  the  time  when  he  became  a  bankrupt, 
or  which  shall  descend  or  come  to  him  at  any  time  afterwards,  before  his  debts 
are  satisfied  or  agreed  for ;  and  all  lands  and  tenements  which  were  purchased 
by  him  jointly  with  his  wife  or  children  to  his  own  use  (or  such  interest  therein 
r  »ftgg  I  as  *he  may  lawfully  part  with),  or  purchased  with  any  other  person  upon 
^  -I  secret  trust  for  his  own  use ;  and  to  cause  them  to  be  appraised  to  their 
full  value,  and  to  sell  the  same  by  deed  indented  and  inrolled,  or  divide  them 
proportionably  among  the  creditors.  This  statute  expressly  included  not  only 
free,  but  customary  and  copyhold,  lands ;  but  did  not  extend  to  estate-tail, 
farther  than  for  the  bankrupt's  life ;  nor  to  equities  of  redemption  on  a  mort- 
gaged estate,  wherein  the  bankrupt  has  no  legal  interest,  but  only  an  equitable 
reversion.  Whereupon  the  statute  21  Jac.  I,  c.  19,  enacts,  that  the  commission- 
ers shall  be  empowered  to  sell  or  convey,  by  deed  indented  and  inrolled,  any 
lands  or  tenements  of  the  bankrupt,  wherein  he  shall  be  seised  of  an  estate-tail 
in  possession,  remainder,  or  reversion,  unless  the  remainder  or  reversion  thereof 
shall  be  in  the  crown ;  and  that  such  sale  shall  be  good  against  all  such  issues 
in  tail,  remainder-men,  and  reversioners,  whom  the  bankrupt  himself  might 

r«;Co.  Copyh.  J68  (v)  Feud.  1.2,  t.il  (M)Ibid,t,^. 

(a)  i,  e.  orMtrandat  d^ntenda,    D\i  Fresno,  ly,  79. 

(17)  [It  is  rather  Bingalar  that  in  everj'  instance  in  which  Lord  Coke  on  Ck)pyholda  i«  cited 
in  this  para^aph,  his  authority  is  directly  contradictory  of  the  text.  In  hw  fifty-xoventh 
chapter  he  divioes  forfeitures  into  those  which  operate  eo  insiante,  and  those  which  nmst  1)6 
presented;  and  then  enumerates  those  of  the  former  clans.  Under  this  he  ranges  among 
many  others,  disclaimer,  not  appearing  after  three  proclamations,  and  refusing  when  sworn 
to  present  the  truth.  In  his  fifty-eighth  chapter  he  enumerates  the  second  class,  and  under  it 
places  treason,  felony,  and  alienation.  It  is  observable  also,  that  the  references  to  Dyer  211 
aod  8  Rep.  99,  are  not  in  point. 

With  respect  to  the  subject  of  the  paragraph,  if  presentment  is  necessary  in  any  case,  it 
should  seem  in  reason  that  the  necessity  would  exist  rather  in  case  of  treason  and  felony, 
where  the  c<m\iction  and  attainder  might  take  place  far  from  the  residence  of  the  lord,  than 
in  case  of  disclaimer,  <fcc.,  which  must  take  place  either  in  the  lord's  wmrt,  or  in  a  suit  to  which 
he  was  a  party.  Of  the  first  he  might  reasonably  be  supposed  to  remain  ignorant  until  hiR 
homage  by  presentment  inionned  him ;  of  the  latter  he  could  hardly  avoid  taking  instant 
notice.  But,  in  fact,  the  better  opinion  seems  to  be,  that  in  no  case  is  presentment  legally  nec- 
essary. In  every  instance  the  forfeiture  is  referable  back  to  a  supposed  det«nuinati<m  <»f  the 
will  which  the  act,  being  incon?«istent  with  the  tenancy,  demonstrati»s.  If  the  lord  is  nut  aware 
of  the  act,  it  is  the  duty  of  the  homagers  to  inform  him  ;  but  the  forfeiture  exists  in  that  case 
before  the  information  given.  As  a  matter  of  prudence,  however,  the  lord  will  <if  course  pn». 
cure  a  presentment  See  Scriven  on  Copyholds,  311,  in  which  the  opinions  of  Ch.  Baron  G/l* 
bert  and  Watkins  are  stated.! 
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have  barred  by  a  common  recovery,  or  other  means ;  and  that  all  equities  of  re- 
demption upon  mortgaged  estates  G^all  be  at  the  disposal  of  the  commissioners ; 
for  tney  sfaiul  have  power  to  redeem  the  same  as  the  bankrupt  himself  might 
have  done,  and  after  redemption  to  sell  them.  And  also  by  this  and  a  former 
act,  {b)  all  fraudulent  conveyances  to  defeat  the  intent  of  these  statutes  are  de- 
clared void  ;  but  that  no  purchaser  bonafidey  for  a  good  or  valuable  considera- 
tion, shall  be  affected  by  the  bankrupt  laws,  unless  the  commission  be  sued  forth 
within  five  years  after  the  act  of  bankruptcy  committed. 

By  virtue  of  these  statutes  a  bankrui)t  may  lose  all  his  real  estates ;  which 
may  at  once  be  transferred  by  his  commissioners  to  their  assignees  without  his 
participation  or  consent  (18.) 


CHAPTER  XIX. 
OF  TITLE  BY  ALIENATION. 

The  most  usual  and  universal  method  of  acquiring  a  title  to  real  estates  is 
that  of  alienation,  conveyance,  or  purchase  in  its  limited  sense ;  under  which 
may  be  comprised  any  method  wherein  estates  are  voluntarily  resigned  by  one 
man,  and  accented  by  another ;  whether  that  be  effected  by  sale,  gift,  marriage, 
settlement,  devise,  or  other  transmission  of  property  by  the  mutuaJ  consent  of  the 
parties. 

This  means  of  taking  estates  by  alienation,  is  not  of  equal  antiquity  in  the 
law  of  England  with  that  of  taking  them  by  descent  For  we  may  remember 
that,  by  the  feudal  law,  (a)  a  pure  and  genuine  feud  could  not  be  transferred 
from  one  feudatory  to  another  without  the  consent  of  the  lord ;  lest  thereby  a 
feeble  or  suspicious  tenant  might  have  been  substituted  and  imposed  upon  him 
to  perform  the  feudal  services,  instead  of  one  on  whose  abilities  and  fidelity  he 
could  depend.  Neither  could  the  feudatory  then  subject  the  land  to  his  debts; 
for  if  he  might,  the  feudal  restraint  of  alienation  would  have  been  easily  frus- 
trated and  evaded,  {b)  And  as  he  could  not  aliene  it  in  his  lifetime,  so  neither 
could  he  by  will  dereat  the  succession,  by  devising  his  feud  to  another  family ; 
nor  even  alter  the  course  of  it,  by  imposing  particular  limitations,  or  prescribing 
an  unusual  path  of  descent  Nor,  in  short,  could  he  aliene  the  estate,  even 
with  the  consent  of  the  lord,  unless  he  had  also  obtained  the  consent  of  his  own 
next  apparent  or  presumptive  heir,  (c)  And  therefore  it  was  very  usual  in 
ancient  feoffments  to  expi-ess  that  *the  alienation  was  made  by  consent  r  ^gog  i 
of  the  heirs  of  the  feoffor;  or  sometimes  for  the  heir  apparent  himself  *■  J 

to  join  with  the  feoffor  in  the  grant  (d )  And,  on  the  other  hand,  as  the  feudal 
obligation  was  looked  upon  to  be  reciprocal,  the  lord  could  not  aliene  or  transfer 

(h)  1  Jac.  I.  0.  15.  (a)  See  page  67.  (h)  Feud,  1. 1, 1.  37. 

(cj  Co.  Liu.  M.    Wright,  l«tt.  CdJ  Maddox,  Formul.  Angl.  No  S16,  819,  427. 

(18)  The  English  Bankrnpt  Acts  were  reriaed  and  consolidated  hy  stat.  12  and  13  Vic.  o  106, 
ander  which  the  estate  of  the  bankrupt  becomefl  vested  in  the  assignees  appointed  on  behalf 
of  creditors,  in  the  manner  directed  by  law,  hj  virtue  of  snch  appointment  alone,  and  without 
any  deed  or  conveyance.  These  acts  were  again  revised  and  consolidated  by  a  new  acty  taking 
eflSwit  in  1870. 

The  several  states  in  the  United  States  have  msolvent  laws,  which  are  in  the  nature  of  bank- 
rupt laws,  and  under  which,  when  an  assignee  is  appointed,  the  estate  of  the  insolvent  is  trans- 
ferred to  such  assignee,  either  by  force  of  the  appointment,  or  by  a  conveyance  which  the 
insolvent  is  required  to  execute.  Congress,  however,  is  empowered  by  the  wmstitution  of  the 
United  States  to  establish  a  uniform  system  of  bankruptcy,  and  this  power  wais  exercised  in  1867. 
The  state  laws  are  in  c<mseciuence  rsuperseded,  inasmuch  as  the  system  established  by  Congresa 
cannot  be  "  uniform ''  thniu^out  the  country  so  long  as  such  state  laws  remain  in  force.  §tnr- 
sesr.  Growninshield,  4  Wheat  132.  The  bankrupt's  estate,  under  the  act  of  1867,  is  vested  iu 
£he  assignee  by  the  appointment. 
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his  signiory  without  the  consent  of  his  vassal :  for  it  was  esteemed  unreason- 
able to  subject  a  feudatory  to  a  new  superior,  with  whom  he  might  have  a 
deadly  enmity,  without  his  own  approbation ;  or  even  to  transfer  his  fealty, 
without  his  being  thoroughly  apprised  of  it,  that  he  might  know  with  certainty 
to  whom  his  renders  and  services  were  due,  and  be  able  to  distinguish  a  lawful 
distress  for  rent  from  a  hostile  seizing  of  his  cattle  by  the  lord  of  a  neighbor- 
ing clan,  (e)  This  consent  of  the  vassal  was  expressed  by  what  was  called 
altornifig,  (/)  or  professing  to  become  the  tenant  of  the  new  lord ;  which 
doctrine  of  attornment  was  afterwards  extended  to  all  lessees  for  life  or  years. 
For  if  one  bought  an  estate  with  any  lease  for  life  or  years  standing  out 
thereon,  and  the  lessee  or  tenant  refused  to  attorn  to  the  purchaser,  and  to 
become  his  tenant,  the  grant  or  contract  was  in  most  cases  void,  or  at  least 
incomplete :  (g)  which  was  also  an  additional  clog  upon  alienations. 

But  by  degrees  this  feudal  severity  is  worn  off;  and  experience  hath  shown 
that  property  best  answers  the  purposes  of  civil  life,  especially  in  commercial 
countries,  when  its  transfer  and  circulation  are  totally  free  and  unrestrained. 
The  road  was  cleared  in  the  first  place  by  a  law  of  King  Henry  the  First, 
which  allowed  a  man  to  sell  and  dispose  of  lands  which  he  himself  had  pur- 
chased; for  over  these  he  was  thought  to  have  a  more  extensive  power  than 
over  what  had  been  transmitted  to  him  in  a  course  of  descent  from  his 
r  ♦2ftQ  1  ancestors ;  (A)  *a  doctrine  which  is  countenanced  by  the  feudal  con- 
L  ^^  J  stitutions  themselves ;  (i)  but  he  was  not  allowed  to  sell  the  whole  of 
his  own  acquirements,  so  as  totally  to  disinherit  his  children,  any  more  than  he 
was  at  liberty  to  aliene  his  paternal  estate,  (k)  Afterwards  a  man  seems  to  have 
been  at  liberty  to  part  with  all  his  own  acquisitions,  if  he  had  previously  pur- 
chased to  him  and  his  assigns  by  name ;  but,  if  his  assigns  were  not  specified 
in  the  purchase  deed,  he  was  not  empowered  to  aliene  ;(^)  and  also  he  might 
part  witn  one-fourth  of  the  inheritance  of  his  ancestors  without  the  consent 
of  his  heir,  {m)  By  the  great  charter  of  Henry  III,  in)  no  subinfeudation  was 
permitted  of  part  of  the  land,  unless  sufficient  was  left  to  answer  the  services 
due  to  the  superior  lord,  which  sufficiency  was  probably  intei-preted  to  be  one 
half  or  moiety  of  the  land,  (o)  But  these  restrictions  were  in  general  removed, 
by  the  statute  of  quia  emptores,  (p)  whereby  all  persons,  except  the  king's 
tenants  in  capite,  were  left  at  liberty  to  aliene  all  or  any  part  of  their  lands  at 
their  own  discretion,  {q)  And  even  these  tenants  in  capite  were  by  the  statute 
1  Edw.  Ill,  c.  12,  permitted  to  aliene,  on  paying  a  fine  to  the  king,  (r)  By  the 
temporary  statutes  7  Hen.  VII,  c.  3,  and  3  Hen.  VIII,  c.  4,  all  persons  attending 
the  King  in  his  wars  were  allowed  to  aliene  their  lands  without  license,  and  were 
relieved  from  other  feudal  burdens.  And  lastly,  these  very  fines  for  alienations 
were,  in  all  cases  of  freehold  tenure,  entirely  abolished  by  the  statute  12  Car.  II,  c. 
24.  As  to  the  power  ofcharaing  lands  with  the  debts  of  "the  owner,  this  was  intro- 
duced so  early  as  statute  Westm.  2,  which  (s)  subjected  a  moiety  of  the  tenant's 
lands  to  executions,  for  debts  recovered  by  law ;  as  the  whole  of  them  was  like- 
wise subjected  to  be  pawned  in  a  statute  merchant  by  the  stutute  de  mermtoribus 
made  the  same  year,  and  in  a  statute  staple  by  statute  27  Edw.  Ill,  c.  9,  and  in 
r  *2Q0 1  ^*'^®^  similar  recognizances  by  statute  *23  Hen.  VIII,  c.  6.  And  now, 
L  J   the  whole  of  them  is  not  only  subject  to  be  pawned  for  the  debts  of  the 

owner,  but  likewise  to  be  absolutely  sold  for  the  benefit  of  trade  and  commerce  by 
the  several  statutes  of  bankruptcy.    The  restraint  of  devising  lands  by  will, 


(e)  Glib.  Ten.  76. 

(f)  Tho  same  doctrine  and  the  same  denomination  prevailed  in  Bretagne— iKM«es«<o 
but  Mon  aliter  twprehendi  posse,  quam  per  attoumancet  et  avirances.  ut  loqui  solent  t  cum  vasallus,  ^irato 


(9) 

(h 


prioris  dotnini  ooseguio  etjide,  novo  se  sacrameiUo  novo  item  domino  aequirenti  obstringebat,  idque  justu  aue" 
toris.    D'ArgtMitre  Antiq.  Consuet.  Brit,  apud  Dufi-esne,  i.  819,  SdO. 

-  ;  Lilt.  ♦  Ml. 

,  J   Emptiones  vet  acfjuisitiones  suns  det  etii  magia  vettt.    Terram  autem  quam  HpareHtes  dederunt,  non 
miitat  extra  coanationem  suam.    LL.  Hen.  I,  e.  70. 

(i)  Feud.  I.  2,  I.  HO. 

(kj  Si  questum  ianium  habuerit  is.  qui  partem  term  sfue  donare  vohieritf  tunc  quidem  hoc  el  licet  i  setl  mm 
totun  queitum.  fiuia  non  potest  JUium  suum  hnredem  exhcerednre,    (il.inril.  I.  7.  c.  1. 

(I)  Mirr.  *;.  I.  i  3.    This  is  nUn  bornuved  from  the  foiidal  law.     Fettd.  I.  2,  i.  48. 

CmJ  Mirr.  ibid.  (n)  fl  Hen.  III.  c.  32.  (o)  Dnliymple  ol  Fouds,  M.  (p)  18  Edw.  I,  c.  1. 

r^J  See  pa^eM  72, 01.  r«-;2In»t.  07  <«;  13  Edw.  I,  c.l8. 
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except  in  some  places  by  particular  custom,  lasted  longer ;  that  not  being  totally 
removed  till  the  abolition  of  the  military  tenure.  The  doctrine  of  attornments 
continued  still  later  than  any  of  the  rest,  and  became  extremely  troublesome, 
though  many  methods  were  invented  to  evade  them ;  till  at  last  they  were  made 
no  longer  necessary  to  complete  the  grant  or  conveyance,  by  statute  4  and  5 
Ann.  c.  16 ;  nor  shall,  by  statute  11  Geo.  II,  c.  19,  the  attornment  of  any  tenant 
affect  the  possession  of  any  lands,  unless  made  with  consent  of  the  landlord, 
or  to  a  mortgagee  after  the  mortgage  is  forfeited,  or  by  direction  of  a  court  of 
justice.  (1) 

In  examining  the  nature  of  alienation,  let  us  first  inquire,  briefly,  who  may 
alicne,  and  to  whom;  and  then,  more  largely,  how  a  man  may  aliene,  or  the 
several  modes  of  conveyance. 

I.  Who  may  aliene,  and  to  whom :  or,  in  other  words,  who  is  capable  of  con- 
veying and  who  of  purchasing.  And  herein  we  must  consider  rather  the 
incapacity,  than  capacity,  of  the  several  parties :  for  all  persons  in  possession 
are  primxtfade  capable  both  of  conveying  and  purchasing,  unless  the  law  has  laid 
them  under  any  particular  disabilities.  But,  if  a  man  has  only  in  him  the  right 
of  either  possession  or  property,  he  cannot  convey  it  to  any  other,  lest  pretended 
titles  might  be  granted  to  great  men,  whereby  justice  might  be  trodden  down,  and 
yie  weak  oppressed,  {t)  (2)    Yet  reversions  and  vested  remainders  may  be  granted ; 

(i)  Co.  Litt  su. 


(1)  [An  attornment  at  the  common  law  was  an  agreement  of  the  tenant  to  the  grant  of  the 
vgniory,  or  of  a  rent,  or  of  the  donee  in  tail,  or  tenant  fur  life  or  years,  to  a  grant  of  reversion, 
or  remainder  made  to  another.  Co.  Litt.  309  a.  And  the  attornment  wan  necessary  to  the 
perfection  of  the  grant  However,  the  neceosity  of  attornments  w&4  in  some  measure 
avoided  by  the  statute  of  uses,  as  by  that  statute  the  possession  was  immediately  executed  to 
the  use,  1  Term  R.  .384,  386,  and  by  the  statute  of  ikiUs,  by  which  the  legal  estate  is  imme- 
diately vested  in  the  devisee.  Yet  attornment  continued  after  this  to  be  necessarv  in  many  cases : 
but  both  the  necessity  and  efficacy,  of  attornments  have  been  almost  totally  taken  away  by  the 
statutes  referred  to.  An  attornment,  nevertheless,  is.  not  altogether  useless,  for  after  an  attorn- 
ment, in  an  action  by  the  landlord  against  the  tenant,  it  is  unnecessary  to  adduce  evidence  of  the 
plaintifTs  title  ;  unless  indeed  the  tenant  shows  that  he  has  attorned  by  mistake.  6  Taunt  202 ; 
Doe  r.  Thompson,  6  A.  and  E.  721.1 

(2)  [It  is  a  very  ancient  rule  of  law  that  rights  not  reduced  into  possession  should  not  be 
assignable  to  a  stranger,  on  the  ground  that  such  alienation  tended  to  increase  maintenance 
and  litigation,  and  afiorded  means  to  powerful  men  to  purchase  rights  of  action,  and  oppress 
others.  Co.  Litt.  214,  265,  a.  n.  1,  2:12,  b.  n.  1.  Our  ancestors  were  so  anxious  to  prevent 
alienation  of  choseSf  or  rights  in  action,  that  we  find  it  enacted  bv  the  32  Hen.  YIII,  c.  9, 
(which  it  is  said  was  in  affirmance  of  the  common  law,  Plowd.  8&\  that  no  person  should  buy 
•or  sell,  or  by  any  means  obtain  anj  right  or  title  to  any  manors,  lands,  tenement^  or  heredita- 
ments, unless  the  person  contractmg  to  sell  or  his  ancestor,  or  they  by  whom  he  or  they  claim 
the  same,  had  been  in  possession  of  the  same,  or  of  the  reversion  or  remainder  thereof,  for  the 
space  of  one  year  before  the  contract :  and  this  statute  was  a4judged  to  extend  to  the  assign- 
ment of  a  copyhold  estate,  4  Co.  26,  a.,  and  of  a  chattel  interest,  or  a  lea.<te  for  ^cars,  of  land 
whereof  the  grantor  was  not  in  possession.  Plowd.  88.  At  what  time  this  doctrine,  which,  it 
is  said,  had  relation  originally  only  to  landed  estates,  2  Woodd.  388,  was  first  adjudged  to  be 
equally  applicable  to  the  assignment  of  a  mere  personal  chattel  not  in  possession,  it  is  not  easy 
to  decide :  it  seems,  however,  t«)  have  been  so  settled  at  a  very  early  period  of  our  history,  as  the 
works  of  our  oldest  text  writers,  and  the  reports,  contain  numberless  observations  and  c&ses  on 
the  subject  Lord  Coke  says,  Co.  Litt.  214,  a. ;  see  also,  2  Bos.  and  Pul.  541,  that  it  is  one  of  the 
maxims  of  the  common  law,  that  no  right  of  action  can  be  transferred,  "  because  under  color 
thereof,  pretended  titles  mij^ht  be  granted  to  great  men,  whereby  right  might  be  trodden  down, 
and  the  weak  oppressed,  which  the  common  law  forbiddeth.''] 

Chancellor  Kent  has  well  remarked  that  the  ancient  policy,  which  prohibited  the  sale  of  pre- 
tended titles,  and  adjudged  the  conveyance  to  a  third  person  of  lands  held  adversely  at  the  time* 
to  be  an  act  of  maintenance,  was  founded  upon  a  state  of  society  which  does  not  exist  in  the 
Jnited  States.  2  Kent,  447.  Accordingly,  many  of  the  states  have  abolished  by  statute  the  rule 
stated  in  the  text  But  where  not  abolished,  it  does  not  apply  to  judicial  sales.  Frizzle  v, 
Veach,  1  Dana,  216;  Jarrett  v,  Tomlinson,  3.  W.  and  S.  114 ;  Tuttle  v,  Jackson,  6  Wend.  213. 
And  a  deed  of  lands  adversely  possessed  is  void  only  as  to  the  person  in  possession,  and  those 
claiming  in  privity  with  him ;  as  to  the  grantor  and  his  heirs  it  is  good,  by  way  of  estoppel,  and 
the  grantee  may  sue  for  and  recover  possession  in  the  name  of  the  grantor,  and  then  protect  hiui 
self  in  his  title  under  such  deed.  Williams  v.  Jackson,^  Johns.  4€3;  Brinley  v.  Whiting,  5  Pick. 
348;  Livingston  v.  Proscus,  2  Hill,  526. 
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beciiase  the  possession  of  the  particular  tenant  is  the  possession  of  him  in 
reversion  or  remainder;  bat  contiTigencies,  Skui  mere possibiliiiesy  though  they 
may  be  released,  or  devised  by  will,  (3)  or  may  pass  to  the  heir  or  executor,  yet  can- 
not (it  hath  been  said)  be  assigned  to  a  stranger,  unless  coupled  with  some  present 
interest  (u) 

Persons  attainted  of  treason,  felony,  and  proBtnunire^  are  incapable  of  con- 
veying, from  the  time  of  the  offence  committed,  provided  attainder  follows :  (i^) 
for  such  conveyance  by  them  may  tend  to  defeat  the  king  of  his  forfeitures,  or 
r  *291 1  ^^^  *lord  of  his  escheat.  But  they  may  purchase  for  the  benefit  of  the 
••  J  crown,  or  the  lord  of  the  fee,  though  they  are  disabled  to  liold;  the  lands 
so  purchased,  if  after  attainder,  beins  subject  to  immediate  forfeiture ;  if  before, 
to  escheat  as  well  as  forfeiture,  according  to  the  nature  of  the  crime,  {w)  (4)  So 
also  oorporations,  religious  or  others,  may  purchase  lands ;  yet,  unless  they  have 
a  license  to  hold  in  mortmain,  they  cannot  retain  such  purchase ;  but  it  shall  be 
forfeited  to  the  lord  of  the  fee. 

Idiots  and  persons  of  non-sane  memory,  infants  and  persons  under  duress,  are 
not  totally  disabled  either  to  convey  or  purchase,  but  sub  inodo  only.  For  their 
conveyances  and  purchases  are  voidable,  but  not  actually  void.  The  king,  in- 
deed, on  behalf  of  an  idiot,  may  avoid  his  grants  or  other  acts.  (2;)  But  it  hath 
been  said,  that  a  non  compos  himself,  though  he  be  afterwards  brought  to  a  right 
mind,  shall  not  be  permitted  to  allege  his  own  insanity  in  order  to  avoid  snch 
grant :  for  that  no  man  shall  be  allowed  to  stultify  himself,  or  plead  his  own  dis- 
ability. The  progress  of  this  notion  is  somewhat  curious.  In  the  time  of 
Edward  I,  non  cmnpos  was  a  sufficient  plea  to  avoid  a  man's  own  bond :  {y)  and 
there  is  a  writ  in  the  register  {z)  for  the  alienor  himself  to  recover  lands  aliened 
by  him  during  hi^  insanity ;  dum  fuit  non  compos  mentis  sucBy  ut  dicitj  £c* 
But  under  Edward  III  a  scruple  be^an  to  arise,  whether  a  man  should  be  per- 
mitted to  blemish  himself,  by  pleading  his  own  insanity :  {a)  and,  afterwaras,  a 
defendant  in  assise  having  pleaded  a  release  by  the  plaintiff  since  the  last  con- 
tinuance, to  which  the  plaintiff  replied  {ore  tenus,  as  the  manner  was)  that  he 
was  out  of  his  mind  when  he  gave  it,  the  court  adjourned  the  assise;  doubting, 
whether  as  the  plaintiff  was  sane  both  then  and  at  the  commencement  of  the 
suit,  he  should  be  permitted  to  plead  an  intermediate  deprivation  of  reason ;  and 
the  question  was  asked,  how  he  came  to  remember  the  release,  if  out  of  his 
t  noQo  1  senses  when  he  gave  it.  (b)  Under  Henry  VI  this  way  of  *reasoning 
I  J    (that  a  man  shall  not  be  allowed  to  disable  himself,  by  pleading  his  own 

incapacity,  because  he  cannot  know  what  he  did  under  sucn  a  situation)  was 
seriously  adopted  by  the  judges  in  argument;  (c)  upon  a  question,  whether  the 
heir  was  barred  of  his  right  of  entry  by  the  feoffment  of  his  insane  ancestor.^ 
And  from  these  loose  authorities,,  which  Fitzherbert  does  not  scruple  to  reject 
as  being  contrary  to  reason,  (d)  the  maxim  that  a  man  shall  not  stultify  himself 
hath  been  handed  down  as  settled  law :  (e)  though  later  opinions,  filing  the 

(uj  She]»pard'8  Touchstone,  238.  «9,  322.    11  Mod.  162.    1  P.  Wms.  574.    Stra.  132. 

(vj  Ct>.  Litt.  42.  Cwj  JbUl.  2.  (x)  Ibid.  247.  (v)  Brilton.  c.  2S./o^  06. 

(x)  Fol.  228.    Sec  also  Memorami.  Seacch.    2-i  Edw.  I  (preflxe«l  lo  Maynnrd's  year-book.  Ed\r.  TI), /W.  28. 

(aj  5  Edw.  Ill,  70.  (bj  36  AaHs.  pi  10.  (cj  39  Hen.  F/,  42.  (dj  F.  N.  B.  202. 

(ej  Litt.  (  405.    Cro.  Eliz.  388.    4  Hep.  m.    Jenk.  40. 

(3)  [It  is  now  well  established,  as  a  general  rule,  that  possibilities  (not  meaning  thereby  mere 
hopes  of  succession,  Carlton  i;.  Leighton,  3  Meriv.  671 ;  Jones  v.  Roe,  3  T.  R.  93,  96,)  are  aevisa- 
blc :  for  a  disposition  of  equitable  interests  in  land,  though  not  g(K>d  at  law,  may  be  sustained  in 
equity.  Perry  v,  Phelips,  1  Yes.  Jun.  251 ;  8cawen  v.  Blunt,  7  Yes.  300 ;  Moor  v,  Hawkins,  2 
Eden,  343.] 

(4)  [^fter  attainder  a  man  is  civiliter  mortwts;  all  feudal  relation  between  himself  and  his 
lord  is  at  an  end,  and  therefore  there  can  be  no  escheat.  Neither,  strictly  speaking,  can  there  be 
forfeiture,  which  is  a  kind  of  punishment,  and  operates  on  the  relation  of  king  and  subject. 
Indeed,  by  mere  forfeiture  in  felons,  the  king's  title  would  only  be  for  a  year  and  a  day.  L<»rd 
Coke  expresses  himself  therefore  cautiously,  calling  it  neither  escheat  nor  forfeiture ;  ho  imvA, 
"  the  king  shall  have  it  by  his  prerogative,  and  not  the  lord  of  the  fee ;  for  a  man  attainted  bath 
no  capacities  to  purchase  (being  a  man  cmUter  mortuus),  but  only  for  the  benefit  of  the  king;  no 
more  than  an  alien  hath."] 
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inconyeuience  of  the  rule,  have  in  many  points  endeavoured  to  restrain  it.  (/)  (5] 
And,  clearly,  the  next  heir,  or  other  person  interested,  may,  after  the  death  ot 
the  idiot  or  non  compos,  take  advantage  of  his  incapacity  and  avoid  the  grant.  ( g) 
And  80,  too,  if  he  purchases  under  this  disability,  and  does  not  afterwards  upon 
recovering  his  senses  agree  to  the  purchase,  his  heir  nuiy  either  waive  or  accept 
the  estate  at  his  option,  {h)  In  like  manner,  an  infant  may  waive  such  purchase 
or  conveyance,  when  he  comes  to  full  age ;  or  if  he  does  not  then  actually  agree 
to  it,  his  heirs  may  waive  it  after  him.  {i)  Persons  also,  who  purchase  or  convey 
under  duress,  may  affirm  or  avoid  such  transaction,  whenever  the  duress  is 
ceased.  ( /)  (6)  For  all  these  are  under  the  protection  of  the  law ;  which  will  not 
suffer  them  to  be  imposed  upon,  through  the  imbecility  of  their  present  condi- 
tion; so  that  their  acts  are  only  binding,  in  case  they  be- afterwards  agreed  to, 
when  such  imbecility  ceases.  Tfet  the  guardians  or  committees  of  a  lunatic,  by 
the  statute  of  11  Geo.  Ill,  c.  20,  are  empowered  to  renew  in  his  right,  under  the 
directions  of  the  court  of  chancery,  any  lease  for  lives  or  years,  and  apply  the 
profits  of  such  renewal  for  the  benefit  of  such  lunatic,  his  heirs  or  executors.  (7) 
The  case  of  a  feme-covert  is  somewhat  different  She  may  purcluise  an  estate 
without  the  consent  of  her  husband,  and  the  conveyance  is  good  during  the 
coverture,  till  he  avoids  *it  by  some  act  declaring  his  dissent,  {h)  And,  r  1^293 1 
though  he  does  nothing  to  avoid  it,  or  even  if  he  actually  consents,  the   *•  ■* 

feme-covert  herself  may,  after  the  death  of  her  husband,  waive  or  disagree  to 
the  same:  nay,  even  her  heirs  may  waive  it  after  her,  if  she  dies  before  her  hus- 
band, or  if  in  her  widowhood  she  does  nothing  to  express  her  consent  or 
agreement.(  I)    But  the  conveyance  or  other  contract  of  a  feme-covert  (except 

(f)  Comb.  469.    8  Mod.  810,  811.    1  Eqn.  cas.  Abr.  279.  (g)  Perkins,  f  21  (h)  Co.  Litt  2. 

(i)  Ibid,  a  J  »In8t.  483.    0  Rep.  Utt.  (tj  Co.  Lltt.  2.  CO  Ibid. 

(5)  The  old  doctrine  that  a  man  shall  not  be  allowed  to  staltif}'  himself  by  alleging  his  men- 
tal incompentency  in  avoidance  of  his  contract,  is  no  longer  accepted  in  the  law,  either  in 
England  or  in  this  country.  As  Mr.  Parsons  has  well  said,  those  who  have  no  mind  cannot 
agree  in  mind  with  another ;  and  as  this  is  the  esrtence  of  a  contract,  they  cannot  enter  intf»  a 
contract.  1  Pars,  on  Cont.  38:).  And  if  one  has  not  made  a  contract,  it  ih  difficult  to  dis- 
cover any  sound  reanon  which  should  preclude  his  saying  so  when  he  is  charged  with  having 
become  a  party  to  one.  The  modem  authorities  allow  want  of  mental  capacity  to  be  made  a 
defense  at  law  as  well  as  a  ground  for  affirmative  relief  in  equity,  not  only  by  the  party  him- 
self while  living,  but  by  his  representatives  afterwards.  Lang  v.  Whidden,  55  N;  H.,  4:55; 
Mitchell  V.  Kingman,  5  Pick.  431 ;  Grant  v,  Thompson,  4  Conn.  203 ;  Homer  v.  Marshall,  5 
Munf.  466 ;  Rice  i;.  Peet,  15  Johns.  503.  And  if  a  man  is  so  intoxicated  at  the  time  of  entering 
into  a  contract  as  to  be  incapable  of  comprehending  its  meaning,  nature  or  effect,  and  the 
other  party  is  aware  of  that  fact,  this  is  sufficient  answer  to  an  action  upon  it.  Gore  v,  Gibson, 
13  M.  and  W.  623.  And  see  Foot  v.  Tewksbury,  2  y  t.  97 ;  Duncan  v,  McCullouf^h,  4  S.  and  R. 
484 ;  Harrison  v.  Lemon,  3  Blackf.  54 ;  Prentice  v,  Achom,  2  Paige,  30 ;  Reimcker  v.  Smith, 
2  Har.  and  J.  421. 

(6)  [Where  a  deed  has  been  prepared  in  pursuance  of  personal  instractions  of  the  convey- 
ing party,  yet,  if  it  be  prc»ved  that  such  party,  though  appearing  to  act  voluntarily,  was  m 
fact  not  a  free  agent,  but  so  subdued  by  harshness  and  cmelty  that  the  deed  Hpoke  the  mind, 
not  of  the  party  executing,  but  of  another,  such  deed  cannot  in  equity,  stand :  though  it  may 
be  difficult  to  make  out  a  case  of  legal  duress.  Peel  v. ,  16  Ves.  159,  citing  Lady  Strath- 
more  V.  Bowes,  1  Ves.  Jun.  22.  When  an  execution  of  a  deed  is  prevented,  or  compelletl,  by 
force  or  artifice,  equity  will  give  relief,  Middleton  v,  Middleton,  1  Jac.  and  Walk.  96;  in 
favor  of  a  volunteer,  and  even,  in  some  cases,  as  against  innocent  parties :  Meostaer  t;.  Gillespie, 
11  Ves.  639 ;  for,  it  would  be  almost  impossible  ever  to  reach  a  case  of  fraud,  if  third  perscms  were 
allowed  to  retain  gratuitous  benefits,  which  they  have  derived  fn)m  the  fraud,  imposition,  or 
undue  influence  practiced  by  others.  Hu^euin  t?.  Baseley,  14  Ves.  289 ;  Stilwell  r.  Wilkins, 
Jacob's  Rep.  282.  Still,  it  would  be  pushing  this  principle  too  far  to  extend  it  to  innocent 
purchasers :  Lloyd  v.  Passingham,  Coop.  156 ;  it  is  only  when  an  estate  has  been  obtained  by 
a  third  person  without  payment,  or  with  notice  of  fraud,  that  a  court  of  equity  will  take  it  from  him, 
to  restore  it  to  the  party  who  has  been  defrauded  of  it :  Mackreth  v.  Symmons,  I  Vos.  340 ;  a 
hona  fide  purchaser,  for  valuable  consideration  and  without  notice,  will  not  be  deprived  of  the 
advantage  which  his  legal  title  gives  him.    Jcrrard  v.  Saunders.  2  Ves.  Jun.  467.] 

A  contract  made  under  duress  is  void,  inasmuch  as  in  such  case  the  essential  element  of  consent 
is  wanting.    As  to  what  is  duress,  see  note  to  book  1,  p.  131. 

(7)  There  are  several  subsequent  statutes  prescribing  and  regulating  the  powers  and  duties 
of  these  oommittoes.    The  same  subject  is  also  regulated  by  statute  m  the  United  States. 
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by  some  matter  of  record)  is  absolutely  void,  and  not  merely  voidable;  (m)  and, 
therefore,  cannot  be  affirmed  or  made  good  by  any  subsequent  agreement  (8) 

(m)  Perkins. « 154.     1  Sid.  ISO. 

(8)  [The  rale  laid  down  in  the  text  must  be  nnderstood  with  some  obvious  qualifications. 
The  possession  by  a  married  woman  of  property  settled  to  her  separate  use,  may,  as  a  neces- 
sary incident,  carry  with  it  the  right  of  dispo^tion  over  such  property.  Rich  v.  Cockell,  9 
Ves.  375 ;  Fettiplaoe  v.  Gorges,  1  Ves.  Jun.  49 ;  Tappenden  v.  Walsh,  I  Fhillim.  352 ;  Grigby  v. 
Cox.  1  Yes.  Sen.  518;  Bell  v.  Hyde,  Free,  in  Cha  330.  A  court  of  equity  has  no  power  to  set 
aside,  but  is  bound  to  give  effect*  to  a  disposition  mode  bv  a  ferns  covert  of  property  settled  to 
her  separate  use,  though  such  disposition  be  mode  in  favor  of  her  husband,  or  even  of  her 
own  trustee ;  notwithstanding  it  may  be  plain,  that  the  whole  object  of  the  settlement  in  the 
wife's  favor  may  be  counteracted  by  this  exercise  of  her  power.  Pybust;,  Smith,  1  Ves.  Jun.  194; 
Parker  r.  White,  11  Ves.  221,  222 ;  Jackson  v.  Hobhouse,  2  Meriv.  487  ;  Nantes  r.  Corrock,  9  Ves. 
189 ;  Sperling  v,  Rochfort,  8  id.  175 ;  Sturgis  v.  Corp,  13  id.  190 ;  Glyn  v.  Baxter,  1  Younge  and 
Jerv.  332;  Acton  v.  White,  1  Sim.  and  Stu.  432.  And  the  assent  of  trustees  to  whom  property 
is  given  for  the  separate  use  of  a  married  woman,  is  not  necessary  to  enable  her  to  bind  that 
propertv  as  she  thinks  fit ;  unless  such  assent  is  required  by  the  instrument  under  which  she 
IS  benencially  entitled  to  that  property.  Essex  v.  Atkins,  14  Ves.  547 ;  Browne  v.  Like,  14  id. 
302;  Pybus  v.  Smith,  1  Ves.  Jun.  194. 

So,  as  Mr.  Sugden,  in  the  3d  chapter  of  his  Treatise  on  Powers  adduces  numerous  authorities 
to  prove,  it  has  long  been  settled,  that  a  married  woman  may  exercise  a  power  over  land, 
or,  in  other  words,  direct  a  conveyance  of  thait  land,  whether  the  power  oe  appendant,  in 
gross,  or  simply  collateral ;  and  as  well  whether  the  estate  be  copyhold  or  freehold.  Doe  v. 
Staple,  2  T.  R.  695 ;  Tomlinson  v.  Dighton,  1  P.  Wras.  149 ;  Hearle  v,  Greenbank,  3  Atk.  711 ; 
Peacock  v.  Monk,  2  Ves.  Sen.  191 ;  Wright  v.  Englefield,  Ambl.  473 ;  Driver  v.  Thompson,  4 
Taunt.  297.  And  it  would  operate  palpable  injustice,  if,  where  a  married  woman  held  property 
in  trast  as  executrix,  or  en  autre  draitf  she  could  not  convey  and  dispose  of  the  same,  as 
the  duties  of  her  trust  required.    Scammell  v.  Wilkinson,  2  East,  557 ;  Perkins,  ch.  1,  $  7. 

No  doubt,  the  separate  estate  of  a  feme  covert  cannot  be  reached  as  if  she  were  a  feme  sole 
without  some  charge  on  her  part,  either  exjiress  or  to  be  implied  ;  it  8eems,Jiowever.  to  be  set- 
tled, notwithstanding  the  dislike  of  the  principle,  which  has  been  often  expressed :  Jones  v. 
Harris,  9  Ves,  497;  Nantes  v.  GornHjk,  9  id.  189;  Heatley  v.  Thomas,  15  id.  604 ;  that  when  a 
wife  joins  with  her  husband  in  a  security,  this  is  an  implied  execution  of  her  power  to  charge 
her  separate  property.  Greatley  v.  Noble,  3  Mad.  94 ;  Stuart  v.  Kirkwall,  3  id.  389 ;  Hulme  v. 
Tenant,  1  Brown,  20 ;  Sperling  v.  Rockford,  8  Ves.  175.  And  by  joining  in  a  sale  with 
her  husband  by  fine,  a  married  woman  may  clearly  come  under  obligations  affecting  her 
separate  trust  estate.  Parker  v.  White,  11  id.  221,  224.  A  court  of  equity  will  certainly  not 
interfere  without  great  reluctance,  for  the  purpose  of  giving  effect  to  the  improvident  engage- 
ment of  a  married  woman,  for  the  accommodation  <»f  her  husband ;  but  where  it  appears  in 
evidence  that  she  was  a  free  agent,  and  understood  what  she  did  when  she  engaged  her  sep- 
arate property,  a  court  of  equity,  it  has  been  held,  is  bound  to  give  effect  to  her  contract 
Essex  t;.  Atkins,  14  id.  547.  Or  rather,  perhaps,  it  may  be  more  c<»rrectly  put,  to  say,  that,  al- 
though A  feme  covert  cannot,  by  the  equitable  possession  of  separate  property  acquire  a  power 
of  personal  contract,  vet  she  has  a  power  of  disposition  as  incident  to  pn)pertv,  and  her  actual 
disposition  will  bind  her.  Aguilar  v.  Aguilar,  5  Mad.  418.  The  distinction  between  the  mere 
contract,  or  general  engagement  of  a  married  woman,  and  an  appropriation  of  her  separate  es- 
tate, has  been  fre()uentiy  recognized :  Power  v.  Bailey,  1  Ball,  ana  Beat.  52 ;  she  can  enter  into 
no  contract  affectmg  her  person ;  the  remedy  must  be  against  her  property.  Sookett  v.  Wray, 
4  Brown,  485 ;  Francis  r.  Widville,  1  Mad.  2t>:J. 

Whertj  her  husband  is  banished  for  life:  Countess  of  Portland  r.  Prodgers,  2  Vern.  104;  or 
as  it  seems,  is  transported  beyond  the  seas :  Newsome  v.  Bowyer,  3  P.  Wms.  38 ;  Lean  v, 
Schutz,  2  W.  Bla.  1198 ;  or  is  au  alien  enemy:  Derbv  r.  Dutchess  of  Mazarine,  1  Salk.  116 ;  and 
bee  Co.  Litt.  132  b.,  133  a. ;  in  all  these  cases  it  has  been  held  that  it  is  necessary  the  wife  should 
be  considered  as  Afenie  9ole.'\ 

Since  this  note  was  first  published  the  statute  3  and  4  Wm.  IV,  c.  75,  has  been  passed,  which 
allows  a  married  woman  to  dispose  of  her  land  by  deed,  with  the  concurrence  of  ner  husband, 
but  the  deed  must  be  ackn(»wieged  before  a  judge  of  the  superior  or  county  court**,  or  buforo 
a  commissioner  appointed  for  the  purple  of  taking  such  acknowledgments,  by  whom  she  is 
examined  apart  from  her  husband  to  ascertain  if  her  consent  to  the  deed  is  voluntary.  This 
statute  establishes  a  mode  of  conveyance  by  married  women  in  England,  which  has  long  been 
employed  in  the  United  States.  In  some  of  the  states  the  statutes  go  farther,  and  allow  mar- 
riea  women  to  ctmvey  thou:  lands  without  the  concurrence  of  their  husbands,  and  in  the 
same  manner  as  if  they  were  unmarried.  See  Watsim  v.  Thurber,  11  Mich.  457.  Brummet  v. 
Weaver,  2  Oregcm  168. 

As  regards  the  property  settled  to  the  separate  use  of  the  married  woman,  and  called  her 
separate  estate,  the  manned  woman  has  suostantially  the  same  control  over  it  that  she  would 
have  if  under  no  disability,  and  this  whether  it  is  vested  in  her  directly,  or  in  trnst^H's.  SIio 
may  make  ox>utract8  which  have  the  effect  to  charge  it,  and  she  may  make  sale  of  it  without 
the  intervention  or  consent  of  the  husband.    The  contracts,  howeveri  are  not  enforceable  ttt 
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The  case  of  an  alien  born  is  also  peculiar.  For  he  may  purchase  any  thing; 
but  after    purchase  he  can  hold  nothing  (9)  except  *^a  lease  for    years  of 

law,  but  onlj'  in  the  courts  of  equity,  and  they  do  not  bind  her  personally,  but  are  to  be  en- 
forced against  the  specific  property  only.  See  Gardner  v,  Gardner,  7  Paige,  112;  Jaques  v. 
Methodist  Churchy  17  Johns.  548.  The  circumstance  that  the  wife  has  a  separate  estate  for 
her  support,  does  not,  at  the  common  law,  relieve  the  husband  from  the  obligation  he  would 
otherwise  be  under  to  answer  for  her  contracts,  and,  in  many  cases,  it  becomes  a  matter  of  no 
little  dilficulty  to  determine  whether,  under  the  particular  circumstances,  a  debt  is  to  be  re- 
garded as  contracted  on  behalf  of  the  husband,  or,  on  the  other  hand,  as  a  charge  on  her  sep- 
arate estate.    The  following  are  believed  to  be  correct  rules  on  this  subject 

1.  Where  a  married  woman  contracts  a  debt,  apparentlj[  for  the  benefit  of  the  family,  though 
really  for  the  benefit  of  her  separate  estate,  but  tiiis  fact  is  not  known  to  the  creditor,  and  the 
circumstances  are  such  as  fairly  to  authorize  him  to  infer  the  authority  and  consent  of  the 
husband,  the  creditor  has  a  right  to  treat  the  wife  as  the  agent  of  the  husband  for  the  purpose 
of  contracting  the  debt,  and  to  hold  him  liable  for  Uie  payment  of  the  same.  And  the  hus- 
band, if  he  would  protect  himself  against  any  such  liability,  must  take  cai'e  that  those  dealing 
with  the  wife  have  no  reason  to  suppose  from  his  acts,  or  the  manner  which  she  transacts 
business,  that  she  is  acting  as  his  ageut  and  not  on  her  own  behalf. 

2.  But  where  the  debt  is  contracted  expressly  on  the  faith  of  the  separate  estate,  the  credi- 
tor cannot  look  to  the  husband  for  pavment,  inasmuch  as  he  has  not  trusted  to  his  respons* 
bility,  and  had  no  reason  to  rely  upon  it  Bentley  r.  Griffin,  5  Taunt  356;  Petty  v.  Anderson, 
3  Bing.  170;  Lillia  v.  Airey,  1  Vos.  277;  Dyatt  v.  N.  A.  Coal  Co.,  20  Wend.  570.  And  whether 
the  husband  or  the  wife's  separate  estate  was  credited  in  any  particular  case  is  a  question  of 
fact 

3.  Where  a  married  woman  contracts  a  debt  for  the  benefit  of  her  separate  estate,  it  is  pre- 
sumed that  she  intended  to  charge  that  estate;  the  like  presumption  is  a  reastmable  one  in 
any  case  where  the  debt  is  contracted  f(»r  her  own  benefit  and  no  other  or  dififerent  intent  is 
manifested  at  the  time.  Story  Eq.  Juris.  $  1400;  Owens  v.  Dickinson,  1  Craig,  and  Phil.  48; 
Yanderheyden  v.  Mallory,  1  N.  Y.  452.  But  it  seems  that  no  such  presumption  can  be  enter- 
tained where  she  signs  a  note  merely  as  surety  for  her  husband;  and  in  such  case  her 
estate  is  not  liable.    Yale  v.  Dederer,  16  N.  Y.  265.    See  Wolf  v.  Van  Metre,  23  Iowa,  397. 

^9)  [If,  says  Lord  Coke:  Co.  Litt  2,  a.  b.;  Com.  Dig.  Aliens,  C.  2;  see  the  reasons,  Bac.  Ab. 
Ahens,  C. ;  "an  alien  purcliase  houses,  lands,  tenements,  or  hereditaments,  to  him  and  his 
heirs,  albeit  he  can  have  no  heirs,  yet  he  is  of  capacity  to  take  a  fee-simple,  but  not  to 
hoUl :  for  upon  office  found,  that  is,  upon  the  inquest  of  a  proper  jury,  the  king  shall  have  it 
by  his  pren)gative  of  wh(»msoever  the  land  is  holden ;  and  so  it  is  ii^^  the  alien  doth  purchase 
land  and  die,  the  law  doth  c&st  the  freehold  and  inheritance  upon  the  king.''  And  if  an 
alien  purchase  to  him  and  the  heirs  of  his  body,  he  is  tenant  in  tail ;  and  if  he  suffer  a  recov- 
ery, and  afterwards  an  office  is  found,  the  recovery  is  good  to  bar  the  remainder ;  9  Co.  141 ; 
2  KoU.  321 ;  4  Leon.  84 ;  Com.  Dig.  Aliens,  C.  2 ;  but  the  estate  purchased  by  an  alien  does 
not  vest  in  the  king  till  office  found,  until  which  the  alien  is  seised ;  and  may  sustain  actions 
for  injuries  to  the  pniperty.  5  Co.  52  b. ;  1  Leonard,  47 ;  4  I^on.  82 ;  Com.  Dig.  Aliens,  C.  4. 
But  though  an  alien  may  take  real  property  by  purchase^  yet  he  cannot  tidce  by  descent,  by 
dower,  or  by  the  curtesy  of  England,  which  are  the  acts  of  the  law,  for  the  act  of  law,  says 
Sir  Edward  Coke,  7  Co.  25  a ;  Com.  Dig.  Aliens,  C.  1 ;  Bac.  Ab.  Aliens,  c. ;  2  Bla.  Com.  249, 
giveth  the  alien  nothing.  Therefore,  by  the  common  law,  Co.  Litt  8,  a,  an  alien  could  not 
infierit  to  his  father,  though  the  father  were  a  natural  bom  subject,  and  the  statutes  have 
made  no  alteration  in  this  respect  in  favor  of  persons  who  d(»  not  obtain  denization  or 
naturalization.  So  that  an  alien  is  at  this  day  excluded  not  only  from  holding  what  he  has 
taken  by  purchase,  after  office  found,  but  fh)m  even  taking  by  descent  at  all ;  and  the  reason 
of  this  distmcti(»n  between  the  act  of  the  alien  himself,  by  which  he  may  take  but  cannot 
holdy  and  the  act  of  the  law  by  which  he  cannot  even  takCf  is  marked  by  Lord  Hale  in  his 
judgment  in  the  case  of  Collingwood  v.  Pace,  1  Yent  417.  where  he  says,  though  an  alien 
may  take  by  purchase  by  his  own  contract  that  which  he  cannot  retain  against  the  king,  yet 
the  law  will  not  enable  him  by  act  of  his  own  to  transfer  or  by  hereditary  descent  to  take  by 
an  act  in  law;  for  the  law,  ^uce  nihil  frustra  (which  does  notning  in  vain)  will  not  give  an 
inheritance  or  freehold  by  act  m  law,  for  he  cannot  keep  it 

The  general  rule  of  the  law  therefore  appears  to  be,  that  an  alien  hy  purchase,  which  is  his 
own  act  "ifty  take  real  property  but  cannot  hold  it ;  bv  descent,  dower,  or  curtesy,  or  any  other 
conceivable  act  of  tlie  law,  he  cannot  even  take  any  lands,  tenements,  or  hereditaments  what- 
soever, much  less  hold  them.  The  reason  of  the  law's  general  exclusion  of  aliens,  we  Live 
seen,  ante,  book  1,  371,  2.] 

By  statutes  7  and  8  Vic.  c.  66,  alien  fnends  are  now  permitted  to  take  and  hold  linds,  for 
residence  or  business,  for  twenty-one  years;  and  a  person  bom  out  of  the  reaim,  whose 
mother  is  a  natural  bom  subject,  may  take  any  estate,  uy  devise,  purchase,  inheritance  or  suo- 
cessi(»n. 

The  law  regarding  the  holding  of  property  by  aliens  in  the  United  States  is  not  unifonn  in 
the  different  states,  but  the  disability  is  removed,  wholly  or  in  part,  in  most  of  them.  See  1 
Washb.  Real  Prop.  51. 
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a  house  for  convenience  of  merchandise,  in  case  he  be  an  alien  friend ;  (10) 
all  other  purchases  (when  found  by  an  inquest  of  oflBlce)  being  immediately 
forfeited  to  the  king,  (n)  (11) 

Papists,  lastly,  and  persons  professing  the  popish  religion,  and  neglecting  to 
take  the  oath  prescribed  by  statute  18  Geo.  Ill,  c.  60,  within  the  time  limited 
for  that  purpose,  are  by  statute  11  and  12  Wm.  Ill,  c.  4,  disabled  to  purchase 
any  lauds,  rents,  or  hereditaments ;  and  all  estates  made  to  their  use,  or  in  trust 
for  them,  are  void,  (o)  (12 J 

II.  We  are  next,  out  principally,  to  inquire,  how  a  man  may  aliene  or  convey; 
which  will  lead  us  to  consider  the  several  modes  of  conveyance. 

In  consequence  of  the  admission  of  property,  or  the  giving  a  separate  right 
by  the  law  of  society  to  those  things  which  by  the  law  of  nature  were  in  com- 
mon, there  was  necessarily  some  means  to  be  devised,  whereby  that  separate 
r*294l  "S^^  ^^  exclusive  property  should  be  originally  acquired :  *which  we 
••  J   have  more  than  once  observed,  was  that  of  occupancy  or  first  possession. 

But  this  possession,  when  once  gained,  was  also  necessarily  to  be  continued ;  oi 
else,  upon  one  man's  dereliction  of  the  thing  he  had  seised,  it  would  again 
become  common,  and  all  those  mischiefs  and  contentious  would  ensue,  which 
property  was  introduced  to  prevent.  For  this  purpose  therefore  of  continuing 
the  possession,  the  municipal  law  has  established  descents  and  alienations:  the 
former  to  continue  the  possession  in  the  heirs  of  the  proprietor,  after  his  invol- 
untary dereliction  of  it  by  his  death ;  the  latter  to  continue  it  in  those  persons 
to  whom  the  proprietor,  by  his  own  voluntary  act,  shall  choose  to  relinquish 
it  in  his  lifetime.  A  translation,  or  transfer;  of  property  being  thus  admitted 
by  law,  it  became  necessary  that  this  transfer  should  be  properly  evidenced:  in 
order  to  prevent  disputes,  either  about  the  fact,  as  whether  there  was  any 
transfer  at  all ;  or  conceruinff  the  persons,  by  whom  and  to  whom  it  was  trans- 
ferred ;  or  with  regard  to  the  subject-matter,  as  to  what  the  thing  transferred 
consisted  of;  or,  lastly,  with  relation  to  the  mode  and  quality  of  the  transfer,  as 
for  what  period  of  time  (or,  in  other  words,  for  what  estate  and  interest)  the 
conveyance  was  made.  The  legal  evidences  of  this  translation  of  property  are 
called  the  common  assurances  of  the  kingdom ;  whereby  every  man's  estate  is 
assured  to  him,  and  all  controversies,  doubts,  and  difficulties  are  either  pre- 
vented or  removed. 

These  common  assurances  are  of  four  kinds:  1.  By  matter  in  pais,  or  deed; 
which  is  an  assurance  transacted  between  two  or  more  private  persons  in  pais, 
in  the  country;  that  is  (according  to  the  old  common  law),  upon  the  very  spot 
to  be  transferred.  2.  By  matter  of  record,  or  an  assurance  transacted  only  in 
the  king's  public  courts  of  record.  3.  By  special  custom,  obtaining  in  some 
particular  places,  and  relating  only  to  some  particular  species  of  property. 
Which  three  are  such  as  take  eflTect  during  the  life  of  the  party  conveying 
or  assuring.  4.  The  fourth  takes  no  effect  till  after  his  death ;  and  that  is  by 
devise,  contained  in  his  last  will  and  testament  We  shall  treat  of  each  in  its 
order. 

(n)  Co.  liU.  a.  (o)  1  p.  Wins.  854. 

(10)  [In  former  times  no  alien  was  permitted  even  to  occupy  a  house  for  his  habitation,  and 
the  alteration  in  that  law  was  merely  in  favor  of  commerce  and  merchants.  See  1  Rapin 
Hist.  Enp.  361,  n.  9;  Bac.  Ab.  Aliens,  C] 

(11)  [But  not  before  the  inquest:  5  Co.  52,  b;  and  if  the  purchase  be  made  with  the  king's 
license,  there  can  be  no  forfeiture.    14  Hen.  IV,  20  Harg.  Co.  Litt.  2,  b.  n.  2.] 

(12)  These  disabilities  are  now  entirely  removed.  See  the  statutes  10  Geo.  IV,  o.  7,  and  2 
and  3  Wm.  IV,  o.  115;  23  and  24  Vic.  c.  134;  32  and  33  Vie.  c.  109. 
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CHAPTEK  XX. 
OF  ALIENATION  BY  DEED. 

Ik  treating  of  deeds  I  shall  consider^  first,  their  general  nature ;  and,  next, 
the  several  sort^  or  kinds  of  deeds,  with  their  respective  incidents.  And  in 
explaining  the  former,  I  shall  examine,  first,  what  a  deed  is;  secondly,  its  requi- 
sites ;  and,  thirdly,  how  it  may  be  avoided. 

I.  First,  then,  a  deed  is  a  writing  sealed  and  delivered  by  the  parties,  (a)  It  is 
sometimes  called  a  charter,  carta,  from  its  materials;  but  most  usually  when 
applied  to  the  transactions  of  private  subjects,  it  is  called  a  deed,  in  Latin 
factum,  Kar'  e^oxrpf,  because  it  is  the  most  solemn  and  authentic  act  that  a  man 
can  possibly  perform,  with  relation  to  the  disposal  of  his  property ;  and  therefore 
a  man  shall  always  be  estopped  by  his  own  deed,  or  not  permitted  to  aver  or  prove 
any  thing  in  conti-adiction  to  what  he  has  once  so  solemnly  and  deliberately 
avowed,  (b)  If  a  deed  be  made  by  more  parties  than  one,  there  ought  to  be 
reffiilarly  as  many  copies  of  it  as  there  are  parties,  and  each  should  be  cut  or 
indented  (formerly  in  acute  angles  instar  de7itiuvi,  like  the  teeth  of  a  saw,  but 
at  present  in  a  waving  line)  on  the  top  or  side,  to  tally  or  correspond  with  the 
other ;  which  deed,  so  made,  is  called  an  indenture.  Formerly,  when  deeds  were 
more  C(mcise  than  at  present,  it  was  usual  to  write  both  parts  on  the  same  piece 
of  parchment,  with  some  word  or  letters  of  the  alphabet  written  between  them; 
through  which  the  parchment  was  cut,  either  in  a  straight  or  indented  line,  in 
such  manner  as  to  leave  half  the  word  on  *one  part  and  half  on  the  r  ^j^qg  -. 
other.  Deeds  thus  made  were  denominated  syngrapha  by  the  canon-  l  J 
ists;  {c)  and  with  us  chirographa,  or  hand- writings ;  (d)  the  word  cirographum 
or  cyrographum  being  usually  that  which  is  divided  in  making  the  indenture: 
and  this  custom  is  still  pre8er\'ed  in  making  out  the  indentures  of  a  fine, 
whereof  hereafter.  But  at  length  indenting  only  has  come  into  use,  without 
cutting  through  any  letters  at  all ;  and  it  seems  at  present  to  serve  for  little 
other  purpose  than  to  give  name  to  the  species  of  the  deed.  When  the  several 
parts  of  an  indenture  are  interchangeably  executed  by  the  several  parties,  that 
part  or  copy  which  is  executed  by  the  grantor  is  usually  called  the  original,  and 
the  rest  are  counterparts :  though  of  late  it  is  most  frequent  for  all  the  parties 
to  execute  every  part;  which  renders  them  all  originals.  A  deed  made  by  one 
party  only  is  not  indented,  ^ut  polled  or  shaved  quite  even ;  and  therefore  called 
a  deed-poll,  or  a  single  deed.  {«)(!) 

II.  We  are  in  the  next  place  to  consider  the  requisites  of  a  deed.  The  first 
of  which  is,  that  there  be  persons  able  to  contract  and  be  contracted  with  for 
the  purposes  intended  by  the  deed :  and  also  a  thin^,  or  subject-matter  to  be 
contracted  for;  all  which  must  be  expressed  by  sufficient  names. (/)  So  as  in 
every  grant  there  must  be  a  grantor,  a  gi'antee,  and  a  thing  granted;  in  every 
lease  a  lessor,  a  lessee,  and  a  thing  demised. 

Secondly,  the  deed  must  be  foamded  upon  good  and  sufficient  consideration. 
Not  upon  an  usurious  contract;  (g)  nor  upon  fraud  or  collusion,  either  to 
deceive  purchasers  bona  fide,  (A)  or  just  and  lawful  creditors;  (i)  any  of  which 
bad  considerations  will  vacate  the  deed,  and  subject  such  persons  as  put  the 
same  in  use,  to  forfeitures,  and  often  to  imprisonment  (2)    A  deed  also,  or  other 

fa)  Co.  LItt.  171.  fbj  Plowd.  434.  fej  Lyndew.  1. 1.  t.  10,  o.  1. 

(dj  Mirror,  c.  2.  i  87.  Cej   •  iiTor.  c.  S,  f  27.    litt.  H  371,  872.  (fj  Co.  LItt.  8S. 

fgj  Stat.  13  £liz.  o.  8.  (hj  Stat.  27  Eliz.  c.  4.  (ij  Stat.  13  Eliz.  o.  6. 


fl)  Generally,  at  the  present  time,  deeds  for  the  conveyance  of  lands  simply,  thoagh  called 
indentures,  are  execnted  only  by  the  grantors,  and  counterparts  are  not  made  and  not 
needful. 

(2)  But  a  deed  in  fraud  of  purchasers  or  creditors  is  not  void  as  between  the  parties  thereto, 
nor  even  as  to  third  persons  who  are  not  concerned  in  the  fraud.  Only  the  parties  who  would  be 
defrauded  by  it  can  allege  its  invalidity,  and  as  to  them  it  is  avoided  only  so  far  as  is  needful  for 
their  protection. 
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grant,  made  without  any  consideration,  is,  as  it  were,  of  no  oflFect :  for  it  is  con- 
strued to  enure,  or  to  be  effectual,  only  to  the  use  of  the  grantor  himself,  (k)  (3) 
r  ^,297  i  '^^^6  consideration  may  be  either  *a  good  or  a  valuable  one.  A  good 
^  ^   consideration  is  such  as  that  of  blood,  or  of  natural  love  and  affection, 

when  a  man  grants  an  estate  to  a  near  relation  ;  being  founded  on  motives  of 
generosity,  prudence  and  natural  duty;  a  valuable  consideration  is  such  as 
money,  marriage,  or  the  like,  which  the  law  esteems  an  equivalent  given  for  the 
grant:  (l)  and  is  therefore  founded  in  motives  of  justice.  Deeds  made  upon 
good  consideration  only,  are  considered  as  merely  voluntary,  and  are  frequently 
set  aside  in  favour  of  creditors,  and  bona  fide  purchasers.  (4) 

Thirdly ;  the  deed  must  be  written,  or  I  presume  printedy  (5)  for  it  may  be  in 
any  character  or  any  language ;  but  it  must  be  upon  paper  or  parchment  For 
if  it  be  written  on  stone,  board,  linen,  leather,  or  the  like,  it  is  no  deed,  (w) 
Wood  or  stone  may  be  more  durable,  and  linen  less  liable  to  erasures ;  but  writ- 
ing on  paper  or  parchment  unites  in  itself,  more  perfectly  than  any  other  way, 
both  these  desirable  qualities :  for  there  is  nothing  else  so  durable,  and  at  the 
same  time  so  little  liable  to  alteration :  nothing  so  secure  from  alteration,  that  is 
at  the  same  time  so  durable.  It  must  also  have  the  regular  stamps  imposed  on 
it  by  the  several  statutes  for  the  increase  of  the  public  revenue :  else  it  cannot 
be  given  in  evidence.  Formerly  many  conveyances  were  made  by  parol,  or  word 
of  mouth  only,  without  writing;  but  this  giving  a  handle  to  a  variety  of  frauds, 
the  statute  29  Car.  II,  c.  3,  enacts,  that  no  lease-estate  or  interest  in  lands,  tene- 
ments, or  hereditaments,  made  by  livery  of  seisin,  or  by  parol  only  (except 
leases,  not  exceeding  three  years  from  the  making,  and  whereon  the  reserved 
rent  is  at  least  two-thirds  of  the  real  valued,  shall  be  looked  upon  as  of  greater 
force  than  a  lease  or  estate  at  will ;  nor  shall  any  assignment,  grant,  or  surrender 
of  any  ititerest  in  any  freehold  hereditaments  be  valid  ;  unless  in  both  cases  the 
same  he  put  in  writing,  and  signed  by  the  party  granting,  or  his  agent  lawfully 
authorized  in  writing.  (6) 

{k)  Perk,  f  533.  (I)  8  Itep.  8$.  (m)  Co.  Litt.  229.    F.  N.  B.  122. 

(3)  [This  sentence  is  not  quite  accurately  worded :  from  the  expression  "  deed  or  other 
grant,"  it  might  be  inferred  that  a  deed  was  a  species  of  grant,  whereas  a  grant  is  oul^  one 
mode  of  conveyance  by  deed :  next,  it  is  not  true  that  all  deeds,  or  all  grants  made  without 
consideration,  are  of  no  effect,  for  1st,  as  to  all  deeds  which  operate  at  common  law,  or  by 
transmutation  of  possession,  that  thev  will  be  valid  at  law  to  pass  the  estates  they  profess  to 

Sass,  as  against  the  grantor,  though  made  without  auy  consideration  ;  and  secondly  as  to 
eeds  which  operate  under  the  statute  of  uses,  they  create  a  use  which  results  to  the  grantor. 
To  all  appearance,  indeed,  no  change  is  made  in  the  grantor's  title  or  rights  by  such  a  deed, 
yet  that  it  is  without  effect  in  law  cannot  be  said,  because  it  works  such  an  alteration  in  the 
grantor's  estate  from  that  which  he  had  before,  that  any  devise  of  the  lands  made  before  the 
date  of  the  deed,  will  have  no  effect,  unless  the  will  be  republished,  that  is,  in  fact,  new 
made.] 

(4)  This  rule  does  not  obtain  in  the  United  States.  A  deed  purely  voluntary  is  perfectly  valid 
as  against  any  subsequent  purchaser  from  the  gautor,  who  buys  with  notice,  whether  the  notice 
be  actual,  or  such  as  the  law  implies  from  the  recording  of  the  prior  deed.  4  Kent,  463 ;  Jackson 
r.  Town,  4  Cow.  603;  Salmon  v,  Beunett,  1  Conn.  525  ;  Bennett  v.  Bedford  Bank,  11  Mass.  421 ; 
Kicker  ©,  Ham,  14  id.  137 ;  Cathcart  v,  Robinson,  5  Pet.  280 ;  Atkinson  t;.  PhiDips,  1  Md.  Ch. 
Dec.  507 ;  Beal  r.  Warren,  2  Gray,  447;  Douglas  v.  Dunlap,  10  Ohio,  162. 

(5)  [Com. Dig.  Fait,  A  ;  3  Chitty^s  Com.  L.  6.  There  seems  no  doubt  that  it  may  be  printed, 
nod  that  if  signatures  be  requisite  the  name  of  a  party  in  print  at  the  foot  of  the  instrument  would 
Butfiee.    2  M.  and  S.  288 ;  2  Bos.  and  P.  238.] 

(t))  Nevertheless  courts  of  equity  have  long  been  in  the  practice  of  enforcing  the  specific  per- 
fonnance  (»f  parol  contracts  for  the  sale  of  lands,  where  there  have  been  such  acts  or  part  per- 
formance as  preclude  the  parties  being  placed  in  statu  qtM,  and  where,  under  the  circumstances, 
it  is  equitable  that  Kuch  performance  should  be  decreed.  See  Fry  on  Specific  Performance; 
SUiry  Eq.  Juris.  ^  712—799. 

[It  is  settled,  also,  that  trusts  of  lands  arising  by  implication,  or  operation  of  law,  are  not  with- 
in the  statute  of  frauds ;  if  they  were,  it  has  been  said,  that  statute  would  tend  to  promote  frauds 
rather  than  prevent  them.  Young  r.  Peachy,  2  Atk.  256,  257 ;  Willis  v,  Willis,  id.  71 ;  Anonym. 
2  Ventr.  361. 

The  statute  of  frauds  enacts,  that  no  agreement  respecting  lands  shall  be  of  force,  unless  it 
be  signed  by  the  party  to  he  charged ;  but  the  statute  does  not  say  that  every  agreement  so 
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Fourthly ;  the  matter  written  must  be  legally  and  orderly  set  forth :  that  is, 
there  must  be  words  sufficient  to  specify  the  agreement  and  bind  the  parties ; 
which  ♦sufficiency  must  be  left' to  the  courts  of  law  to  determine.(/t)  (7)  r  ^oqq  i 
For  it  is  not  absolutely  necessary  in  law  to  have  all  the  formal  parts  that  *-  •' 

are  usually  drawn  out  in  deeds,  so  as  there  be  sufficient  words  to  declare  clearly 
and  legally  the  party's  meaning.  But,  as  thede  formal  and  orderly  parts  are 
calculated *^to  convey  that  meaning  in  the  clearest,  distinctest,  and  most  effectual 
manner,  and  have  been  well  considered  and  settled  by  the  wisdom  of  successive 
ages,  it  is  prudent  not  to  depart  from  them  without  ^od  reason  or  urgent  ne- 
cessity;  and  therefore  I  will  here  mention  them  in  their  usual  (o)  order. 

1.  The  prefnises  may  be  used  to  set  forth  the  number  and  names  of  the  parties, 
with  their  additions  or  titles.  They  also  contain  the  recital,  if  any,  of  such 
deeds,  agreements,  or  matters  of  fact^  as  are  necessary  to  explain  the  reasons 
upon  which  the  present  transaction  is  founded;  and  herein  also  is  set  down  the 
consideration  upon  which  the  deed  is  made.  And  then  follows  the  certainty  of 
the  grantor,  grantee,  and  thing  granted,  (p) 

2,  3.  Next  come  the  habendum  and  tenendum,  (^)  The  office  of  the  habendum 
is  properly  to  determine  what  estate  or  interest  is  granted  by  the  deed :  though 
this  may  be  performed,  and  sometimes  is  performed,  in  the  premises.  In  which 
case  the  habendum  may  lessen,  enlarge,  explain,  or  qualify,  but  not  totally  con- 
tradict or  be  repugnant  to  the  estate  granted  in  the  premises.  As  if  a  grant  be 
"  to  A  and  the  heirs  of  his  body,"  in  the  premises ;  habendum  **  to  him  and  his 
heirs  forever,"  or  vice  versa  ;  here  A  has  an  estate-tail,  and  a  fee-simple  expect- 
ant thereon,  (r)  But,  had  it  been  in  the  premises  "  to  him  and  his  heirs, " 
habendum  **  to  him  for  life,"  the  habendum  would  be  utterly  void ;  («)  for  an 
estate  of  inheritance  is  vested  in  him  before  the  habendum  comes,  and  shall  not 
afterwards  be  taken  away  or  devested  bv  it  The  tenendum,  "  and  to  hold,"  is 
now  of  very  little  use,  and  is  only  kept  in  by  custom.  It  was  sometimes  formerly 
♦used  to  signify  the  tenure  by  which  the  estate  granted .  was  to  be   [  ♦299  ] 

n)  Co.  Lltt.  2«.             Co)  Jhid.  6.             (p)  See  Appendix,  No.  H,  f  1,  page  r.             fqj  I  hid. 
(r)  Co.  Litfc  81.    8  BoU.  Hep.  19,  M.    Cro.  Jao.  476  (t)  2  Rep.  «.    8  IJ:  M. 

signed  fthaU  bo  enfiirced.  To  adopt  that  construction  would  be,  to  enable  any  person  who  hod 
procured  another  to  sign  an  agreement  to  make  it  depend  tm  his  own  will  and  pleasure  whether 
it  should  be  on  agreement  or  not  Lord  Redesdale,  indeed,  has  intimated  a  doubt,  whether  in 
anjr  case  (not  turning  upon  the  fact  of  part  performance)  an  agreement  ought  to  be  enforced, 
which  has  not  been  signed  by,  or  on  behalf  of,  both  parties.  Lawrens(m  v.  Butler,  1  8ch.  and 
Lef.  20 ;  0*Rourke  v,  Percival,  2  Ball  and  Beat  G2.  Lord  Hardwioke  and  Sir  Wm.  Grant  held  a 
different  doctrine.  Backhouse  v.  Mohun,  3  Swanst.  435 ;  Powle  «.  Freeman,  9  Ves.  351 ;  West- 
em  V.  Russel,  3  Yes.  and  Bea.  192.  Lord  Eldon,  without  expressly  deciding  the  point,  seems  to 
have  leaned  to  Ix)rd  Redesdale's  view  of  the  question :  Huddlestone  v.  Biscoe,  11  Yes.  592 ;  and 
Sir  Thomas  Plumer  wished  it  to  be  considered  whether,  when  one  party  has  not  bound  himself, 
the  other  is  not  at  liberty  to  enter  into  a  new  agreement  with  a  third  person.  Martin  r.  Mitchell, 
2.  Jac.  and  Walk.  428. 

By  statute  8  and  9  Vic.  c.  106,  s.  4,  a  feoffment  made  after  the  first  of  October,  1845,  other  than  a 
feoffment  made  under  a  custom  by  an  infant  shall  be  void  at  law,  unless  evidenced  by  deed ;  and 
it  is  also  enacted  that  a  partition  and  an  exchange  of  any  hereditaments,  not  being  copyhold,  and 
a  lease  reouired  by  law  to  be  in  writin^,of  any  hereditaments,  and  an  assignment  of  a  chattel  in- 
terest not  ueing  C(»pvhold  in  any  hereditaments,  and  a  tturrender  in  writing  of  any  interest  therein 
not  bein^  a  oopyhold  interest,  and  not  being  an  interest  which  might  by  law  have  been  created  with- 
out writm^,  made  afler  the  firnt  day  of  October,  1845,  shall  also  be  void  at  law,  unless  made  by  deed.] 

Permission  from  the  owner  of  land  to  another,  to  erect  and  occupy  a  building  upon  his  premises, 
though  not  given  in  writinff,  will  make  the  building,  when  erected,  the  propertv  of  the  builder. 
But  this  permission,  pn)perly  called  a  license,  is  revocable  at  any  time ;  but  when  revoked,  the 
licensee  is  entitled  to  tne  building,  and  may  remove  it.  Dubois  v.  Kelley,  10  Barb.  496.  If, 
however,  the  owner  of  the  land  sell  to  a  third  person  who  has  no  knowledge  of  the  license,  such 
third  person,  it  seems,  takes  the  land  with  whatever  is  so  attached  as  to  pass  as  a  part  of  the  realty 
if  belonffing  to  the  grantor ;  and  in  such  a  case,  the  licensee,  if  |^e  had  not  previously  removed 
the  building,  would  lose  it  Prince  v.  Case,  10  Conn.  383.  That  a  licence  is  always  revocable, 
see  Burton  v.  Schuff,  1  Allen,  13 ;  Owen  v.  Field,  12  Allen,  257;  Pittmau  v.  Poor,  38  Me.  23; 
Rhodes  v.  Otis,  33  Ala.  600;  Pratt  v.Ogden,  34  N.  Y.  22;  Huff  v.  MoAulev,  53  Penn.  St  206; 
Houston  «.  Laffer,  46  N*.  H.  505.  A  strong  disposition  has  been  manifested  of  late  to  hold  that 
where  expenditures  have  been  made  upon  lands  in  reliance  upon  a  license  before  revocation,  tho 
licensor  shall  be  estopped  from  revoking  afterwards  unless  the  licensee  can  be  placed  in  statu  quo  . 
Kerick  V.  Kern,  14  S.and  R.  267;  Dark  v.  Johnston,  55  Penn.  St  164;  Snowdeno.  Wilas,  19 
Ind.  10;  Lanev.  Miller,  27  Ind.  534. 

(7)  For  rules  for  the  construction  of  deeds,  see  jhm^  379.  ^^  , 
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holden,  viz.:  ^^ tenendum  per  servitium  militarey  in  lurgagiOyin  libero  soo- 
aytOy^  &c.  But,  all  these  being  now  reduced  to  free  and  common  socage,  the 
tenure  is  never  specified.  Before  the  statute  of  quia  emptor es,  18  Edw.  I,  it  was 
also  sometimes  used  to  denote  the  lord  of  whom  the  land  should  be  holden  ;  but 
that  statute  directing  all  future  purchasers  to  hold,  not  of  the  immediate  grantor, 
but  of  the  chief  lord  of  the  fee,  this  use  of  the  tefienduvi  hath  been  also  anti- 
quated; though  for  a  long  time  after  we  find  it  mentioned  in  ancient  charters, 
that  the  tenements  shall  be  holden  de  capitalibus  dominis  feodi;  (t)  but  as  this 
expressed  nothing  more  than  the  statute  had  already  provided  for,  it  gradually 
grew  out  of  use.  (8) 

4.  Next  follow  the  terms  of  stipulation,  if  any,  upon  which  the  grant  is 
made ;  the  first  of  which  is  the  reddendum  or  reservation,  whereby  the  grantor 
doth  create  or  reserve  some  new  thing  to  himself  out  of  what  he  had  before 
granted,  as  "  rendering  therefor  yearly  the  sum  of  ten  shillings,  or  a  pepper- 
corn, or  two  days'  ploughing,  or  the  like."  (u)  Under  the  pure  feudal  svstem, 
this  render,  reditus,  return  or  rent,  consisted  in  chivalry  principally  of  Mili- 
tary services ;  in  villeinage,  of  the  most  slavish  offices ;  and  in  socage,  it  usually 
consists  of  money,  though  it  may  still  consist  of  services,  or  of  any  other 
certain  profit,  (w)  To  make  a  reddendum  good,  if  it  be  of  any  thing  newly 
created  by  the  deed,  the  reservation  must  be  to  the  grantors,  or  some,  or  one  of 
them,  ana  not  to  any  stranger  to  the  deed,  (x)  But  if  it  be  of  ancient  services 
or  the  like,  annexed  to  the  land,  then  the  reservation  may  be  to  the  lord  of  the 
fee.M 

5.  Another  of  the  terms  upon  which  a  grant  may  be  made  is  a  condition  ; 
which  is  a  clause  of  contingency,  on  the  happening  of  which  the  estate  granted 
may  be  defeated:  as  "provided  always,  that  if  the  mortgagor  shall  pay  the 
r  *QAA  1  mortgagee  *500Z.  upon  such  aday,  the  whole  estate  granted  shall  deter- 
L   "^""J   mine;"  and  the  like. (;?) 

6.  Next  may  follow  the  clause  of  warranty ;  whereby  the  grantor  doth,  for 
himself  and  his  heirs,  warrant  and  secure  to  the  grantee  the  estate  so  granted,  (a) 
By  the  feudal  constitution,  if  the  vassal's  title  to  enjoy  the  feud  was  disputed, 
he  might  vouch,  or  call  the  lord  or  donor  to  warrant  or  insure  his  gift ;  which 
if  he  failed  to  do,  and  the  vassal  was  evicted,  the  lord  was  bound  to  give  him 
another  feud  of  equal  value  in  recompense,  (b)  And  so,  by  our  ancient  law,  if 
before  the  statute  of  quid  emptores  a  man  enfeoffed  another  in  fee,  by  the  feudal 
verb  dedi,  to  hold  of  himself  and  his  heirs  by  certain  services ;  the  law  annexed 
a  warranty  to  this  grant,  which  bound  the  feoffer  and  his  heirs,  to  whom  the 
services  (which  were  the  consideration  and  equivalent  for  the  gift)  were  origin- 
ally stipulated  to  be  rendered,  (c)  Or  if  a  man  and  his  ancestors  had  imme- 
morially  holden  land  of  another  and  his  ancestors  by  the  service  of  homage 
(which  was  called  homage  auncestral\,  this  also  bound  the  lord  to  warranty ;  (d) 
the  homage  being  an  evidence  of  such  a  feudal  grant  And,  upon  a  similar 
principle,  in  case,  after  a  partition  or  exchange  of  lands  of  inheritance,  either 
party  or  his  heirs  be  evicted  of  his  share,  the  other  and  his  heirs  are  bound  to 
warranty,  {e)  because  they  enjoy  the  equivalent.  And  so,  even  at  this  day,  upon 
a  gift  in  tail  or  lease  for  life,  rendering  rent,  the  donor  or  lessor  and  his  heirs 
(to  whom  the  rent  is  payable)  are  bound  to  warrant  the  title.  (/)  But  in  a 
feoffment  in  fee,  by  the  verb  dedi,  since  the  statute  of  quia  emptores,  the  feoffer 
only  is  bound  to  tne  implied  warranty,  and  not  his  heirs  ;  {g)  because  it  is  a 
mere  personal  contract  on  the  part  of  the  feoffer,  the  tenure  (and  of  course  the 
ancient  services)  resulting  back  to  the  superior  lord  of  the  fee.    And  in  other 

(0  Appendix,  No.  I.    Madox.  Formul. poBtim,  («)  Appendix,  No.  11,  ( 1.  page  iii. 

(t0)  8oe  page  41.  (x)  Plowd.  13.    8  Rep.  71.  (yj  Appendix,  No.  I.  page  i. 

(c)  Ibid.  No.  II,  J  2,  page  vlii.  (a)  /  fr«.  No.  I,  page  i.  (6)  Feud.  I.  %  t.  8  and 25. 

(c)  Co.  Litt.  364. ,  [d)  Lltt. « 143.  («)  Co.  Utt.  174.  (/)  Ibid.  884.  iff)  ^^d. 

(9)  [The  hdbendumf  though  a  proper  and  fonnal  part,  of  a  conveyance  at  common  law,  is  not 
absolutely  es.sential ;  and  in  a  conveyance  merely  hy  way  of  declaration  of  use,  as  a  barjjain 
and  sale,  covenant  to  Btand  seised,  or  appointment,  it  is  obviously  unnecessary,  and  (unless  m  a 
bargain  and  sale)  improper.    See  5  B.  and  Ad.  783.] 
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forms  of  alienation,  gradually  introduced  since  that  statute,  *no  war-  r  ^^aq-*  -i 
rautj  whatsoever  is  implied ;  (h)  they  bearing  no  sort  of  analogy  to  the   L  J 

original  feudal  donation.  And  therefore  in  such  cases  it  became  necessary  to 
add  an  express  clause  of  warranty  to  bind  the  grantor  and  his  heirs ;  which 
is  a  kind  of  covenant  real,  and  can  only  be  created  by  the  verb  warrantizo  or 
warrant,  {i) 

These  express  warranties  were  introdnced,  even  prior  to  the  statute  of  quia 
emptores,  in  order  to  evade  the  strictness  of  the  feudal  doctrine  of  non-aJiena- 
tion  without  the  consent  of  the  heir.  For,  though  he,  at  the  death  of  his 
ancestor,  might  have  entered  on  any  tenements  that  were  aliened  without  his 
concurrence,  yet  if  a  clause  of  warranty  was  added  to  the  ancestor's  Rrant,  this 
covenant  descending  upon  the  heir  insured  the  grantee ;  not  so  much  by  con- 
firming his  title,  as  oy  obliging  such  heir  to  yield  him  a  recompense  in  lands  of 
equal  value :  the  law  in  favor  of  alienations,  supposing  that  no  ancestor  would 
wantonly  disinherit  his  next  of  blood ;  {k)  ana  therefore  presuming  that  he 
had  received  a  valuable  consideration,  either  in  land  or  in  money,  which  had 
purchased  land,  and  that  this  equivalent  descended  to  the  heir  together  with 
the  ancestor's  warranty.  So  that  when  either  an  ancestor,  bein^  the  rightful 
tenant  of  the  freehold,  conveyed  the  land  to  a  stranger  and  his  heirs,  or  released 
the  right  in  fee  simple  to  one  who  was  already  in  possession,  and  superadded  a 
warranty  to  his  deed,  it  was  held  that  such  warranty  not  only  bound  the 
warrantor  himself  to  protect  and  assure  the  title  of  the  warrantee,  but  it  also 
bound  his  heir :  and  this,  whether  that  warranty  was  lineal  or  collateral  to  the 
title  of* the  land.  Lineal  warranty  was,  where  the  heir  derived,  or  might  b\ 
possibility  have  derived,  his  title  to  the  land  warranted,  either  from  or  through 
the  ancestor  who  made  the  warranty :  as  where  a  father,  or  an  elder  son  in  the 
life  of  the  father,  released  to  the  disseisor  of  either  themselves  or  the  grand- 
father, with  warranty,  this  was  lineal  to  the  younger  son.  (l)  Collatercu  war- 
ranty was  where  the  heir's  title  to  the  land  neither  was,  nor  could  have  been, 
derived  from  the  *  warranting  ancestor ;  as  where  a  younger  brother  re-  r  ^^q^  i 
leased  to  his  father's  disseisor,  with  warranty,  this  was  collateral  to  the   •■  -» 

elder  brother,  (w)  But  where  the  very  conveyance  to  which  the  warranty  was 
annexed  immediately  followed  a  disseisin,  or  operated  itself  as  such,  (as  where  a 
fether  tenant  for  years,  with  remainder  to  his  son  in  fee,  aliened  in  fee-simple 
with  warranty),  this  being  in  its  original  manifestly  founded  on  the  tort  or 
wrong  of  the  warrantor  himself,  was  called  a  warranty  commencing  by  disseisin; 
and  feing  too  palpably  injurious  to  be  supported,  was  not  binding  upon  any 
heir  of  such  tortious  warrantor,  {n) 

In  both  lineal  and  collateral  warranty,  the  obligation  of  the  heir  (in  case  the 
warrantee  was  evicted,  to  yield  him  other  lands  in  their  stead)  was  only  on  con- 
dition that  he  had  other  sufficient  lands  by  descent  from  the  warranting  ances- 
tor, (o)  But  though  without  assets,  he  was  not  bound  to  insure  the  title  of 
another^  yet  in  case  of  lineal  warranty,  whether  assets  descended  or  not,  the 
heir  was  perpetually  barred  from  claiming  the  land  himself;  for  if  he  could  suc- 
ceed in  such  claim,  he  would  then  gain  assets  by  descent  (if  he  had  them«not 
before),  and  must  fulfil  the  warranty  of  his  ancestor:  and  the  same  rule  f /?) 
was  with  less  justice  adopted  also  in  respect  of  collateral  warranties,  which  lilte- 
wise  (though  no  assets  descended)  barred  the  heir  of  the  warrantor  from  claim- 
ing the  land  by  any  collateral  title ;  upon  the  presumption  of  law  that  he  might 
hereafter  have  assets  by  descent  either  from  or  throuffh  the  same  ancestor.  The 
inconvenience  of  this  latter  branch  of  the  rule  was  felt  very  early,  when  tenants 
by  the  curtesy  took  upon  them  to  aliene  their  lands  with  waiTanty ;  which  col- 
lateral warranty  of  the  father  descended  upon  the  son  (who  was  the  heir  of 
both  his  parents)  barred  him  from  claiming  his  maternal  inheritance;  to  remedy 
which  the  statute  of  Gloucester,  6  Edw.  I,  c.  3,  declared,  that  such  warranty 
should  be  no  bar  to  the  son,  unless  assets  descended  from  the  father.    It  was 

(A)  Thtd.  102.  (I)  Lilt  S  733.  {kS  Co.  Litt.  878.      >       (l>  LItt.  H  708.  706,  707. 

(m) /6<d.  H  705.  7V7.  («) /6ltf.  M  0B6,  70S.  (o)  Co.  Utt.  102.  (p)  Litt.  711,  718. 

531 


Digitized  by 


Google 


303  Alienation  by  Deed.  [Book  IJ 

r  *303 1   ^^^^^^^  attempted  in  50  Edw.  Ill,  *to  make  the  same  proyision  uni 
•-  J   versal,  by  enacting,  that  no  collateral  warranty  should  be  a  bar,  unless 

where  assets  descended  from  the  same  ancestor;  (q)  but  it  then  proceeded  not  to 
effect  However,  by  the  statute  11  Hen.  VII,  c.  20,  notwithstanding  any  alien- 
ation with  warranty  by  tenant  in  dower,  the  heir  of  the  husband  is  not  barred, 
though  he  be  also  heir  to  the  wife.  And  by  statute  4  and  6  Ann.  c  16,  all  war- 
ranties by  any  tenant  for  life  shall  be  void  against  those  in  remainder  or  rever- 
sion ;  and  all  collateral  wanranties  by  any  ancestor  who  has  no  estate  of  inher- 
itance in  possession,  shall  be  void  against  his  heir.  By  the  wording  of  which 
last  statute  it  should  seem  that  the  legislature  meant  to  allow,  that  the  collateral 
warranty  of  tenant  in  tail  in  possession,  descending  (though  without  assets) 
upon  a  remainder-man  or  reversioner,  should  still  bar  the  remainder  or  rever- 
sion. For  though  the  judges,  in  expounding  the  statute  de  donis,  held  that  by 
analogy  to  the  statute  of  ffloucester,  a  lineal  warranty  by  the  tenant  in  tail  with- 
out assets  should  not  bar  the  issue  in  tail,  yet  they  held  such  warranty  with 
assets  to  be  a  suflBcient  bar :  (r)  whix3h  was  therefore  formerly  mentioned  (s)  as 
one  of  the  ways  whereby  an  estate-tail  might  be  destroyed ;  it  oeing  indeed  noth- 
ing more  in  effect  than  exchanging  the  lands  entailed  for  others  of  equal  value. 
They  also  held,  that  collateral  warranty  was  not  within  the  statute  de  donis;  as 
that  act  was  principally  intended  to  prevent  the  tenant  in  tail  from  disinherit- 
ing his  own  issue;  and  therefore  collateral  warranty  ^though  without  assets) 
was  allowed  to  be,  as  at  common  law,  a  sufficient  bar  oi  the  estate- tail  and  all 
remainders  and  reversions  expectant  thereon,  {t)  And  so  it  still  con^nues  to 
be,  notwithstanding  the  statute  of  Queen  Anne,  if  made  by  tenant  in  tail  in  pos- 
session :  who  therefore  may  now,  without  the  forms  of  a  fine  or  recovery,  in  some 
cases  make  a  good  conveyance  in  fee-simple,  by  superadding  a  warranty  to  his 
grant;  which,  if  accompanied  with  assets,  bars  his  own  issue,  and  without  them 
bars  such  of  his  heirs  as  may  be  in  remainder  or  reversion.  (9) 
r  *304 1  *^*  After  warranty  usually  follow  covenants,  (10)  or  conventions,  which 
••  J   are  clauses  of  agreement  contained  in  a  deed,  whereby  either  party  may 

r?;  Co.  Litt.  873.  rr;Littl712.    2lQ8t.293.  ro  Page  116.  rU  Co.  Lltt  874.    S  Inst  836. 

(9)  [Estates- tail  and  estates  expectant  thereon  are  not  now  barrable  by  warranty,  bntby  sim- 
pler means.  See  statute  3  and  4  wm.  IV,  c.  74,  s.  14.  And  since  statute  3  and 4  Wm. TV,  o.  27,  and 
the  statute  above  mentioned,  warranties  of  real  estate  have  ceased  to  have  practical  operation.] 

(10)  [The  word  ^*  covenant"  is  not  essentially  necessary  to  the  validiU'  of  a  covenant,  for  a 
proviso  to  piMT  is  a  covenant,  and  may  be  so  declared  upon.  Clapham  r.  Moylo,  Lev.  155.  And 
It  may  be  inferred  from  the  exception  in  another  covenant.    16  East,  352. 

Covenants  which  affect,  or  are  intimately  attached  to,  the  thine  granted,  as  to  repair,  pay  rent, 
^c,  a^e  said  to  run  with  the  land,  and  bind  not  only  the  lessee,  but  his  assignee  also:  5  Co.  16 
b. ;  and  enure  to  the  heir  and  assignee  of  the  lessor,  even  although  not  named  in  the  covenant. 
See  2  Lev.  92.  As  are  also  those  which  the  grantor  makes  that  he  is  seised  in  fee,  has  a  right  to 
convey,  for  quiet  enjoyment,  for  ftirther  assurance,  and  the  like,  which  enure  not  only  to  the 
grantee,  but  also  to  his  assignee :  1  Marsh.  107 ;  S.  C,  5  Taunt.  418 ;  4  M.  and  S.  188 ;  id.  53 ; 
and  to  executors,  Ac,  according  to  the  nature  of  the  estate.  2  Lev.  26 ;  Spencer's  Case,  5  Co. 
17,  b. ;  3  T.  R.  13.  And  these  are  covenants  real,  as  they  either  ^ass  a  realty,  or  confirm  an 
obligatioiif  so  connected  with  realty,  that  he  who  has  the  realty  is  either  entitled  to  the  benefit 
of,  or  is  liable  to  perform,  the  obligation.  Fitz.  N.  B.,  145 ;  Shep.  Touch,  o.  7, 161.  See,  as  to 
right  and  liability  of  suing  and  being  sued  on  these  covenants,  in  case  of  heirs,  assignees,  &o.,  1 
Chitty  on  PI.  10,  11, 13,  38,  39,  42.] 

The  most  common  covenants  in  American  conveyances  are :  Ir.  That  the  grantor  is  well  seized 
of  the  premises  described ;  2.  That  he  has  g<K)d  right  and  lawful  authority  to  sell  and  convey 
the  same ;  3.  That  the  premises  are  free  from  any  incumbrance ;  4.  That  the  grantor  will  pro- 
tect th&  grantee  in  the  quiet  enjoyment  of  the  same  as  against  all  persons  lawfuUy  claiming,  and, 
5.  The  covenant  of  general  warranty.  The  first  three  of  these  covenants  are  broken  at  once,  if 
at  all,  and  a  right  of  action  immediately  accrues  in  favor  of  the  grantee.  Bingham  v.  Weider- 
wax,  1  N".  Y.  509;  Parker  v.  Brown,  15  N.  H.  176;  Hamilton  t;.  Cutts,  4  Mass.  349;  Baker  r. 
Hunt,  40  III.  264.  As  to  what  will  constitute  a  breach  of  the  covenant  of  seisin,  see  Porter  v. 
Perkins,  5  Mass.  233;  Sedgwick  «.  Hollenbeck,  7  Johns.  376;  Mott  r.  Palmer,  1  N.  Y.  574.  The 
covenant  against  incumbrances  extends  to  easements:  Prcscott  v,  Trueman,  4  Mai«.  629; 
Butler  V,  Gale,  27  Vt  739 ;  Wilson  v.  Cochran,  46  Penn.  St.  232 ;  as  well  as  to  liens  of  every 
description ;  and  the  grautor  is  liable  upon  it  if  an  incumbrance  exists,  notwithstanding  the 
grantee  was  aware  of  it  when  he  received  the  cx)nveyance.  Townsendt;.  Weld,  8  Mass.  146; 
Harlow  p.  Thomas,  15  Pick.  66.  The  fourth  and  fifth  covenants  are  designed  to  protect  the 
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stipulate  for  the  truth  of  certain  facts,  or  may  bind  himself  to  perform,  or  ^ve, 
something  to  the  other.  Thus  the  grantor  may  covenant  that  ne  hath  a  right 
to  convey  ;  or  for  the  grantee's  quiet  enjoyment ;  or  the  like ;  the  grantee  may 
covenant  to  pay  his  rent,  or  keep  the  premises  in  repair,  &c.  (u)  If  the  covenan- 
tor covenants  for  himself  and  his  heirs,  it  is  then  a  covenant  real,  and  descends 
upon  the  heirs ;  who  are  bound  to  perform  it,  provided  they  have  assets  by  de- 
scent, but  not  otherwise;  if  he  covenants  also  for  his  eocecutors  and  admimstra- 
tors,  his  personal  assets,  as  well  as  his  real,  are  likewise  pledged  for  the 
performance  of  the  covenant;  which  makes  such  covenant  a  better  security 
than  any  warranty.  (11)  It  is  also  in  some  respects  a  less  security,  and  therefore 
more  beneficial  to  the  grantor ;  who  usually  covenants  only  for  the  acts  of  him- 
self and  his  ancestors,  whereas  a  general  warranty  extends  to  ^1  mankind.  For 
which  reasons  the  covenant  has  in  modern  practice  totally  superseded  the  other. 

8.  Lastly,  comes  the  conclusion,  which  mentions  the  execution  and  date  of 
deed,  or  the  time  of  its  beinff  given  or  executed,  either  expressly,  or  by  refer- 
ence to  some  day  and  year  before  mentioned,  (^tv)  Not  but  a  deed  is  good, 
although  it  mention  no  aate ;  or  hath  a  false  date ;  or  even  if  it  hath  an  impos- 
sible date,  as  the  thirtieth  of  February :  provided  the  real  day  of  its  being  dated 
or  given,  that  is  delivered,  can  be  proved,  {x)  (12) 

I  proceed  now  to  the  fifth  requisite  for  making  a  good  deed;  the  readina  (13) 
of  it  This  is  necessary,  wherever  any  of  the  parties  desire  it ;  and,  if  it  be  not 
done  on  his  request^  the  deed  is  void  as  to  him.  If  he  can,  he  should  read  it 
himself;  if  he  be  blind  or  illiterate,  another  must  read  it  to  him.  If  it  be  read 
falsely,  it  will  be  void :  at  least  for  so  much  as  is  misrecited ;  unless  it  be  ajzreed 
by  collusion  that  the  deed  shall  be  read  false,  on  purpose  to  make  it  void;  tor  in 
such  case  it  shall  bind  the  fraudulent  party,  {y) 

♦Sixthly,  it  is  requisite  that  the  party,  whose  deed  it  is,  should  seal,  (14)  r  ^qq^  -i 
and  now  in  most  cases,  I  apprehend,  should  sign  it  also.  (15)    The  use  L   ^     -i 

(u)  Appendix  No.  n.  ( S»  page  yiU.  (w)  IHd,  pag«  xlL  («)  Co.  Utt.  40.    Dyer,  tt 

(jf)  S  itep.  8,  9.    llBep.  97. 

title  in  the  futiire,  and  thej  pass  to  the  heirs  and  assignees  of  the  grantee  ontil  a  breach  ooonrs, 
and  an  action  Uien  accrues  in  favor  of  the  person  then  entitled  aA  heir  or  assignee.  AJl  these 
covenants  may  be,  and  frequently  are,  qualified  by  exceptions.  See  Bawle  on  Covenants;  2 
Washb.  Real  Prop.  642. 

ril)  [The  executors  and  administrators  are  boond  by  every  ooyenant  without  being  named, 
oniess  it  is  such  a  covenant  as  is  to  be  performed  personally  by  the  covenantor,  and  ttiere  has 
been  no  breach  before  his  death.    Cro.  Elis.  5r>3.] 

(12)  [The  date  of  a  deed  is  not  essential.  Com.  Dig.  Fait,  B.  3.  In  ancient  times  the  date 
of  the  deed  was  generally  omitted,  and  the  reason  was  this,  vis. :  that  the  time  of  prescription 
frequently  changed,  and  a  deed  dated  before  the  time  of  prescription  was  not  pleadable,  but  a 
deed  without  date  might  be  alleged  to  be  made  within  the  time  of  prescription.  Dates  began 
to  be  added  in  the  reigns  of  Edw.  Iland  Edw.  III. 

Where  a  deed  purported  to  bear  date  on  the  20th  of  November,  and  was  exeeuted  by  one 
of  two  defendants  on  the  16th  of  that  -month,  and  bv  the  other  on  a  previous  day,  it  was  held 
to  be  immaterial,  it  not  appearing  that  a  blank  was  left  for  the  date  at  the  time  of  the  execu- 
tion. 6  Moore,  483.  And  where  there  is  no  date  to  a  deed,  and  it  directs  something  to  be  done 
within  a  certain  time  after  its  supposed  date,  the  time  will  be  calculated  from  the  delivery,  2  Ld. 
Raym.  1076.] 

(13)  [But  this  is  not  necessary  even  in  the  case  of  an  illiterateperson,  unless  he  desires  it  to 
be  done.    1  Nev.  and  M.  578  ;  4  B.  and  Ad.  647 ;  See  8  Car.  and  F  124.1 

(14)  [Sealing  must  be  averred  in  pleading.  1  Saund.  290,  n.  1.  If  A  execute  a  deed  for 
himself  and  his  partner  by  the  authority  of  nis  partner  and  in  hia  presence,  it  has  been  held  a 
good  execution,  though  only  sealed  onee;  4  T.  R.  313;  3  Yes.  576;  though  it  is  an  established 
rule,  that  one  partner  cannot  bind  the  other  partners  by  deed.  7  T.  R.  207,  A  person  execut- 
ing a  deed  for  his  principal  should  sign  in  the  name  of  the  principal :  6  T.  R.  176 ;  or  thus,  "  for 
A  B  (the  principal),  E  F  his  attorney."    2  East,  142.] 

In  some  of  the  United  States  a  seal  is  not  necessary  to  a  deed.  See  Shelton  v.  Armor  13  Ala. 
647 ;  Simpson  r.  Mundee,  3  Kansas,  172 ;  Person  v.  Armstrong,  1  Iowa,  282 ;  McEinney  i;.  MH- 
ler,  19  Mich.  142.  In  others  a  scroll  or  any  other  device  employed  oy  the  parties  as  a  substitute  for  a 
seal  is  sufficient.    As  to  seals  generally,  see  1  Am.  Law.  Rev.  638. 

(15)  [Signing  seems  unnecessary,  unless  in  cases  under  the  statute  of  frauds  and  deeds  exe- 
cuted under  powers.     C<»m.  Dig.  Fait,  B.  1;  17  Ves.  459.] 

Signing  is  probably  necessary  in  all  the  United  States.    2  Washb.  Real  Prop.  569. 
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of  seals,  as  a  mark  of  authenticity  to  letters  and  other  instruments  in  writ- 
ing, is  extremely  ancient  We  read  of  it  among  the  Jews  and  Persians  in 
the  earliest  and  most  sacred  records  of  history,  (z)  And  in  the  book  of 
Jeremiah  there  is  a  very  remarkable  instance,  not  only  of  an  attestation, 
by  seal,  but  also  of  the  other  usual  formalities  attending  a  Jewish  pur- 
chase, (a)  In  the  civil  law,  also,  (b)  seals  were  the  evidence  of  truth ;  and 
were  required,  on  the  part  of  the  witnesses,  at  least,  at  the  attestation  of 
every  testament  But  m  the  times  of  our  Saxon  ancestors,  they  were  not 
much  in  use  in  England.  For  though  Sir  Edward  Ooke^c)  relies  on  an 
instance  of  King  Edwin's  making  use  of  a  seal  about  an  hunared  years  before 
the  conquest,  yet  it  does  not  follow  that  this  was  the  usage  among  the  whole 
nation:  and  perhaps  the  charter  he  mentions  may  be  of  doubtful  authority, 
from  this  very  circumstance,  of  being  sealed ;  since  we  are  assured  by  all  our  an- 
cient historians,  that  sealing  was  not  then  in  common  use.  The  method  of  the 
Saxons  was  for  such  as  could  write  to  subscribe  their  names,  and  whether  they 
could  write  or  not,  to  affix  the  sign  of  the  cross ;  which  custom  our  illiterate  vul- 
gar do,  for  the  most  part,  to  this  day  keep  up ;  by  signing  a  cross  for  their  mark, 
when  unable  to  write  their  names.  And  indeed  this  mability  to  write,  and  there- 
fore making  a  cross  in  its  stead,  is  honestly  avowed  by  Csedwalla,  a  Saxon  king, 
at  the  end  of  one  of  his  charters,  {d)  In  like  manner,  and  for  the  same  unsur- 
r  *306  1  ^^^"^^^1®  r^^soi^j  ^^®  Normans,  a  brave  but  *illiterate  nation,  at  their 
»•  -'   first  settlement  in  France,  used  the  practice  of  sealing  only,  without 

writing  their  names :  which  custom  continued  when  learning  maae  its  way 
among  them,  though  the  reason  for  doing  it  had  ceased ;  and  hence  the  chai-ter 
of  Edward  the  Confessor  to  Westminster-abbey,  himself  being  brought  up  in 
Normandy,  was  witnessed  only  by  his  seal,  and  is  generally  thought  to  be  the 
oldest  sealed  charter  of  any  authenticity  in  England,  (e)  At  the  conquest,  the 
Norman  lords  brought  over  into  this  kingdom  their  own  fashions ;  and  intro- 
duced waxen  seals  only,  instead  of  the  English  method  of  writing  their  names, 
and  signing  with  the  sign  of  the  cross.(/)  And  in  the  reign  of  Edward  J,  every 
freeman,  and  even  such  of  the  more  substantial  villeins  as  were  fit  to  be  put 
upon  juries,  had  their  distinct  particular  seals,  (g)  The  impiessions  of  these 
seals  were  sometimes  a  knight  on  horseback,  sometimes  other  devices:  but  coata 
of  arms  was  not  introduced  into  seals,  nor  indeed  into  any  otner  use,  till  about 
the  reign  of  Richard  the  First,  who  brought  them  from  the  croisade  in  the  holy 
land ;  where  they  were  first  invented  and  painted  on  the  shields  oi  the  knights  to 
distinguish  the  variety  of  persons  of  every  Christian  nation  who  resorted  thither, 
and  who  could  not,  when  clad  in  complete  steel,  be  otherwise  known  or  ascertained. 

This  neglect  of  signing,  and  resting  only  upon  the  authenticity  of  seals, 
remained  very  long  among  us ;  for  it  was  held  in  all  our  books  that  sealing 
alone  was  sufficient  to  authenticate  a  deed:  and  so  the  common  form  of  attest- 
ing deeds, — ^^sealed  and  delivered,"  continues  to  this  day ;  noth  with  standing  the 
statute  29  Car.  II,  c.  3,  before  mentioned,  revives  the  Saxon  custom,  and  expressly 
directs  the  signing,  in  all  grants  of  lands,  and  many  other  species  of  deeds :  in 
which  therefore  signing  seems  to  be  now  as  necessary  as  sealing,  though  it  hath 
been  sometimes  held  that  the  one  includes  the  other,  {h^ 

A  seventh  requisite  to  a  good  deed  is,  that  it  be  delivered  (16)  by  the  party 

it)  1  Kinfs,  c.  21.    Daniel,  o.  6.    Rsther.  c.  8. 

(a)  "Anil  I  bought  the  fluid  of  llanamecl,  and  vrelghod  him  the  raonej,  even  seventeen  shekels  of  silver. 
And  I  subscribed  the  evidence,  and  sealed  it,  and  took  witnesses,  and  woiffhed  him  the  money  in  the  bal- 
ances. And  I  took  the  evidence  of  the  purchase,  both  that  which  was  scaled  according  to  the  law  and  cii8> 
torn,  and  also  that  which  was  open."    C.  32.  ^ 

(b)  Inat.  2,  10,  2  and  3.  (c)1  TnMt.  7. 

id)  '*  Propria  manu  pro  ignoratUia  literarum  aignum  tancta  erucia  expre$9i  et  subgertoH.**  Seld.  Jan, 
Angl.  I.  1,  f  42.  And  this  ^acconiing  to  Procopins^,  the  Emperor  Justin  in  the  East,  and  Theodoric  king 
of  tlie  Goths  in  Italy,  had  before  authorised  by  tlieir  example,  on  account  of  their  inability  to  write. 

(e)  Lamb.  Archdon.    51. 

(/)  "A^ormtmni  chirographorum  oor^fiectionem^  cum  crucibua  aurei»,  alUgque  HgnacuUt  »aeri»f  inAf^Ua 
Mrmari  aolUam,  in  coram  impretsam  mutant,  modumque  acribendi  Anglicum  re/icwni,*^    Inirnlph. 

ig)  Stat  ExoD.  14  Ed.  1.  (hj  3  I^v.  1.    Stra.  704. 

(16)  No  title  ]ja88e8  by  a  deed,  thoa^^h  it  be  executed  with  all  due  formalities,  so  long  as  the 

grantor  retains  it  in  bis  own  possession.    Overman  v.  Ken,  17  Iowsl  490.    It  is  oom  the 
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himself  or  his  certain  attorney,  which  therefore  is  *also  expressed  in  r  <,qq«  • 
the  attestation ;  "  sealed  and  delivdred.'     A  dfeed  takes  effect  only  from   L  J 

this  tradition  or  delivery ;  for  if  the  date  be  false  or  impossible,  the  delivery 
ascertains  the  time  of  it  And  if  another  person  seals  the  deed,  yet  if  the  party 
delivers  it  himself,  he  thereby  adopts  the  sealing,  (i)  and  by  a  parity  of  reason 
the  signing  also,  and  makes  them  both  his  own.  A  delivery  may  be  either 
absolute,  that  is,  to  the  party  or  grantee  himself;  or  to  a  third  person,  to  hold 
till  some  conditions  be  performed  on  the  part  of  the  grantee :  in  which  last 
case  it  is  not  delivered  asskdeed,  but  as  an  escrow  ;  thati8,as  a  scrowl  or  writing; 
which  is  not  to  take  effect  as  a  deed  till  the  conditions  be  performed ;  and  then 
it  is  a  deed  to  all  intents  and  purposes,  (j) 

The  last  requisite  to  the  validity  of  a  deed  is  the  attestation,  or  execution  of 
it  in  the  presence  of  witnesses:  (17)  though  this  is  necessary,  rather  for  pre- 

(<)  Perk.  { 190.  (j)  Co.  LItt.  86. 

delivery  that  a  deed  takes  effect;  but  this  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  have  been  made  on  the  day  the  deea  bears  date.  Jackson  v.  Bard,  4  Johns.  230 ; 
Cutts  V.  York  Co.,  18  Me.  190 :  Geiss  v.  Odenheimer,  4  Teates,  278.  If,  however,  the  acknowl- 
edgment of  the  deed  bears  date  after  the  date  of  the  deed  itself,  the  delivery  wUl  be  presumed 
to  nave  been  made  subsequent  to  the  acknowledgment,  that  being  the  usual  course.  Blanch- 
ard  V.  Tyler,  12  Mich.  339 ;  contra,  Ford  p.  Gregory,  10  B.  Monr.  175.  Possession  of  the  deed 
by  the  grantee  is  evidence  of  due  delivery,  but  it  is  not  conclusive,  and  it  may  nevertheless  be 
shown  that  after  execution  the  grantee  had  taken  it  without  the  grantor's  assent.  Mills  v. 
Gore,  20  Pick.  36 ;  Hadlock  v.  Hadlock,  22  111.  388.  If,  however,  the  grantee,  in  the  presence 
of  the  grantor,  takes  possession  of  the  deed  without  objection,  the  assent  of  the  latter  will  be 
presumed.  Williams  v,  Sullivan,  10  Rich.  Eq.  217.  Delivery  to  a  stranger  for  the  grantee  is 
sufficient,  even  though  the  latter  be  not  aware  of  it  at  the  time,  if  he  subsequently  assents. 
Buffum  V,  Green,  5  N.  H.  71 ;  Cooper  v.  Jackson,  4  Wis.  553 ;  Hatch  v.  Hatch,  9  Mass.  307 ; 
Wesson  v.  Stevens,  2  Ired.  Eq.  557;  Hatch  «?.  Bates,  54  Me.  136;  Stephens  v.  Huss,  54  Penn. 
St.  20 ;  Revard  t>.  Walker,  39  III.  413.  And  the  recording  of  a  deed  by  the  grantor  may  be 
regarded  as  a  delivery  of  it  to  the  recorder  for  the  grantee.  Jackson  v.  Leek,  12  Wend.  107 ; 
Denton  v.  Perry,  5  Vt  382.  But  if,  in  such  a  case,  the  deed  does  not  come  to  the  knowledge 
of  the  grantee  until  after  the  grantor's  death,  the  delivery  is  not  effectual.  Maynard  v,  May- 
nard,  10  Mass.  456.  But  see  Mitchell  v.  Ryan,  3  Ohio,  N.  S.  377.  Where  a  deed  is  recorded, 
and  there  is  no  evidence  who  caused  it  to  be  done,  delivery  is  presumed ;  and  it  has  been  held 
that  the  like  presumption  arises  where  the  grantor  himself  placed  it  on  record.  Mitchell  t;. 
Ryan,  3  Ohio,  N.  S.  377 ;  Polk  v,  Vam,  9  Rich.  Eq.  303.  But  see  Maynard  v.  Maynard,  10 
^ass.  456 ;  Samson  v,  Thornton,  3  Met.  275.  A  deed  may  be  delivered  upon  condition  to  be 
performed  before  it  shall  take  effect,;  in  which  case  it  is  called  an  escrow  ;  but  in  such  a  case 
the  delivery  must  be  to  some  third  person,  to  hold  until  the  condition  is  performed.  If  deliv- 
ered to  the  grantee  himself  upon  condition,  the  condition  is  void,  and  the  deed  takes  effect  at 
once.  Brown  v.  Reynolds,  5  Sneed,  639 ;  Dawson  v^  Hall,  2  Mich.  390 ;  Graves  t;.  Tucker,  10 
S.  and  M.  9.  See  Resor  v.  Railroad  Co.,  17  Ohio  St  139.  Where  a  deed  is  placed  in  escrow,  it 
takes  effect  from  the  delivery  made  after  the  condition  is-  performed ;  Jackson  v.  Rowland,  6 
Wend.  666 ;  and  if  tiie  custodian  of  the  deed  shall  deliver  it  without  performance  of  the  condi- 
tion, such  second  delivery  is  ineffectual :  Stiles  v.  Brown,  16  Vt.  563 ;  and  it  seems  that  even 
an  innocent  purchaser  from  the  grantee  cannot  hold  in  such  a  case.  See  People  v,  Bostwick,  32 
N.  Y.  450  ;  Smith  r.  South  Royalton  Bank,  32  Vt.  341.  But  see  Blight  r.  Schenck,  10  Penn.  St. 
285 ;  Berry  v.  Anderson,  22  Ind.  40. 

(17)  [It  is  not  essential  to  the  validity  of  a  deed,  in  general,  that  it  should  be  executed  in  the 
presence  of  a  witness.  Com.  Dig.  Fait,  B.  4.  And  where  the  names  of  two  fictitious  persons 
had  been  subscribed  by  way  of  attestation,  the  judge  permitted  the  plaintiff,  who  ha<l  received 
the  deed  from  the  «defendant  in  that  deceitful  f^hape,  to  give  evidence  o'f  the  handwriting  of 
the  defendant  himself;  and  where  the  subscribing  witness  denied  any  recollection  of  the  execu- 
tion, proof  of  his  handwriting  was  deemed  sufficient.    Peake  Rep.  2^),  146 ;  2  Camp.  635.] 

The  statutes  of  some  of  the  United  States  make  the  presence  and  attestation  of  witnesses 
essential  to  the  validity  of  the  deed.  See  2  Washb.  Real  Prop.  572.  Generally,  however,  thev 
ve  required  only  for  the  purpose  of  authenticating  the  deed,  in  order  that  it  may  be  recorded, 
and  the  deed  wul  be  vahd  as  against  the  grantor  and  all  others  acquiring  rights,  with  knowl- 
edge of  it,  without  either  witnesses  or  record.  Long  v,  Ramsey,  1  S.  and  R.  73 ;  Dole  v.  Thur- 
low,  12  Met.  157 ;  Dougherty  v.  RandaU,  3  Mich.  581 ;  WiawaU  v,  Ross,  4  Port.  321.  What 
has  been  said  as  to  witnesses  is  true  also  as  to  acknowledgment;  in  some  states  this  is  essential 
to  give  the  deed  validity,  while  in  others  it  is  only  a  ceremony  preliminary  to  the  record.  The 
statutes  regarding  the  record  of  deeds  are  not  uniform ;  in  most  of  the  states  the  record  is 
required  for  the  purpose  of  notice,  and  to  protect  subsequent  bona  fide  purchasers ;  and  an 
unrecorded  deed  is  effectual  against  the  grantor  and  his  heirs,  as  well  as  against  subsequent 
purchasers  and  mortgagees  under  him,  who  have  received  their  conveyances  and  liens  with 
knowledge  of  such  unn'corded  deed.  Upon  this  subject,  see  4  Kent,  456,  et  seq.;  2  Wanhb. 
Real  Pr<4p.  590,  et  seq.    The  record  of  a  deed  not  executed  with  all  the  statutory  formalitieS| 
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serving  the  eyidenoe,  than  for  constituting  the  essence  of  the  deed.  Our  modern 
deeds  are  in  reality  nothing  more  than  an  improvement  or  amplification  of  the 
brevia  tedata  mentioned  by  the  feudal  writers,  {h)  which  were  written  memoran- 
dums, introduced  to  perpetuate  the  tenor  of  the  conveyance  and  investiture,  when 
grants  by  parol  only  became  the  foundation  of  jTrequent  dispute  and  uncertainty. 
To  this  end  they  registered  in  the  deed  the  persons  who  attended  as  witnesses, 
which  was  formerly  done  wiMiout  their  signing  their  names  ^that  not  bein^ 
always  in  their  power), but  they  only  heard  the  deed  read;  ana  then  the  clerk 
or  scribe  added  their  names,  in  a  sort  of  memorandum,  thus:  ^hijs  tesiibus 
JohaniM  MoorBj  Jacobo  Smithy  et  aUis,  ad  hanc  rem  convocatis/^  (/)  This,  like 
all  other  solemn  transactions,  was  originally  done  only  coram  partbus^  (m)  and 
frequently  when  assembled  in  the  court-baron,  hundred,  or  county-court ;  which 
was  then  expressed  in  the  attestation,  teste  comitatu  hundredOy  £c.  {n)  After- 
r  *308 1  ^^^'^^  ^^®  attestation  of  other  witnesses  was  allowed,  the  trial  in  *case  of 
^  -'a  dispute  being  still  reserved  to  th^  pares;  with  whom  the  witnesses  (if 

more  than  oue^  were  associated  and  joined  in  the  verdict ;  (o)  till  that  also  was 
abrogated  by  tne  statute  of  York,  12  Edw.  II,  st.  1,  c.  2.  And  in  this  manner, 
with  some  such  clause  ofAiis  testtbus,aTe  all  old  deeds  and  charters, particularly 
magna  carta,  witnessed.  And  in  the  time  of  Sir  Edwai-d  Coke,  creations  of 
nobility  were  still  witnessed  in  the  same  manner.  (»)  But  in  the  king's  common 
charters,  writs  or  letters  patent,  the  style  is  now  altered:  for  at  present  the  king 
is  his  own  witness,  and  attests  his  letters  patent  thus:  "  Teste  meipsOy  witness 
ourself  at  Westminster,"  &c.,  a  form  which  was  introduced  bv  Richard  the 
First,  (q)  but  not  commonly  used  till  about  the  beginning  of  the  fifteenth 
centuiy;  nor  the  clause  of  hijs  testibus  entirely  discontinued  till  the  reign  of 
Henry  the  Eighth :  (r)  which  was  also  the  aera  of  discontinuing  it  in  the  deeds 
of  subiects,  learning  being  then  revived,  and  the  faculty  of  writing  more  general : 
and,  therefore,  ever  since  that  time  the  witnesses  have  usually  subscribed  their 
attestations,  either  at  the  bottom,  or  on  the  back  of  the  deed,  (s) 

III.  We  are  next  to  consider,  how  ap  deed  may  be  avoided,  or  rendered  of  no 
effect    And  from  what  has  been  before  laid  down,  it  will  follow,  that  if  a  deed 
wants  any  of   the  essential    requisites    before    mentioned;  either,  1.  Proper 
parties,  and  a  proper,  subject-matter :  2.  A  good  and  sufficient  consideration : 
3.  Writing  on  paper  or  parchment,  duly  stamped :  4.  Sufficient  and  legal  words, 
iroperly  disposed :  5.  fieadin^,  if  desired,  before  the  execution  :  6.  Sealing,  and, 
ly  the  statute,  in  most  cases  signing  also :  or,  7.  Delivery ;  it  is  a  void  deed  ab 
initio.    It  may  also  be  avoided  by  matter  ex  post  facto :  as  1.  By  rasure,  interlining 
or  other  alteration   in   any  material   part:   unless  a  memorandum  be  made 
thereof  at   the  time  of  the  execution   and  attestation,  (t)  (18)    2.  By  break- 
rib;  Feud.  L  1.  i,  4.  aj  Co.  Litt.  7.  Cm)  Fend  I.  2,  *.  83. 
(n)  Spelm.  Glou.  228.    Madox.  Formul,  No.  221,  822,  <{60.  (o)  Go.  LItt  6. 
(p)  2  Inst.  77.             (q)  Madox.  Formul.  No.  615.             (r)  Ibid,    Dissert.  IbL  89. 
(8)  2  lost.  78.    See  page  878.             (i)  U  Bop.  27.  x 

is  notice  to  no  one.  Oalpin  v.  Abbott,  6  Micb.  17 ;  Blood  e;.  Blood,  23  Pick.  80 ;  Eemfl  «.  8wope, 
2  Watts,  75;  Bossard  v.  White,  9  Rich.  Eq.  48:};  Peck  v.  Mallams,  10  N.  X.  518;  Herndon  v. 


I 


Kimball,  7  Geo.  432;  Choteaa  v,  Jones,  11  III.  300. 

n8)  The  effect  which  an  erasnre,  interlineation  or  other  alteration  in  a  deed  may  have  upon 
it  aoes  not  depend  npon  whether  or  not  a  memorandum  thereof  is  made  at  the  time  of  the 
execution  of  the  deed,  but  whether  in  fact  it  appears  to  have  been  made  at  a  proj^er  time  and 
with  nniper  anthority.  Where  such  alteration  in  actually  made  before  the  deed  is  executed, 
it  is  always  a  pn)por  precaution  to  have  a  memorandum  thereof  made  at  the  fmtt  of  the  dei^d 
and  attested  by  the  witnesses ;  and  the  deed  will  then  bear  upon  its  face  the  most  satisfactory 
evidence  that  the  altorati<m  has  not  been  impn>pcrly  made.  But  where  an  alteration  appears 
which  is  not  thus  noted,  it  does  not  follow,  even  tnou^h  it  be  in  a  material  part,  that  the  deed 
is  Uierebv  avoided.  If  Uie  alteration  corrects  an  evident  mistake  of  description,  which  with- 
out it  the  court  would  have  corrected  by  construction,  it  will  be  treated  as  immaterial  by 
whomsoever  made.  Jordan  v,  Stevens,  51  Me.  78 ;  Gordan  v,  Sizer,  39  Miss.  818.  But  if  the 
iteration  appear  to  be  material,  it  will  often  happen  that  the  question  upon  whom  rests  the  bur- 
den of  explanation  is  of  the  last  importance,  especially  as  these  questions  often  arise  after  such 
lapse  of  time  that  complete  expla^iation  ia  difficult  ur  impoBtiible. 
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ing  off,  or  defacing  the  seal,  (w)  (19^  3.  By  delivering  it  up  to  be  cancelled; 
♦that  is,  to  have  lines  drawn  over  it  in  the  form  of  lattice-work  or  r  ^^qq  -i 
cancelli;  though  the  phrase  is  now  used  figuratively  for  any  manner  of  »•  J 

obliteration  or  defacing  it.  4.  By  the  aisagreement  of  such,  whose  concur- 
rence is  necessary,  in  order  for  the  deed  to  stand :  as  the  husband,  where  a  feme- 
covert  is  concerned ;  an  infant,  or  person  under  duress,  when  those  disabilities 
are  removed;  and  the  like.  5.  By  the  judgment  or  decree  of  a  court  of  judica- 
ture. This  was  anciently  the  province  of  the  court  of  star-chamber,  and  now  of 
the  chancery :  (20)  when  it  appears  that  the  deed  was  obtained  by  fraud,  force, 
or  other  foul  practice;  or  is  proved  to  be  an  absolute  forgery.  (?^?)  In  any  of 
these  cases  the  deed  may  be  voided,  either  in  part  or  totally,  according  as  the 
cause  of  avoidance  is  more  or  less  extensive. 

And,  having  thus  explained  the  general  nature  of  deeds,  we  are  next  to  con- 
sider their  several  species,  together  with  their  respective  incidents.    And  herein 

(uj  5  Rep.  21  (wj  Toth.  numo,  24.    1  Yern.  318. 

There  is  certainly  cooBiderable  diversity  in  the  judicial  decisions  n^n  this  snbjeot,  bat  the 
tendency  of  the  later  adjndications  seems  to  be  to  establish  the  doctrine  that  there  is  no  pre- 
sumption of  law  that  an  alteration  was  made  snbseqnent  to  the  execution  of  the  deed,  but 
that,  on  the  contrary,  the  question  when  and  with  what  intent  an  alteration  was  made  is  one 
of  fact  for  the  jury,  who,  in  the  absence  of  any  suspicious  circumstance,  ought  to  presume 
a^inst  its  having  been  wronsfullv  and  improperly  made.  There  is  much  good  sense  in 
what  is  said  by  Mr.  Justice  Hall,  of  the  supreme  court  of  Vermont,  that  "  an  alteration  of  a 
written  instrument,  if  nothing  appear  to  the  contrary,  should  be  presumed  to  have  been  made 
at  the  time  of  its  execution.  I  think  this  rule  is  demanded  by  the  actual  condition  of  the  busi- 
ness transactions  of  this  country,  and  especially  of  this  state,  where  a  great  portion  of  the 
contracts  made  are  drawn  by  the  parties  to  them,  and  without  great  care  in  regard  to  inter- 
lineations and  alterations.  To  estal)lish  an  invariable  rule,  that  the  party  producmg  the  paper 
should  in  all  cases  be  bound  to  explain  any  alteration  by  extrinsdc  evidence^  would,  I  appre- 
hend, do  injustice  in  a  very  great  majority  of  the  instances  in  which  it  should  be  applied.    * 

*  *  It  is  not  often  that  an  alteration  can  be  accounted  for  by  extraneoos  evidence ;  and 
to  hold  that  in  all  cases  such  evidence  must  be  given,  without  regard  to  any  suspicious 
appearance  of  the  alteration,  would,  I  think,  in  many  instances,  be  doing  such  manifest  injus 
tice  as  to  shock  the  common  sense  of  most  men.''  teaman's  Admrs.  v,  Russell,  20  Yt.  213; 
see  also  Bailey  t;.  Taylor,  11  Conn.  531 ;  PuUen  v,  Hntchenson,  12  Shep.  254 ;  McCJormick  t7. 
Fritzmorris,  39  Mo.  34  ;  Simpson  v.  Stackhouse,  9  Penn.  St.  106.  The  cases  upon  this  subject 
are  collected  in  1  Greenl.  Bv.  $  564 ;  1  Smith  Lead.  Cas.  5th  Am.  ed.  961 ;  2  Washb.  Real.  Prop. 
557.  If  the  alteration  is  suspicious  up<m  its  face — as  if  it  be  in  a  different  handwriting  or  dif- 
ferent ink  A-om  the  body  of  the  deed,  and  be  favorable  to  the  interest  of  the  grantee — ^it  is  reas- 
onable that  he  be  required  to  account  for  it.  Jackson  v.  Jacoby,  9  Gow,  125;  Wilde  v,  Armsby, 
6  Gush.  314.    ' 

Where,  by  the  making  and  deliver]^  of  a  deed,  the  title  passes,  no  subsequent  alteration  in  the 
deed,  or  even  its  destruction,  can  of  itself  have  the  effect  to  defeat  or  divest  the  title  which  has 
once  passed.  Miller  v.  Gilleland,  19  Penn.  St.  119 ;  2  Washb.  Real  Pmp.  557.  But  if  a  deed  is 
destroyed  or  altered  by  the  grantee  himself  for  any  fraudulent  purpose,  or  under  such  cir- 
cumstances that  it  would  be  inequitable  for  him  afterwards  to  rely  upon  title  under  it. 
it  may  be  that  the  rules  of  evidence  will  preclude  his  showing  the  title  which  he  actually  pos- 
sesses. It  has  been  held  in  one  case,  that  the  fraudulent  aestmction  or  alteration  of  a  deed 
would  preclude  the  party  from  introducing  secondair  evidence  of  its  contents :  Wallace  v. 
Harmstad,  44  Penn.  St.  492;  and  in  another  that,  where,  b^  consent  of  the  parties  thereto, 
a  deed  was  destroyed,  with  the  intent  to  revest  the  title  m  the  grantor,  the  grantee  was 
estopped  in  a  suit  at  law  from  producing  the  like  secondary  evidence.  Gugins  v.  Yan  Gorder,  10 
Mich.  523. 

(19)  [See  in  general,  Com.  Dig.  Fait,  F.  2.  It  must  be  an  intentional  breaking  off  or  defac- 
hig  b^  the.  party  to  whom  the  other  is  bound,  for  if  the  person  bound  break  off  or  deface  the 
seal,  it  will  not  avoid  the  deed.  Touchstone,  c.  4,  s.  6, 2.  And  if  it  appear  that  the  seal  has 
l)eon  affixed  and  afterwards  broken  off  or  defaced  by  accident,  the  deed  will  still  be  valid. 
Palm.  403.  And  the  defacing  or  canceling  a  deed  will  not  in  any  case  divest  pn)porty  which 
has  once  vested  by  transmutation  of  possession.  2  Hen.  Bla.  263 ;  and  see  4  B.  and  A.  675.  If 
several  join  in  a  deed  and  be  separately  bound  thereby,  the  breaking;  off  the  seal  of  one,  with 
mtent  to  discharge  him  from  future  liability,  will  not  alter  the  liability  of  the  others.  1  B.  and 
C.  682.1 

(20)  [The  courts  of  common  law  are  equally  competent  to  nullify  the  deed  in  such  case  upon 
the  principle  that,  the  mind  not  assenting,  it  is  not  the  deed  of  the  partv  sought  to  be  charged 
by  it ;  and  there  is  no  occasion  to  resort  to  a  court  of  equity  for  relief,  wnen  evidence  at  law  con 
be  adduced.    2  T.  R.  765.] 
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I  shall  only  examiue  the  particulars  of  those  which,  from  practice  and  experi- 
ence of  their  efficacy,  are  generally  used  in  the  alienation  of  real  estates,  for  it 
would  be  tedious,  nay  infinite,  to  descant  upon  all  the  several  instruments  made 
use  of  in  perso?ial  concerns,  but  which  fall  under  our  general  definition  of  a 
deed ;  that  is,  a  writing  sealed  and  delivered.  The  former  being  principally  such 
as  serve  to  convey  the  property  of  lands  and  tenements  from  man  to  man,  are 
commonly  denominated  co7iveyances;  which  are  either  conveyances  at  common 
law,  or  such  as  receive  their  force  and  efficacy  by  virtue  of  the  statute  of  uses. 

I.  Of  conveyances  by  the  common  law,  some  may  be  called  original  or  pri- 
mary conveyances;  which  are  those  by  means  whereof  the  benefit  or  estate  is 
created  or  first  arises ;  others  are  derivative  or  seco7idaryj  whereby  the  benefit  or 
estate  originally  created,  is  enlarged,  restrained,  transferred,  or  extinguished. 
r*310  I  *^^*^iw«^  conveyances  are  the  following:  1.  Feoffment;  2.  Gift;  3. 
»•  J    Grant;  4.  Lease;  5.  Exchange;  6.  Partition:  derivative a,TGy  7.  Belease; 

8.  Confirmation;  9.  Surrender;  10.  Assignment;  11.  Defeazance. 

1.  A  feoSment,  feoff amentufn,  is  a  substantive  derived  from  the  verb,  to  enfeoff, 
feoff  are  or  infetidare,  to  give  one  a  feud ;  and  therefore  feoffment  is  properly 
donatio  feudi,  {x)  It  is  the  most  ancient  method  of  convevance,  the  most  solemn 
and  public,  and  therefore  the  most  easily  remembered  and  proved.  And  it  may 
properly  be  defined,  the  gift  of  any  corporeal  hereditament  to  another.  He  thai 
so  gives,  or  enfeoffs,  is  called  the  feoffor;  and  the  person  enfeoffed  is  denomi- 
nated thQ  feoff ee.  (21) 

This  isplamly  derived  from,  or  is  indeed  itself  the  very  mode  of,  the  ancient 
feudal  donation ;  for  though  it  may  be  performed  by  the  word  "  enfeoff  ^^  oi 
"grant,"  yet  the  aptest  word  of  feoffment  is,  *^ do  or  dedi"  (y)  And  it  is  still 
directed  and  governed  by  the  same  feudal  rules ;  insomuch  that  the  principal 
rule  relating  to  the  extent  and  effect  of  the  feudal  grant,  "  teiior  est  qui  legem 
dat  feudOy^  is  in  other  words  become  the  maxim  of  our  law  with  relation  to 
feoffments,  ^^  modus  legem  dat  donationi"  (z)  And  therefore,  as  in  pure  feudal 
donations,  the  lord,  from  whom  the  feud  moved,  must  expressly  limit  and 
declare  the  continuance  or  quantity  of  estate  which  he  meant  to  confer,  "ne 
quis  plus  donasse  prcesumatur  quam  in  donations  expresserit;'*  (a)  so,  if  one 
grants  by  feoffment  lands  or  tenements  to  another,  and  limits  or  expresses  no 
estate,  the  grantee  (due  ceremonies  of  law  being  performed)  hath  barely  an  estate 
for  life,  (b)  For  as  the  personal  abilities  of  the  feoffee  were  originally  presumed 
to  be  the  immediate  or  principal  inducements  to  the  feoffment,  the  feoffee's 
estate  ought  to  be  confined  to  his  person,  and  subsist  only  for  his  life;  unless 
r  ♦^l  1 1  ^^®  feoffer,  by  express  provision  in  the  creation  *and  constitution  of  the 
L  J   estate,  hath  given  it  a  longer  continuance.    These  express  provisions 

are  indeed  generally  made ;  for  this  was  for  ages  the  only  conveyance,  whereby 
our  ancestors  were  wont  to  create  an  estate  in  fee-simple,  (c)  by  giving  the  land 
to  the  feoffee,  to  hold  to  him  and  his  heirs  forever;  thougn  it  serves  equally  well 
to  convey  any  other  estate  or  freehold,  (d) 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no  means  perfected ; 
there  remains  a  very  material  ceremony  to  be  performed,  called  livery  of  seisin; 
without  which  the  feoffee  has  but  a  mere  estate  at  will,  (e)  This  livery  of  seisin 
is  no  other  than  the  pure  feudal  investiture,  or  delivery  of  corporeal  possession 
of  the  land  or  tenement ;  which  was  held  absolutely  necessary  to  complete  the 
donation.  "  Nam  feudum  sine  investitura  nullo  modo  constitui  potuit ,-"  (f) 
and  an  estate  was  then  only  perfect,  when,  as  the  author  of  Fleta  expresses  it  in 
our  law,  ** fit  juris  et  seisinm  conjunctio,'^  (g) 

r*;  Co.  Litt.  0.  (y)Ibid.  r«;  Wright,  21.  raJ  Page  108. 

(b)  Co.  LItt.  42.  (c)  Soe  Appendix,  No.  f.  (d)  Co.  Litt.  9. 

(c)  Litt  f  68.  (/)  Wright,  87.  (g)  I.  8,  c.  16,  ♦  6. 

(21)  [Mr.  Saunders'  description  of  a  feoffment  at  common  law  is  more  perfect  than  that  given 
in  the  text :  he  calls  it  a  conveyance  of  corporeal  hereditanients  from  one  person  to  another  by 
delivery  of  the  possession,  upon  «»r  within  view  of  the  herediUnneuts  so  conveyed.] 
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Investitures,  in  their  original  rise,  were  probably  intended  to  demonstrate  in 
conquered  countries  the  actual  possession  of  the  lord;  and  that  he  did  not  grant 
a  bare  litigious  right,  which  the  soldier  was  ill  qualified  to  prosecute,  but  a 
peaceable  and  firm  possession.  And  at  a  time  when  writing  was  seldom  practiced, 
a  mere  oral  gift,  at  a  distance  from  the  spot  that  was  given,  was  not  likely  to  be 
either  long  or  accurately  retained  in  the  memory  of  by-standers,  who  were  very 
little  interest-ed  in  the  grant  Afterwards  they  were  retained  as  a  public  and  no- 
torious act,  that  the  countr;^  might  take  notice  of  and  testify  the  transfer  of  the 
estate;  and  that  such  as  claimed  title  by  other  means,  might  know  against  whom 
to  brinff  their  actions. 

In  all  well-governed  nations  some  notoriety  of  this  kind  has  been  ever  held 
requisite,  in  order  to  acquire  and  ascertain  *the  property  of  lands.  In  r  ^^oi  o  1 
the  Roman  law  plenum  dominium  was  not  said  to  subsist,  unless  where    ^  -* 

a  man  had  both  the  right  and  the  corporal  possession ;  which  possession  could 
not  be  acquired  without  both  an  actual  intention  to  possess,  and  an  actual 
seisin,  or  entry  into  the  premises,  or  part  of  them  in  the  name  of  the  whole.  (A) 
And  even  in  ecclesiastical  promotions,  where  the  freehold  passes  to  the  person 
promoted,  corporal  possession  is  required  at  this  day,  to  vest  the  property  com- 
pletely in  the  new  proprietor;  who,  according  to  the  "distinction  of  the  canonists, 
\i)  acquires  the  jus  ad  rem,  or  inchoate  and  imperfect  right,  by  nomination  and 
institution  ;  but  not  iYiQJnsin  re,  or  complete  and  full  right,  unless  by  corporal 
possession.  Therefore  in  dignities  possession  is  given  by  instalment ;  in  rectories 
and  vicarages  by  induction,  without  which  no  temporal  rights  accrue  to  the 
minister,  though  every  ecclesiastical  power  is  vested  in  him  by  institution.  So, 
also,  even  in  despents  of  lands  by  our  law,  which  are  cast  on  the  heir  by  act  of 
the  law  itself,  the  heir  has  not  plenum  dominium,  or  full  and  complete  owner- 
ship, till  he  has  made  an  actual  corporal  entry  into  the  lands :  for  if  he  dies  be- 
fore entry  made,  his  heir  shall  not  be  entitled  to  take  the  possession,  but  the  heir 
of  the  person  who  was  last  actually  seised,  (k)  It  is  not,  therefore,  only  a  mere 
right  to  enter,  but  the  actual  entry,  that  makes  a  man  complete  owner;  so  as  to 
transmit  the  inheritance  to  his  own  heirs:  nonjus^  sed  seisina,facit  stipitem,  (J) 

Yet  the  corporal  ti'adition  of  lands  being  sometimes  inconvenient,  a  symbolical 
delivery  of  possession  was  in  many  cases  anciently  allowed;  by  transferring 
something  near  at  hand,  in  the  presence  of  credible  witnesses,  which  by  agree- 
ment should  serve  to  represent  the  very  thing  designed  to  be  conveyed ;  and  an 
occupancy  of  this  sign  or  symbol  was  *permitted  as  equivalent  to  occu-  r  *oi  o  -i 
pancy  of  the  land  itself.  Among  the  Jews  we  find  the  evidence  of  a  L  J 
purchase  thus  defined  in  the  book  of  Ruth :  (m)  "  now  this  was  the  manner  in 
former  time  in  Israel,  concerning  redeeming  and  concerning  changing,  for  to 
confirm  all  things :  a  man  plucked  off  his  shoe  and  gave  it  to  his  neighbor ;  and 
this  was  a  testimony  in  Israel."  Among  the  ancient  Uoths  and  Swedes,  contnwts 
for  the  sale  of  lands  were  made  in  the  presence  of  witnesses  who  extended 
the  cloak  of  the  buyer,  while  the  seller  cast  a  clod  of  the  land  into  it,  in  order  to 
give  possession ;  and  a  staff  or  wand  was  also  delivered  from  the  vendor  to  the 
vendee,  which  passed  through  the  hands  of  the  witnesses.(w)  With  our  Saxon 
ancestors  the  delivery  of  a  turf  was  a  necessary  solemnity,  to  establish  the  convey- 
ance of  land8.(o)  And  to  this  day,  the  conveyance  of  our  copyhold  estates  is 
usually  made  from  the  seller  to  the  lord  or  his  steward  by  delivery  of  a  rod  or 
verge,  and  then  from  the  lord  to  the  purchaser  by  re-delivery  of  the  same,  in  the 
presence  of  a  jury  of  tenants. 

Conveyances  in  writing  were  the  last  and  most  refined  improvement.  The 
mere  delivery  of  possession,  either  actual  or  symbolical,  depending  on  the  ocular 
testimony  and  remembrance  of  the   witnesses,    was  liable  to  be  forgotten  or 

(h)  yam  apiseimur  possessionem  corpore  et  animo  i  neque  per  se  corporSy  neque  per  se  animo.  Non  autem  Ua 
(recipiendum  est.  ut  qui  fundum  possidere  velii,  omnes.  glebas  circumambtdet ;  sed  svfficit  quamlibet  partem 
ausfiindiintrolre.  (Ff.  41, 2,  3 J  Ami  again  :  tradiiionibus  dominia  rerum,  non  nudis  pacHs,  transferun- 
tur.    (Cod.  2.  8.  20.; 

(i)  Decretal ,  I.  3.  t,  4,  e.  40.  Ck)  See  pages  200.  227,  228.  fl)  FloU  I.  6.  c.  2,  f  2. 

(m)  Cb.  4,  ▼.  7.  (n)  :3tiernbook,  dejure  Sueon.  I.  2.  c.  4.  (o)  Uickes,  Dissert.  Epistolar.  85. 
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misrepresented^  and  became  frequently  incapable  of  proof.  Besides,  the  new 
occasions  and  necessities  introduced  by  the  aavanoement  of  commerce,  required 
means  to  be  devised  of  charging  and  encumbering  estates,  and  of  making  them 
liable  to  a  multitude  of  conditions  and  minute  designations  for  the  purpose  of 
raising  money,  without  an  absolute  sale  of  the  land ;  and  sometimes  the  like 
proceedings  were  found  useful  in  order  to  make  a  decent  and  competent  pro- 
vision for  the  numerous  branches  of  a  family,  and  for  other  domestic  views. 
None  of  which  could  be  effected  by  a  mere,  simple,  corporal  transfer  of  the  soil 
from  one  man  to  another,  which  was  principally  calculated  for  conveying  an 
r  *314  1  *^^solute  unlimited  dominion.  *Written  deeds  were  therefore  introduced, 
»-  ■*   in  order  to  specify  and  perpetuate  the  peculiar  purposes  of  the  party  who 

conveyed;  yet  still,  foravery  long  series  of  years,  they  were  never  made  use  of,  but 
in  company  with  the  more  ancient  and  notorious  method  of  transfer,  by  delivery 
of  corporal  possession. 

Livery  of  seisin,  by  the  common  law,  is  necessary  to  be  made  upon  every  grant 
of  an  estate  of  freehold  in  hereditaments  corporealj^  whether  of  inheritance  or  for 
life  only.  In  hereditaments  incorporeal  it  is  impossible  to  be  made ;  for  they  are 
not  the  objects  of  the  senses;  and  in  leases  for  years,  or  other  chattel 
interests,  it  is  not  necessaiy.  In  leases  for  years  indeed  an  actual  enirv  is 
necessary,  to  vest  the  estate  in  the  lessee :  for  the  bare  lease  gives  him  only  a 
right  to  enter,  which  is  called  his  interest  in  the  term,  or  interesse  termini:  and 
when  he  enters  in  pursuance  of  that  right,  he  is  then,  and  not  before,  in  posses- 
sion of  his  term,  and  complete  tenant  for  years. {p)  This  entry  by  the  tenant- 
himself  serves  the  pui'pose  of  notoriety,  as  well  as  livery  of  seisin  from  the 
grantor  could  have  done ;  which  it  would  have  been  improper  to  have  given  in 
this  case,  because  that  solemnity  is  appropriated  to  the  conveyance  of  a  freehold, 
And  this  is  one  reason  why  freeholds  cannot  be  made  to  commence  in  futurOy 
because  they  cannot  (at  the  common  law)  be  made  but  by  livery  of  seisin  ;  which 
livery,  being  an  actual  manual  tradition  of  the  land,  must  take  effect  hvprmsentiy 
or  not  at  M\q)  (22) 

On  the  creation  of  2k  freehold  remainder,  at  one  and  the  same  time  with  a 
particular  estate  for  years,  we  have  before  seen,  that  at  the  common  law  livery 
must  be  made  to  the  particular  tenant.(r)  But  if  such  a  remainder  be  created 
afterwards,  expectant  on  a  lease  for  years  now  in  being,  the  livery  must  not  be 
made  to  the  lessee  for  years,  for  then  it  operates  nothing;  ^'•nam  quod 
setnel  meum  est^  amplius  meum  esse  non  potest;" (s)  but  it  must  be  made  to 
r  *S15  1  ^^^  remainder-man  *himself  by  consent  of  the  lessee  for  years ;  for 
L  J  without  his  consent  no  livery  of  the  possession  can  be  given  ;  {fj  plMrtly 

because  such  forcible  livery  would  be  an  ejectment  of  the  tenant  from  his  term, 
and  partly  for  the  reasons  before  given  (v)  for  introducing  the  doctrine  of  at- 
tornments. 

Livery  of  seisin  is  either  in  deed  or  in  law.  Livery  in  deed  is  thus  performed. 
The  feoffor,  lessor,  or  his  attorney,  together  with  the  feoffee,  lessee,  or  his  attor- 
ney (for  this  majr  as  effectually  bo  done  by  deputy  or  attorney,  as  by  the  princi- 
pals themselves  ir  person),  (23)   come  to    the«  land,    or    to  the  house;  and 

(p)  Co.  Lltt.  46.       iq)  See  Page  165.       (r)  Pago  167.       («)  Co.  Litft.  48.       (I)  JHd.  48.       (v)  Page  ttS. 

(22)  Livery  of  seisiii  is  now  abolished  in  England.  See  statute  8  and  9  Tic.  o.  106.  It  was 
never  necessary  except  in  conveyances  at  common  law  :  those  under  the  statute  of  uses  were 
effectual  without  it.  In  the  United  States^  though  a  few  very  earlv  cases  are  mentioned,  in 
which  feoffment  with  livery  was  employed,  it  can  hardly  be  doubted  that  from  the  first  other 
forms  of  conveyance  were  commonly  used,  and  they  are  now  universal.  See  4  Kent,  84 :  1 
Washb.  R«al  Prop.  :i3. 

(23)  [But  the  authority  given  to  an  attorney,  &c.f  for  this  purpose  should  be  by  deed.  And 
the  authority  st)  given,  whether  by  the  feoffer  or  feoffee,  must  be  completely  executed  or  per- 
formed in  the  lifetime  of  both  the  principals;  for  if  either  of  them  die  before  the  livery  of  seisin 
is  completed,  his  attorney  cannot  proceed  because  his  authority  is  then  at  on  end.  See  2  Roll. 
Ab.  8  R.  pi.  4,  5 ;  Co.  Litt.  52,  b.] 

As  to  the  cases  in  which  an  attorney's  nets  for  hiti  principal  may  be  good,  notwithstanding  the 
death  of  the  principal,  see  tiie  well-reasoned  case  of  Uh  v.  Crane/ 8 Ohio,  N.  S.,  545* 
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there,  in  the  presence  of  witnesses,  declare  the  contents  of  the  feoffment  or  lease, 
on  which  livery  is  to  be  made.  And  then  the  feoffor,  if  it  be  of  land,  doth 
deliver  to  the  feoffee,  all  other  persons  being  out  of  the  ground,  a  clod  or  turf, 
or  a  twig  or  bough  there  growing,  with  words  to  this  effect :  "  I  deliver  these  to 
you  in  the  name  of  seisin  of  all  the  lands  and  tenements  contained  in  this  deed/' 
feut  if  it  be  of  a  house,  the  feoffer  must  take  the  ring  or  latch  of  the  door,  the 
house  being  quite  empty,  and  deliver  it  to  the  feoffee  in  the  same  form ;  and 
then  the  feoffee  must  enter  alone,  and  shut  to  the  door,  and  then  open  it,  and 
let  in  the  others,  (w)  If  the  conveyance  or  feoffment  be  of  divers  lands,  lying 
scattered  in  one  and  the  same  county,  then  in  the  feoffor's  possession,  livery  of 
seisin  of  any  parcel,  in  the  name  of  the  rest,  sufficeth  for  all ;  {x)  (24)  but  if  they 
be  in  several  counties,  there  must  be  as  many  liveries  as  there  are  counties. 
For  if  the  title  in  these  lands  comes  to  be  disputed,  there  must  be  as  many  trials 
as  there  are  counties,  and  the  jury  of  one  county  are  no  judges  of  the  notoriety 
of  a  fact  in  another.  Besides  anciently  this  seisin  was  obliged  to  be  delivered 
coram  paribus  de  vicineio,  before  the  peers  or  freeholders  of  the  neighbourhood, 
who  attested  such  delivery  in  the  body^  or  on  the  back  of  the  deed ;  according 
to  the  rule  of  the  feudal  leLw{y) pares  debent  interesse  investiturce  fetidly  et  non 
alii:  for  which  this  reason  is  expressly  given :  because  *tlie  peers  or  r^Qig-i 
vassals  of  the  lord  being  bound  by  their  oath  of  fealty,  will  take  care  ^  -* 
that  no  fraud  be  committed  to  his  prejudice,  which  strangers  might  be  apt  to 
connive  at.  And  though  afterwards  the  occular  attestation  of  the  pares  was  held 
unnecessary,  and  livery  might  be  made  before  any  credible  witnesses,  yet  the 
trial,  in  case  it  was  disputed  (like  that  of  all  other  attestations),  {z)  was  still 
reserved  to  ihQ  pares  or  jury  of  the  county,  (a)  Also,  if  the  lands  be  out  on 
lease,  though  all  lie  in  the  same  county,  there  must  be  as  many  liveries  as  there 
are  tenants ;  because  no  livery  can  be  made  in  this  case  but  by  the  consent  of 
the  particular  tenant ;  and  the  consent  of  one  will  not  bind  the  rest,  (b)  And 
in  all  these  cases  it  is  prudent,  and  usual,  to  endorse  the  livery  of  seisin  on  the 
back  of  the  d^d,  specifying  the  manner,  place,  and  time  of  niaking  it ;  together 
with  the  names  of  the  witnesses,  (c)     And  thus  much  for  livery  in  deed. 

Livery  in  law  is  where  the  same  is  not  made  on  the  land,  but  in  sight  of  it 
only ;  the  feoffor  saying  to  the  feoffee,  "  I  give  you  yonder  land ;  enter  and  take 
possession /'  Here,  if  the  feoffee  enters  during  the  life  of  the  feoffor,  it  is  a 
good  livery,  but  not  otherwise ;  unless  he  dares  not  enter,  through  fear  of  his 
life  or  bodily  harm ;  and  then  his  continual  claim,  made  yearly,  in  due  form  of 
law,  as  near' as  possible  to  the  lands,  {d )  will  suffice  without  an  entry,  (e)  This 
livery  in  law  cannot,  however,  be  given  or  received  by  attorney,  but  only  by  the 
parties  themselves.  (/) 

2.  The  conveyance  by  gift,  donatio,  is  properly  applied  to  the  creation  of  an 
estate-tail,  as  feoffment  is  to  that  of  an  estate  in  fee,,  and  lease  to  that  of  an 
estate  for  life  or  years.  It  differs  in  nothing  from  a  feoffment,  but  in  the  nature 
of  the  estate  passing  by  it ;  for  the  operative  words  of  conveyance  in  this  case 
are  rfo  ox  dedi;  (g)  and  gifts  in  tail  are  equall]^  imperfect  without  livery  of 
seisin;  as  feoffments  in  fee-simple,  (h)  *And  this  is  the  only  distinction  r  ^^oi  »>  i 
that  Littleton  seems  to  take,  when  he  says  (t )  "  it  is  to  be  understood   ^  J 

that  there  is  feoffor  and  feoffee,  donor  and  donee,  lessor  and  lessee  f  viz. :  feoffor 
is  applied  to  a  feoffment  in  fee-simple,  donor  to  a  gift  in  tail,  and  lessor  to  a 
lease  for  life,  or  for  years,  or  at  will.  In  common  acceptation  gifts  are  frequently 
confounded  with  the  next  species  of  deeds :  which  are, 


(w)  Co.  LItt.  48.    West.  Symb  251.  (»J  T.itt.  $  4U.  fy)  t^Bud.  I.  2,  t,  58.  (»J  See  page  807. 

(a)  Giib.  10,  »5.  Cb)  Dyor,  18.  fej  See  Appendix,  No.  1.  MJ  LItt  i  421,  Ac. 

r«^  Co.  Litt.  43.  (/)Ibid.S^.  (gj  Vfest,  Symbo\.K».  (hJUtl.iG9.  (iJiS!, 


(24)  [So  in  rectories  and  vicarages,  indnction,  which  is  made  nsually  by  giving  possession 
of  the  chnrch,  putH  the  parson  into  complete  and  actual  possession  of  the  whole  glebe  and 
temporalties,  so  that  he  may  maintain  trespass  or  qjeotment*  Bolwer  «.  Bolwer,  2  B.  and  A. 
470.1 
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3.  Grants,  concessiones;  the  regular  method  by  the  common  law  of  trans- 
ferring the  property  of  incorporeal  hereditaments,  or  such  things  whereof  no 
livery  can  be  had.  {i)  For  which  reason  all  corporeal  hereditaments,  as  lands 
and  nouses,  are  said  to  lie  in  livery;  and  the  others,  as  adyowsons,  commons, 
rents,  reyersions,  Ao,  to  lie  in  grant  {I)  And  the  reason  is  given  by  Bracton:  (w) 
"  traditiOy  or  livery,  nihil  aliud  est  quam  rei  corporalis  de  persona  in  personam, 
de  manu  in  manum,  translatio  aut  in  possessionem  indnctio :  sed  res  incorpo- 
raleSf  qum  sunt  ipsum  jus  rei  vel  corpori  inhcerens,  traditionem  non  patiunter/^ 
These,  therefore,  pass  merely  by  the  delivery  of  the  deed.  And  in  signiories,  or 
reversions  of  lands,  such  grant,  together  with  the  attornment  of  the  tenant 
(while  attornments  were  requisite),  were  held  to  be  of  equal  notoriety  with,  and 
therefore  equivalent  to,  a  feoffment  and  livery  of  lands  in  immediate  posses- 
sion. It  therefore  differs  but  little  from  a  feoffment,  except  in  its  subject-mat- 
ter; for  the  operative  words  therein  commonly  used  are  dedi  et  concessit  "have 
given  and  granted." 

4.  A  lease  is  properly  a  conveyance  of  any  lands  or  tenements  (usually  in 
consideration  of  rent  or  other  annual  recompense),  made  for  life,  for  years,  or 
at  will,  but  always  for  a  less  time  than  the  lessor  hath  in  the  premises ;  for  if  it 
be  for  the  whole  interest,  it  is  more  properly  an  assignment  than  a  lease.  The 
usual  words  of  operation  in  it  are,  "  demise,  gmnt,  and  to  farm  let ;  dimisi,  con- 
r  ♦SIS  1  ^^^^h  ^^  cidfirniam  Hradidi.  Farm,  orfeorme,  is  an  old  Saxon  word 
»-  -'  signifying  provisions ;  (n)  and  it  came  to  be  used  instead  of  rent  or  render, 
because  anciently  the  greater  part  of  rents  were  reserved  in  provisions ;  in  corn, 
in  poultry,  and  the  like ;  till  the  use  of  money  became  more  frequent  So  that 
a  farmer,  firmarius,  was  one  who  held  his  lands  upon  payment  of  a  rent  or 
feorme :  though  at  present,  by  a  gradual  departure  from  the  original  sense,  the 
word  farm  is  brought  to  signify  the  very  estate  or  lands  so  held  upon  farm  or 
rent.  By  this  conveyance  an  estate  for  life,  for  years,  or  at  will,  may  be  created, 
either  in  corporeal  or  incorporeal  hereditaments :  though  livery  of  seisin  is 
indeed  incident  and  necessary  to  one  species  of  leases,  viz. :  leases  for  life  of 
corporeal  hereditaments ;  but  fco  no  other. 

Whatever  restriction,  by  the  severity  of  the  feudal  law,  might  in  times  of  very 
high  antiquity  be  observed  with  regard  to  leases;  yet  by  the  common  law,  as  it 
has  stood  for  many  centuries,  all  persons  seized  of  any  estate  might  let  leases  to 
endure  so  long  as  their  own  interest  lasted,  but  no  longer.  Therefore  tenant  in 
fee-simj)le  might  let  leases  of  any  duration ;  for  he  hath  the  whole  interest,  but 
tenant  in  tail,  or  tenant  for  life,  could  make  no  leases  which  should  bind  the 
issue  in  tail  or  reversioner;  nor  could  a  husband,  seized  jure  uxoris,  make  a 
firm  or  valid  lease  for  any  longer  term  than  the  joint  lives  of  himself  and  his 
wife,  for  then  his  interest  expired.  Yet  some  tenants  for  life,  where  the  fee- 
simple  was  in  abeyance,  might  (with  the  concurrence  of  such  as  have  the  guar- 
dianship of  the  fee)  make  leases  of  equal  duration  with  those  granted  by  tenants 
in  fee-simple,  such  as  parsons  and  vicars,  with  consent  of  the  patron  and  ordi- 
nary, (a)  So  also  bishops  and  deans,  and  such  other  sole  ecclesiastical  corpo- 
rations as  are  seized  of  the  fee-simple  of  lands  in  their  corporate  right,  mignt^ 
with  the  concurrence  and  confirmation  of  such  persons  as  the  law  requires,  have 
made  leases  for  years,  or  for  life,  estates  in  tail,  or  in  fee,  without  any  limitation 
r  *^iq  1  ^^  control.  And  corporations  aggregate  *might  have  made  what  estates 
L  J   they  pleased,  without  the  confirmation  of  any  other  person  whatsoever. 

Whereas  now,  by  several  statutes,  this  power,  where  it  was  unreasonable,  and 
might  be  made  an  ill  use  of,  is  restrained ;  and,  where  in  the  other  cases  the 
restraint  by  the  common  law  seemed  too  hard,  it  is  in  some  measure  removecL 
The  former  statutes  are  called  the  restraining,  the  latter  the  enabling  statute. 
We  will  take  a  view  of  them  all,  in  order  of  time. 

And,  first,  the  enabling  statute,  32  Hen.  VIII,  c.  28,  empowers  three  mannei 
of  persons  to  make  leases,  to  endure  for  three  lives  or  one-and-twenty  years; 
which  could  not  do  so  before.    As  first,  tenant  in  tail  may  by  such  leases  bind 

(k)Co,lAVL%,         (l)IHiYn.         Tm;  1.  S,  o.  18.       fn^  Spelm.  Gloas.  S».        To;  Co.  liU.  44. 

542 


Digitized  by 


Google 


Chap.  20.]  Leases.  319 

his  issue  in  tail,  but  not  those  in  remainder  or  reversion.  Secondly,  a  husband 
seised  in  right  of  his  wife,  in  fee-simple  or  fee-tail,  provided  the  wife  joins  in 
such  lease,  may  bind  her  and  her  heirs  thereby.  Lastly,  all  persons  seised  of 
an  estate  of  fee-simple  in  right  of  their  churches,  which  extends  not  to  parsons 
and  vicars,  may  (without  the  concurrence  of  any  other  person)  bind,  their  suc- 
cessors. But  then  there  must  many  requisites  be  observed,  which  the  statute 
specifies,  otherwise  such  leases  are  not  binding.  ( o)  1.  The  lease  must  be  by 
indenture ;  and  not  bv  deed  poll,  or  by  parol.  2.  It  must  begin  from  the  mak- 
ing, or  dav  of  the  making,  and  not  at  any  greater  distance  of  time.  3.  If  there 
be  any  old  lease  in  being,  it  must  be  first  aosolutely  surrendered,  or  be  within  a 
year  of  expiring.  4.  It  must  be  either  for  twenty-one  years,  or  three  lives,  and 
not  for  both.  5.  It  must  not  exceed  the  term  of  three  lives,  or  twenty-one 
years,  but  may  be  for  a  shorter  term.  6.  It  must  be  of  corporeal  hereditaments, 
and  not  of  such  things  as  lie  merely  in  grant ;  for  no  rent  can  be  reserved 
thereout  by  the  common  law,  as  the  lessor  cannot  resort  to  them  to  distrein.  ( q) 
7.  It  must  be  of  *lands  and  tenements  most  commonly  letten  for  twenty  p  ^oo^  i 
years  past ;  so  that  if  they  had  been  let  for  above  half  the  time  (or  eleven   L  -I 

years  out  of  the  twenty)  either  for  life,  for  years,  at  will,  or  by  copy  of  court 
roll,  it  is  sufi&cient  8.  The  most  usual  and  customary  feorm  or  rent, for  twenty 
years  past,  must  be  reserved  yearly  on  such  lease.  9.  Such  leases  must  not  be 
made  without  impeachment  of  waste.  These  are  the  guards,  imposed  by  the 
statute  (which  was  avowedly  made  for  the  security  of  farmers  and  the  conse- 
quent improvement  of  tillage)  to  prevent  unreasonable  abuses,  in  prejudice  of 
the  issue,  the  wife,  or  the  successor,  of  the  reasonable  indulgence  here  given. 

Next  follows,  in  order  of  time,  the  disabling  or  restraining  statute,  1  Eliz.  c. 
19,  (made  entirely  for  the  benefit  of  the  successor),  which  enacts,  that  all  grants  by 
archbishops  and' bishops  (which  include  even  those  confirmed  by  the  dean  and 
chapter;  the  which,  however  long  or  unreasonable,  were  good  at  common  law), 
other  than  for  the  term  of  one  and  twenty  years,  or  three  lives  from  the  making,  or 
the  dean  and  chapter,  are  held  to  be  within  the  exception  of  this  statute,  and  there- 
fore valid ;  provided  they  do  not  exceed  (together  with  the  lease  in  being)  the 
term  permitted  by  the  act.  (r)  But  by  a  saving  expressly  made,  this  statute  of 
1  Eliz.  did  not  extend  to  grants  made  by  any  bishop  to  the  crown ;  by  which 
means  Queen  Elizabeth  procured  many  fair  possessions  to  be  made  over  to  her 
by  the  prelates,  either  for  her  own  use,  or  with  intent  to  be  granted  out  again  to 
her  favorites,  whom  she  thus  gratified  without  any  expense  to  herself.  To  pre- 
vent which  (s)  for  the  future,  the  statute  1  Jac.  1,  c.  3,  extends  the  prohibition 
to  gi'ants  and  leases  made  to  the  king,  as  well  as  to  any  of  his  subjects. 

Next  corner  the  statute  13  Eliz.  c.  10,  explained  and  enforced  by  the  statutes 
14  Eliz.  c.  11  and  14, 18  Eliz.  c.  11,  and  43  Eliz.  c.  29  ;  which  extend  the  restric- 
tions laid  by  *the  last-mentioned  statute  on  bishops,  to  certain  other  r  ♦qoi  t 
inferior  coporations,  both  sole  and  aggregate.    From  laying  all  which    ^  J 

together  we  may  collect,  that  all  colleges,  cathedrals,  and  other  ecclesiastical  or 
eleemosynary  corporations,  and  all  parsons  and  vicars,  are  restrained  from  mak- 
ing any  leases  of  their  lands,  unless  under  the  following  regulations :  1.  They 
must  not  exceed  twenty-one  years,  or  three  lives,  from  the  making.  2.  The 
accustomed  rent,  or  more,  must  he  yearly  reserved  thereon.  3.  Houses  in  cor- 
porations, or  market  towns,  may  be  let  for  forty  years,  provided  thev  be  not  the 
mansion-houses  of  the  lessors,  nor  have  above  ten  acres  of  ground  belonging  to 
them ;  and  provided  the  lessee  be  bound  to  keep  them  in  repair ;  and  they  may 
also  be  aliened  in  fee-simple  for  lands  of  equal  value  in  recompense.  4.  Where 
there  is  an  old  lease  in  being,  no  concurrent  lease  shall  be  made,  unless  where 
the  old  one  will  expire  within  three  years.    6.  No  lease  (by  the  equity  of  the 

(p)  Co.  LItt.  44. 

(q)  Bat  now  by  the  statute  R  Goo.  m.  c.  17,  a  lease  of  tithes  or  other  incorporeal  hereditaments,  alone, 
may  be  e^ianied  by  any  biishop  or  any  such  ecclesiastical  or  eleemosynary  corporation,  and  the  successor 
shall  be  entitled  to  recover  the  rent  by  an  action  of  debt;  which  (in  case  of  a  n-eehold  lease)  he  could  not 
have  bronrht  at  the  common  law. 

(r)  Co  Litt.  45.  f8)  11  Rep.  71. 
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statute)  shall  be  made  without  impeachment  of  waste,  (t)  6.  All  bonds  and 
covenants  tending  to  frustrate  the  provisions  of  the  statutes  of  13  and  18  Eliz. 
shall  be  void.  , ' 

Concerning  these  restrictive  statutes  there  are  two  observations  to  be  made ; 
first  that  they  do  not  by  any  construction  enable  any  persons  to  make  such 
leases  as  they  weie  by  common  law  disabled  to  make.  Therefore  a  parson,  or 
vicar,  though  he  is  restrained  from  making  longer  leases  than  for  twenty-one 
years  or  three  lives,  even  ivith  the  consent  of  natron  and  ordinary,  yet  is  not 
enabled  to  make  any  lease  at  all,  so  as  to  bind  his  successor,  without  obtaining 
such  consent  («)  Secondly,  that  though  leases  contrary  to  these  acts  are 
declared  void,  yet  they  are  good  against  the  lessor  during  his  life,  if  he  be  a  sole 
corporation ;  and  are  also  good  against  lUfi  aggregate  corporation  so  long^as  the 
head  of  it  lives,  who  is  presumed  to  be  the  most  concerned  in  interest  For  the 
act  was  intended  for  the  benefit  of  the  successor  only;  and  no  man  shall  make 
an  advantage  of  his  own  wrong,  {w) 

r  *322 1  *There  is  yet  another  restriction  with  regard  to  college  leases,  by  stat- 
•■  ■'   ute  18  Eliz.  c.  6,  which  directs,  that  one-third  of  the  old  rent,  then  paid, 

should  for  the  future  be  reserved  in  wheat  or  malt,  reserving  a  quarter  of  wheat 
for  each  6^.  8^.,  or  a  quarter  of  malt  for  every  bs.;  or  that  the  lessees  should 
pay  for  the  same  according  to  the  price  that  wheat  and  malt  should  be  sold  for, 
m  the  market  next  adjoinmg  to  the  respective  colleges  on  the  market  day  before 
the  rent  becomes  due.  This  is  said  (x)  to  have  been  an  invention  of  Lord  Treas- 
urer. Burleigh,  and  Sir  Thomas  Smith,  then  principal  secretary  of  state;  who, 
observing  how  greatly  the  value  of  money  had  sunk,  and  the  price  of  all  provis- 
ions risen,  by  the  q^uantity  of  bullion  imported  from  the  new-found  Indies 
^which  eflTects  were  likely  to  increase  to  a  greater  degree),  devised  this  method 
for  upholding  the  revenues  of  colleges.  Their  foresight  and  penetration  has  in 
this  respect  been  very  apparent:  for,  though  the  rent  so  reserved  in  com  was  at 
first  but  one-third  of  the  old  rent,  or  half  what  was  still  reserved  in  money,  yet 
now  the  proportion  is  nearly  inverted :  and  the  money  arisihg  from  corn  rents 
i^communibus  annis,  almost  double  to  the  rents  reserved  in  money. 

The  leases  of  beneficed  clergymen  are  farther  restrained,  in  case  of  their  non- 
residence,  by  statutes  13  Eliz.  c.  20,  U  Eliz.  c.  11, 18  Eliz.  c.  11,  and  ^  Eliz. 
c.  9,  which  direct,  that  if  any  beneficed  clergyman  be  absent  from  his  cure 
above  fourscore  days  in  any  one  year,  he  shall  not  only  forfeit  one  year's  profit 
of  his  benefice,  to  he  distributed  among  the  poor  of  the  parish;  out  that  all 
leases  made  by  him,  of  the  profits  of  such  benefice,  and  all  covenants  and  agree- 
ments of  like  nature,  shall  cease  and  be  void :  except  in  the  case  of  licensed  plu- 
ralists,  who  are  allowed  to  demise  the  living,  on  which  they  are  non-resident,  to 
their  curates  only;  provided  such  curates  do  not  absent  themselves  above 
r  4C023 1  *forty  days  in  any  one  year.  And  thus  much  for  leases^  with  tiieir 
••  ■■   several  enlargements  and  restrictions,  (y)  (26) 

5.  An  exchatwe  is  a  mutual  grant  of  equal  interests,  the  one  in  consideration 
of  the  other.  The  word  "  exchange,"  is  so  individually  requisite  and  appropri- 
ated by  law  to  this  case,  that  it  cannot  be  supplied  by  any  other  word,  or  expressed 
.  by  any  circumlocution,  (z)  The  estates  exchanged  must  be  equal  in  quantity ;  (a) 
not  of  valuBy  for  that  is  immaterial,  but  of  interest;  as  fee-simple  for  fee- 
simple,  a  lease  for  twenty  years  for  a  lease  for  twenty  years,  and  the  like.  And 
the  exchange  may  be  of  things  that  lie  either  in  grant  or  in  livery,  (b)  But  no 
livery  of  seisin,  even  in  exchanges  of  freehold,  is  necessary  to  perfect  tne  convey- 

rO  Co.  LItL  45.  Cuj  Co.  Lift.  44.  (w)  Tbid.  45.  (*)  Strype's  Annals  of  E1I«. 

(y)  For  the  other  leamlnr  rt>lAtlng  to  Ipases.  which  is  %'ery  carious  and  diflruslve,  I  mnst  refler  the  student 
to  8  Bac.  abridg.  205  (title,  utuea  and  terma  foryear*)^  where  the  subject  Is  treated  in  a  perspicooiu  and 
masterly  manner ;  being  sapposcd  to  l>e  extracted  ftrom  a  manuscript  of  Sir  GeoArey  Gilbert 

(»)  Co.  LitL  60,  51.  (a)  Litt.  H  64,  65.  (b)  Co.  IJtt.  51. 

(25)  Since  these  GommentarieR  were  written,  great  changes  have  been  made  in  the  statnte  law 
of  England  concerning  the  several  sabjects  here  referred  to,  but  the  changes  arb  not  important  to 
the  American  stadent 
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ance:  (c)  for  each  parirjr  stands  in  the  place  of  the  other  and  occupiea  his  right, 
and  each  of  them  hath  already  had  coi-poral  possession  of  his  own  laud.  But 
entry  must  be  made  on  both  sides;  for,  if  either  party  die  before  entry,  the 
exchange  is  void,  for  want  of  sufficient  notoriety,  (d)  (26)  And  so  also,  if  two 
parsons,  by  consent  of  patron  and  ordinary,  exchange  their  preferments ;  and  the 
one  is  presented,  instituted,  and  inducted,  and  the  other  is  presented,  aiid  insti- 
tuted, but  dies  before  induction ;  the  former  shall  not  keep  his  new  benefice, 
because  the  exchange  was  not  completed,  and  therefore  he  shall  return  back  to 
his  own.  (e)  For  if,  after  an  exchange  of  lands  or  other  hereditaments,  either 
party  be  evicted  of  those  which  were  taken  by  him  in  exchange,  through  defect 
of  the  other's  title;  he  shall  return  back  to  the  possession  of  his  own,  by  virtue 
of  the  implied  warranty  contained  in  all  exchanges.  (/)  (27) 

6.  A  partition  is  when  two  or  more  loint-tenants,  coparceners,  or  tenants  in 
common,  agree  to  divide  the  *lands  so  held  among  them  in  severalty,  r  ^234 1 
each  taking  a  distinct  part.  Here,  as  in  some  instances  there  is  a  unity  ^  -' 
of  interest,  and  in  all  a  unity  of  possession,  it  is  necessary  that  they  all  mutually 
convey  and  assure  to  each  other  the  several  estates  which  they  are  to  take  and 
enjoy  separately.  By  the  common  law,. coparceners,  being  compellable  to  make 
partition,  might  have  made  it  by  parol  only;  but  joint-tenants  and  tenants  in 
common  must  have  done  it  by  deed :  and  in  both  cases  the  conveyance  must 
have  been  perfected  by  livery  in  seisin.  ^^)  And  the  statutes  of  31  Hen.  VIII, 
c.  1,  and  32  Hen.  VIII,  c.  32,  made  no  alteration  in  this  point.  But  the  statute 
of  frauds,  20  Car.  II,  c.  2,  hath  now  abolished  this  distinction,  and  made  a  deed 
in  all  cases  necessary.  (28) 

These  are  the  several  species  of  primary  or  original  conveyances.  Those 
which  remain  are  of  the  secondary  or  derivative  sort;  which  presuppose  some 
other  conveyance  precedent,  and  only  serve  to  enlarge,  confirm,  alter,  restrain, 
restore,  or  transfer  the  interest  granted  by  such  original  conveyance.    As 

7.  Beleases ;  which  are  a  discharge  or  a  conveyance  of  a  man's  right  in  lands 
or  tenements,  to  another  that  hath  some  former  estate  in  possession.  The  words 
generally  used  therein  are  "  remised,  released,  and  forever  quit-claimed."  {h) 
And  these  releases  may  enure  either,  1.  By  way  of  enlarging  an  estate,  or 
enlarger  V estate :  as  if  there  be  tenant  for  life  or  years,  remainder  to  another  in 
fee,  and  he  in  remainder  releases  all  his  right  to  the  particular  tenant  and  his 
heirs,  this  ^ves  him  the  estate  in  fee.  {i)  But  in  this  case  the  relessee  must  be  in 
possession  (29)  of  some  estate^  for  the  release  to  work  upon ;  for  if  there  be  les- 
see for  years,  and  before  he  enters  and  is  in  possession,  tne  lessor  releases  to  him 

(e)  L!tt.  «  02.  {d)  Co.  Litt  50.  (a)  Perk.  «  988.  (/)  Page  800. 

iff)  Litt.  «  250.    Co.  Litt.  109.  {h)  Litt  «  445.  (<)  IHd.  1 465. 

(26)  But  this  would  not  be  so  if  exchange  were  made  by  lease  and  release,  in  which  case 
the  statute  would  excute  the  possession  instantly  upon  the  execution  of  the  deeds.  Keither 
would  entry  be  essential  if  deeds  of  bargain  and  sale  were  employed. 

C^)  By  statute  8  and  9  Vic.  c.  106,  an  exchange  of  any  hereditaments,  made  by  deed  execu- 
ted after  the  first  day  of  October,  1845,  shall  not  imply  any  condition  in  law. 

The  general  enclosure  act  of  8  and  9  Vic.  c.  118,  contains  prorisicms  under  which  exchanges 
of  lands  mav  be  effected  under  the  order  of  the  enclosure  commissioners,  on  the  application 
in  writing  of  the  persons  interested,  and  the  land  on  each  side  taken  in  exchange  remains  and 
enures  to  the  same  uses,  trusts,  intents  and  purposes,  and  is  sublect  to  the  same  charges  as  the 
land  given  in  exchange.  And  the  order  of  exchange  is  not  to  be  impeached  by  reason  of  any 
iniirmit''  of  estate  of  the  persons  on  whose  application  it  shall  be  made. 

(28)  See  also,  statute  8  and  9  Vic.  106.  Partiticm  may  also  be  made  under  the  general  cn- 
dosure  act  of  6  and  9  Vic.  118,  in  the  same  manner  as  exchanges.  In  the  United  States  it  is 
commonly  made  by  mutual  deed  of  quit-claim  and  release. 

(^29)  [A  virtual  possession  will  suffice,  if  the  releasee  has  an  estate  actually  vested  in  him  at 
the  time  of  the  release,  which  would  be  capable  of  enlargement  by  such  release  if  he  had  the 
actual  possession.  Thus,  if  a  tenant  for  twenty  years  makes  a  lease  to  another  for  five  years, 
who  enters,  a  release  to  the  first  lessee  is  good,  for  the  possession  of  his  lessee  was  his  posses- 
sion. So,  if  a  man  makes  a  lease  for  years,  remainder  for  years,  and  the  first  lessee  enters, 
a  release  to  the  person  in  remamder  for  years  is  good,  to  enlarge  his  estate.  Mr.  Har- 
grave's  note  (3)  to  Co.  Litt  270,  a] 

Vol,  1.-^69  645 
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all  his  right  in  the  reversion,  such  release  is  void  for  want  of  possession  in  the 
relessee.  (k)  2.  By  way  of  passing  an  estate,  or  mitter  Testate :  (30)  as  when  one 
r  *325 1  *^^  coparceners  releaseth  all  her  *right  to  the  other,  this  passeth  the 
»•  J   fee-simple  of  the  whole.  {I)    And  in  both  these  cases  there  must  be  a  privity 

ol  estate  between  the  relessor  and  relessee;  {m)  that  is,  one  of  their  estates  must 
be  so  related  to  the  other,  as  to  make  but  one  of  the  same  estate  in  law.  3.  By 
way  oi  passing  a  right  {^\)  or  mitter  le  droit:  as  if  a  man  be  disseised,  and 
releaseth  to  his  disseisor  all  his  right,  hereby  the  disseisor  acquires  a  new  right, 
which  changes  the  qualitv  of  his  estate,  and  renders  that  lawful  which  before 
was  tortious  or  wrongful,  (n)  (32)  4.  By  way  of  extinguishment :  as  if  my  ten- 
ant for  life  makes  a  lease  to  A  for  li^,  remainder  to  B  and  his  heirs,  and  I 
release  to  A ;  this  extinguishes  my  right  to  the  reversion,  and  shall  enure  to  the 
advantage  of  B's  remainder  as  well  as  of  A's  particular  estate,  (o)  5.  By  way  of 
entry  and  feoffment:  as  if  there  be  two  joint  disseisors,  and  the  disseisee 
releases  to  one  of  them,  he  shall  be  sole  seised,  and  shall  keep  out  his  former 
companion ;  which  is  the  same  in  effect  as  if  the  disseisee  nad  entered,  and 
thereby  put  an  end  to  the  disseisin,  and  afterwards  had  enfeoffed  one  of  the  dis- 
seisors in  fee.  {p)  And  hereupon  we  may  obsen'e,  that  when  a  man  has  in  him- 
self the  possession  of  lands,  he  must  at  tne  common  law  convey  the  freehold  by 
feoffment  and  livery ;  which  makes  a  notoriety  in  the  country :  but  if  a  man 
has  only  a  right  or  a  future  interest,  he  may  convey  that  right  or  interest  by  a 
mere  release  to  him  that  is  in  possession  of  the  land :  lor  the  occupancy  of  the 
relessee  is  a  matter  of  sufficient  notoriety  already. 

8.  A  confirmation  is  of  a  nature  nearly  allied  to  a  release.  Sir  Edward  Coke 
defines  it  {q)  to  be  a  conveyance  of  an  estate  or  right  in  esse,  whereby  a  void- 
able (33)  estate  is  made  sure  and  unavoidable,  or  whereby  a  particular  estate  is 
increased :  and  the  words  of  making  it  are  these,  "  have  given,  granted,  ratified, 
approved  and  confirmed."  (r)  An  instance  of  the  first  branch  of  the  definition  is,  if 
tenant  for  life  leaseth  for  forty  years,  and  dieth  during  that  term :  here  the  lease  for 
r  <jQ2A  1  y^ars  is  voidable  by  nim  in  reversion ;  yet,  if  he  *hath  confirmed  the 
^  ^  estate  of  the  lessee  for  years,  before  the  death  of  tenant  for  life,  it  is  no 
longer  voidable  but  sure,  {s)  The  latter  branch,  or  that  which  tends  to  the 
increase  of  a  particular  estate,  is  the  same  in  all  respects  with  that  8{)ecies  of 
release,  which  operates  by  way  of  enlargement. 

9.  A  surrender,  sursumredditiOy  or  rendering  up,  is  of  a  nature  diiectly 
opposite  to  a  release;  for,  as  that  operates  by  the  greater  estate  descending 
upon  the  less,  a  suiTender  is  the  falling  of  a  less  estate  into  a  greater.  It  is 
defined,  (t)  a  yielding  up  of  an  estate  for  life  or  years  to  him  that  hath  the  imme- 
diate reversion  or  remainder,  wherein  the  particular  estate  may  mer^e  or  drown, 
by  mutual  agreement  between  them.    It  is  done  by  these  words,  "hath  surren- 

(k)  Ibid,  «  459.  ({)  Co.  LItt.'273.  (m)  Jhid.  873,  273.  («)  Lltt.  «  408.  (o)  JWd.  I  470. 

(p)  Co.  Utt.  878.  (9)  1  Inat.  296.  (r)  Litt.  H  615,  631.  («)  /Md.  616.  (f)  Co.  UtX.  SS7. 

(30)  [If  one  joint- tenant  aftsign  to  the  other,  it  operates  as  a  release,  and  must  be  so  pleaded. 
2  Cruise.  527.] 

(31)  [There  must  be  a  privity  of  estate  between  the  relessor  and  the  relessee  in  the  first 
species  of  release  mentioned,  see  ante ;  but  in  this  release  per  mitter  le  droit,  there  is  not  or 
cannot  be  any  such  privity :  Co.  Litt.  274,  a.  n.  1 ;  nor  is  there  any  occasion  for  words  of 
inheritance.    Litt.  470,  and  Co.  Litt  273.] 

(3-^)  [No  privity  is  necessary  when  a  release  of  a  right  is  made  to  one  who  hath  an  estate  of 
freehold,  in  deed  or  in  law ;  but  a  release  cannot  enure  by  way  of  passing  a  right,  unless  it  is 
made  to  one  baring  a  fee-simple;  for  the  person  to  whom  a  right  is  passed  must  have  the 
whole  right ;  to  a  person  not  having  the  fee,  therefore,  a  release  of  ri^ht  operates,  as  it  were, 
by  extinguishment  in  respect  of  him  that  maide  the  release ;  which  extmguishment  shall  enure 
to  him  m  remainder,  though  the  right  is  not  extinct  in  deed.  1  Instit.  275,  a,  279,  b.  If  a 
release  of  all  actions  be  made  to  a  tenant  for  life,  the  person  in  remainder,  alter  the  death  of 
the  tenant  for  life,'  shall  have  no  benefit  from  this  release.  1  Instit  275,  b,  285,  b;  Edward 
Altham's  Case,  8  Rep.  302;  Lampet's  Case,  10  id.  51.] 

(:{:i)  [The  distinction  between  voidable  and  void  must  not  be  lost  sight  of  here,  for  it  has 
no  operation  whatever  upon  a  void  estate.    Gilb.  Ten.  75,] 
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dered,  granted,  and  yielded  up."  (34)  The  surrenderor  must  be  in  possession  ;  (u) 
and  the  surrenderee  must  have  a  nigher  estate,  in  which  the  estate  surrendered 
may  merge ;  therefore  tenant  for  life  cannot  surrender  to  him  in  remainder  for 
years,  (w)  In  a  surrender  there  is  no  occasion  for  livery  of  seisin ;  (x)  for  there 
IS  a  privity  of  estate  between  the  surrenderor  and  the  surrenderee ;  the  one's 
particular  estate  and  the  other*s  remainder  are  one  and  the  same  estate :  and  liv- 
ery having  been  once  made  at  the  creation  of  it,  there  is  no  necessity  for  hav- 
ing it  afterwards.  And,  for  the  same  reason,  no  livery  is  required  on  a  release 
or  confirmation  in  fee  to  tenant  for  years  or  at  will,  tnough  a  freehold  thereby 
passes :  since  the  reversion  of  the  relessor,  or  confirmor,  and  the  particular  estate 
of  the  relessee,  or  confirmee,  are  one  and  the  same  estate :  and  where  there  is 
already  a  possession,  derived  from  such  a  privity  of  estate,  any  farther  delivery 
of  possession  would  be  vain  and  nugatory,  {y) 

10.  An  assignment  is  properly  a  transfer,  or  making  over  to  another,  of  the 
right  one  has  m  any  estate ;  but  it  is  usually  applied  to  an  estate  for  life  or  ^ears. 
And  it  differs  from  a  lease  only  in  this :  that  by  a  lease  one  grants  an  mter- 
est  less  ♦than  his  own,  reserving  to  himself  a  reversion ;  in  assignments  r  #qo.^  -i 
he  parts  with  the  whole  property,  and  the  assignee  stands  to  all  intents  *■  ^ 
and  purposes  in  the  place  of  the  assignor.  (35) 

11.  A  defeazance  is  a  coUateml  deed,  made  at  the  same  time  with  a  feoffment 
or  other  conveyance,  containing  certain  conditions,  upon  the  performance  of 
which  the  estate  then  created  may  be  defeated  (z)  or  totally  undone.    And  in 

(»)  Ibid.  338.  {w)  Perk,  i  689.  («)  Co.  LItt.  60.  (y)  Lltt.  i  460. 

{z)  From  the  FroQch  verb  d^airet  i^fectum  reddere, 

(34)  [But  these  words  are  not  essential  to  a  surrender.  1  Wils.  127 ;  Cro.  Jac.  169 :  2  Wils.  26 : 
5  Moo.  and  P.  800. 

A  surrender  must  be  of  the  whole  estate  or  it  will  not  operate  as  such.  Touohst.  308 ;  Hard. 
417.  It  cannot  be  made  to  take  effect  in  futuro.  1  Mee.  and  W.  50 ;  3  id.  328.  But  it  may  be 
made  upon  a  condition  precedent.    12  East,  1'^;  1  Mee.  and  W.  676;  Pork.  s.  624.] 

The  surrender  here  described  is  one  by  deed,  but  there  may  be  a  surrender  in  law  without 
any  deed.  As  where  the  lessee,  before  the  expiration  of  his  term,  delivered  up  possession  to 
the  lessor  who  lea^ted  thB  premises  to  another.  Randall  v.  Rioh,  11  Ma^s.  494 ;  H!esaeltime  v, 
Seavey,  16  Me.  212 ;  Dodd.  v.  Aoklom,  6  M.  and  Gr.  673.  So  if  without  a  reletting  the  land- 
lord accepts  possession  of  the  premises.  Elliott  v.  Aiken,  45  N.  H.  33 :  Matthew  v,  Tabener, 
39  Mo.  115.  So  where  the  lessee  gave  to  the  lessor  a  lease  of  the  same  psemise^,  in  terms  like 
his  own,  it  was  held  a  nurrender,  and  that  the  term  was  merged.  Shepard  v,  Spalding,  4  Met. 
416.  And  the  same  has  been  held  where  the  tenant  left  uie  premises  on  a  notice  from  the 
landlord  to  quit  for  non-payment  of  rent,  and  the  latter  went  into  possession.  Patchiu  v, 
Dickerman,  31  Y t.  663 ;  ana  see  1  TTashb.  Real.  Prop.  350,  et  seq.  Surrenders  in  England, 
when  in  writing,  are  now  by  statute  8  and  9  Vic.  108  required  to  be  by  deed.  And  by  statute  8 
and  9  Vic.  c.  112,  when  the  purpose  for  which  a  term  for  years  has  been  created  is  satislied,  the 
term  itself  ceases  to  exist 

(35)  [This  is  not  universally  trujB ;  for  there  is  a  variety  of  distinctions  when  the  assignee  is 
bound  by  the  covenants  of  tiie  assignor,  and  when  he  is  not.  The  general  rule  is,  that  he  is 
bound  by  all  covenants  which  run  with  the  land ;  but  not  bv  collateral  covenants  which  do 
not  run  with  the  land.  As  if  a  lessee  covenants  for  himself,  executors,  and  administrators, 
concerning  a  thing  not  in  existence,  as  to  build  a  wall  upon  the  premises,  the  assignee  will 
not  be  bound ;  but  the  assignee  will  be  bound,  if  the  lessee  has  covenanted  for  himself  and 
assigns.  Where  the  lessee  covenants  for  himself,  his  executors  and  administrators,  to  reside 
upon  the  premises,  this  covenant  binds  his  assignee,  for  it  runs  with,  or  is  appurtenant  to,  the 
thing  demised.  2  Hen.  Bl.  133.  The  assignee  in  no  case  is  bound  by  the  covenant  of  the 
lessee,  to  build  a  house  for  the  lessor  any  where  off  the  premises^  or  to  pay  money  to  a  stranger, 
5  Co.  16.  The  assignee  is  not  bound  by  a  covenant  broken  before  assignment  3  Burr.  1271 ; 
see  Com.  Dig.  Covenant.  But  if  an  underlease  is  made,  even  for  a  day  less  than  the  whole 
term,  the  under-lessee  is  not  liable  for  rent  or  covenants  to  the  original  lessee,  like  an  assignee 
of  the  whole  term.  Dougl.  183,  56.  An  assi^ee  is  liable  for  rent  onlv  whilst  he  continues 
in  possession  under  the  assignment  And  he  is  held  not  to  bo  guilty  of  a  fraud,  if  he  as«tigns 
even  to  a  beggar,  or  to  a  person  leaving  the  kingdcim,  provided  the  assignment  be  executed 
before  his  departure.  1  B.  and  P.  21.  The  same  principle  prevails  in  equity.  See  2  Bridg. 
Eq.  Dig.  138;  1  Vem.  87;  2  id.  103;  8  Yes.  95;  1  Sch.  and  Lefroy,  310.  But  the  assignee's 
liability  commences  upon  acceptance  of  the  lease,  though  he  never  enter.     IB.  and  P.  24^3.1 

As  to  the  difference  between  an  assignment  and  a  sub-letting,  see  in  general,  1  Washb.  Real 
Prop.  333,  et  seq.  A  covenant  against  an  assignment  is  not  broken  by  a  sub-letting,  and 
e  converso.    Parker  v,  Copland,  4  Mioh.  660;  Lyndev.  Houghi  27  Barb,  415. 
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this  manner  mortgages  were  in  former  tim^s  usually  made  ;  the  mortffaffor 
enfeoffing  the  mortgagee,  and  he  at  the  same  time  executing  a  deed  of  defea- 
zance,  whereby  the  feoflPment  was  rendered  void  on  repayment  of  the  money  bor- 
rowed at  a  certain  day.  And  this,  when  executed  at  the  same  time  with  the 
original  feoffment,  was  considered  as  part  of  it  by  the  ancient  law ;  (a)  and 
therefore  only  indulged :  no  subsequent  secret  revocation  of  a  solemn  convey- 
ance, executed  by  livery  of  seisin,  being  allowed  in  those  days  of  simplicity  and 
truth ;  though,  when  uses  were  afterwards  introduced,  a  revocation  of  such  uses 
was  permitted  by  the  courts  of  equity.  But  things  that  were  merely  executory, 
or  to  be  completed  by  matter  subsequent,  (as  rents,  of  which  no  seisin  could  be 
had  till  the  time  of  payment ;)  and  so  also  annuities,  conditions,  warranties, 
and  the  like,  were  always  liable  to  be  recalled  by  defeazanoes  made  subsequent 
to  the  time  of  their  creanon.  (b) 

II.  There  yet  remain  to  be  spoken  of  some  few  conveyances,  which  have  their 
force  and  operation  by  virtue  of  the  statute  of  uses. 

Uses  ana  trusts  are  in  their  original  of  a  nature  very  similar,  or  rather 
exactly  the  same:  answering  more  to  the fidet'commissnin  than  the  ususfractus 
of  the  civil  law;  which  latter  was  the  temporary  right  of  using  a  thing,  without 
having  the  ultimate  property,  or  full  dominion  of  the  substance,  (r) — But  the 
fidei-commissum^  which  usually  was  created  by  will,  was  the  disposal  of  an 
r  *Q28 1  iii^^eritance  to  one,  in  confidence  that  he  *should  convey  it  or  dispose 
*■  -'of  the  profits  at  the  will  of  another.    And  it  was  the  business  of  a  partic- 

ular magistrate,  the  prcetor  fidei  commissarius,  instituted  by  Augustus,  to 
enforce  the  observance  of  this  confidence,  (d)  So  that  the  rignt  thereby  given 
was  looked  upon  as  a  vested  right,  and  entitled  to  a  remedy  from  a  court  of 
justice :  which  occasioned  that  known  division  of  rights  by  the  Roman  law  into 
jus  legitimum,  a  legal  right,  which  was  remedied  by  the  ordinary  course  of  law; 
JIM  fidudarium,  a  right  in  trust,  for  which  there  was  a  remedy  in  conscience ; 
9,ndjus  precarium,  a  right  in  courtesy,  for  which  the  remedy  was  only  by 
entreaty  or  request,  (e)  In  our  law,  a  use  might  be  ranked  under  the  rights  of 
the  second  kind;  being  a  confidence  reposed  in  another  who  was  tenant  of  the 
land,  or  terre-tenant,  that  he  should  dispose  of  the  land  according  to  the  inten- 
tions of  cestuy  que  use,  or  him  to  whose  use  it  was  granted,  and  suffer  him  to 
take  the  profits.  (/)  As,  if  a  feoffment  was  made  to  A  and  his  heirs,  to  the  ush 
of  (or  in  trust  for)  B  and  his  heirs ;  here  at  the  common  law  A,  the  terre- 
tenant,  had  the  legal  property  and  possession  of  the  land,  but  B,  the  cestuy  qua 
use,  was  in  conscience  and  equity  to  have  the  profits  and  disposal  of  it 
•  This  notion  was  transplanted  into  England  from  the  civil  law,  ahout  the 
close  of  the  reign  of  Edward  III,  (g)  by  means  of  the  foreign  ecclesiastics ;  who 
introduced  it  to  evade  the  statutes  of  mortmain,  by  obtaining  grants  of  lands,  not 
to  their  religious  houses  directly,  but  to  the  use  of  the  religious  houses :  (h)  which 
the  clerical  chancellors  of  those  times  held  to  be  fidie-commissa,  and  bind- 
ing in  conscience;  and  therefore  assumed  the  jurisdiction  which  Augustus 
hs^  vested  in  his  prmtor,  of  compelling  the  execution  of  such  trusts  in  the 
court  of  chancery.  And,  as  it  was  most  easy  to  obtain  such  grants  from  dying 
persons,  a  maxim  was  established,  that  though  by  law  the  lands  themselves 
were  not  devisable,  yet  if  a  testator  had  enfeoffed  another  to  his  own  use,  and  so 
r  ♦^•2<i  1  ^^  *possessed  of  the  use  only,  such  use  was  devisable  by  will.  But 
L  J   we  have  seen  (i)  how  this  evasion  was  crushed  in  its  infancy,  by  statute 

15  Ric.  II,  c.  5,  with  respect  to  religious  houses. 

Yet,  the  idea  being  once  introduced,  however  fraudulently,  it  afterwards  con- 
tinued to  be  often  innocently,  and  sometimes  very  laudably,  applied  to  a  numbei 
of  civil  purposes :  particularly  as  it  removed  the  restraint  of  alienations  by  will, 
and  permitted  the  owner  of  lands  in  his  lifetime  to  make  various  designations 
of  their  profits,  as  prudence,  or  justice,  or  family  convenience,  might  from  time 
to  time  require.    Till  at  length,  during  our  long  wars  in  France,  and  the  sub- 

(a)  Co.  TJtt.  4W5.  (h)  Ibid.  237.  (c)  Ff.  7,  I,  1.  (d)  Tntt.  2  tU.  2S. 

(t)  Ff.  43,  26,  1.    Bacon  on  Uses,  Svo.  806.  (f)  Plowd.  852. 

(gj  Stat.  50  Edvr.  lU,  c.  6.    1  Eio.  n,  o.  9.    1  Rep.  13».  (h)  See  page  271.  (i)  Page  S7S. 
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Bequent  civil  commotions  between  the  houses  of  York  and  Lancaster,  uses  grew 
almost  univei*sal;  through  the  desire  that  men  had  (when  their  lives  were  con« 
tinually  in  hazard)  of  providing  for  their  children  b^  will,  and  securing  their 
estates  from  forfeitures ;  when  each  of  the  contending  parties,  as  they  ^came 
uppermost,  alternately  attainted  the  other.  Wherefore,  about  the  reign  of  £dw. 
I V,  (before  whose  time,  Lord  Bacon  remarks,  (k)  there  are  not  six  cases  to  be 
found  relating  to  the  doctrine  of  uses),  the  coiurts  of  equity  began  to  reduce 
them  to  something  of  a  regular  system. 

Originally  it  was  held  that  the  chancery  could  give  no  relief,  but  a^inst  the 
very  person  himself  intrusted  for  cestuy  aue  use ,  and  not  against  his  heir  or 
alienee.  This  was  altered  in  the  reign  of  Henry  V I,  with  respect  to  the  heir ;  {I) 
and  afterwards  the  same  rule,  by  a  parity  of  reason,  was  extended  to  such  alienees 
as  had  purchased  either  wil^out  a  valuable  consideration,  or  with  an  express 
notice  of  the  use.  {m)  But  a  purchaser  for  a  valuable  consideration  without 
notice,  might  hold  the  land  discharged  of  any  trust  or  confidence.  And  also  it 
was  held,  tnat  neither  the  king  nor  queen,  on  account  of  their  dignity  royal,  (n) 
nor  any  corporation  ^aggregate,  on  account  of  its  limited  capacity,  (o)  r  *qqq  -i 
could  be  seised  to  any  use  but  their  own ;  that  is,  they  mi^ht  hold  the  L  "^  J 
lands,  but  were  not  compellable  to  execute  the  trust  And,  if  the  feoffee  to  uses 
died  without  heir,  or  committed  a  forfeiture,  or  married,  neither  the  lord  who 
entered  for  his  escheat  or  forfeiture,  nor  the  husband  who  retained  the  possession 
as  tenant  by  the  curtesv,  nor  the  wife  to  whom  dower  was  assigned,  were  liable 
to  perform  the  use :  {p)  because  thejr  were  not  parties  to  the  trust,  but  came  in 
by  act  of  law ;  though  doubtless  their  title  in  reason  was  no  better  than  that  of 
the  heir. 

On  the  other  hand,  the  use  itself,  or  interest  of  cestuy  que  use,  was  learnedly 
retined  upon  with  many  elaborate  distinctions.  And,  1.  It  was  held  that  nothing 
could  be  granted  to  a  use,  whereof  the  use  is  inseparable  from  the  possession  ; 
as  annuities,  ways,  commons,  and  authorities,  ^uw  ipso  usu  consumuntur :  (q) 
or  whereof  the  seisin  could  not  be  instantlv  given,  (r)  2.  A  use  could  not  be 
raised  without  a  sufficient  consideration.  l?or  where  a  man  makes  a  feoffment 
to  another,  without  any  consideration,  equity  presumes  that  he  meant  it  to  the 
use  of  himself,  (s)  unless  he  expressly  declares  it  to  be  to  the  use  of  another, 
and  then  nothing  shall  be  presumed  contrary  to  his  own  expressions.  (/)  (36) 
But  if  either  a  good  or  valuable  consideration  apx)ears,  equity  will  immediately 
raise  a  use  correspondent  to  such  consideration,  {u)  3.  Uses  were  descendible 
according  to  the  rules  of  the  common  law,  in  the  case  of  inheritauces  in  pos- 
session ;  {w)  for  in  this  and  many  other  respects  cequitas  sequitur  legem,  and 
cannot  estaolish  a  different  rule  of  property  from  that  which  the  law  has  estab- 
lished. 4.  Uses  might  be  assigned  by  secret  deeds  between  the  parties,  (z)  or  be 
devised  by  last  will  and  testament ;  (v)  for,  as  the  legal  estate  in  the  soil  was  not 
transferred  b^  these  transactions,  no  livery  of  seisin  was  necessary ;  *and,  r  ^ioq-i  -i 
as  the  intention  of  the  parties  was  the  leading  principle  in  this  species   ^         -I 

{It)  On  Uses,  S13.  O)  Keilw.  42.    Year.book,  72  Edw.  IV.  6. 

(m)  Ibkt.  46.    Bacon  on  Uses.  312.  (n)  Bro.  Abr.  tU.  Fec^.  al  tuet,  31.    Bacon  of  naet,  816,  M7. 

(o)  Bro.  Abr.  tU.  Feoffm.  al  tuea,  40.    Bacon,  S47.  (p)  1  Rep.  122.  {q)  1  Jon.  127. 

(r)  Crn.  Kliz.  401.  («)  See  page %».  [t)  I  And.  87.  («)  Moor.  664. 

(w)  8  Roll.  Abr.  780.  (x)  Bacuu  on  Uses,  812.  (y)  Ibid.  SOtt. 

(36)  [In  the  second  section  of  the  third  chapter  of  Gilbert  on  Uses,  p.  222,  the  law  is  in  sub- 
stance thus  laid  down.  If  a  feoffinent  be  moae,  or  a  fine  be  levied,  or  recovery  be  suffered, 
without  consideration,  and  no  uses  be  expressed,  the  ,use  results  to  the  feoffor  and  his  heirs. 
But  if  any  uses  he  expressed,  it  shall  be  to  those  uses,  though  no  consideration  be  had  ;  and 
herein  is  the  difference  between  raising  uses  by  fine,  feoffment,  or  other  conveyance  operating 
by  transmutation  of  posses^sion,  and  uses  raised  by  covenant :  for,  upon  the  fir^t,  if  no  uses 
were  expressed,  it  is  eqaity  that  assigns  the  feoffor  to  have  the  resnlting  use;  by  the  law,  the 
feoffor  has  parted  with  all  his  interest :  see  Cave  v.  Holford,  3  V^es.  667 ;  but  where  he  expresses 
uses,  there  can  be  no  eauity  in  giving  him  the  use  against  his  own  will.  On  tiie  other  hand, 
in  case  of  a  covenant  tnere  can  be  no  use  without  a  consideratiim ;  for  the  covenantee  in  such 
case  can  have  no  right  by  law,  and  there  is  no  reason  why  equity  should  give  him  the  use.  And 
see  Calthrop's  Case,  Moor,  101;  Stephen's  Case,  1  Leon.  138;  Mildnay's  Case,  1  Rep.  176: 
2  BoU's  Ab.  790.] 
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of  property,  any  instrument  declaring  that  intention  was  allowed  to  be  binding 
in  equity.  But  cesfuy  que  use  could  not  at  common  law  aliene  the  legal  interest 
of  the  lands,  without  the  concurrence  of  his  feoffee ;  (z)  to  whom  he  was 
accounted  by  law  to  be  only  tenant  at  sufferance,  (a)  6.  Uses  were  not  liable  to 
any  of  the  feudal  burthens ;  and  particularly  did  not  escheat  for  felony  or  other 
defect  of  blood ;  for  escheats,  &c.,  are  the  consequence  of  tenure,  and  uses  are 
held  of  nobody :  but  the  land  itself  was  liable  to  escheat,  whenever  the  blood  of 
the  feoffee  to  uses  was  extinguished  by  crime  or  by  defect ;  and  the  lord  (as  was 
before  observed)  might  hold  it  discharged  of  the  use.  {b)  6.  No  wife  could  be 
endowed,  or  husband  have  his  curtesy,  of  a  use:  (c)  for  no  trust  was  declared 
for  their  benefit,  at  the  original  grant  of  the  estate.  And  therefore  it  became 
customary,  when  most  estates  were  put  in  use,  to  settle  before  marriage  some 
joint  estate  to  the  use  of  the  husband  and  wife  for  their  lives ;  which  was  the 
original  of  modern  jointures,  {d)  7.  A  use  could  not  be  extended  by  writ  of 
elegit,  or  other  legal  process,  for  the  debts  ol  cestuy  que  use.  {e)  For,  being 
merely  a  creature  of  ecjuity,  the  common  law,  which  looked  no  rarther  than  to 
the  person  actually  seised  of  the  land,  could  award  no  process  f^inst  it 

It  is  impracticable,  upon  our  present  plan,  to  pursue  the  doctrine  of  uses 
through  all  the  refinements  and  niceties  which  the  ingenuity  of  the  times 
(abounding  in  subtile  disquisitions)  deduced  from  this  child  of  the  imagination: 
when  once  a  departure  was  permitted  from  the  plain,  simple  rules  of  property 
established  by  the  ancient  law.  These  principal  outlines  will  be  fully  sufiicieut 
to  show  the  ground  of  Lord  Bacon's  complaint,  (/)  that  this  course  of  proceed-, 
ing  "  was  turned  to  deceive  many  of  their  just  and  reasonable  rights. — A  man, 
r  '''332  1  ^^^^  ^^  cause  to  sue  for  land,  knew  not  against  whom  to  *bring  his 
^  J   action  or  who  was  the  owner  of  it    The  wife  was  defrauded  of  her 

thirds;  the  husband  of  his  curtesy ;  the  lord  of  his  wardship,  relief,  heriot,  and 
escheat;  the  creditor  of  his  extent  for  debt;  and  the  poor  tenant  of  his  lease.'^ 
To  remedy  these  inconveniences  abundance  of  statutes  were  provided,  which 
made  the  lands  liable  to  be  extended  by  the  creditors  of  cestuu  que  use,  (g) 
allowed  actions  for  the  freehold  to  be  brought  against  him  if  in  the  actual  per- 
nancy or  enjoyment  of  the  profits ;  {h)  male  him  liable  to  actions  of  waste;  (/) 
established  his  conveyances  and  leases  made  without  the  concurrence  of  his 
feoffees;  (k)  and  gave  the  lord  the  wardship  of  his  heir,  with  certain  other 
feudal  perquisites.  (/) 

These  provisions  all  tended  to  consider  cestuy  que  use  as  the  real  owner  of  the 
estate;  and  at  length  that  idea  was  carried  into  full  effect  by  the  statute  27 
Hen.  VIII,  c.  10,  which  is  usually  called  the  statute  of  uses,  or,  in  conveyances 
and  pleadings,  the  statute  for  transferring  uses  into  possession.  The  hint 
seems  to  have  been  derived  from  what  was  done  at  the  accession  of  King  Rich- 
ard III;  who,  having,  when  duke  of  Gloucester,  been  frequently  made  a  feoffee 
to  uses,  would  upon  the  assumption  of  the  crown  (as  the  law  was  then  under- 
stood) have  been  entitled  to  hold  the  lands  discharged  of  the  use.  But  to  obviate 
BO  notorious  an  injustice,  an  act  of  parliament  was  immediately  passed,  (m)  which 
ordained,  that  where  he  had  been  so  enfeoffed  jointly  with  other  persons,  tne  land 
should  vest  in  the  other  feoffees,  as  if  he  had  never  been  named ;  and  that,  where 
he  stood  solely  enfeoffed,  the  estate  should  itself  vest  in  cestuy  que  use  in  like 
manner  as  he  had  the  use.  And  so  the  statute  of  Henry  VIII,  after  reciting  the 
various  inconveniences  before-mentioned,  and  many  others,  enacts,  that  "  when 
any  person  shall  be  seised  of  lands,  &c.,  to  the  use,  confidence,  or  trust  of  any  other 
r  ^oQQ  1  person  or  body  ♦politic,  the  person  or  corporation  entitled  to  the  use  in 
^  J   fee-simple,  fee-tail,  for  life,  or  years,  or  otherwise,  shall  from  thenceforth 

stand  and  be  seised  or  possessed  of  the  land,  &c.,  of  and  in  the  like  estates  as  they 
have  in  the  use,  trust,  or  confidence;  and  that  the  estate  of  the  person  so  seised 

(a)  Stat.  1  RIc.  in,  o.  1.  fa)  Bro.  Ahr,  ibid.  28.  (b)  Jenlc.  190.  (e)A  Rep.  1.    %  And.  It, 

(d)  See  page  W .  ft)  Bro.  Ahr.  tit  ereciitiont.  90.  ff)  Use  of  the  law,  1S8. 

(a)  Stat.  80.  Edw.  HI.  c.  6.    2  RIc.  II.  t»esA.  2,  c.  S.    19  Hen.  VII,  c.  15. 
(hj  Stat.  1  Kic.  II.  c.  9.    4  Hen.  IV.  r.  7.  c.  15.    II  Hen.  VI.  c.  3.    1  Hen.  VU,  o.  1 
(ij  Stal.  11  Hen.  VT,  c.  5.  (kj  Stat.  1  Ric.  UI,  c  1. 

(IJ  Stat.  4  Hen.  VII,  o.  17.    19  Hen.  VU)  o.  10.       (mj  1  Ric.  Ill,  o.  0. 
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to  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the  use,  in  sach  quality, 
manner,  form,  and  condition,  as  they  had  before  in  the  use."  The  statute  thus 
executes  the  use,  as  our  lawyers  term  it ;  that  is,  it  conveys  the  possession  to  the 
use,  and  transfers  the  use  into  possession;  thereby. making  cestuy  que  use  com- 
plete owner  of  the  lands  and  tenements,  as  well  at  law  as  in  equitv. 

The  statute  having  thus  not  abolished  the  conveyance  to  uses,  but  only  anni- 
hilated the  intervening  estate  of  the  feoffee,  and  turned  the  interest  of  cestuy 
que  use  into  a  legal  instead  of  an  equitable  ownership ;  the  courts  of  common 
law  be^an  to  take  cognizance  of  uses,  instead  of  sencUng  the  party  to  seek  his 
relief  m  chancery.  And,  considering  them  now  as  merely  a  mode  of  convey- 
ance, very  many  of  the  rules  before  established  in  equity  were  adopted  w^ith  im- 
provements by  the  judges  of  the  common  law.  The  same  persons  only  were 
held  capable  of  beius;  seised  to  a  use,  the  same  considerations  were  necessary  for 
raising  it,  and  it  could  only  be  raised  of  the  same  hereditaments  as  formerly. 
But  as  the  statute,  the  instant  it  was  raised,  converted  it  into  an  actual  pos- 
session of  the  land,  a  great  number  of  the  incidents,  that  formerly  attended  it 
in  its  fiduciary  state,  were  now  at  an  end.  The  land  could  not  escheat  or  be 
forfeited  by  the  act  or  defect  of  the  feoffee,  nor  be  aliened  to  any  purchaser  dis- 
charged of  the  use,  nor  be  liable  to  dower  or  curtesy  on  account  of  the  seisin  of 
such  feoffee;  because  the  legal  estate  never  rests  in  him  for  a  moment,  but  is 
instantaneously  transferred  to  cestuy  que  use  as  soon  as  the  use  is  declared. 
And,  as  the  use  and  the  land  were  now  convertible  terms,  they  became  liable  to 
.  dower,  curtesy,  and  escheat,  in  consequence  of  the  seisin  of  cestuy  que  use,  who 
was  now  become  the  terre-tenant  also ;  and  they  likewise  were  no  longer  devisa- 
ble by  will. 

*The  various  necessities  of  mankind  induced  also  the  judges  very  soon  r  ^034  -i 
to  depart  from  the  rigour  and  simplicity  of  the  rules  of  the  common   L  J 

law,  and  to  allow  a  more  minute  and  complex  construction  upon  conveyances  to 
uses  than  upon  others.  Hence  it  was  adjudged  that  the  use  need  not  always  be 
executed  the  instant  the  conveyance  is  made:  but,  if  it  cannot  take  effect  at 
that  time,  the  operation  of  the  statute  may  wait  till  the  use  shall  arise  upon 
some  future  contingency,  to  happen  within  a  reasonable  period  of  time ;  and  in 
the  meanwhile  the  ancient  use  shall  remain  in  the  original  grantor:  as,  when 
lands  are  conveyed  to  the  use  of  A  and  B,  after  a  marriage  shall  be  bad  between 
them,  (n)  or  to  the  use  of  A  and  his  heirs  till  B  shall  pay  him  a  sum  of  money, 
and  then  to  the  use  of  B  and  his  heirs.  (0)  Which  doctrine,  when  devises  by 
will  were  again  introduced,  and  considered  as'equivalent  in  point  of  construc- 
tion to  declarations  of  uses,  was  also  adopted  in  favour  of  executory  devises,  (p) 
But  herein  these,  Which  are  called  contingent  or  springing  uses,  (37)  differ  from 

(n)  2  BoU.  Abr.  791.    Cro.  Eliz.  493.  (o)  Bro.  Air.  tit.  Fet4f>m.  al  usei,  80.  fpj  See  page'  178. 

(tl7)  [Mr.  Sugden  says,  Ahifting,  sooondaTy,  and  springing  nses,  are  frequently  oonfoandod 
with  each  other,  and  with  future  or  contingent  uses.  They  may  perhaps  be  thus  classed :  1st, 
Shifting  or  secondary  useSf  which  take  effect  in  derogation  of  some  other  estate,  and  are  either 
limited  ejqpresaly  by  the  deed,  or  are  authorized  to  be  created  by  some  person  named  in  the 
deed.  2diy,  Springing  uses,  confining  this  class  to  uses  limited  to  arise  on  a  future  event,  where 
no  preceding  use  is  limited,  and  which  do  not  take  effect  in  derogation  of  any  other  interest 
than  that  which  results  to  the  grantor,  or  remains  in  him,  in  the  mean  time.  3dly,  Future  or 
contingent  uaeSf  are  properly  uses  to  take  effect  as  remainders ;  for  instance,  a  use  to  the  first 
unborn  son  of  A,  after  a  previous  limitation  to  him  for  life,  or  for  years,  determinable  on  his 
life,  is  a  future  or  contingent  use :  but  yet  does  not  answer  the  notion  of  either  a  shilling  or  a 
springing  use.  Contingent  uses  naturally  arose,  after  the  statute  of  27  Hen.  YIII,  in  imitation 
of  contingent  remainders. 

The  first  class,  that  is,  shifting  or  secondary  uses,  are  at  this  day  so  common  that  they  pass 
without  observation.  In  every  marriage  settlement,  the  first  use  is  to  the  owner  in  fee  until 
marriage,  and  after  the  marriage  to  other  uses.  Here,  the  owner,  in  the  first  instance,  takes  the 
lee,  which  upon  the  marriage  ceases,  and  the  new  use  arises.  But  a  shifting  use  cannot  be  lim- 
ited on  a  shifting  use :  and  'shifting  uses  must  be  confined  within  such  limits  as  are  not  to  tend 
to  a  perpetuity.  See  ante,  chap.  11.  But  a  shifting  use  may  be  created  after  an  estate- tail,  to 
take  effect  at  any  period,  however  remote;  l)ecause  the  tenant  in  tail  for  the  time  being  may,  by 
a  recovery,  defeat  the  shifting  use. 
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an  executory  devise;  in  that  there  mast  be  a  person  seised  to  snch  nses  at  the 
time  when  the  contingency  happens,  else  they  can  never  be  executed  by  the 
statute ;  and  therefore  if  tlie  estate  of  the  feoffee  to  such  use  be  destroyed  by 
alienation  or  otherwise,  before  the  contingency  arises,  the  use  is  destroyed  for- 
ever; (q)  (38)  whereas  by  an  executory  devise  the  freehold  itself  is  transferred  to 
the  future  devisee.  And,  in  both  these  cases,  a  fee  may  be  limited  to  take  effect 
after  a  fee ;  (r)  because;  though  that  was  forbidden  by  tne  common  law  in  favour 
of  the  lord's  escheat,  yet  when  the  legal  estate  was  not  extended  beyond  one  fee- 
simple,  such  subsequent  uses  (after  a  use  in  fee)  were  before  the  statute  per- 
mitted to  be  limited  in  equity ;  and  then  the  statute  executed  the  legal  estate 
in  the  same  manner  as  the  use  before  subsisted.  It  was  also  held,  that  a  use, 
though  executed,  may  change  from  one  to  another  by  circumstances  ex  post 
r  „|QQK  -1  facto;  (s)  as,  if  A  makes  a  feoffment  *to  the  use  of  his  intended  wife 
L  J   and  her  eldest  son  for  their  lives,  upon  the  marriage  the  wife  takes  the 

whole  use  in  severalty ;  and  upon  the  birth  of  a  son,  the  use  is  executed  jointly 
in  them  both,  (t)  This  is  sometimes  called  a  secondary,  sometimes  a  shifting 
use.  And,  whenever  the  use  limited  by  the  deed  expires,  or  cannot  vest,  it 
returns  back  to  him  who  raised  it,  after  such  expiration,  or  during  such  impos- 
sibility, and  is  styled  a  resulting  use.  As,  if  a  man  makes  a  feoffment  to  the 
use  of  his  intended  wife  for  life,  with  remainder  to  the  use  of  her  first-born  son 
in  tail;  here,  till  he  marries,  the  use  results  back  to  himself;  after  marriage,  it 
is  executed  in  the  wife  for  life:  and,  if  she  dies  without  issue,  the  whole  results 
back  to  him  in  fee.  (u)  It  was  likew^ise  held,  that  the  uses  originally  declared 
may  be  revoked  at  any  future  time,  and  new  uses  be  declared  of  the  land,  pro- 
vided the  grantor  reserved  to  himself  such  a  power  at  the  creation  of  the  estate; 
whereas  the  utmost  that  the  common  law  would  allow,  was  a  deed  of  defeazance 
coeval  with  the  grant  itself,  and  therefore  esteemed  a  part  of  it,  upon  events 
specially  mentioned,  (w)  And,  in  case  of  such  a  revocation,  the  old  uses  were 
held  instantly  to  cease,  and  the  new  ones  to  become  executed  in  their  stead,  (x) 
And  this  was  permitted,  partly  to  indulge  the  convenience,  and  partly  the 
caprice  of  mankind ;  who  (as  Lord  Bacon  obser^-es)  (y)  have  always  affected  to 
have  the  disposition  of  their  property  revocable  in  their  own  time,  and  irrevoca 
ble  ever  afterwards. 

(0)  1  Rep.  134.  1S8     Cro.  EHz.  439.  (r)  Pollexf.  78.    10  Mod.  423. 

{s)  Bro.  Abr.  tU.  F^jffkn.  al  use»,  dO.  (I)  Bacon  on  Uses,  361.  («)/M(l.  SfiO.    1  Bap.  190. 

(«)  See  page  327.  {x,  Uo.  Litt.  237.  (y)  On  Uses,  316. 


second  class,  or  sprin/jfiyig  useSf  before  the  etatnte  of  Hen.  VIII,  there  was  no  mis- 
adependent  original  springing  nse,  to  commence  at  a  diniant  period,  because  the 


As  to  the  second  < 
chief  in  an  indepenc  ^  .      ^    ^        ,  -     . 

legal  estate  remained  in  the  trustee.  After  the  statute,  t<M>,  the  use  was  held  to  result  to,  or 
remain  in,  the  person  creating  the  future  use,  according  to  the  mode  of  ctraveyance  adopted, 
till  the  springing  use  arose.  This  resulting  use  the  statute  executed,  so  that  the  estate  remained 
in  thia  settler  tiJJ  the  period  when  the  use  was  to  rise :  which  might  be  at  any  time  within  the 
limits  allowed  by  law,  in  case  of  an  executory  devise.  VHien  springing  uses  are  raised  by  con- 
veyances not  operating  by  transmutation  of  possession,  as  such  couve^rances  have  only  an  equi- 
table effect  until  the  statute  and  use  meet,  a  springing  use  may  be  limited  bjr  them  at  once :  but 
where  the  ccmveyance  is  one  which  does  operate  by  transmutation  of  possession  (as  a  feoffment, 
fine,  recovery,  or  lease  and  release),  two  objects  must  be  attended  to  :  first,  to  ccmvey  the  estate 
acxjording  to  the  rules  of  coramcm  law  ;  secondly,  to  raise  the  use  out  of  the  seisin  created  by 
the  conveyance.  Now,  the  common  law  does  not  admit  of  a  freehold  being  limited  to  com- 
mence infuturo.    See  ante^  p.  143. 

As  to  the  third  class,  or  future  or  contingent  uses,  where  an  estate  is  limited  previously  to  a 
future  use.  and  the  future  use  is  limited  by  way  of  remainder,  it  will  be  subject  to  the  rules  of 
common  law,  and,  if  tie  previous  estate  is  not  sufficient  to  support  it,  will  be  void.  See  ante, 
p.  168. 

Future  uses  have  been  countenanced,  and  springing  uses  restrained,  by  what  is  now  a  firm 
rule  of  law,  namely,  that  if  such  a  construction  can  be  put  upon  a  limitation  in  use,  as  that  il 
may  take  effect  bv  way  of  remainder,  it  shall  never  take  effect  as  a  wpriiiging  use.  Southcot  v. 
Stowel,  1  Mod.  226,  237  ;  2  Mod.  207;  Goodtltle  r.  Billington,  Dougl.  758.] 

(38)  By  statute  23  and  24  Vic.  c.  38,  s.  7,  it  is  provided  that  a  future  contingent  or  execntoiy 
use  shall  take  effect,  without  any  continued  e^stence  of  a  seisin  to  uses. 
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By  this  equitable  train  of  decisions  in  the  courts  of  law,  the  power  of  the  court 
of  chancery  over  landed  property  was  greatly  curtailed  ana  diminished.  (39) 
But  one  or  two  technical  scruples,  which  the  judges  found  it  hard  to  get  over, 
restored  it  with  tenfold  increase.  They  held,  in  the  first  place,  that  "  no  use 
could  be  limited  on  a  use ;"  (z)  and  that  when  a  man  bargains  and  sells  his  laud 
for  money,  which  raises  a  use  by  implication  to  the  bargainee,  the  limitation  of 
a  farther  use  to  another  pers6n  is  repugnant,  and  therefore  *yoid.  (a)  r  ^^qq  i 
And  therefore  on  a  feoflfment  to  A  and  his  heirs,  to  the  use  of  6  and   ^  ^ 

his  heirs,  in  trust  for  0  and  his  heirs,  they  held  that  the  statute  executed  only 

(«)  Dyer  105.  (a)  1  And.  87, 138. 

(39)  ["With  respect  to  what  shall  be  said  to  be  an  use  executed  by  the  statute  of  37  Hen.  YIIT, 
c.  10,  or  a  trust  estate  now  not  executed,  it  is  held,  that  where  an  use  is  limited  upim  an  use,  it  is 
not  executed,  but  the  legal  estate  is  vested  in  him  to  wham  the  first  use  is  limited.  Dy.  155.  As 
where  an  estate  is  conveyed  to  another  in  these  words,  ''to  W  and  his  heirs,  to  the  use  of  him  and 
his  heirs,  in  trust  for,  or  to  the  use  of  R  and  his  heirs,''  the  use  is  not  executed  in  R  but  in  W ; 
and  the  legal  estate  is  vested  in  him  as  trustee.  Qas.  T.  Talb.  164;  id.  i:^,  139;  2  P.  Wms. 
146.  So  where  E  made  a  settlement  to  the  use  of  himself  and  his  heir8  until  his  then  intended 
marriage,  and  afterwards  to  the  use  of  his  wife  for  life,  and  after  her  death  to  the  use  of  trustees 
and  their  heirs  during  the  life  of  E,  upon  trust  to  permit  him  to  take  the  profits,  remainder  to 
the  first  and  other  sons  of  the  marriage,  <lbc.,  remainder  to  the  use  of  the  heirs  of  the  body 
of  E  ;  it  was  adjudged  that  £  took  only  a  trust  estate  for  life,  f(»r  the  use  to  him  could  not  exe- 
cute upon  the  use  which  was  limited  to  the  trustees  for  his  life,  and  consequently  the  le^al  estate 
for  his  life  was  executed  in  them  by  the  statute  of  uses,  and  the  liuiitation  to  the  heirs  of  the 
body  of  E  operated  as  words  of  purchase,  and  created  a  contingent  reminder.  Garth.  272;  S.  C, 
Comb.  312,  313;  1  Ld.  Raym.  33 ;  4  Mod.  380.  See  also  7  T.  R.  342 ;  id.  438,  S.  G. ;  id.  433 ;  12 
Ves.  89. 

So  where  something  is  to  he  done  by  tlie  trustees  which  makes  it  necessary  for  the7n  to  have 
the  legal  estate,  such  as  payment  of  the  rents  and  profits  to  another's  separate  use,  or  of  the 
debts  of  the  testator,  or  to  pay  rates  and  taxes  and  keep  the  premises  in  repair,  or  the  like,  the 
legal  estate  is  vested  in  them,  and  the  grantee  or  devisee  has  only  a  trii.  t  estate.  3  Bos.  and  Pul. 
178,  179;  2  T.  R.  444;  6  id.  213;  8  East,  248;  12  id.  455;  4  Taunt.  772.  As  where  lands 
were  devised  to  trustees  and  their  heirs  in  trust  for  A,  a  manied  woman,  and  her  heirs,  and 
that  the  trustees  should  from  time  to  time  pay  the  rents  and  profits  to  A  or  to  such  person  as 
she,  by  any  writing  under  her  hand,  as  well  during  coverture  as  being  sole,  shoulu  appoint 
without  the  intermeddling  of  her  husband,  who  he  willed  should  have  no  benefit  or  disposal 
thereof;  and  as  to  the  inheritance  of  the  premises  in  trust  for  such  person  and  for  such  estates 
as  A  by  her  will,  or  other  writing  under  her  hand,  should  appoint,  and,  for  want  of  such 
appointment,  in  trust  for  her  and  her  heirs ;  the  question  was,  whether  this  was  an  use  exe- 
cuted by  the  statute,  or  a  bare  trust  for  the  wife ;  and  the  court  held  it  to  be  a  trust  only,  and 
not  an  use  executed  hy  the  statute.  1  Yem.  415.  And  again,  in  a  late  case  where  a  devise 
was  to  trustees  and  their  heirs  upon  trust,  to  pennit  a  married  woman  to  receive  the  rents  and 
profits  during  her  life /or  her  owt^  sole  and  separate  use,  notwithstanding  her  coverture,  and  with- 
out beinfi  in  any  wise  subject  to  the  debts  or  control  of  her  then  or  after  taken  husband,  and 
her  receipt  al(me  to  bo  a  sufficient  discharge,  with  remainder  over,  it  was  held  that  the  lefral 
estate  was  vested  in  the  trustees ;  for  it  being  the  intention  of  the  testator  to  secure  to  the  wife 
a  separate  allowance,  free  from  the  control  of  her  husband,  it  was  essentially  necessary  that 
the  trustees  should  taJce  the  estate  with  the  use  executed,  in  order  to  effectuate  that  intenti<m ; 
otherwise  the  husband  should  be  entitled  to  receive  the  profits,  and  defeat  the  very%>bject 
which  the  testator  had  in  view.  7  Term.  Rep.  652.  See  also  5  East,  162;  9  id.  1.  So 
where  lands  were  devised  to  trustees  and  their  heirs  in  trust  to  pay  out  of  the  rents  and  prof- 
its several  legacies  and  annuities,  and  to  pay  all  the  residue  of  the  rents  and  pi-ofits  to  G,  a 
married  woman,  during  her  life,  for  her  separate  use,  or  as  she  should  direct,  and  after  her 
death  the  trustees  to  stand  seised  to  the  use  of  the  heirs  of  her  body  with  remainders  oter,  it 
was  held  by  Lord  King,  that  the  use  was  executed  in  the  trustees  during  the  life  of  G,  who  had 
only  a  trust  estate  in  the  surplus  of  the  rents  and  profits  for  life,  with  a  contingent  remainder  to 
the  heiiB  of  her  body,  and  that  her  eldest  son  would  take  as  a  purchaser ;  for  by  the  subse- 
quent words,  vis. :  "  that  the  trustees  should  stand  seised  to  the  use  of  the  heirs  of  the  body 
of  0"  the  use  was  executed  in  the  persons  entitled  to  take  by  virtue  thereof ;  and  therefore, 
there  being  only  a  trust  estate  in  G,  and  an  use  executed  in  the  heirs  of  her  body,  these 
different  interests  could  not  unite  and  incorporate  together,  so  as  to  create  an  estate-tail  by 
operation  of  law  in  G.  And  he  took  a  difference  uetween  the  principal  case  and  that  of 
Broughton  t?.  Langley,  1  Lutw.  814 ;  1  Ld.  Raym.  873;  for  there  it  was  to  permit  A  to  receive 
the  rents  and  profits  for  life,  but  in  the  principal  case  it  was  a  trust  to  pay  over  the  rents  and 
profits  to  anotner,  and  therefore  the  estate  must  remain  in  the  trustees  to  perform  the  will :  8 
Yin.  262,  pi.  19 ;  1  Eq.  Gas.  Abr.  383,  384  ;  and  this  decree  was  affirmed  in  the  house  of  lords.  3 
Bro.  G.  P.  458.  See  3  Bos  and  Pul.  179.  So  where  lands  were  devised  to  trustees  and  their 
heirs  in  trust  to  pay  out  of  the  renis  and  profits,  <rfter  deducting  rates,  taaes,  and  repairs,  the 
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the  first  use,  and  that  the  second  was  a  mere  uuUity :  not  adverting,  that  the 
instant  the  first  use  was  executed  in  B,  he  became  seised  to  the  use  of  C,  which 
second  use  the  statute  might  a3  well  be  permitted  to  execute  as  it  did  the  first ; 
and  so  the  legal  estate  mi^ht  be  instantaneously  transmitted  down  through  a 
hundred  uses  upon  uses,  till  finally  executed  in  the  last  cestuy  que  use.  A^ain; 
as  the  statute  mentions  only  such  persons  as  wei*e  seised  to  the  use  of  others, 
this  was  held  not  to  extend  to  terras  of  years,  or  o^her  chattel  interests,  whereof 
the  termor  is  not  seisedy  but  only  possessed;  {b)  and  therefore,  if  a  term  of 
one  thousand  years  be  limited  to  A,  to  the  use  of  (or  in  trust  for)  B,  the  statute 
does  not  execute  this  use,  but  leaves  it  as  at  common  law.  (c)  And  lastly  (by 
more  modern  resolutions),  where  lands  are  given  to  one  and  his  heirs,  in  trust 

(5)Bacon,Lawof  uses.SSS.  Jenk.  ii4.  (e)  Poph.  70.    Dyer.  869. 

residue  to  G  S  for  life,  and  after  his  decease  to  the  ose  of  the  heirs  male  of  the  body  of  0  S, 
with  remainder  over ;  it  was  held  by  Lord  Thurlow,  that  the  use  was  executed  in  the  tni^tees 
during  the  life  of  G  S,  who  had  only  a  trust  estate  for  life,  and  the  remainder  in  tail  was  a 
lejral  estate,  which  could  not  unite  and  incorporate  together,  and  G  S  could  not  suffer  a  valid 
recovery;  it)r  in  order  to  make  a  good  tenant  to  the  pnecipe,  there  must  either  be  a  legal 
estate  for  life,  aud  a  legal  remainder  in  tail,  or  an  equitable  estate  for  life,  with  an  equitable 
remainder  in  tail ;  1  Bro.  G.  G.  75.  And  also,  where  lands  were  devitied  to  trustees  and  their 
heirs  in  trust,  that  they  should,  out  of  the  rents  and  profits,  or  by  sale  or  mortgage  of  the 
whole  or  so  much  of  the  estate  as  should  be  necessary,  raise  a  sum  sufficient  to  pay  the  testa- 
tor*s  debts  and  legacies,  and  afterwards  in  trust,  and  to  the  use  of  T  B  for  life,  with  several 
remmnders  over,  the  question  was,  whether  the  legal  estate  vested  in  the  trusj^est  Lord 
Hardwicke  was  of  opinion  that  tbe  devise  to  the  trustees  and  their  heirs  carried  the  tohoU  fee 
to  them,  and  therefore  the  estate  for  life,  as  weU  as  the  estates  in  remainder,  were  merely 
trust  estates  in  equity ;  that  part  of  the  trust  was  to  sell  the  whole,  or  a  sufficient  part  of  the 
estate,  for  the  payment  of  debts  and  legacies,  which  would  carry  a  fee  by  construction,  though 
the  word  "  heirs  ^'  were  omitted  in  the  devise,  as  in  1  Eq.  Gas.  Abr.  184,  for  the  trustees  must 
have  a  fee  in  the  whole  estate  to  enable  them  to  sell,  because,  it  being  uncertain  what  they 
may  sell,  no  purchaser  could  otherwise  bo  safe ;  that  the  only  doubt  he  had  was  on  the  case 
of  Lord  Say  and  Seal  v.  Lady  Jones,  before  Lord  King,  and  affirmed  in  the  house  of  lords,  as 
to  that  poiut :  but,  on  examination,  that  case  differed  in  a  material  part ;  and,  taking  together 
all  the  clauses  of  that  will,  it  only  amounted  to  a  devise  to  trustees  and  their  heurs  auring 
another's  life,  upon  which  a  legal  remainder  might  be  properly  limited.  1  Ves,  143 ;  S.  G.,  2 
Atk.  246,  570.  And  it  was  taken  for  granted  in  2  Ves.  646,  that  a  devise  to  trustees,  and  their 
heirs  in  trust,  to  pay  the  rents  and  profits  to  another,  vested  the  legal  estate  in  the  trustees. 
For  in  general  the  distinction  is,  tbat  where  the  limitation  to  trustees  and  their  heirs  is  in  trust 
to  receive  the  rente  and  profits  and  pay  them  over  to  A,  for  life,  <fcc.,  this  use  to  A  is  not  executed 
by  the  statute,  but  the  legal  estate  is  vested  in  the  trustees  to  enable  them  to  perform  the  will ; 
but  where  the  limitation  is  to  trustees  and  their  heirs  in  trust,  to  permit  and  suffer  A  to  receive 
the  rents  and  profits  for  his  life,  <fec.,  the  use  is  executed  in  A,  unless  it  be  necessary  the  use 
should  be  executed  in  the  trustees,  to  enable  them  to  peiiform  the  trust,  as  in  the  case  of  Harton 
V.  Harton,  above  mentioned.  So  in  2  Taunt.  109,  the  devise  bemg  to  trustees  and  their  heirs  is 
trust,  to  pay  unto,  or  permit  and  suffer,  the  testator's  niece  to  have,  receive,  and  take,  the  rento 
and  profits  for  her  life,  it  was  held  that  the  use  was  executed  in  the  niece,  because  the  worda  ti 
permit,  ^c,  came  last,  and  in  a  will  the  last  words  shall  prevail  See  1  £q.  Ga.  Abr.  383.  Ai 
where  lands  were  devised  to  trustees  and  their  heirs  to  the  intent  and  purpose  to  permit  A  tt 
receive  the  rents  and  profits  for  his  life,  and  after  that  the  trustees  should  stand  siesed  to  the  ust 
of  the  heirs  of  the  body  of  A,  with  a  proviso,  that  A,  with  the  consent  of  the  trustees,  migh' 
make  a  jointure  on  his  wife,  it  was  held  that  this  was  an  use  executed  in  A,  and  not  a  trus< 
estate,  for  it  would  have  been  a  plain  trust  at  common  law,  and  what  was  a  trust  of  a  freehold  ol 
inheritance  at  common  law  is  executed  by  the  statute  which  mentions  the  word  "  trust"  as  well  aa 
"  use ;"  and  the  case  in  2  Vent.  312,  adjudged  to  the  contrary  upon  this  point,  was  denied  to  be 
law.     1  Lutw.  814,  823,  S.  G. ;  2  Ld.  Raym.  873;  2  Salk.  679. 

The  statute  of  uses  is  not  held  to  extend  to  copyhold  estates,  for  it  is  against  the  nature  of 
their  tenure  that  any  person  should  be  introduced  into  the  estate  without  the  consent  of  the  lord : 
Gilb.  Ten.  170 ;  nor  to  leases  for  years  which  are  actually  in  existence  at  the  time  of  their  bting 
assigned  to  the  use ;  as  where  A,  possessed  of  a  lease  for  years,  assigns  it  to  B,  to  the  use  of  C, 
all  the  estate  is  in  B ;  and  G  takes  only  a  trust  or  equitable  estate.  But  if  A,  seised  in  fee, 
makes  a  feoffment  to  the  use  of  B  for  a  term  of  years,  the  term  is  served  out  of  the  seisin  of  the 
feoffee,  and  is  executed  by  the  statute.  It  is  the  same  if  he  bargains  and  sells  the  estate  of 
which  he  is  seised  in  fee  for  a  term  of  years.    Dy.  369,  a.,  aud  in  the  margin,  2  Inst,  671. 

Nor  does  the  statute  of  uses  extend  to  cases  where  the  party  seised  to  the  use  and  the 
cestuy  que  use  is  the  same  person,  except  there  be  a  direct  impossibility  for  the  use  to  rake  effect 
at  common  law.  Bac.  Law  Tracts,  352,  2d.  ed. ;  4  If.  and  S.  178.  In  that  case,  a  release  was 
made  to  A  and  G  and  their  heirs,  habendum  to  them  aud  their  heirs  and  assigns  as  temmts  in 
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to  receive  and  pay  over  the  profits  to  another,  this  use  is,  not  executed  by  the 
statute ;  for  the  land  must  remain  in  the  trustee  to  enable  him  to  perform  the 
trust,  (rf)  (40) 

Of  Ihe  two  more  ancient  distinctions  the  courts  of  equity  quickly  availed 
themselves.  In  the  first  case  it  was  evidenl^  that  B  was  never  intended  by  the 
parties  to  have  any  beneficial  interest ;  and,  in  the  second,  the  cestuy  ^iie  use  of 
the  term  was  expressly  driven  into  the  court  of  chancery  to  seek  his  remedy : 
and  therefore  the  court  determined,  that  though  these  were  not  uses  which  the 
statute  could  execute,  yet  still  they  were  trusts  in  equity,  which  in  conscience 
ought  to  be  performed,  {e)  To  this  the  reason  of  mankind  assented,  and  the 
doctrine  of  uses  was  revived,  under  the  denomination  of  trusts;  and  thus,  by 
this  strict  construction  of  the  courts  of  law,  a  statute  made  upon  ffreat  deliberation, 
and  introduced  in  the  most  solemn  manner,  has  had  little  other  effect  than  to 
make  a  slight  alteration  in  the  formal  words  of  a  conveyance.  (/)  (41) 

♦However,  the  courts  of  equity,  in  the  exercise  of  this  new  jurisdic-  r  ♦33-/ 1 
tion,  have  wisely  avoided  in  a  great  degree  those  mischiefs  which  made  ^  '  ^ 
uses  intolerable.  The  statute  of  frauas,  29  Car.  II,  c.  3,  having  required  that 
every  declaration,  assignment,  or  grant  of  any  trust  in  lands  or  hereditaments 
(except  such  as  arise  from  implication  or  construction  of  law),  shall  be  made  in 
writing  signed  by  the  party,  or  by  his  written  will:  the  courts  now  consider  a 
trust-estate  (either  when  expressly  declared  or  resulting  by  such  implication)  as 
e<iuivalent  to  the  legal  ownership,  governed  by  the  same  rules  of  property,  and 
liable  to  every  charge  in  equity,  which  the  other  is  subject  to  in  law:  and  by  a 
long  series  of  uniform  determinations,  for  now  near  a  century  past,  with  some 
assistance  from  the  legislature,  they  have  raised  a  new  system  of  rational  juris- 
prudence, by  which  trusts  are  made  to  answer  in  general  all  the  beneficial  ends 
of  uses,  without  their  inconvenience  or  frauds.  The  trustee  is  considered  as 
merely  the  instrument  of  conveyance,  and  can  in  no  shape  affect  the  estate, 
unless  by  alienation  for  a  valuable  consideration  to  a  purchaser  without 
notice;  {g)  which,  as  cestuy  que  use  is  generally  in  possession  of  the  land,  is  a 
thing  that  can  rarely  happen.  The  trust  will  descend,  may  be  aliened,  is  liable 
to  debts,  to  executions  on  judgments,  statutes  and  recognizances  (by  the  express 
provision  of  the  statute  of  frauds),  to  forfeiture,  to  leases,  and  other  incum- 
brances, nay,  even  to  the  curtesy  of  the  husband,  as  if  it  was  an  estate  at  law. 
It  has  not  yet  indeed  been  subjected  to  dower,  more  from  a  cautious  adherence 
to  some  hasty  precedents,  (h)  than  from  any  well-grounded  principle.  (42)  It  hath 

(d)  1  Eq.  Gas.  Abr.  883.  391.  (e)  1  Hal.  P.  C.  348.  (f)  Yaugh.  60.    Atk.  BOl. 

(g)  2  Freera.  43.  (h)  i  Chano.Kep.  254.    2  i'.  Wms.  840. 

common,  and  not  as  Joint-tenants,  to  the  nse  of  them,  their  heirs,  and  assiinis ;  held  that  A  and 
0  took  as  tenants  in  common.  Cro.  Car.  230 ;  Jenkins  v,  Yunng,  id.  244.  And  see  Cruise's 
Dig.  title,  Use,  S.  31,  et  seq. 

Bnt  where  the  purposes  of  a  trust  may  be  answered,  by  giving  the  trustees  a  less  estate  than 
a  fee,  no  greater  estate  shall  anse  to  them  by  implication,  l}ut  the  uses  in  remainder  limited 
on  such  lesser  estate,  so  given  to  them,  sh^l  be  executed  by  the  statute.  Doe  d.  White  v. 
Simpson,  5  East,  162;  1  Smith,  383.  And  a  devise  in  fee  to  trustees,  without  any  specific 
limitation  to  cestuy  que  trust,  the  latter  takes  a  beneficial  interest  in  fee.  8  T.  R.  &97.  And 
an  express  devise  m  fee  to  trustees  may  be  cut  down  to  an  estate  for  life,  upon  an  implication 
of  intent.  7  T.  K.  433.  So  where  the  trustees  are  to  receive  and  pay  rents  to  a  married 
woman,  upon  her  death  the  legal  estate  is  executed  in  the  person  who  was  to  take  in  remainder 
7  id.  654. 

(40)  [It  is  the  practice  to  introduce  only  the  names  of  the  trustee  and  the  cestuy  que  trust ; 
the  estate  being  conveyed  to  A  and  his  heirs,  to  tlie  use  of  A  and  his  heirs,  in  trust  for  B  and 
his  heirs ;  and  thus  this  important  statute  has  been  efiectually  repealed  by  the  repetition  of  half 
a  dozen  words.] 

(41)  In  several  of  the  United  States  the  statute  of  uses  has  been  adopted  as  aparTof  the 
common  law,  while  in  others  its  main  features  have  been  re-enacted,  but  with  such  m(»difications 
as  efiectually  abolish  merely  passive  trusts,  in  whatever  words  they  may  have  been  created. 
See  2  Washb.  Real  Pr(»p.  142,  et  seq. 

(42)  [It  has  been  decided,  that  when  the  legal  and  equitable  estates  meet  in  the  same  person, 
the  trust  or  equitable  estate  is  mer^d  in  the  legal  estate;  as  if  a  wife  should  have  the  legal 
estate  and  the  husband  the  equitable ;  and  if  they  have  an  only  child,  to  whom  these  estates 
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also  been  held  not  liable  to  escheat  to  the  lord,  in  consequence  of  attainder  or 
want  of  heirs :  (i)  because  the  trust  could  never  be  intended  for  his  benefit  But 
let  us  now  return  to  the  statute  of  uses. 

The  only  service,  as  was  before  observed,  to  which  this  statute  is  now  con- 
signed, is  in  giving  efficacy  to  certain  now  and  secret  species  of  conveyances ; 
introduced  in  order  to  render  transactions  of  this  sort  as  private  as  possible,  and 
to  save  the  trouble  of  making  livery  of  seisin,  the  only  ancient  conveyance  of 
corporeal  freeholds;  the  security  and  notorietv  of  which  public  investiture 
abundantly  overpaid  the  labour  of  going  to  the  land,  or  of  sending  an  attorney 
in  one's  stead.    But  this  now  has  given  way  to 

r  jugoQ  "I  *1^'  A  twelfth  species  of  conveyance,  called  a  covenant  to  stand 
L  J   seised  to  uses :  (43)  by  which  a  man,  seised  of  lands,  covenants  in  con- 

sideration of  blood  or  marriage  that  he  will  stand  seised  of  the  same  to  the  use 
of  his  child,  wife,  or  kinsman;  for  life,  in  tail,  or  in  fee.  Here  the  statute  extj- 
cutes  at  once  the  estate ;  for  the  party  intended  to  be  benefited,  having  thus 
acquired  the  use,  is  thereby  put  at  once  into  corporal  possession  of  the  land,  (X;) 
without  ever  seeing  it,  by  a  Kind  of  parliamentary  ma^ic.  But  this  conveyance 
can  only  operate  when  made  upon  such  weighty  and  interesting  considerations 
as  those  of  blood  or  mariiage. 

13.  A  thirteenth  species  of  conveyance,  introduced  by  this  staute,  is  that  of 
a  bargain  and  sale  of  lands ;  which  is  a  kind  of  real  contract,  whereby  the  bar- 
gainor for  some  j^ecuniaiy  consideration  bargains  and  sells,  that  is,  contracts  to 
convey,  the  land  to  the  bargainee,  and  becomes  by  such  a  bargain  a  trustee  for, 
or  seised  to  the  use  of,  the  oargainee :  and  then  the  statute  of  uses  completes 
the  purchase ;  (l)  or,  as  it  hath  been  well  expressed,  (m)  the  bargain  first  vests 
the  use,  and  then  the  statute  vests  the  possession.  But  as  it  was  foreseen  that 
conveyances,  thus  made,  would  want  all  those  benefits  of  notoriety,  which  the 
old  common  law  assurances  were  calculated  to  give ;  to  prevent  therefore  clan- 
destine conveyances  of  freeholds,  it  was  enacted  in  the  same  session  of  parlia- 
ment, by  statute  27  Hen.  VIII,  c.  16,  that  such  bargains  and  sales  should  not 
enure  to  pass  a  freehold,  unless  the  same  be  made  by  indenture,  and  enrolled 
within  six  months  in  one  of  the  courts  of  Westminster  hall,  or  with  the  custos 
rottdorum  of  the  county.  Clandestine  bargains  and  sales  of  chattel  interests,  or 
leases  for  years,  were  thought  not  worth  regarding,  as  such  interests  were 
very  precarious,  till  about  six  years  before ;  (n)  which  also  occasioned  them  to 
be  overlooked  in  framing  the  statute  of  uses :  and  therefore  &uch  bargains  and 
r  ♦SSQ 1  ^^^^  *^®  ^^^  directed  to  be  enrolled.  But  how  impossible  it  is  to  ♦fore- 
l  ^^^J  gee,  and  provide  against,  all  the  consequences  of  innovations!  This 
omission  has  given  rise  to 

(I)  Harvl.  4M.    Biirges  and  Wheat,  HQl.  IB  Geo.  11.  in  Cane. 

ijl;)  Bacon,  Use  of  the  Law,  101.  «)  JHd.  100.  (m)  Cro.  Jae.  086.  (»)  See  page  IIS. 

deftcond,  and  who  dies  intestate  without  iBsne,  the  two  estates  having  nnlted,  the  descent  will 
follow  the  leg^  estate,  and  the  OHtate  will  go  to  an  heir  on  the  port  of  the  mother :  and  thns, 
which  appearri  strange,  the  beneficial  interest  will  pa^s  ont  of  one  family  into  another,  between 
whom  there  is  no  connexion  by  blood.    Goodright  r.  Wells,  Dong.  771. 

Before  the  statute  of  uses  there  wa.«  neither  dower  nor  tenancy  by  the  cnrtesy  of  an  use,  bnt 
since  the  statute,  the  husband  has  curtesy  of  a  tnist  estate,  though  it  seemB  strange  that  the 
wife  should,  out  of  a  similar  estate,  be  deprived  of  dower.] 

Dower  is  now  given  the  widow  in  these  cases  by  statutes  3  and  4  "William  IV,  c.  106. 

(43)  [This  and  the  next  species  of  conveyance,  viz. :  bargain  and  sale,  are  to  be  distinguished 
by  the  nature  of  the  instrument,  and  not  by  the  words  merely ;  for  Uie  words  "  covenant  to 
stand  seised  to  uses "  are  not  essential  in  the  one,  nor  ''bargain  and  sell''  in  the  other.  For  if 
a  man,  for  natural  love  and  affection,  bargain  and'  sell  his  lands  to  the  use  of  his  wife  or  ohUd, 
it  is  a  covenant  to  stand  seised  to  uses,  and  without  enrollment  vests  the  estate  in  the  wife  or 
child :  so  if  for  a  pecuniary  consideration  he  covenants  to  stand  seised  to  the  use  of  a  stranger, 
if  this  deed  be  enrolled  within  six  months,  it  is  a  good  and  valid  bargain  and  sale  under  the 
statute,  and  the  estate  vests  in  the  purchaser.  7  Co.  40,  by ;  U  Inst  672 ;  I  Leon.  25 ;  1  Mod. 
175;  2  Lev.  10 ;  2  M.  and  W.  503 ;  2  Nev.  and  M.  602 ;  10  Mee.  and  W.  608 ;  1  Keen,  795.    A 


bargain  and  sale  without  enrollment  may  be  construed  and  act  as  a  grant  or  surrender,  whioh 
■bows  that  the  words  ''  bargain  and  sell "  have  no  precise  legal  import.    1  Prest  Gonv.  38b] 
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14.  A  fourteenth  species  of  conveyance,  viz :  by  lease  and  release;  first  in- 
vented by  Serjeant  Moore,  soon  after  the  statute  or  uses,  and  now  the  most  com- 
mon of  any,  and  therefore  not  to  be  shaken ;  though  very  great  lawyers  (as, 
particularly,  Mr.  Noy,  attorney-general  to  Charles  I),  have  formerly  doubted  its 
validity,  (o)  It  is  thus  contnved.  A  lease,  or  ratner  bargain  and  sale,  upon 
some  pecuniary  consideration,  for  one  year,  made  by  the  tenant  of  the  freehold 
to  the  lessee  or  bargainee.  Now  this,  without  any  enrolment,  makes  the  bar- 
gainor stand  seised  to  the  use  of  the  bargainee,  and  vests  in  the  bargainee  the 
use  of  the  term  for  a  year ;  and  then  the  statute  immediately  annexes  the  pos- 
session. He  therefore,  being  thus  in  possession,  (44)  is  capable  of  receiving  a 
release  of  the  freehold  and  reversion  ;  which,  we  have  seen  before,  (p)  must  be 
made  to  a  tenant  in  possession :  and,  accordingly,  the  next  day,  a  release  is 
granted  to  him.  (q)  This  is  held  to  supply  the  place  of  livery  of  seisin :  and  so 
a  conveyance  by  lease  and  release  is  said  to  amount  to  a  feoffment  (r)  (45) 

15.  To  these  may  be  added  deeds  to  lead  or  declare  the  uses  of  other  more 
direct  conveyances,  as  feoffments,  fines,  and  recoveries ;  of  which  we  shall  speak 
in  the  next  chapter :  and 

16.  Deeds  of  revocation  of  uses,  hinted  at  in  a  former  page,  (s)  and  founded 
in  a  previous  power,  reserved  at  the  raising  of  the  uses,  (t)  to  revoke  such  as 
were  then  declared  ;  and  to  appoint  others  m  their  stead,  wnich  is  incident  to 
the  power  of  revocation,  {u)  And  this  may  suflBce  for  a  specimen  of  convey- 
ances founded  upon  the  statute  of  uses ,  and  will  finish  our  observations  upon 
such  deeds  as  serve  to  transfer  real  property. 

♦Before  we  conclude,  it  will  not  be  improper  to  subjoin  a  few  remarks  r  4:040 1 
upon  such  deeds  as  are  used  not  to  convey,  but  to  charge  or  incumber,   I-  -* 

lands  and  to  discharge  them  again :  of  which  nature  are,  obligations  or  bonds, 
recognizances,  and  defeazances  upon  them  both. 

1.  An  obligation  or  bond,  is  a  deed  (y)  whereby  the  obligor  obliges  himself, 
his  heirs,  executors,  and  administrators,  to  pay  a  certain  sum  of  money  to  another 
at  a  day  appointed.  If  this  be  all,  the  bond  is  called  a  single  one,  simplex  obit- 
gato :  but  there  is  generally  a  condition  added,  that  if  the  obligor  does  some 
particular  act,  the  obligation  shall  be  void,  or  else  shall  remain  in  full  force :  as 
payment  of  rent ;  performance  of  covenants  in  a  deed  i  or  repayment  of  a  princi- 
pal sum  of  money  borrowed  of  the  obligee,  with  interest,  which  principal  sum  is 
usually  one-half  of  the  penal  sum  specified  in  the  bond.  In  case  this  oc^ndition 
is  not  performed,  the  bond  becomes  forfeited,  or  absolute  at  law,  and  charges 
the  obligor,  while  living ;  and  after  his  de^th  the  obligation  descends  upon  his 

(oj  2  Mod.  2»2.  (pj  Page  324.  (qj  See  Appendix,  No.  II,  H  1,  2. 

(rj  Co.  Litt.  270.    Cro.  Jac.  m.  (»J  l*age  «».  ftj  See  Appendix,  No.  n,  page  xi. 

(uj  Ck>.  Litt  237.  (vj  See  Appendix,  No.  Ill,  page  ziii. 

(44)  [It  must  be  bome  in  mind  that  in  this  and  fotmer  instances,  where  it  is  said  the  statnte 
annexed  the  possession,  npon  the  vesiting  of  the  use,  an  actual  occupancy  of  possession  of  the 
land  is  not  meant. 

The  effect  of  the  statute  is  to  complete  the  title  of  the  bargainee,  or  to  nve  him  a  vested  in- 
terest bv  which  his  ownership  in  the  estate  is  as  fully  confirmed,  as  it  would  have  been,  accord- 
ing to  the  common  law.  by  hvery  and  seisin.  Mr.  Preston  in  his  Conveyancing,  vol.  2,  page  211, 
has  discussed  and  explained  this  subject  with  his  usual  ability.  See  also  Cruise  Dig.  index, 
Lease  and  Release ;  see  also  the  opinion  of  Mr.  Booth  in  Cases  and  Opinions,  2d  vol.  143  t(»  149, 
tit  Reversions,  edit.  1791.  As  to  the  effect  of  a  conveyance  by  lease  and  release  of  a  reversion 
expectant  on  a  term,  and  the  mode  of  pleading  such  a  conveyance,  see  Co.  Litt.  270,  a.  n.  3 ;  4 
CruiHe,  199,  and  2  Chitty  on  Pleading,  4th  edit.  578,  note  e.] 

(4.'))  [Prior  to  the  statute  uses  of  this  form  of  conveyance  was  in  existence ;  the  person  wish- 
ing to  transfer  a  freehold  to  another  granted  him  an  actual  lease  for  two  or  three  years,  the  lessee 
actuiUly  entered,  and  then  was  capable  of  accepting  a  release  of  the  freehold.  As,  however,  an 
actual  entry  was  necessary,  this  mode  of  conveyance  was  nearly  as  inconvenient  as  a  feoffment, 
and,  when  completed,  was  not  in  all  respects  so  powerful ;  it  was  therefore  seldom  resorted  to. 
The  statute  of  uses  has  dispensed  with  actual  entry,  but,  though  the  releasee  is  thus  made  capa- 
ble of  taking  the  release  bv  the  statute,  vet  the  estate  which  he  takes  is  one  at  common  law, 
exactly  as  if  he  had  actually  entered  under  his  lease.  And  if  the  release  be  not  to  his  own  use, 
but  to  the  use  of  another,  that  is  not  a  use  upon  a  use  which  the  statute  will  not  execute,  but 
tlie  oestuy  que  use  will  take  the  legal  estate.    See  2  Saund.  61,  63.1  * 

557 


Digitized  by 


Google 


340  Alienation  by  Deed.  [Book  11. 

heir,  who  (on  defect  of  personal  assets)  is  bound  to  discharge  it,  provided  he  has 
real  assets  by  descent  as  a  recompense.  So  that  it  may  be  called,  though  not  a 
direct,  yet  a  collateral  charge  upon  the  lands.  (46)  How  it  affects  the  personal 
property  of  the  obligor  will  be  more  properly  considered  hereafter. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making  it,  or  be  to  do 
a  thing  contrary  to  some  rule  of  law  that  is  merely  positive,  or  be  uncertain,  or 
insensible,  the  condition  alone  is  void,  and  the  bond  shall  stand  single,  and  un- 
conditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into  such  an  obligation, 
from  which  he  can  never  be  released.  If  it  be  to  do  a  thing  that  is  malum  in  se, 
the  obligation  itself  is  void:  for  the  whole  is  an  unlawful  contract,  and  the 
obligee  shall  take  no  advantage  from  such  a  transaction.  And  if  the  condition 
r  *341 1  ^  possible  at  the  time  of  making  it,  and  afterwards  *becomes  impossi- 
^  J   ble  by  the  act  of  God,  the  act  of  law,  or  the  act  of  the  obligee  himself, 

there  the  penalty  of  the  obligation  is  saved ;  for  no  prudence  or  foresight  of  the 
obligor  could  guard  against  such  a  contingency,  (to)  On  the  forfeiture  of  a 
bond,  or  its  becoming  single,  the  whole  penalty  was  formerly  recoverable  at  law: 
but  here  the  courts  of  equity  interposed,  and  would  not  permit  a  man  to  take 
more  than  in  conscience  he  ought,  viz.:  his  principal,  interest,  and  expenses,  in 
case  the  forfeiture  accrued  by  non-payment  of  money  borrowed,  the  damages 
sustained,  upon  non-performance  of  covenants;  and  the  like.  And  the  like 
practice  having  gained  some  footing  in  the  courts  of  law,  (x)  the  statute  4  and  5 
Ann.,  c.  16,  at  length  enacted,  in  the  same  spirit  of  equity,  that,  in  case  of  a 
bond  conditioned  for  the  payment  of  money,  the  payment  or  tender  of  the  prin- 
cipal sum  due,  with  interest  and  costs,  even  though  the  bond  be  forfeited  and  a 
suit  commenced  thereon,  shall  be  a  full  satisfaction  and  discharge.  (47) 

2.  A  recognizance  is  an  obligation  of  record,  which  a  man  enters  into  before 
some  court  of  record  or  magistrate  duly  authorized,  (y)  with  condition  to  do 
some  particular  act;  as  to  appear  at  the  assizes,  to  keep  the  peace,  to  pay  a  debt, 
or  the  like.  It  is  in  most  respects  like  another  bond:  the  difference  being 
chiefly  this :  that  the  bond  is  the  creation  of  a  fresh  debt  or  obligation  de  novo^ 
the  recognizance  is  an  acknowledgment  of  a  former  debt  upon  record;  the 
form  whereof  is,  "  that  A.  B.  doth  acknowledge  to  owe  to  our  lord  the  king,  to 
the  plaintiff,  to  C  D  or  the  like,  the  sum  of  ten  pounds,"  which  condition  to  be 
void  on  performance  of  the  thing  stipulated:  in  which  case  the  king,  the  plain- 
tiff, C  D,  &c.,  is  called  the  cognizee,  **  is  cui  co^noscitur;"  as  he  that  enters 
into  the  recognizance  is  called  the  cognizor,  "is  qui  cognoscit"  This,  being 
either  certified  to  or  taken  by  the  officer  of  some  court,  is  witnessed  only  by  the 
record  of  that  court,  and  not  by  the  party's  seal :  so  that  it  is  not  in  strict  pro- 
r  ♦^42 1  P^^^^y  *  deed,  though  the  effects  of  it  are  greater  than  a  *common  obli- 
L  ^  J  gation,  being  allowed  a  priority  in  point  of  payment,  and  binding  the 
lands  of  the  cognizor,  from  the  time  of  enrollment  on  record,  (z)  (48)    There  are 

{w)  Co.  Lit^  206.  ix)  S  Keb.  fiSS,  fi55.    Salk.  tm.  A97.    C  Mod.  II,  60,  101. 

(y)  Bro.  Abr.  tii.  recognizance,  *l^.  («)  Stat.  2U  Car.  II,  c.  3.    See  page  161. 

(4B)  [If  in  a  bond  the  obligor  hinds  himself^  without  adding  his  heirSt  executors,  and  adminis- 
traUrrs,  the  executors  and  aduiini«tratow  are  bound,  but  not  the  heir:  Shep.  Touch.  369 ;  for 
the  law  will  not  imply  the  obligation  upon  the  heir.  Co.  Litt.  209,  a.  A  bond  does  not  seem 
properly  to  be  called  an  incumbrance  upon  land ;  for  it  does  not  follow  the  land  like  a  recogci- 
sance  and  iudgment :  and  even  if  the  heir  at  law  aliens  the  land,  the  obligee  in  the  bond,  by 
which  the  neir  is  bound,  can  have  his  remedy  only  against  the  person  of  the  heir  to  the  amount 
of  the  value  of  the  land ;  and  he  cannot  follow  it  when  it  is  in  the  possession  of  a  bona  fide  pur- 
chasor.  Bull.  N.  P.  175.  By  statutes  11  Geo.  IV,  and  1  William  17,  c.  47,  the  creditors  are 
enabled  to  maintain  actions  of  debt  or  covenant  against  heirs  and  devisees  upon  the  covenants 
and  specialty  debts  of  their  ancestors  or  devisors,  to  the  extent  of  the  value  of  the  lands  which 
have  come  to  them  by  deiwent  or  dense.] 

(47)  [As  to  the  dinerence  between  a  penalty  and  a  stipulation  for  liquidated  damages,  Bee  3 
Moo.  and  P.  425;  7  Scott,  364 ;  3  Mee.  and  W.  545.]  See  also  Eemble  v,  Farren,  6  Bing.  141 ; 
Pierce  v.  Fuller,  8  Mass.  223 ;  Davies  v,  Penton,  6  B.  and  Cr.  222 ;  Niver  t>.  Rossman,  18  Barb. 
53;  Saiuter  fJ.  Fergason,  7  M.,  G.  and  S.  716,  Jaquith  v,  Hudscm,  5  Mich.  123;  Wallis  t>.  Car- 
penter, 13  Allen,  19;  Powell  v.  Burroughs,  53  Penn.  St.  329;  Colwell  v.  Lawrence,  38  N.  Y.  71. 

(48)  [A  recognizance  not  enntUed  will  be  considered  as  an  obligation,  or  bond,  only ;  but 
bemg  sealed  and  acknowledged,  must  be  paid  as  a  debt  by  specialty.    Bothomly  v.  Lord  Fair- 
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also  other  recognizances,  of  a  private  kind,  m  nature  of  a  statute  staple,  by  virtue 
of  the  statute  23  Hen.  VIII,  c.  6,  which  have  already  been  explained,  (a)  and 
shown  to  be  a  charge  upon  real  property. 

3.  A  defeazance,  on  a  bond,  or  recognizance,  or  judgment  recovered,  is  a  con- 
dition which,  when  performed,  defeats  or  undoes  it,  m  the  same  manner  as  a 
defeazance  of  an  estate  before  mentioned.  It  differs  only  from  the  common 
condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed  or  bond  itself, 
the  other  is  made  between  the  same  parties  by  a  separate,  and  frequently  a  sub- 
sequent deed,  (b)  This,  like  the  condition  of  a  bond,  when  performed,  dis- 
charges and  disincumbers  the  estate  of  the  obligor. 

These  are  the  principal  species  of  deeds  or  matter  in  pais,  by  which  estates 
may  be  either  conveyea,  or  at  least  affected.  Among  which  the  conveyances  to 
uses  are  by  much  the  most  frequent  of  any :  though  in  these  there  is  certainly 
one  palpable  defect,  the  want  of  sufficient  notoriety ;  so  that  purchasers  or 
creditors  cannot  know,  with  any  absolute  certainty,  what  the  estate,  and  the 
title  to  it,' in  reality  are,  upon  which  they  are  to  lay  out  or  to  lend  their  money. 
In  the  ancient  feudal  method  of  conveyance  (by  giving  corporal  seisin  of  the 
lands),  this  notoriety  was  in  some  measure  an  severed ;  but  all  the  advantages 
resulting  from  thence  are  now  totally  defeated  by  the  introduction  of  death-bed 
devises  and  secret  conveyances:  and  there  has  never  been  yet  any  sufficient 
guard  provided  against  fraudulent  charges  and  incumbrances ;  since  the  disuse 
of  the  old  Saxon  custom  of  transacting  all  conveyances  at  the  county  court, 
and  entering  a  memorial  of  them  in  the  chartularv  or  ledger-book  of  some  adja- 
cent monastery ;  (c)  and  the  failure  of  the  general  register  established  by  King 
Kichard  the  First,  for  the  starrs  or  mortgages  made  to  *Jew8  in  the  r4tQ43i 
capitula  de  JvrdceiSy  of  which  Hoveden  has  preserved  a  copy.  How  far  »-  J 
the  establishment  of  a  like  general  register,  for  deeds,  and  wills,  and  other  acts 
affecting  real  property,  would  remedy  this  inconvenience,  deserves  to  be  well 
considered.    In  Scotland  every  act  and  event,  regarding  the  transmission  of 

Sroperty,  is  regularly  entered  on  record,  (d)  And  some  of  our  own  provincial 
ivisions,  particularly  the  extended  county  of  York,  and  the  populous  .county 
of  Middlesex,  have  prevailed  with  the  legislature  (e)  to  erect  such  register  in 
their  several  districts.  But,  however  plausible  these  provisions  may  appear  in 
theory,  it  hath  been  doubted  by  very  competent  judges,  whether  more  disputes 
have  not  arisen  in  those  counties  by  the  inattention  and  omissions  of  parties 
than  prevented  by  the  use  of  registers.  (49) 

(a)  Seepage  160.  (h)  Co.  Litt.  237.    8  Sannd.  47.  (e)  ffickes  Distertai,  tpUtolar. 9. 

fdj  Dalryfuple  on  Feudal  Property, ««,  Ac. 

(ej  :itAt.  8  and  3  Ann.  c.  4.    6  Ann.  c.  85.    7  Ann.  c.  20.    8  Geo.  II,  o.  6. 


fax,  1  P.  "Wms.  340;  S.  0.  2  Vem.  751.  If  enrollment  is  allowed  by  special  order,  after  the 
proper  time  has  elapsed,  this,  for  most  purposes,  makes  the  recognizance  offectnal  from  the  time 
of  its  date ;  but,  should  the  cognizor,  between  the  date  and  the  enrollment  of  the  recognizance, 
have  borrowed  money  on  a  judgment,  the  judgment  creditor  will  be  allowed  a  preference. 
Fothergill  v,  Kendrick,  2  Vem.  234.] 

(49)  [By  the  register-acts,  a  registered  deed  shall  be  preferred  to  a  prior  unregistered  deed; 
yet  it  has  been  decreed  hv  Lord  Hardwicke,  if  the  subsequent  purchaser  by  the  registered 
deed  had  previous  notice  of  the  unregistered  one,  he  shall  not  avail  himself  of  his  deed,  but 
the  first  purchaser  shall  be  preferred.  1  Yes.  Sen.  64.  The  le^siature  has  been  understood 
by  our  courts,  not  to  have  meant  that  (the  form  of  registration  being  unobserved^  actual 
notice  of  an  incumbrance  on  an  estate  should  not  bind  a  purohaser.  Davis  v.  Earl  of  Strath- 
m()re,  16  Ves.  430;  Le  Neve  i?.  Le  Neve,  3  Atk.  650;  Bushell  v,  Bushell,  1  Sob.  and  Lef. 
100 ;  Doe  v.  Allsop,  5  Bam.  and  Aid.  147.  The  French  courts  adhered  much  more  rigidly  to 
*hQ  letter  of  their  old  c-ode  respecting  registration,  and  held,  that  a  creditor  or  purchaser 
might  plead  want  of  registration,  in  bar  of  a  prior  incumbrance,  though  such  creditor  or  pur- 
chaser nad  full  notice  of  the  prior  incumbrance,  before  he  made  his  own  c<mtract  or  purchase. 
They  thoaght  that  to  admit  a  contrary  doctrine  would  leave  it  always  open  to  argument 
whether  sumclent  notice  had  or  had  not  been  received ;  and  that  this  would  lead  to  endless 
uncertainty,  c<rafusion,  and  perjury ;  therefore,  that  it  was  much  better  the  right  of  the  sub- 
ject should  depend  upon  certain  and  fixed  principles  of  law,  than  upon  roles  and  construc- 
tions of  ecjnity.  They  decided,  consequently,  that  nothing,  not  even  the  most  actual  and 
diiAct  notice,  shoo  Id  countervail  the  want  of  registration.    See  Mr.  Hargrave'a  note  to  Co. 
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CHAPTER  XXL 
OF  ALIENATION  BY  MATTER  OF  RECORD. 

Assurances  by  matter  of  record  are  such  as  do  not  entirely  depend  on  the 
act  or  consent  of  the  parties  themselves:  but  the  sanction  of  a  court  of  record 
is  called  in  to  substantiate,  preserve,  and  be  a  perpetual  testimony  of  the  trans- 
fer of  property  from  one  man  to  another;  or  of  its  establishment,  when  alre«ldy 
transferred.  Of  this  nature  are,  1.  Private  acts  of  parliament  2.  The  king's 
grants.    3.  Fines.    4.  Common  recoveries. 

I.  Private  acta  of  parliament  are,  especially  of  late  years,  become  a  very  com- 
mon mode  of  assurance.  For  it  may  sometimes  happen,  that  by  the  ingenuity 
of  some,  and  the  blunders  of  other  practitioners,  an  estate  is  most  grievously 
entangled  by  a  multitude  of  contingent  remainders,  resulting  trusts,  springing 
uses,  executory  devises,  and  the  like  artificial  contrivances  (a  confusion 
unknown  to  the  simple  conveyances  of  the  common  law) ;  so  that  it  is  out  of 
the  power  of  either  the  courts  of  law  or  equity  to  relieve  the  owner.  Or  it  may 
sometimes  happen,  that  by  the  strictness  or  omissions  of  familv  settlements,  the 
tenant  of  the  estate  is  abridged  -of  some  reasonable  power  (as  letting  leases, 
making  a  jointure  for  a  wife,  or  the  like),  which  power  cannot  be  given  him  by 
the  ordinary  judges  either  in  common  law  or  equity.  Or  it  maybe  necessary, 
in  settling  an  estate,  to  secure  it  against  the  claims  of  infants  or  other  persons 
under  legal  disabilities;  who  are  not  bound  by  any  iudgments  or  decrees  of  the 
r*^4^1  o^'^^^^ry  courts  of  justice.  In  these,  or  other  cases  of  *the  like  kind, 
I-  J  the  transcendent  power  of  parliament  is  called  in,  to  cut  the  Gordian 
knot ;  and  by  a  particular  law,  enacted  for  this  very  purpose,  to  unfetter  an 
estate;  to  give  its  tenant  reasonable  powers;  or  to  assure  it  to  a  purchaser, 
against  the  remote  or  latent  claims  of  infants  or  disabled  persons,  by  settling  a 
proper  equivalent  in  proportion  to  the  interest  so  barred.  (1)   This  practice  was 

Litt.  290,  b.  With  us,  it  has  been  mnch  donbted  whether  onr  courts  ought  ever  to  have  suffered 
the  question  uf  notice  to  be  agitated,  as  against  a  partj  who  has  duly  registered  his  conveyance. 
Wyatt  V,  Harwell,  19  Ves.  435. 

Registration  of  an  equitable  mort.gage,  or  other  incumbrance  upon  lands  situated  in  a  regis- 
ter county,  is  clearly  not,  of  itself,  presumptive  notice  to  a  subsequent  legal  mortgagee,  so  as  to 
take  fiom  him  his  legal  advantage,  Morecock  t;.  Dickens,  AmbL  680;  Bedford  v.  Bacchus,  2 
Eq.  Ca.  Ab.  615 ;  Hodgson  ».  Dean,  2  Sim.  and  Stu.  224.  Nor  will  registration  of  a  mortgage 
of  the  equitv  of  redemption  preclude  a  third  mortgagee  from  tacking  that  incumbrance,  iT  he 
has  bought  m  the  first  mortgage ;  provided  he  hstd  not  notice  of  the  second  mortgc^e  when 
he  lent  his  money.  Cater  v,  Cooley,  1  Cox,  182.  And  an  equitable  mortgagee  will  not  be 
compelled  to  deliver  up  the  title  deeds  deposited  with  him,  but  will  be  entitled  to  the  benefit 
thereof,  as  against  a  prior  legal  mortgagee,  whose  mortgage  has  been  duly  registered,  but 
notice  of  whidi  registration  is  not  bnmght  home  to  the  equitable  mortgagee.  Wiseman  v, 
Westland,  1  Younge  and  Jerv.  121.  For  it  is  settled,  (though  the  soundness  of  the  doctrine, 
as  we  have  seen,  is  questionable.)  that  the  registry  of  a  deed  does  not,  of  itself,  amount  to 
constructive  notice.  Cater  v.  Cooley,  1  Cox,  182;  Jollandt;.  Stainbridge,  3  Ves.  485;  Pent- 
land  t7.  Stokes,  2  Ball  and  Peat.  75 ;  Bushell  v.  Bushell,  1  Sch.  and  Lef  97,  103 ;  Latouche 
V.  Dunaany,  1  id.  157 ;  Underwood  v.  Oourtown,  2  id.  64 ;  Hodgson  «.  Dean,  2  Sim.  and  Stu. 
225.] 

The  system  of  recording  .eonveyances  of  lands  for  the  purposes  of  notice  is  general  through- 
out the  United  States ;  the  statutes  of  each  state  prescribmg  what  shall  be  the  formalities  of 
execution  to  entitle  the  instrument  to  record,  and  also  what  shall  be  the  effect  of  the  record, 
both  as  to  notice  and  evidence.  In  general  the  record  is  notice  only  to  those  who  claim  title  or 
liens  through  or  under  tiie  grantor,  acquired  subsequently.  Ely  v.  VTilcox,  20  Wis.  530 ;  (jeorge 
V.  Wood,  9  Allen.  80 ;  Bates  t?.  Norcross,  14  Pick.  231 ;  Crockett  v.  Maguire,  10  Mo.  34.  But 
though  the  deed  be  not  on  record,  any  one  who  has  actual  notice  of  its  existence  is  bound  by  that 
notice  Xa>  the  same  extent  as  if  the  record  had  been  made.  Murphy  v,  Nathans,  46  Penn.  St.  512 ; 
Blanchard  v.  Tyler,  12  Mich.  3;J9 ;  Wells  v.  Morrow,  :«  Ala.  125 ;  Dixon  v.  Doe,  1  S.  and  M.  70 ; 
Rogers  «.  Jones,  8  N.  H.  264 ;  Irvin  v.  Smith,  17  Ohio,  226;  Lillard  f.  Rucker,  9  Yerg.  63 ;  Cos- 
firay  r.  Cove,  2  W.  Va,  353.  And  notice  to  one  of  several  grantees  is  notice  to  all.  Stanley  r. 
Cireeii,  12  Cal.  148;  Myers  v.  Ross,  3  Head.  59. 

(1)  [Tenants  for  life  sometimes  obtain  private  acts  of  parliament  to  enable  them  to  charge 
the  inheritance  for  the  amount  of  necessary  repairs  and  improvements,  which  must  enure  to 
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carried  to  a  great  length  in  the  year  succeeding  the  restoration ;  by  setting  aside 
many  conveyances  alleged  to  have  been  made  by  constrain t,  or  in  order  to  screen 
the  estates  from  being  forfeited-  daring  the  usurpation.  And  at  last  it  proceeded 
so  far,  that^  as  the  noble  historian  expresses  it,  (a)  every  man  had  raised  an 
equity  in  his  own  imagination,  that  he  thought  was  entitled  to  prevail  against 
any  descent,  testament,  or  act  of  law,  and  to  find  relief  in  parliament:  which 
occasioned  the  king  at  the  close  of  the  session  to  remark,  (b)  that  the  good  old 
rules  of  law  are  the  best  security ;  and  to  wish,  that  men  mi^ht  not  have  too 
much  cause  to  fear,  that  the  settlements  which  they  make  of  tneir  estate,  shall 
be  too  easily  unsettled  when  they  are  dead,  by  the  power  of  parliament 

Acts  of  this  kind  are  however  at  present  carried  on,  in  both  houses,  with  great 
deliberation  and  caution ;  particularly  in  the  house  of  lords  they  are  usually 
referred  to  two  judges  to  examine  and  report  the  facts  alleged,  and  to  settle  all 
technical  forms.  I^othing  also  is  done  without  the  consent,  expressly  given,  of 
all  parties  in  being,  and  capable  of  consent,  that  have  the  remotest  interest  in 
the  matter  :  unless  such  consent  shall  appear  to  be  perversely  and  without  any 
reason  withheld.  And,  as  was  before  hinted,  an  equivalent  in  money  or  other 
estate  is  usually  settled  upon  infants,  or  persons  not  in  essSy  or  not  of  capacity 
to  act  for  themselves,  who  a"e  to  be  concluded  by  this  act  And  a  general  sav- 
ing is  constantly  added,  at  the  close  of  the  bill,  of  the  right  and  interest  of  all 
persons  whatsoever ;  except  those  whose  consent  is  so  given  or  purchased,  and 
who  are  therein  particularly  named :  though  it  hath  been  holden,  that  even  if 
such  saving  be  omitted,  the  act  shall  bind  none  but  the  parties,  (c) 

*A  law  tlius  made,  though  it  binds  all  parties  to  the  bill,  is  yet  looked  r  *Q4g  i 
upon  rather  as  a  private  conveyance,  than  as  the  solemn  act  of  the  legis-  *-  ^ 
lature.  It  is  not,  therefore,  allowed  to  be  a  public,  but  a  mere  private  statute : 
it  is  not  printed  or  published  among  the  other  laws  of  the  session ;  it  hath  been 
relieved  against,  when  obtained  upon  fi-audulent  suggestions :  (d)  it  hath  been 
holden  to  be  void,  if  contrary  to  law  and  reason;  (e)  and  no  judge  or  jury  is 
bound  to  take  notice  of  it,  unless  the  same  be  specially  set  forth  and  pleaded  to 
them.  It  remains,  however,  enrolled  among  the  public  records  of  the  nation  to 
be  forever  preserved  as  a  perpetual  testimony  of  the  conveyance  or  assurance  so 
made  or  established.  (2) 

(a)  Lord.  Oar.  Contin.  162.  (hj  Ibid.  168.  fc)  Co.  138.    Godb.  171. 

CdJ  Richardson  v.  Hamilton.    Cane,  8  Jan.  1778.    McKenzie  v.  Stuart.    Dom.  Proe.    IS  Mar.  1704. 

(ej  4  Rep.  12. 

the  benefit  of  the  remainderman  and  reversioner.  But  parliament  of  conrse  is  the  judge  whether 
the  proposed  repairs  and  improvements  are  adequately  beneficial  to  the  amount  to  be  charged 
upon  the  estate.  As  to  the  tonus  to^  be  observed  in  the  passing  of  private  statutes  see  ante, 
book  1. 181,  etseq.l 

(2)  The  power  m  the  legislature  to  transfer  the  title  to  private  estates  is  very  much  restricted 
in  the  several  states  of  the  American  Union,  not  onlv  by  the  universal  constitutional  principle 
that  no  man  shaU  be  deprived  of  property  except  by  due  process  of  law,  and  by  express  provisions 
in  some  of  the  constitutions  inhibiting  private  acts  for  such  purposes,  but  also  by  the  recognised 
maxim  that  to  transfer  one  man's  property  to  another,  except  in  pursuance  of  general  laws, 
and  in  accordance  with  the  recognized  principles  which  protect  private  rights,  is  not  the 
exercise  of  legislative  power,  and  therefore  not  within  the  general  grant  of  that  power  which 
the  state  constitutions  make  to  the  state  legislative  bodies.  Newland  v.  Marsh,  19  III.  382 ; 
Bowman  t;.  Middleton,  1  Bay,  282 ;  Wilkinson  v.  Leland,  2  Pet  667,  per  Story  J.  But  there 
are  many  cases  where  private  st&tutes  similar  to  those,  referred  to  in  the  text,  are  allowable, 
unless  prohibited  in  express  terms.  In  the  c&se  of  infants,  lunatics,  and  other  persons  under 
disability,  the  legislature  possesses  general  authority  to  prescribe  the  mode  in  wliich  their 
property  shall  be  disposed  of  for  their  benefit ;  and  thuugh  this  is  usually  done  by  general 
laws  which  give  supervision  of  the  proceedings  to  some  proper  court,  it  is  well  settled  that 
the  legislature,  if  not  expressly  prohibited,  may  interfere  m  special  cases,  and,  by  private  act, 
authorize  a  transfer  to  be  made  by  the  guardian  or  trustee,  without  regard  to  the  general  laws. 
Rice  t?.  Parkman,  16  Mass.  326 ;  Cochran  v.  Van  Surlay,  20  Wend.  .373 ;  Holmau's  Heirs  v. 
Bank  of  Norfolk,  12  Ala.  369 ;  Florentine  v.  Barton,  2  Wal.  210.  And  it  is  believed  to  be 
equally  competent  for  the  legislature  to  authorize  a  person  under  legal  disability — ^for  example, 
an  infant — to  convey  his  estate,  as  to  authorize  it  to  be  conveyed  oy  guardian.  McComb.  v, 
Gilkey,  29  Miss.  146.  Private  statutes  of  this  description  are  always  supposed  to  be  made  in 
the  interest  of  the  persons  concerned :  Merrill  v,   Sherburne^  1  N,  H.  204 ;  and  are  enacted 
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11.  The  Icings  grantB  are  also  matter  of  public  record.  For  as  St.  Germyn 
says,  (/)  the  ting's  excellency  is  so  high  in  the  law,  that  no  freehold  may  be 
given  to  the  king,  nor  derived  from  him  but  by  matter  of  record.  And  to  this 
end  a  yariety  of  offices  are  erected,  communicating  in  a  regular  subordination 
one  with  another,  through  which  all  the  king's  grants  must  pass,  and  be  tran- 
scribed, and  enrolled ;  that  the  same  may  be  narrowlj  inspected  by  his  officers^ 
who  will  inform  him  if  any  thing  contained  therein  is  improper,  or  unlawful  to 
be  ffranted.  These  grants,  whether  of  lands,  honours,  liberties,  franchises,  or 
augnt  besides,  are  contained  in  charters,  or  letters  patent^  that  is,  open  letters, 
literoB  patentes :  so  called  because  they  are  not  sealed  up,  but  exposed  to  open 
yiew,  with  the  gre-at  seal  pendant  at  the  bottom ;  and  are  usually  directed  or 
addressed  by  the  king  to  ail  his  subjects  at  large.  And  therein  they  differ  from 
certain  other  letters  of  the  king,  sealed  also  with  his  ^eat  seal,  but  directed  to 
particular  persons,  and  for  particular  purposes:  whuch,  therefore,  not  being 
proper  for  public  inspection,  are  closed  up  and  sealed  on  the  outeide,  and  are 
thereupon  called  writs,  close^literm  clau8(B,  and  are  recorded  in  the  close-rolls,  in 
the  same  manner  as  the  others  are  in  the  patent-rolls. 

Grants  or  letters  patent  must  first  pass  by  bill  which  is  prepared  by  the  attorney 
r  *M7 1  *^^  solicitor  general,  in  consequence  ♦of  a  warrant  from  the  crown ; 
L  *  J  and  is  then  signed,  that  is,  subscribed  at  the  top,  with  the  king's  own 
sign  manual,  and  sealed  with  his  privy  signet,  which  is  always  in  the  custody  of 
the  principal  secretary  of  state;  and  then  sometimes  it  immediately  passes 
under  the  great  seal,  in  which  case  this  patent  is  subscribed  in  these  words, 
**  per  ipsum  regent,  by  the  king  liimself."  (g)  Otherwise  the  course  is  to  carry 
an  extract  of  the  bill  to  the  keeper  of  the  privy  seal,  who  makes  out  a  writ  or 
warrant  thereupon  to  the  chancery ;  so  that  the  sign  manual  is  the  warrant  to 
the  privy  seal,  and  the  privy  sealis  the  warrant  to  the  ^reat  seal :  and  in  this 
last  case  the  patent  is  subscribed,  "jwcr  breve  de  privato  sigillo,  by  writ  of  privy 
seal."  (A)  (3)  But  there  are  some  grants  which  only  pass  through  certain  offi- 
ces, as  the  admiralty  or  treasury,  in  consequence  of  a  sign  mamial,  without  the 
confirmation  of  either  the  signet,  the  great,  or  the  privy  seal. 

(/)  Dr.  A  stud.  b.  1,  d.  8.  CgJ  9  Rep.  18.  (h)  Ibid  2.  Inst.  6SS. 

under  snoh  oircumstanceM  only  as  woald  render  it  reasonable  to  imply  their  assent  if  they 
were  capable  of  giving  it.  Cooley  Const.  Lim.  103.  And  there  is  no  general  principle  of 
constitutional  law  which  would  preclude  a  private  act  for  the  purpose  of  converting  rpal 
property  into  personal,  or  an  equitable  estate  into  a  legal,  where  no  other  change  of  rights  was 
maae,  and  the  parties  in  interei^t,  or  the  proper  guardians  of  their  interest,  desired  the  change 
Upon  this  point  the  reader  will  consult  with  profit,  Cam>ll  v.  Lessee  of  Olmbted,  16  Ohio,  251 ; 
Davison  t;.  Johonnot,  7  Met.  388 ;  Leggett  v.  Hunter,  19  N.  Y.  445 ;  Dorsey  v.  Gilbert,  11  Gill 
and  J.  87 ;  Estep  v,  Hutcbman,  14  S.  and  R.  435 ;  Shehau's  Heirs  v,  Bamet's  Heirs,  6  T.  B. 
Monr.  594 ;  Moore  v.  Maxwell,  18  Ark.  469,  in  which  the  doctrine  here  stated  has  been  applied 
in  a  great  variety  of  circumstances.  Atid  see  further  cases  cited  in  Cooley  Const.  Lim.  101-103. 
But  the  lo^slature  cannot  assume  to  declare  that  claims  which  are  asserted  against  the  prop- 
erty of  individuals  are  valid,  and  to  order  the  property  sold  to  satisfy  them ;  for  this  would  be 
the  exercise  not  of  legislative,  but  of  judicial  power.  Lane  v.  Dorman,  3  Scam.  242.  And  see 
for  a  similar  principle.  Cash,  appellant,  6  Mich.  193 ;  Ervine's  Appeal,  16  Penn.  St.  268 ;  State  r. 
Noyes,  47  Me.  189 ;  Edwards  v.  Pope,  3  Scam.  465. 

Interests  which  are  only  in  expectancy,  like  the  expectation  of  succeeding  to  an  estate  as 
heir  at  law  on  the  death  of  the  owner,  or  of  becoming  tenant  by  the  curtesy  or  in  dower  in 
the  lands  of  a  wife  or  husband  now  living,  may  be  modified  or  altogether  u)olished  by  the 
Legislature  at  any  time  before  they  actually  become  vested.  Tong  v.  Marvin,  15  Mich.  60; 
Barbour  17.  Barbour,  46  Me.  9;  Lucas  v.  Sawyer,  17  Iowa,  517;  IToel  v.  Ewing,  9  Ind.  67; 
TVestervelt «.  Gregg,  12  N.  Y.  208;  Plumb  v.  Sawyer,  21  Conn.  351 ;  Clark  v.  McCreary,  12  S. 
and  M.  347.  But  when  this  is  done,  it  is  by  general  laws,  and  it  would  be  difficult  to  defend  ao 
attempt  to  do  it  by  special  statute  operative  only  in  a  particular  case. 

(3)  [But  now  under  the  statute  14  and  15  Vic.  c.  82,  which  abolished  the  offices  of  the  clerk 
of  the  signet  and  privy  seal,  a  warrant  under  the  sign  manual  may  be  addressed  to  the  lord 
chancellor,  commanding  him  to  cause  letters  patent  to  be  passed  under  the  great  seal.  This 
warrant  must  be  prepared  by  the  attorney  or  solicitor  general,  setting  forth  the  proposed  let- 
ters patent,  and  must  be  countersigned  by  one  of  the  principal  secretaries  of  state,  and  sealed 
with  the  privy  seal] 
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The  manner  of  granting  by  the  king  does  not  more  differ  from  that  by  a 
subject,  than  the  construction  of  his  grants,  when  made.  1.  A  grant  made  by 
the  king,  at  the  suit  of  the  grantee,  shall  be  taken  most  beneficially  for  the 
king,  and  against  the  party :  whereas  the  grant  of  a  subject  is  construed  most 
strongly  against  the  grantor.  Wherefore  it  is  usual  to  insert  in  the  kin^s 
grants,  that  they  are  made,  not  at  the  suit  of  the  grantee,  but  "  ez  spedali  gratxa, 
certa  scientia,  et  mero  motu  regis  ;"  and  then  they  have  a  more  liberal  con- 
struction, (t)  2.  A  subject's  grant  shall  be  construed  to  include  many  things, 
besides  what  are  expressed,  if  necessary  for  the  operation  of  the  ffrant  There- 
fore, in  a  private  grant  of  the  profits  of  land  for  one  year,  free  mgress,  egress, 
and  regress,  to  cut  and  carry  away  those  profits,  are  also  inclusively  granted:  {j) 
and  if  a  feoffment  of  land  was  made  by  a  lord  to  his  villein,  this  operated  as  a 
manumission ;  (k)  for  he  was  otherwise  unable  to  hold  it  But  the  king's  grant 
shall  not  enure  to  any  other  intent,  than  that  which  is  precisely  expressed  in  the 
grant  As,  if  he  grants  land  to  an  alien,  it  operates  notning ;  for  *such  r  ^^jq  -i 
grant  shall  not  also  enure  to  make  him  a  aenizen,  that  so  he  may  be   ^  J 

capable  of  taking  by  grant  (l)  3.  When  it  appears  from  the  face  of  the  grant, 
that  the  king  is  mistaken,  or  deceived,  either  in  matter  of  fact  or  matter  of  law, 
as  in  case  of  false  suggestion,  misinformation,  or  misrecital  of  former  grants ;  or 
if  his  own  title  to  the  thing  granted  be  different  from  what  he  supposes;  or  if 
the  grant  be  informal;  or  if  he  grants  an  estate  contrary  to  the  rules  of  law ;  in 
any  of  these  cases  the  grant  is  absolutely  void,  (m)  For  instance ;  if  the  king 
grants  lands  to  one  and  his  heirs  male,  this  is  merely  void :  for  it  shall  not  be  an 
estate-tail,  because  there  want  words  of  procreation,  to  ascertain  the  body  out 
of  which  the  heirs  shall  issue :  neither  is  it  a  fee-simple,  as  in  common  grant  it 
would  be ;  because  it  may  reasonably  be  supposed,  that  the  king  meant  to  give 
no  more  than  an  estate-tail:(»)  the  grantee  is  therefore  (if  any  thing)  nothing 
more  than  tenant  at  will,  (o)  And  to  prevent  deceits  of  the  king,  with  regard  to 
the  value  of  the  estate  granted,  it  is  particularly  provided  by  the  statute  1  Hen. 
lY,  a  6,  that  no  grant  of  his  shall  be  good,  unless,  in  the  grantee's  petition  for 
them,  express  mention  be  made  of  the  real  value  of  the  lands. 

III.  We  are  next  to  consider  a  very  usual  species  of  assurance,  which  is  also 
of  record ;  viz. :  9,  fine  of  lands  and  tenements.  In  which  it  will  be  necessary  to 
explain,  1.  The  nature  of  a  fine;  2.  Its  several  kinds;  and,  3.  Its  force  and 
effect  (4) 

1.  A  fine  is  sometimes  said  to  be  a  feoffment  of  record:  (p)  though  it  might 
with  more  accuracy  be  called  an  acknowledgment  of  a  feoffment  on  record.  By 
which  is  to  be  understood,  that  it  has  at  least  the  same  force  and  effect  with  a 
feoffment,  in  the  conveying  and  assuring  of  lands :  though  it  is  one  of  those 
methods  of  transferring  estates  of  freehold  by  the  common  law,  in  which  livery 
of  seisin  is  not  necessary  *to  be  actually  given ;  the  supposition  and  r  ^oaq  i 
aknowledgment  thereof  m  a  court  of  record,  however  fictitious,  indue-   ^  J 

ing  an  equal  notoriety.  But,  more  particularly,  a  fine  may  be  described  to  be  an 
amicable  composition  or  agreement  of  a  suit,  either  actual  or  fictitious,  by  leave 
of  the  king  or  his  justices:  whereby  the  lands  in  question  become,  or  are 
acknowledged  to  be,  the  right  of  one  of  the  parties,  (q)  In  its  original  it  was 
founded  on  an  actual  suit,  commenced  at  law  for  recovery  of  the  possession  of 
land  or  other  hereditaments ;  and  the  possession  thus  gained  by  such  composi- 
tion was  found  to  be  so  sure  and  effectual,  that  fictitious  actions  were,  and 
continue  to  be,  every  day  commenced,  for  the  sake  of  obtaining  the  same 
security. 

(ij  Finch,  L.  100.    10  Rep.  112.  (J)  Co.  Lltt  W.  fk) UtL  I  206. 

(l)  Bro.  j4br.  M.  Patent,  B2.    Finch,  T..  110.  (m)  Freem.  172.  (n)  FIncb,  101,  lOS. 

(o)  Bro.  Ahr.  tit.  StUUet.  8i  tit.  PaienU,  104.    Dyer,  270.    Det.  tf. 

fpj  Co.  i  itL  aO.  (qj  Ibid.  120. 

X4)  This  species  cf  assurance  is  now  aboliRbed  in  England  by  statute  3  and  4  William  IT,  o. 
74.  It  was  never  much  employed  in  the  United  States,  and  is  abolished  by  express  statutes  hi 
several  of  the  states. 
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A  fine  18  so  called  becanse  it  pnts  an  end,  not  only  to  the  suit  thus  com- 
menced, but  also  to  all  other  suits  and  controversies  concerning  the  same  mat- 
ter. Or,  as  it  is  expressed  in  an  ancient  record  of  parliament,  (r)  18  Edw.  I, 
*'  jNbn  in  regno  Anglice  providetur,  vel  est,  aliqua  sectiritas  major  vel  solenniory 
per  quam  aliquis  statum  certiorem  habere  possit,  neque  ad  staium  auum  verifi- 
canaum  aliquod  solennivs  testimonium  producere,  quamfinem  in  curia  dmnini 
regis  levatum:  qui  quidem  finis  sic  vocatur,  eo  quod  finis  et  consummatio 
omnium  placitorum  esse  debet,  et  hac  de  causa  provideoatur.^^  Pines  indeed 
are  of  equal  antiquity  with  the  first  rudiments  of  the  law  itself;  are  spoken  of 
by  Glanvil  (s)  and  Bracton  (t)  in  the  reigns  of  Hen.  II,  and  Hen.  Ill,  as  things 
then  well  Known  and  long  established ;  and  instances  have  been  produced  of 
them  even  prior  to  the  Norman  invasion,  (u)  So  that  the  statute  18  Edw.  I, 
called  modus  levandi  fines,  did  not  give  them  ori^nal,  but  only  declared  and 
regulated  the  manner  in  which  they  should  be  levied  or  carried  on.  And  that 
is  as  follows : 

1.  The  party  to  whom  the  land  is  to  be  conveyed  or  assured,  commences  an 
r  *350 1  ^*'^^^  ^^  ^^^^  *^  ^^^  against  the  other,  *generally  an  action  of  covenant^v) 
L  -'by  suin^  out  a  writ  of  prcscipe,  called  a  writ  of  covenant,  {w)  tne 
foundation  of  which  is  a  supposed  agreement  or  covenant,  that  the  one  shall 
convey  the  lands  to  the  other;  on  the  breach  of  which  agreement  the  action  is 
brought.  On  this  writ  there  is  due  to  the  king,  by  ancient  prerogative,  a  primer 
fine,  or  a  noble  for  every  five  marks  of  land  sued  for;  that  is,  one-tenth  of  the 
annual  value,  {x)    The  suit  being  thus  commenced,  then  follows, 

2.  The  licejitia  concordandi,  or  leave  to  agree  the  suit,  (y)  For,  as  soon  as 
the  action  is  brought,  the  defendant  knowing  himself  to  be  in  the  wrong,  is 
supposed  to  make  overtures  of  peace  and  accommodation  to  the  plaintiff. 
Who,  accepting  them,  but  having,  upon  suing  out  the  writ,  given  pledges  to 
prosecute  his  suit,  which  he  endangers  if  he  now  deserts  it  without  license,  he 
therefore  applies  to  the  court  for  leave  to  make  the  matter  up.  This  leave  is 
readily  granted,  but  for  it  there  is  also  another  fine  due  to  the  King  by  his  pre- 
rogative, which  is  an  ancient  revenue  of  the  crown,  and  is  called  the  king*s  silver, 
or  sometimes  the  post  fine,  with  respect  to  the  primer  fine  before  mentioned. 
And  it  is  as  much  as  the  primer  fine,  and  half  as  much  more,  or  ten  shillings 
for  every  five  marks  of  land ;  that  is,  three-twentieths  of  the  supposed  annual 
value.  ^«) 

3.  ]Next  comes  the  concord,  or  agreement  itself,  (a)  after  leave  obtained  from 
the  court :  which  is  usually  an  acknowledgment  from  the  deforciants  (or  those 
who  keep  the  other  out  of  possession)  that  the  lands  in  question  are  the  right 
of  the  complainant  And  from  this  acknowledgment,  or  recognition  of  right, 
r  *351 1  ^^®  P.^r^y  levying  the  fine  is  called  the  *cognizor,  and  he  to  whom  it 
^  }  is  levied  the  cognizee.  This  acknowledgment  must  be  made  either  openly 
in  the  court  of  common  pleas,  or  before  the  lord  chief  justice  of  that  court;  or 
else  before  one  of  the  judges  of  that  court,  or  two  or  more  commissioners  in 
the  country,  empowered  by  a  special  authority  called  a  writ  of  dedimus  potesta- 
tern,  which  judges  and  commissioners  are  bound  by  statute  18  Edw.  I,  st  4,  to 
take  care  that  the  cognizors  be  of  full  age,  sound  memory,  and  out  of  prison. 
If  there  be  any  feme-covert  among  the  cognizors,  she  is  privately  examined 
whether  she  does  it  willingly  and  freely,  or  by  compulsion  of  her  husband. 

By  these  acts  all  the  essential  parts  of  a  fine  are  completed :  and,  if  the  cog- 
nizor  dies  the  next  moment  after  the  fine  is  acknowledged,  provided  it  be  sub- 
sequent to  the  day  on  which  the  writ  is  made  returnable,  {b)  still  the  fine  shall 
be  carried  on  in  all  its  remaining  parts :  of  which  the  next  is, 

(r)  2  Roll.  Abr.  13.  (9)  I,  8,  c.  1.  (t)  I.  6,  1  »,  c.  28.  (u)  Plowd.  889. 

(v)  A  fine  may  also  be  levied  on  a  writ  of  menUy  oSvKurranHa  charta,  or  de  eomuehidinlbtu  et  servitUa. 
(Finch,  L.  278.) 

(wj  Sw  Appendix,  No.  IV,  i  1.  (zj  2  Inst.  611. 

fjf)  Appeiuiix,  No.  IV.  i  i.  in  the  times  orstrict  feudal  Jurisdiction,  if  a  vassal  had  commenced  a  suit  in 
the  lurries  court,  he  could  not  abandon  it  witliuut  leave;  lest  the  lord  should  be  deprived  of  his  pcrqnlsitits 
for  deciding  the  cause.    (Robertson,  Cha.  V,  i,  ;}1.) 

(gj  5  iCep.  3».    2  Inst.  511.    SUt.  32  Geo.  U,  c.  IL  (aj  Appendix,  No.  IV, }  3.  (  bj  Comb.  7L. 
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4.  The  note  of  the  fine ;  {c)  which  is  only  an  abstract  of  the  writ  of  covenant, 
and  the  concord ;  naming  tne  parties,  the  parcels  of  land,  and  the  agreement. 
This  must  be  enrolled  of  record  in  the  proper  office,  by  direction  of  the  statute 
6  Hen.  IV,  c.  14. 

5.  The  fifth  part  is  the  foot  of  the  fine,  or  conclusion  of  it;  which  includes 
the  whole  matter,  reciting  the  parties,  day,  year,  and  place,  and  before  whom  it 
was  acknowledged  or  levied,  (d)  Of  this  there  are  indentures  made,  or  engrossed 
at  the  chirographer's  office,  and  delivered  to  the  cognizor  and  the  cognizee ;  usually 
beginning  thus,  ^^hcBc  estfinalis  concordia,  this  is  the  final  agreement,"  and  then 
reciting  the  whole  proceeding  at  length.  And  thus  the  fine  is  completely  levied 
at  common  law. 

By  several  statutes  still  more  solemnities  are  superadded,  in  order  to  render 
the  fine  more  universally  public,  and  less  liable  to  be  levied  by  fraud  or  covin. 
And  first  by  27  Edw.  I,  ^c  1,  the  note  of  the  fine  shall  be  openly  read  r  i^ggo  i 
in  the  court  of  common  pleas,  at  two  several  days  in  one  weet,  and   ^  J 

during  such  reading  all  pleas  shall  cease.  By  5  Hen.  IV,  c.  14,  and  23  Eliz.  c. 
3,  all  the  proceedings  on  fines,  either  at  the  time  of  acknowledgment,  or  previous 
or  subsequent  thereto,  shall  bo  enrolled  of  record  in  the  court  of  common  pleas. 
By  1  Eic.  Ill,  c.  7,  confirmed  and  enforced  by  4  Hen.  VII,  c.  24,  the  fine,  after 
engrossment,  shall  be  openly  read  and  proclaimed  in  court,  (during  which  all 
pleas  shall  cease)  sixteen  times,  viz.:  four  times  in  the  term  in  which  it  is  made, 
and  four  times  in  each  of  the  thre«  succeeding  terms,  which  is  reduced  to  once 
in  each  term  by  31  Eliz.  c.  2,  and  these  proclamations  are  indorsed  on  the 
back  of  the  record,  (e)  It  is  also  enacted  by  23  Eliz.  c.  3,  that  the  chirographer  of 
fines  shall  every  term  write  out  a  table  of  the  fines  levied  in  each  county  in  that 
term,  and  shall  affix  them  in  some  open  part  of  the  court  of  common  pleas  all 
the  next  term:  and  shall  also  deliver  tlie  contents  of  such  table  to  the  sheriff 
of  every  county,  who  shall  at  the  next  assizes  fix  the  same  in  some  open  place 
in  the  court,  for  the  more  public  notoriety  of  the  fine. 

2.  Fines,  thus  levied,  are  of  four  kinds.  1.  What  in  our  law  French  is  called 
a  fine  "sur  cognizance  de  droit,  come  ceo  que  il  ad  de  son  done;'' or,  a  fine  upon 
acknowledgment  of  the  right  of  the  cognizee,  as  that  which  he  hath  of  the  gift 
of  the  cognizor.  ( /)  This  is  the  best  and  surest  kind  of  fine ;  for  thereby  the 
deforciant,  in  order  to  keep  his  covenant  with  the  plaintiff,  of  conveying  to  him 
the  lands  in  question,  and  at  the  same  time  to  avoid  the  formality  of  an  actual 
feoffment  and  livery,  acknowledges  in  court  a  former  feoffment,  or  gift  in  pos- 
session, to  have  been  made  by  him  to  the  plaintiff.  This  fine  is  therefore  said 
to  be  a  feoffment  of  record ;  the  livery,  thus  acknowledged  in  court,  being 
equivalent  to  an  actual  livery :  so  that  this  assurance  is  rather  a  confession  of  a ' 
former  conveyance,  than  a  conveyance  now  originally  made ;  for  the  deforciant 
or  cognizor  acknowledges,  *coano8cit,  the  right  to  be  m  the  plaintiff,  or  r  ^.q  r « -i 
cognizee,  as  that  which  he  hath  de  son  done,  of  the  proper  gift  of  himself  ^  J 

the  cognizor.  2.  A  fine  " sur  cognizance  de  droit  tantum''  or  upon  acknowl- 
edgment of  the  right  merely ;  not  with  the  circumstances  of  a  preceding  gift 
from  the  co^izor.  This  is  commonly  used  to  pass  a  revei'sionary  interest, 
which  is  in  the  cognizor.  For  of  such  reversions  tnere  can  be  no  feoffment,  or 
donation  with  livery,  supposed ;  as  the  possession  during  the  particular  estate 
belongs  to  a  third  person.(  g)  It  is  worded  in  this  manner ;  "  tnat  the  cognizor 
acknowledges  the  right  to  be  in  the  cognizee ;  and  grants  for  himself  and  his 
heirs,  that  the  reversion,  after  the  particular  estate  determines,  shall  go  to  the 
cognizee."  {h)  3.  A  fine  "  sur  concessit "  is  where  the  cognizor,  in  order  to  make 
an  end  of  disputes,  though  he  acknowledges  no  precedent  right,  yet  grants  to 
the  cognizee  an  estate  de  novo,  usually  for  life  or  years,  by  way  of  supposed  com- 
position.   And  this  may  be  done  reserving  a  rent,  or  the  like ;  for  it  operates 


as  a  new  grant.  {%)    4.  A  fine  "  sur  done,  grant,  et  render,"  is  a  double  fine,  com- 
prehending the  fine  sur  cognisance  de  droit  come  ceo,  &c.,  and  the  fine  sur  con- 

Googk 


re)  Appendix,  No.  IV,  J  4.  fd)  Ibid,  f  6.  fe)  Appendix,  No.  IV,  i  6. 

(/)  Tills  Ift  that  sort,  of  which  an  example  Is  civon  in  the  Appenclix,  No.  IV. 
(g)  Moor.  62».  ChJ  WedU  S>  tub.  p.  i,i  tt&.  (ij  West.  p.  2,  f  60. 
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cessit;  and  may  be  used  to  create  particular  limitations  of  estate;  whereas  the 
line  sur  cognizance  de  droit  come  ceo,  &c.,  conveys  nothing  but  an  absolute 
estate,  either  of  inheritance  or  at  least  of  freehold,  {j)  In  this  last  species  of 
fine,  the  cognizee,  after  the  right  is  acknowledged  to  be  in  him,  grants  back 
again,  or  renders  to  the  cognizor,  or  perhaps  to  a  stranger,  some  other  estate  in 
the  premises.  But,  in  general,  the  nrst  species  of  fine,  »tir  coanizance  de  droit 
come  ceo,  &c.,  is  the  most  used,  as  it  conveys  a  clean  and  absolute  freehold,  and 
gives  the  cognizee  a  seisin  in  law,  without  any  actual  livery ;  and  is  therefore 
called  a  fine  executed,  whereas  the  others  are  but  executory. 

3.  We  are  next  to  consider  ihQ  force  and  effect  of  a  fine.  These  principally 
depend,  at  this  day,  on  the  common  law,  and  the  two  statutes,  4  Hen.  Vll,  c 
24,  and  32  Hen.  VlII,  c.  36.  The  ancient  common  law,  with  respect  to  this 
r  i„o54  T  point,  *is  very  forcibly  declared  by  the  statute  18  Edw.  I,  in  tnese  words : 
L  J   "  And  the  reason  whv  such  solemnity  is  required  in  the  passing  of  a  fine, 

is  this;  because  the  tine  is  so  high  a  bar,  and  of  so  great  force,  and  of  a  nature 
so  powerful  in  itself,  that  it  precludes  not  only  those  which  are  parties  and 
privies  to  the  fine,  and  their  heirs,  but  all  other  persons  in  the  world,  who  are 
of  full  age,  out  of  prison,  of  sound  memory,  and  within  the  four  seas,  the  day 
of  the  fine  levied;  unless  they  put  in  their  claim  on  the  foot  (i)  of  the  fine 
within  a  year  and  a  day."  But  this  doctrine,  of  barring  the  right  by  non-claim, 
was  abolished  for  a  time  by  the  statute  made  in  34  Edw.  Ill,  c.  16,  which  admitted 
persons  to  claim,  and  falsify  a  fine,  at  any  indefinite  distance ;  (?)  whereby,  as 
Sir  Edward  Coke  observes,  (m)  great  contention  arose,  and  few  men  were  sure 
of  their  possessions,  till  the  parliament,  held  4  Hen.  VII,  reformed  that  mischief 
and  excellently  moderated  between  the  latitude  given  by  the  statute  and  the 
rigour  of  the  common  law.  For  the  statute,  then  made,  (»)  restored  the  doc- 
trine of  non-claim ;  but  extended  the  time  of  claim.  So  that  now,  by  that 
statute,  the  right  of  all  strangers  whatsoever  is  bound,  unless  they  make  claim, 
by  way  of  action,  or  lawful  entry,  not  within  one  year  and  a  day,  as  by  the  com- 
mon law,  but  within  five  years  after  proclamations  made:  execept  feme-coverts, 
infants,  prisoners,  persons  beyond  the  seas,  and  such  as  are  not  of  whole  mind ; 
who  have  five  years  allowed  to  them  and  their  heirs,  after  the  death  of  their 
husbands,  their  attaining  full  age,  recovering  their  liberty,  returning  into  Eng- 
land, or  being  restored  to  their  right  mind.  (5) 

It  seems  to  have  been  the  intention  of  that  politic  prince.  King  Henry  VII, 
to  have  covertly  by  this  statute  extended  fines  to  have  been  a  bar  of  estates-tail, 
in  order  to  unfetter  the  more  easily  the  estates  of  his  powerful  nobility,  and  lay 
r  *^55 1  **^®™  more  open  to  alienations :  being  w^ell  aware  that  power  will 
L  ^^^  J  always  accompany  property.  But  doubts  having  arisen  whether  they 
could,  by  mere  implication,  be  adjudged  a  sufficient  bar  (which  they  were 
expressly  declared  not  to  be  by  the  statute  de  donis),  the  statute  32  Hen.  VIII, 
c  36,  was  thereupon  made;  which  removes  all  difficulties,  by  declaring  that  a 
fine  levied  by  any  person  of  full  age,  to  whom  or  to  whose  ancestors  lands  have 

(j)  Salk.  840. 

(k)  Sur  la  pie.  As  it  Is  in  the  Cotton  MS.  and  not  ;mr  UpaU,  as  printed  by  Berthi^let,  and  ;a  t  Inst  511. 
There  were  tnen  four  methmls  of  claiming,  so  as  Co  a  void  lieinir  concluded  by  a  fine  .  1.  By  action.  2. 
Bv  entering  such  claim  on  the  record  at  tlio/oo/ of  the  flue.  3.  Dy  entry  on  the  lands.  4.  By  oontlnnal 
clHini.    8  Inst.  A18.    The  second  is  not  now  in  ioi*ce  under  tlie  statute  of  Honrv  VII. 

(I)  Lit.  i  441.  (m)  8  Inst.  618.  (n)  4  Lien.  VII,  c.  24.    See  page  118. 


(5)  Bv  the  Btatnte  3  and  4  William  IV,  c.  74,  ^  15,  every  tenant  in  tail  is  empowered  to  dis- 
poKe,  eitner  absolutelv  in  fee-simple  or  for  a  Ichs  estate,  of  the  lands  entailed,  as  against  all 

Sersons  who  might  nave  claimed  the  lands  by  force  of  the  estate  tail  'if  it  had  not  been  so 
efeated.  By  the  40th  section  it  is  enacted,  that  every  disposition  of  lands  nuder  this  statute, 
by  a  tenant  in  tail,  mav  be  effected  by  any  deed  (but  not  by  will)  by  which  he  could  have  dia- 
pospd  of  the  same  if  he  had  been  seised  in  fee ;  pn>vided  that  no  disposition  resting  only  in 
contract  shall  be  of  any  force  under  this  act,  although  such  contract  shall  be  evidenced  by 
deed ;  and  if  the  tenant  in  tail  making  the  disposition  be  a  married  woman,  the  concurrence  of 
her  husband  is  necessary  to  give  effect  to  the  same.  Bv  the  41st  section  it  is  enacted,  that  every 
a«surance  made  under  this  act  (except  leases  not  exceeding  21  years)  shall  be  inoperative  unless 
it  is  enrolled  within  six  months.  The  54th  section  makes  a  further  exception  as  to  copyholds,  as 
U}  which  enrollment  is  not  required,  otherwise  than  on  the  court  rolls. 
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been  entailed,  shall  be  a  perpetual  bar  to  them  and  their  heirs  claiming  by  force 
of  such  entail ;  unless  the  fine  be  levied  by  a  woman  after  the  death  of  her  hus- 
band, of  lands  which  were,  by  the  gift  of  him  or  his  ancestors,  assigned  to  her 
in  tail  for  her  jointure;  io)  or  unless  it  be  of  lands  entailed  by  act  of  parlia- 
ment or  letters  patent,  and  whereof  the  reversion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  these  statutes,  it  appears 
that  a  fine  is  a  solemn  conveyance  on  record  from  the  cognizor  to  the  cognizee, 
and  that  the  persons  bound  by  a  fine  ase  parties,  privies  and  strangers. 

The  parties  are  either  the  cognizor  or  cognizees,  and  these  are  immediately 
concluded  by  the  fine,  and  barrS  of  any  latent  right  they  might  have,  even 
though  under  the  lesal  impediment  of  coverture.  (6)  And  indeed,  as  this  is 
almost  the  only  act  that  a  feme-covert,  or  married  woman,  is  permitted  by  law 
to  do  (and  that  because  she  is  privately  examined  as  to  her  voluntary  consent, 
which  removes  the  general  suspicion  of  compulsion  by  her  husband),  it  is  there- 
fore the  usual  ana  almost  the  only  safe  tnethod,  wnereby  she  can  join  in  the 
sale,  settlement,  or  incumbrance,  of  any  estate. 

Privies  to  a  fine  are  such  as  are  anv  way  related  to  the  parties  who  levy  the 
fine,  and  claim  under  them  by  any  right  of  blood  or  other  right  of  representa- 
tion. Such  as  are  the  heirs  general  of  the  cognizor,  the  issue  in  tail  since  the 
statute  of  Henry  the  Eighth,  the  vendee,  devisee,  and  all  others  who  must  make 
title  by  the  persons  who  levied  the  fine.  For  the  act  of  the  ancestor  shall  bind 
the  heir,  and  the  act  *of  the  principal,  his  substitute,  or  such  as  claim  /  jnqgg  ^ 
under  any  conveyance  made  by  him  subsequent  to  the  fine  so  levied,  {p)   ^  -* 

Strangers  to  a  fine  are  all  other  persons  in  ths  world,  except  only  parties  and 

{)iivie8.  And  these  are  also  bound  by  a  fine,  unless,  within  five  years  after  proc- 
pmations  made,  tliey  interpose  their  claim;  provided  they  are  under  no  legal 
iiapediments,  and  have  then  a  present  interest  in  the  estate.  The  impediments, 
a  4  hath  before  been  said,  are  coverture,  infancy,  imprisonment,  insanity,  and 
posence  beyond  sea;  and  persons,  who  ai-e  thus  incapacitated  to  prosecute  their 

1  ights,  have  five  years  allowed  them  to  put  in  their  claims  after  such  impedi- 
ments are  removed.  Persons  also  that  have  not  a  present,  but  a  future  interest 
only,  as  those  in  remainder  or  reversion,  have  five  vears  allowed  them  to  claim 
m,  from  the  time  that  such  right  accrues,  (q)  And  if  within  that  time  they 
neglect  to  claim,  or  ^by  the  statute  4  Ann  c.  16,)  if  they  do  not  bring  an  action 
to  try  the  right  within  one  year  after  making  such  claim,  and  prosecute  the 
Mame  with  effect,  all  persons  whatsoever  are  barred  of  whatever  right  they  may 
have,  by  force  of  the  statute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  necessaiy  that  the  parties 
should  have  some  interest  or  estate  in  the  lands  to  be  affected  hj  it  Else  it  were 

Sossible  that  two  strangers  by  a  mere  confederacy,  might  without  any  risk 
efraud  the  owners  by  levying  fines  of  their  lands ;  for  if  the  attempt  be  discov- 
ered, they  can  be  no  sufferers,  but  must  only  remain  in  statu  quo;  whereas  if  a 
tenant  for  life  levies  a  fine,  it  is  an  absolute  forfeiture  of  his  estate  to  the  remain- 
der-man or  reversioner,  (r)  if  claimed  in  proper  time.  It  is  not  therefore  to  be 
supposed  that  such  tenants  will  frequently  run  so  great  a  hazard;  but  if  they 
do,  and  claim  is  not  duly  made  within  five  years  after  their  respective  terms 
expire,  {s)  the  estate  is  forever  barred  by  it.  Yet  where  a  stranger,  whose  pre- 
sumption cannot  be  thus  punished,  officiously  interferes  in  an  estate  which  in 
nowise  belongs  to  him,  *his  fine  is  of  no  effect ;  and  may  at  any  time  be  r  *qr7  i 
set  aside  (unless  by  such  as  are  parties  or  privies  thereunto)  (t)  by  plead-   L  J 

ing  that  "partes  finis  Tiihil  liahueruntr.    And,  even  if  a  tenant  for  years,  who 
hath  only  a  chattel  interest,  and  no  freehold  in  the  land,  levies  a  fine,  it  operates  • 
nothing,  but  is  liable  to  be  defeats  by  the  same  plea,  {u)    Wherefore  when  a 

(o)  See  statute  11  Hen.  VU.  c.  90.  (p)  8  Rep.  87.  (q)  Co.  Litt.  87S.  (ryOo.  Litt  861. 

(9)  2  Lev.  62.  (t)  Hob.  848.  (u)  6  Bep.  123.    Hardr.  40L 

(6)  [A  fine  levied  by  a  lunatic  was  valid  in  law,  thongh  in  equity  relief  might  have  been  had. 

2  Vem.  678 :  4  Rep.  124 ;  12  id.  124 ;  1  Per  and  D.  126»] 
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lessee  for  years  is  disposed  to  levy  a  fine,  it  is  usual  for  him  to  make  a  feoffment 
first,  to  displace  the  estate  of  the  reversioner,  (v)  and  create  a  new  freehold  by 
disseisin.  And  thus  much  for  the  conveyance  or  assurance  by  fine:  which  not 
only,  like  other  conveyances,  binds  the  grantor  himself,  and  his  heirs;  but  also 
all  mankind,  whether  concerned  in  the  transfer  or  no,  if  they  fail  to  put  in  their 
claims  within  the  time  allotted  by  law. 

IV.  The  fourth  species  of  assurance,  by  matter  of  record,  is  a  common  recovery,  (7) 
Concerning  the  original  of  which  it  was  formerly  observed,  (w)  that  common 
recoveries  were  invented  by  the  ecclesiastics  to  elude  the  statutes  of  mort- 
main ;  and  afterwards  encouraged  by  the  finesse  of  the  courts  of  law  in  12  Edw. 
IV,  in  order  to  put  an  end  to  all  fettered  inheritances,  and  bar  not  only  estates- 
tail,  but  also  all  remainders  and  reversions  expectant  thereon.  I  am  now,  there- 
fore, only  to  consider  first,  the  nature  of  a  common  recovery;  and,  secondly,  its 
force  sj\d  effect. , 

And,  first,  the  nature  of  it :  or  what  a  common  recovery  is.  A  common 
recovery  is  so  far  like  a  fine,  that  it  is  a  suit  or  action,  either  actual  or  fictitious ; 
and  in*  it  the  lands  are  recovered  against  the  tenant  of  the  freehold;  which 
recovery,  being  a  supposed  adjudication  of  the  right,  binds  all  persons,  and  vests 
a  free  and  absolute  fee-simple  in  the  recoveror.  A  recovery,  therefore,  being  in 
the  nature  of  an  action  at  law,  not  immediately  compromised  like  a  fine,  but 
carried  on  through  every  regular  stage  of  proceeding,  I  am  greatly  apprehensive 
that  its  form  and  method  will  not  oe  easily  understood  by  the  student  who  is 
r  moKQ  1  not  yet  acquainted  *with  the  course  of  judicial  proceedings ;  which  can- 
^  J   not  be  thoroughly  explained,  till  treated  of  at  large  in  the  third  book  of 

these  Commentaries.  However,  I  shall  endeavor  to  state  its  nature  and  progress, 
as  clearly  and  concisely  as  I  can ;  avoiding,  as  far  as  possible,  all  technical  terms 
and  phrases  not  hitherto  interpreted. 

Let  us,  in  the  first  place,  suppose  David  Edwards  {x)  to  be  tenant  of  the  free- 
hold, and  desirous  to  suffer  a  common  recovery,  in  order  to  bar  all  entails, 
remainders,  and  reversions,  and  to  convey  the  same  in  fee-simple  to  Francis 
Golding.  To  effect  this,  Golding  is  to  bring  an  action  against  him  for  the 
lands ;  and  he  accordingly  sues  out  a  writ,  called  a  prmnpe  quod  reddat,  because 
those  were  its  initial  or  most  operative  words,  when  the  law  proceedings  were  in 
Latin.  In  this  writ  the  demandant  Golding  alleges  that  the  defendant  Edwards 
(here  called  the  tenant)  has  no  legal  title  to  the  land;  but  that  he  came  into 
possession  of  it  after  one  Hugh  Hunt  had  turned  the  demandant  out  of  it  (y) 
The  subsequent  proceedings  are  made  up  into  a  record  or  recovery  roll  {z)  in 
which  the  writ  and  complaint  of  the  demandant  are  first  recited :  whereupon 
the  tenant  appears,  and  calls  upon  one  Jacob  Morland,  who  is  supposed,  at  the 
original  purchase,  to  have  warranted  the  title  to  the  tenant ;  and  thereupon  he 

Erays  that  the  said  Jacob  Morland  may  be  called  in  to  defend  the  title  which 
e  so  warranted.  This  is  called  the  voucher,  vocatio,  or  calling  of  Jacob  Mor- 
land to  warranty;  and  Morland  is  called  the  voiichee.  Upon  this,  Jacob  Mor- 
land, the  vouchee,  appears,  is  impleaded,  and  defends  the  title.  Whereupon 
Golding,  the  demandant,  desires  leave  of  the  court  to  imparl,  or  confer  with  the 
vouchee  in  private;  which  is  (as  usual)  allowed  him.  And  soon  afterwards  the 
demandant  Golding  returns  to  court,  but  Morland  the  vouchee  disappears,  or 
makes  default  Whereupon  judgment  is  given  for  the  demandant  Golding, 
now  called  the  recoveror,  to  recover  the  lands  in  question  against  the  tenant, 
r  *g-Q  1  Edwards,  who  is  now  the  recoveree ;  *and  Edwards  has  judgment  td 
L  J   recover  of  Jacob  Morland  lands  of  equal  value,  in  recompense  for  the 

lands  so  warranted  by  him,  and  now  lost  by  his  default;  which  is  agreeable  to 
the  doctrine  of  warranty  mentioned  in  the  preceding  chapter,  (a)   This  is  called 

rr;  Hardr.  403.    3  Lev.  08.'  rw;  Pages  117,  871.  r«;  See  Appendix,  No.  V. 

(yjil.  (M)i%  r«;  Page  801.  

(7)  Common  recoveries  are  now  aboliahed  in  England  by  statute  3  and  4  William  IV,  c.  74. 
They  are  also  abolished  by  express  statute  in  some  of  the  united  States,  but  were  never  much 
employed  in  any  of  them, 
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the  recompense,  or  recovery  in  value.  But  Jacob  Morland  having  no  lands  of 
his  own,  being  usually  the  cryer  of  the  court  (who,  from  being  frequently  thus 
Touched,  is  called  the  common  vouchee),  it  is  plain  that  Edwards  has  only  a 
nominal  recompense  for  the  land  so  recovered  against  him  by  Golding ;  which 
lands  are  now  absolutely  vested  in  the  said  recoveror  by  judgment  of  law,  and 
seisin  thereof  is  delivered  by  the  sheriff  of  the  county.  So  tnat  this  collusive 
recovery  operates  merely  in  the  nature  of  a  conveyance  in  fee-simple,  from 
Edwards  the  tenant  in  tail,  to  Golding  the  purchaser. 

The  recovery,  here  described,  is  with  a  single  voucher  only ;  but  sometimes  it 
is  with  a  double,  treble,  or  farther  voucher,  as  the  exigency  of  the  case  may 
require.  And  indeed  it  is  now  usual  always  to  have  a  recovery  with  double 
voucher  at  the  least :  by  first  conveying  an  estate  of  freehold  to  any  indifferent 
person,  against  whom  the  prcecipe  is  brought;  and  then  he  vouches  the  tenant 
in  tail,  who  vouches  over  the  common  vouchee,  {b)  For,  if  a  recovery  be  had 
immediately  against  tenant  in  tail,  it  bai*s  only  such  estate  in  the  premises  of 
which  he  is  then  actually  seised;  whereas  if  the  recovery  be  had  against  another 
person,  and  the  tenant  in  tail  be  vouched,  it  bars  every  latent  right  and  interest 
which  he  may  have  in  the  lands  recovered,  (c)  If  Edwards  therefore  be  tenant 
of  the  freehold  in  possession,  and  John  Barker  be  tenant  in  tail  in  remainder, 
here  Edwards  doth  first  vouch  Barker,  and  then  Barker  vouches  Jacob  Morland, 
the  common  vouchee;  who  is  always  the  last  person  vouched,  and  always  makes 
default:  whereby  the  demandant  Golding  recovers  the  land  against  the  tenant 
Edwards,  and  Edwards  recovers  a  recompense  of  equal  value  against  Barker, 
the  first  vouchee ;  who  recovers  the  like  against  Morland,  the  common  vouchee, 
against  whom  such  ideal  recovery  in  value  is  always  ultimately  awarded./ 

♦This  supposed  recompense  in  value  is  the  reason  why  the  issue  in  tail  r  ^.ogn  -i 
is  held  to  be  barred  by  a  common  recovery.    For  if  the  recoveree  should   *-  J 

obtain  a  recompense  in  lands  from  the  common  vouchee  (which  there  is  a  possi- 
bility in  contemplation  of  law,  though  a  very  improbable  one,  of  his  doing), 
these  lands  would  supply  the  place  of  those  so  recovered  from  him  by  collusion, 
and  would  descend  to  the  issue  in  tail,  {d)  This  reason  will  also  hold  with  equal 
force,  as  to  most  remainder-men  and  reversioners ;  to  whom  the  possibility  will 
remain  and  revert,  as  a  full  recompense  for  the  reality,  which  they  were  other- 
wise entitled  to :  but  it  will  not  always  hold :  and  therefore,  as  rigot  says,  le) 
the  judges  have  been  even  astuti,  in  inventing  other  reasons  to  maintain  tne 
authority  of  recoveries.  And,  in  particular,,  it  hath  been  said,  that,  though 
the  estate-tail  is  gone  from  the  recoveree,  yet  it  is  not  destroyed,  but  only  trans- 
ferred; and  still  subsists,  and  will  ever  continue  to  subsist  (by  construction  of 
law)  in  the  recoveror,  his  heirs  and  assigns :  and,  as  the  estate-tail  so  continues 
to  subsist  forever,  the  remainders  or  reversions  expectant  on  the  determination 
of  such  an  estate-tail  can  never  take  place.  (8) 

To  such  awkward  shifts,  such  subtile  refinements,  and  such  strange  reasoning, 
were  our  ancestors  obliged  to  have  recourse,  in  order  to  get  the  letter  of  that 
stubborn  statute  de  donis.  The  design  for  which  these  contrivances  were  set  on 
foot,  were  certainly  laudable ;  the  unriveting  the  fetters  of  estates-tail,  which  were 
attended  with  a  legion  of  mischiefs  to  the  commonwealth :  but,  while  we  ap- 

Elaud  the  end,  we  cannot  but  admire  the  means.  Our  modern  courts  of  justice 
ave  indeed  adopted  a  more  manly  way  of  treating  the  subject ;  by  considering 
common  recoveries  in  no  other  light  tlian  as  the  formal  mode  of  conveyance,  by 
which  tenant  in  tail  is  enabled  to  aliene  his  lands.    But,  since  the  ill  conse- 

{h)  See  Appendix,  patfe  xviU.  (e)  Bro.  Abr.  tU.  TaOe,  8S.    Plowd.  8. 

(d)  Dr.  A  at.  b.  1,  dial.  W.  (e)  Of  com.  recov.  13,  14. 

(8)  r Chief  Jastioe  WiUes  has  declared  that,  ''Mr.  Pigot  has  oonfonnded  himself  and  every 
body  el8e  who  reads  his  book,  by  endeavoring  to  give  reasons  for  and  explain  common  recov- 
eries. I  only  say  this/'  he  adds,  "  to  show  that  when  men  attempt  to  give  reasons  for  common 
recoveries,  they  run  into  absurdities,  and  the  whole  of  what  they  say  is  nnintelligible  jargon 
and  learned  nonsense.  They  have  been  in  use  some  hundreds  of  years,  have  gained  ground 
by  time,  and  we  must  now  take  them,  as  they  really  are,  as  common  assurances."  1  Wiis.  To.} 
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r  *361 1  ^^®^^^®^  ^f  fettered  inheritances  are  now  generally  seen  ♦and  allowed, 
^  -*   and  of  course  the  utility  and  expedience  of  setting  them  at  liberty  are 

apparent ;  it  liath  often  been  wished,  that  the  process  of  this  conveyance  was 
shortened,  and  rendered  less  subject  to  niceties,  by  either  totally  repealing  the 
statute  de  donis ;  which,  perhaps,  hj  reviying  the  old  doctrine  of  conditional 
fees,  might  give  birth  to  many  litigations:  or  by  vesting  in  every  tenant  in  tail, 
of  full  age,  the  same  absolute  fee-simple  at  once,  which  now  he  may  obtain 
whenever  he  pleases,  by  the  collusive  fiction  of  a  common  recovery ;  though  this 
might  possibly  bear  hard  upon  those  in  remainder  or  reversion  by  abrid^ng  the 
chances  they  would  otherwise  frequently  have,  as  no  recovery  can  be  suffered  in 
the  intervals  between  term  and  term,  which  sometimes  continue  for  near  five 
months  together:  or,  lastly,  by  empowering  the  tenant  in  tail  to  bar  the  estate- 
tail  by  a  solemn  deed,  to  be  made  m  term  time,  and  enrolled  in  some  court  of 
record:  which  is  liable  to  neither  of  the  other  objections,  and  is  warranted  not 
only  by  the  usage  of  our  American  colonies,  and  the  decisions  of  our  own 
courts  of  justice,  which  allow  a  tenant  in  tail  (without  fine  or  recovery)  to  ap- 
point his  estate  to  any  charitable  use,  (/)  but  also  by  the  precedent  of  the 
statute  (g)  21  Jac.  I,  c.  19,  which,  in  case  of  the  bankrupt  tenant  in  tail,  em- 
powers his  commissioners  to  sell  the  estate  at  any  time,  by  deed  indented  and 
enrolled.  And  if,  in  so  national  a  concern,  the  emoluments  of  the  officers  con- 
cerned in  passing  recoveries  are  thought  to  be  worthy  attention,  those  might  be 
provided  for  in  the  fees  to  be  paid  upon  each  enrollment. 

2.  The  force  and  effect  of  common  recoveries  may  appear,  from  what  has  been 
said,  to  be  an  absolute  bar  not  only  of  all  estates- tail,  but  of  remainders  and 
reversions  expectant  on  the  determination  of  such  estates.  So  that  a  tenant  in 
tail  may,  by  this  method  of  assurance,  convey  the  lands  held  in  toil  to  the  recov- 
eror,  his  heirs  and  assigns,  absolutely  free  and  discharged  of  all  conditions  and 
limitations  in  tail,  and  of  all  remainders  and  reversions.  But  by  statute  34  and 
35  Hen.  VIII,  c  20,  no  recovery  had  against  tenant  in  tail,  of  the  king's  gift, 
whereof  the  remainder  or  reversion  is  in  the  king,  shall  bar  such  estate-tail,  or 
the  remainder  or  reversion  of  the  crown.  And  by  the  statute  11  Hen.  VII,  c. 
r  *Qg2 1  ^^y  ^^  *  woman,  after  her  husband's  death,  shall  suffer  a  recovery  of  lands 
L  J    settled  on  her  by  her  husband,  or  settled  op.  her  husband  and  her  by  any 

of  his  ancestors.  And  by  statute  14  Eliz.  c.  8,  no  tenant  for  life,  of  any  sort, 
can  suffer  a  recovery,  so  as  to  bind  them  in  remainder  or  reversion.  For  which 
reason,  if  there  be  tenant  for  life,  with  remainder  in  tail,  and  other  remainders 
over,  and  the  tenant  for  life  is  desirous  to  suffer  a  valid  recovery;  either  he,  or 
the  tenant  to  the  precipe  by  him  made,  must  vouch  the  remainder-man  in  tail, 
otherwise  the  recovery  is  void;  but  if  he  does  vouch  such  remainder-man,  and 
he  appears  and  vouches  the  common  vouchee,  it  is  then  good ;  for  if  a  man  be 
vouched  and  appears,  and  suffers  the  recovery  to  be  had  against  the  tenant  to 
the  prcBcipCy  it  is  as  (effectual  to  bar  the  estate-tail  as  if  he  himself  were  the 
recoveree.  {h) 

In  all  recoveries  it  is  necessary  that  the  recoveree,  or  tenant  to  the  prm- 
dpe,  as  he  is  usually  called,  be  actually  seised  of  the  freehold,  else  the  reco«^ery 
is  void.  (/)  For  all  actions,  to  recover  the  seisin  of  lands,  must  be  brought 
against  the  actual  tenant  of  the  freehold,  else  the  suit  "will  lose  its  effect;  since 
the  freehold  cannot  be  recovered  of  him  who  has  it  not.  And  though  these 
recoveries  are  in  themselves  fabulous  and  fictitious,  yet  it  is  necessary  that  there 
be  adores  fab-ulce,  properly  qualified.  But  the  nicetv  thought  by  some  modern 
practitioners  to  be  requisite  in  conveying  the  legal  freehold,  in  order  to  make  a 
good  tenant  to  the  prmcipe,  is  removtS  by  the  provisions  of  the  statute  14 
5eo.  II,  c.  20,  which  enacts,  with  a  retrospect  and  conformity  to  the  ancient  rule 
of  law,  ( /)  that,  though  the  legal  freehold  be  vested  in  lessees,  yet  those,  who  are 
entitled  to  the  next  freehold  estate  in  remaind^  or  reversion  may  make  a  good 
tenant  to  the  prcecipe; — that  though  the  deed  or  fine  which  creates  such  tenant 

(/)  See  page  876.  (a)  Sec  paire  2fW.  (fc)  Snik.  571. 

(0  Pigot.  28.  J)  IMgot,  41.  &c.    4  Burr.  1,  115. 
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be  subsequent  to  the  judgment  of  recovery,  yet,  if  it  be  in  the  same  term,  the 
recovery  shall  be  valid  in  law ; — and  that,  though  the  recovery  itself  do  not 
appear  to  be  entered,  or  be  not  regularly  entered,  on  record,  yet  the  deed  to  make 
a  tenant  to  the  pracipe,  and  declare  the  uses  of  the  recovery,  shall  *after  r  ^gcogo  i 
a  possession  of  twenty  years,  be  sufficient  evidence,  on   behalf  of  a   *-  -* 

purchaser  for  valuable  consideration,  that  such  recovery  was  duly  suffered.  And 
this  may  suflBce  to  give  the  student  a  general  idea  of  common  recoveries,  the 
last  species  of  assurance  by  matter  of  record. 

Before  I  conclude  this  head,  I  must  add  a  word  concerning  deeds  to  lead,  or 
to  declare^  the  tises  of  fines,  and  of  recoveries.  For  if  they  be  levied  or  suffered 
without  any  good  consideration,  and  without  any  uses  declared,  they,  like  other 
conveyances,  enure  only  to  the  use  of  him  who  levies  or  suffers  them,  (k)  And 
if  a  consideration  appears,  yet  as  the  most  usual  fine,  "  svr  cognizance  de  droit 
cotne  ceOy  &c.,  conveys  an  aosolute  estate,  without  any  limitations,  to  the  cog- 
nizee;  and  as  common  recoveries  do  the  same  to  the  recoveror ;  these  assurances 
could  not  be  made  to  answer  the  purpose  of  family  settlements  (wherein  a  vari- 
ety of  uses  and  designations  is  very  often  expedient),  unless  their  force  and 
enect  were  subjected  to  the  direction  of  other  more  complicated  deeds,  wherein 
particular  uses  can  be  more  particularly  expressed.  The  fine  or  recovery  itself, 
like  a  power  once  gained  in  mechanics,  may  be  applied  and  directed  to  give  effi- 
cacy to  an  infinite  variety  of  movements  in  the  vast  and  intricate  machine  of  a 
voluminous  family  settlement.  And  if  these  deeds  are  made  previous  to  the 
fine  or  recovery,  they  are  called  deeds  to  lead  the  uses ;  if  subsequent,  deeds  to 
declare  them.  As  if  A,  tenant  in  tail,  with  reversion  to  himself  in  fee,  would 
settle  his  estate  on  B  for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee ;  that 
is  what  by  law  he  has  no  power  of  doing  effectually,  while  his  own  estate-tail  is 
in  being.  He  therefore  usually,  after  making  the  settlement  proposed,  covenants 
to  levy  a  fine  (or  if  there  be  any  intermediate  remainders,  to  suffer  a  recovery) 
to  E,  and  directs  that  the  same  shall  enure  to  the  uses  in  such  settlement  men- 
tioned. This  is  now  a  deed  to  lead  the  uses  of  the  fine  or  recovery;  and  the  fine 
when  levied,  or  recovery  when  suffered,  shall  enure  to  the  uses  so  specified,  and 
no  other.  For  though  E,  the  cognizee  or  recoveror,  hath  a  fee-simple  vested  in 
himself  by  the  fine  or  recoveiy;  yet,  by  the  operation  of  this  deed,  he 
♦becomes  a  mere  instrument  or  conduit-pipe,  seised  only  to  the  use  of  B,  r  ^^oca  i 
C,  and  D,  in  successive  order :  which  use  is  executed  immediately,  by   L  J 

force  of  the  statute  of  uses,  (l)  Or,  if  a  fine  or  recovery  be  had  without  any 
previous  settlement,  and  a  deed  be  afterwards  made  between  the  parties,  declar- 
ing the  uses  to  which  the  same  shall  be  applied,  this  will  be  equally  good,  as  if 
it  had  been  expressly  levied  or  suffered  in  consequence  of  a  deed  directing  its 
operation  to  those  particular  uses.  For  by  statute  4  and  6  Ann.  c.  16,  indent- 
ures to  declare  the  uses  of  fines  and  recoveries,  made  after  the  fines  and 
recoveries  had  and  suffered,  shall  be  good  and  effectual  in  law,  and  the  fine  and 
recovery  shall  enure  to.  such  uses,  and  be  esteemed  to  be  only  in  trust,  notwith- 
standing any  doubts  that  had  arisen  on  the  statute  of  frauds,  29  Gar.  II,  c.  3,  to 
thfr  contrary. 

fk)  Dyer,  18. 

(IJ  This  doctrine  may  perhaps  be  more  clearly  illnstrated  by  example.  In  the  deed  or  m»rria^  settle- 
ment in  the  Ap))endix,  No.  II,  \  2,  we  may  suppose  the  lands  to  have  been  originally  settled  on  Abraham 
and  Cecilia  Barker  for  life,  remainder  to  John  Barker  in  tail,  with  divei-s  otherremainders  over,  reversion 
to  Cecilia  Barker  in  fee;  and  now  intended  to  be  settled  to  the  several  uses  therein  expressed  viz.  :  to 
Abraham  and  Cecilia  Barker  till  the  marriage  of  John  Barker  with  Katherine  Edwanls.  and  then  to  Joim 
Barker  for  life  ;  remainder  to  trustees  to  preserve  the  contingent  remainders;  remainder  to  bis  wife  Kiith- 
erine  for  life,  for  her  jointure;  remainder  to  other  trustees,  for  a  term  of  Hve  liundred  years ;  remainder  to 
the  first  and  other  sons  of  the  marriage  in  tall;  remainder  to  the  daughters  in  tail:  remainder  to  John 
Barker  in  tjiil;  ramainder  to  Cecilia  Barker  in  fee.  Now.  it  is  necessnry.  in  order  to  bar  the  estate-tail  of 
John  Barker,  and  the  remainders  expectant  thereon,  that  a  recovery  be  suffered  of  the  premises ;  and  it  is 
thought  proper  (for  though  usual  it  is  by  no  means  necessary;  see  Forrester,  IH7)  that,  in  order  to  make  a 

Sood  tenant  of  the  freehold  or  tenant  to  the  prcBcipe,  during  the  coTerture.  a  flne  shouhl  be  levied  t)y 
Lbrahara.  Cecilia  aud  John  Barker;  and  that  tno  recovery  itself  be  snfl'ered  against  this  tenant  to  the 
vrtddpe.  who  .shall  vouch  John  Barker,  and  thereliy  bar  his  estate-tail,  and  become  tenant  to  i  he  foe-simple 
Dy  virtue  of  such  recovery;  the  u;jes  of  whicli  estate  so  acquired  are  to  be  those  expressed  in  this  dee<l. 
Accordingly  the  parties  covenant  to  do  these  sexeial  acts  (see  page  viii):  and  in  consequence  thereof  the 
fine  and  recovery  are  had  and  sufl'ered  (No.  IV  and  No.  V),  of  which  this  conveyance  is  a  deed  to  lead  tlie 
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CHAPTEK  XXII. 
OF  ALIENATION  BY  SPECIAL  CUSTOM. 

"We  are  next  to  consider  assurances  by  special  custom^  obtaining  only  in 

Particular  places,  and  relative  only  to  a  particular  species  of  real  property, 
'his,  therefore,  is  a  very  narrow  title ;  being  confined  to  copyhold  lands,  and 
such  customary  estates  as  are  holden  in  ancient  demesne  or  in  manors  of 
a  similar  nature  ;  which,  being  of  a  vei'y  peculiar  kind,  and  originally  no  more 
than  tenancies  in  pure  or  privileged  villenage,  were  never  alienable  by  deed ; 
for,  as  that  might  tend  to  defeat  the  lord  of  his  seigniory,  it  is  therefore  a 
forfeiture  of  a  copyhold,  (a)  Nor  are  they  transferable  by  matter  of  record, 
even  in  the  king's  courts,  but  only  in  the  court  baron  of  the  lord.  (1)  The 
method  of  doing  this  is  generMy  by  stirrender ;  though  in  some  manors,  by 
special  custom,  recoveries  may  be  sufi'ered  of  copyholds :  (b)  but  these  differing 
in  nothing  material  from  recoveries  of  free  land,  save  only  that  they  are  not 
suffered  in  the  king's  courts,  but  in  the  court  baron  of  the  manor,  I  shall  con- 
fine myself  to  conveyances  by  surrender,  and  their  consequences. 

Surrender,  sursumredditio,  is  the  yielding  up  of  the  estate  by  the  tenant  into 
the  hands  of  the  lord,  for  such  purposes  as  in  the  surrender  are  expressed.  As, 
it  may  be,  to  the  use  and  behoof  of  A  and  his  heirs ;  to  the  use  of  his  own 
r  »3gg-|  will;  and  the  like.  The  process,  in  most  manors,  is  that  *the  tenant 
L  J   comes  to  the  steward,  either  in  court  (or  if  the  custom  permits,  out  of 

court),  or  else  to  two  customary  tenants  of  the  same  manor,  provided  there 
be  also  a  custom  to  warrant  it ;  and  there,  bv  delivering  up  a  rod,  a  glove,  or 
other  symbol,  as  the  custom  directs,  resigns  mto  the  hands  of  the  lord,  by  the 
hands  and  acceptance  of  his  said  steward,  or  of  the  said  two  tenants,  all  his 
interest  and  title  to  the  estate ;  in  trust  to  be  again  granted  out  by  the  lord,  to 
such  persons  and  for  such  uses  as  are  named  in  the  surrender,  and  the  custom 
of  the  manor  will  warrant.  If  the  surrender  be  made  out  of  court,  then  at  the 
next  or  some  subsequent  court,  the  jury  or  homage  must  present  and  find  it 
upon  their  oaths;  which  presentment  is  an  information  to  the  lord  or  his 
steward  of  what  has  been  transacted  out  of  court.  Immediately  upon  such 
surrender,  in  court,  or  upon  presentment  of  a  surrender  made  out  of  court,  the 
lord  by  his  steward  grants  the  same  land  again  to  cestui  que  use  (who  is  some- 
times, though  rather  improperly,  called  the  surrenderee),  to  hold  by  the  ancient 
rents  and  customary  services;  and  thereupon  admits  him  tenant  to  the  copy- 
hold, according  to  the  form  and  effect  of  the  surrender,  which  must  be  exactly 
pursued.  And  this  is  done  by  delivering  up  to  the  new  tenant  the  rod  or  glove, 
or  the  like,  in  the  name,  and  as  the  symbol,  of  corporal  seisin  of  the  lands  and 
tenements.  Upon  which  admission  ne  pays  a  fine  to  the  lord,  according  to  the 
custom  of  the  manor,  and  takes  the  oatli  of  fealty.  (2) 

In  this  brief  abstract  of  the  manner  of  transferring  copyhold  estates  we  may 
plainly  trace  the  visible  footsteps  of  the  feudal  institutions.  The  fief,  being  of 
a  base  nature  and  tenure,  is  unalienable  without  the  knowledge  and  consent  of 
the  lord.  For  this  purpose  it  is  resigned  up,  or  surrendered  into  his  hands. 
Custom,  and  the  indulgence  of  the  law,  which  favours  liberty,  has  now  given 

(a)  Lltt  J  74.  (h)  Moar.  637. 

(1)  [This  is  true,  l)ecaiise  real  actions,  which  alone  were  conclusive  as  to  the  title,  could  only 
be  brought  to  recover  copyholds  in  the  lord's  court.  But  ejectment  is  commonly  brought  in  the 
superior  courts  to  recover  the  possession  of  copyholds.     See  1  Jac.  and  Wal.  549.] 

(2)  [Femes-covert  and  infants  may  be  admitted  by  their  attorney  or  guardian,  and  in  default 
of  their  appearance,  the  lord  may  appoint  a  guardian  or  attomev  for  that  puruose.  If  the 
lines  are  not  paid,  the  lord  mav  enter  and  receive  the  profits  till  he  is  satisfien,  accounting 
yearly  for  the  same  upon  demand  of  the  person  or  persons  entitled  to  the  sui-plus,  but  no  for- 
feiture shall  be  incurred  by  infants  or  femes-covert  for  not  appearing,  or  refusing  to  pay  liiietj 
9  Geo.  I,  c.  29.] 
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the  tenant  a  right  to  name  his  successor ;  but  formerly  it  was  far  otherwise- 
And  I  am  apt  to  suspect  that  this  right  is  of  much  the  same  antiquity  with  the 
introduction  of  uses  with  respect  to  freehold  lands;  for  the  alienee  of  a  copy- 
hold had  merely  pis  fiduciarium,  for  which  *there  was  no  remedy  at  r  i^ocf*  i 
law,  but  only  by  stibpoRua  in  chancery,  (c)    When,  therefore,  the  lord  had   *•  ^ 

accepted  a  surrender  of  his  tenant's  interest,  upon  confidence  to  re-grant  the 
estate  to  another  person,  either  then  expressly  named  or  to  be  afterwards 
named  in  the  tenant's  will,  the  chancery  enforced  this  trust  as  a  matter  of  con- 
science ;  which  jurisdiction,  though  seemingly  new  in  the  time  of  Edward  IV,  (d) 
was  generally  acquiesced  in,  as  it  opened  the  way  for  the  alienation  of  copy- 
holds, as  well  as  of  freehold  estates,  and  as  it  rendered  the  use  of  them  both  equally 
devisable  by  testament  Yet,  even  to  this  day,  the  new  tenant  cannot  be  admit- 
ted but  by  composition  with  the  lord,  and  paying  him  a  fine  by  way  of  acknowl- 
edgment for  the  license  of  alienation.  Add  to  tnis  the  plain  feudal  investiture, 
by  delivering  the  symbol  of  seisin  in  presence  of  the  other  tenants  in  open 
court;  ^'*quando  hasta  vel  aliud  corporeum  quidlibet  porrigitur  a  domino  se 
investituram  facere  dicente;  qum  saltern  coram  duobus  vascUlis  sol^mniter 
fieri  debet  .•"  (e)  and.,  to  crown  the  whole,  the  oath  of  fealty  is  annexed,  the  very 
bond  of  feuaal  subjection.  From  all  which  we  may  fairly  conclude,  that 
had  there  been  no  other  evidence  of  the  fact  in  the  rest  of  our  tenures  and 
estates,  the  very  existence  of  copyholds,  and  the  manner  in  which  they  are 
transferred,  would  incontestibly  prove  the  very  universal  reception  which  this 
northern  system  of  property  for  a  long  time  obtained  in  this  island ;  and  which 
communicated  itself,  or  at  least  its  similitude,  even  to  our  very  villeins  and 
bondmen. 

This  method  of  conveyance  is  so  essential  to  the  nature  of  a  copyhold  estate, 
that  it  cannot  properly  be  transferred  by  any  other  assurance.  No  feoffment  or 
grant  has  any  operation  thereupon.  If  I  would  exchange  a  copyhold  estate 
with  another,  I  cannot  do  it  by  an  ordinary  deed  of  exchange  at  tbe  common 
law,  but  we  must  surrender  to  each  other's  use,  and  the  lord  will  admit  us  ac- 
cordingly. If  I  would  devise  a  copyhold,  I  must  surrender  *it  to  the  r  ^^ono  ^ 
use  of  my  last  will  and  testament:  (»3)  and  in  my  will  I  must  declare  my   1-  1 

intentions,  and  name  a  devisee,  who  will  then  be  entitled  to  adftiission.  (/)  A  fine 
or  recovery  had  of  copyhold  lands  in  the  king's  court  may,  indeed,  if  not  duly 
reversed,  alter  the  tenure  of  the  lands,  and  convert  them  into  frank  fee,  (g) 
which  is  defined  in  the  old  book  of  tenures  (h)  to  be  "land  pleadable  at  the  com- 
mon law  ;"  but  upon  an  action  on  the  case,  in  the  nature  of  a  writ  of  deceit, 
brought  by  the  lord  in  the  king's  court,  such  fine  or  recovery  will  be  reversed. 


(c)  Cro.  J 

r/j  Co.  c 

Chj  t.  tenii 


Cro.  Jar.  5fi8.  (dj  Bro.  Abr.  tit.  Tenant  per  copie.  10.  fc;  Feud.  I.  2,  t.  2. 

'^o.  Copyh.  i  36.  (g)  Old  Kat.  Brev.  U  lri^(U  recto  oUnuo.    F.  N.  B.  13. 

tenir  t:i\ftanht  fee. 


(3)  [To  prevent  the  recurrence  of  the  evils  which  frequently  resulted  from  the  devisors  of  copy- 
hold lands  omittiuff,  either  from  negligence  or  ignorance,  to  surrender  them  to  the  uses  of  their 
wills,  it  was  enacted  by  55  Geo.  Ill,  c.  192,  that  where,  by  the  custom  of  any  manor  in  England 
or  Ireland,  an^v  copyhold  tenant  thereof  may  by  will  dispose  of  or  appoint  his  copyhold  tenement, 
tibe  same  havmg  been  surrendered  to  such  uses  as  shall  be  by  sucn  will  declared,  every  disposi- 
tion or  charge  of  anv  such  copyholds;  or  of  any  right  or  title  to  the  same,  made  bv  any  such  will 
by  any  person  who  shall  die -after  passing  this  act  (viz.,  12  July  1815),  shall  be  as  effectual, 
although  no  surrender  is  made  to  the  use  of  such  will,  as  it  would  have  been  had  such  surrender 
been  made.  But  the  claimants  under  the  devise  must  pay  the  stamp  duties,  fees,  <fec.,  incident 
to  a  surrender,  as  well  as  those  upon  admission  Before  the  passing  of  this  act,  equity  would  re- 
lieve in  favor  of  a  wife  or  younger  children  (but  not  of  a  brother,  grandchildren,  or  natnral 
children);  or  where  copyholds  were  devised  for  the  payment  of  debts.  See  1  Atk.  387;  3  Bro. 
229 ;  IP.  Wms.  60 ;  2  Ves.  582 ;  6  id.  544  ;  5  id.  557.  But  where  a  surrender  by  a  married 
woman  to  the  use  of  her  will  is  required  by  the  particular  custom  of  the  manor,  the  want  of  a 
surrender  is  not  aided ;  for  the  55  Geo.  Ill,  c.  192,  only  aids  the  want  of  a  formal  sur- 
render, and  the  surrender  in  this  case  is  matter  of  substance,  and  requires  to  be  accompanied 
by  the  separate  examination  of  the  wife.  5  Bar.  and  Aid.  492;  I  Bowl,  and  R.  81.  S.  0.  Where 
copvhold  premises  have  been  surrendered  to  such  uses  as  the  owner  shall  appoint,  the  apointment 
mav  be  made  by  will,  and  a  surtender  to  the  uses  of  such  will  was  not  necessary  even  before  this 
statute.    3  M.  and  S.  158.] 
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the  lord  will  recover  his  jurisdiction;  and  the  lands  will  be  restored  to  their 
former  state  of  copyhold,  (i)  (4) 

In  order  the  more  clearly  to  apprehend  the  natare  of  this  peculiar  assurance, 
let  us  take  a  separate  view  of  its  several  parts;  the  surrender^  the  presentment, 
and  the  admittance. 

1.  A  surrender  by  an  admittance  subsequent  whereto  the  conyeyanoe  is  to  re- 
ceive its  perfection  and  confirmation,  is  rather  a  manifestation  of  the  alienor's 
intention,  than  a  transfer  of  any  interest  in  possession.  For,  till  admittance  of 
cestuy  que  tise,  the  lord  taketh  notice  of  the  surrenderor  as  his  tenant ;  and  he 
shall  receive  the  profits  of  the  land  to  his  own  use,  and  shall  discharge  all  ser- 
vices due  to  the  lord.  Yet  the  interest  remains  in  him  not  absolutely,  but  sub 
modo  ;  for  he  cannot  pass  away  the  land  to  any  other,  or  make  it  subject  to  any 
other  incumbrance  than  it  was  subject  to  at  the  time  of  the  surrender.  But  no 
manner  of  legal  interest  is  vested  in  the  nominee  before  admittance.  If  he  enters, 
he  is  a  trespasser,  and  punishable  in  an  action  of  trespass:  (5)  and  if  he  sur- 
renders to  the  use  of  another,  such  surrender  is  merely  void,  and  by  no  matter 
ex  pout  facto  can  be  confirmed.  For  though  he  be  admitted  in  pursuance  of  tiie 
original  surrender,  and  thereby  acquires  afterwards  a  sufficient  ana  plenary  in- 
terest as  absolute  owner,  yet  his  second  surrender  previous  to  his'own  admit- 
tance is  absolutely  void  ab  initio  ;  because  at  the  time  of  such  surrender  he  had 
but  a  possibility  of  an  interest,  and  could  therefore  transfer  nothing;  and  no 
subsequent  admittance  can  make  an  act  good,  which  was  ab  initio  void.  Yet^ 
though  upon' the  original  surrender  the  nominee  hath  but  a  possibility,  it  is 
however  such  a  possibility  as  may,  whenever  he  pleases,  be  reducea  to  a  certainty ; 
for  he  cannot  either  by  force  or  fraud  be  deprived  or  deluded  of  the  effects  and 
fruits  of  the  surrender;  but  if  the  lord  refuse  to  admit  him,  he  is  compellable 
r  *S69 1  ^  <io  it  by  *  bill  in  chancery,  or  a  mandamus :  (k)  *and  the  surrenderor 
L  -I  can  in  no  wise  defeat  his  grant ;  his  hands  being  forever  bound  from 
disposing  of  the  land  in  any  other  way,  and  his  mouth  forever  stopped  from  re- 
voking or  countermanding  his  own  deliberate  act  (I) 

2.  As  to  the  presentment ;  that,  by  the  general  custom  of  manors,  is  to  be 
made  at  the  next  court  baron  immediately  after  the  surrender ;  but  by  special 
custom  in  some  pl^eces  it  will  be  good,  though  made  at  the  second  or  otner  sub- 
sequent court  And  it  is  to  be  brought  into  court  by  the  «ama  persons  that 
took  the  surrender,  and  then  to  be  presented  by  the  homage ;  and  m  all  points 
material  must  correspond  with  the  true  tenor  of  the  surrender  itself.  And 
therefore,  if  the  surrender  be  conditional,  and  the  presentment  be  absolute,  both 
the  surrender,  presentment,  and  admittance  thereupon,  are  wholly  void :  (w)  the 
surrender,  as  being  never  truly  presented;  the  presentment,  as  being  false;  and 
the  admittance,  as  being  founded  on  such  untrue  presentment  If  a  man  sur- 
renders out  of  court,  and  dies  before  presentment,  and  presentment  be  made 
after  his  death,  according  to  the  custom,  that  is  sufficient  (w)  So,  too,  if  cestuy 
que  use  dies  before  presentment,  yet  upon  presentment  made  after  his  death,  his 
heir  according  to  the  custom  shall  be  admitted.  The  same  law  is,  if  those,  into 
whose  hands  the  surrender  is  made, die  bofore  presentment;  for,  upon  suffi- 
cient proof  in  court,  that  such  a  surrender  was  made,  the  lord  shall  be  com- 
pelled to  admit  accordingly.    And  if  the  steward,  the  tenants,  or  others  into 

(i)  See  Book  IH,  page  166.  (*)  2  BoU.  Eep,  107.  (/)  Co.  Copyh.  f  89. 

(m)  IlHd.  i  40.  (»)  Co.  Litt.  G2. 

(4)  [Now  a  penion  who  has  a  legral  ef^tate  in  copyhold  lands  may  dispope  thereof,  and  bar  the 
entail,  by  surrender  j  if  hia  estate  bo  only  an  equitable  one,  he  may  eflfect  the  same  purposes  by 
deed.    See  the  statute  of:}  and  4  Wm.  IV,  c.  74,  ss.  50  to  54.] 

(5)  [The  surrenderee  wonld  not  now  be  considered  a  trespasser;  for  it  has  been  determined 
that  he  may  recover  in  an  ejectment  against  the  surrenderor,  upon  a  demise  laid  after  the  sur- 
render, where  there  was  an  admittance  of  such  party  before  tnal :  but  as  the  surrenderor  after 
the  surrendeyis  considered  merely  a  trustee  for  the  nominee,  it  should  seem  that  the  decision 
would  have  been  the  same  even  if  the  subsequent  admittance  had  not  been  proved,  1  T.  K.  500 ; 
6  Burr.  2764 ;  16  East,  208.] 
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whose  hands  such  surrender  is  made,  refuse  or  neglect  to  bring  it  in  to  be  pre- 
sented, upon  a  petition  preferred  to  the  lord  in  his  court  baron,  the  party  grieved 
shall  find  remedy.  But  if  the  lord  will  not  do  him  right  and  justice,  he  may 
sue  both  the  lord,  and  them  that  took  the  surrender,  in  chancery,  and  shall  there 
find  relief.(o)  (6) 

*3.  Admittance  is  the  last  stage,  or  perfection,  of  copyhold  assurances.  poivA  i 
And  this  is  of  three  sorts :  first,  an  admittance  upon  a  voluntary  grant  ^  -* 
from  the  lord;  secondly,  an  admittance  upon  surrender  by  the  former  tenant; 
and,  thirdly,  an  admittance  upon  a  descent  from  the  ancestor. 

In  admittances,  even  upon  a  vo/wn/arycrraTj^  from  the  lord,  when  copyhold 
lands  have  escheated  or  reverted  to  him,  the  lord  is  considered  as  an  instrument 
For  though  it  is  in  his  power  to  keep  the  lands  in  his  own  hands;  or  to  dispose 
of  them  at  his  pleasure,  by  granting  an  absolute  fee-simple,  a  freehold,  or  a 
chattel  interest  therein ;  and  quite  to  change  their  nature  from  copyhold  to  socage 
tenure,  so  that  he  may  well  be  reputed  their  absolute  owner  and  lord ;  yet  if  he 
will  still  continue  to  dispose  of  them  as  copyhold,  he  is  bound  to  observe  the 
ancient  custom  precisely  in  every  point,  and  can  neither  in  tenure  nor  estate 
introduce  any  kind  of  alteration;  for  that  were  to  create  a  new  copyhold ;  where- 
fore in  this  respect  the  law  accounts  him  custom's  instrument  For  if  a  copyhold 
for  life  falls  into  the  lord's  hands,  by  the  tenant's  death,  though  the  lord  may 
destroy  the  tenure  and  enfranchise  the  land,  yet  if  he  grants  it  out  again  by 
copy,  ne  can  neither  add  to  nor  diminish  the  ancient  rent,  nor  make  any,  the 
mmutest,  variation  in  other  respects:  {p)  nor  is  the  tenant's  estate,  so  granted, 
subject  to  any  charges  or  incumbrances  by  the  lord.(fl') 

In  admittances  upon  tsurrender  of  another,  the  lord  is  to  no  intent  reputed  as 
owner,  but  wholly  as  an  instrument :  and  the  tenant  admitted  shall  likewise  be 
subject  to  no  charges  or  incumbrances  of  the  lord ;  for  his  claim  to  the  estate  is 
solely  under  him  tnat  made  the  8urrender.(r) 

And,  as  in  admittances  upon  surrenders,  so  in  admittances  upon  descents^  by 
the  death  of  the  ancestor,  the  lord  *is  used  as  a  mere  instrument ;  and  r^oivi  i 
as  no  manner  of  interest  passes  into  him  by  the  surrender  or  the  death  L  *  J 
of  his  tenant,  so  no  interest  passes  out  of  him  by  the  act  of  admittance.  And 
therefore  neither  in  the  one  case  nor  the  other,  is  any  respect  had  to  the  quantity 
or  quality  of  the  lord's  estate  in  the  manor.  For  whether  he  be  tenant  in  fee  or 
for  years,  whether  he  be  in  possession  by  right  or  by  wrong,  it  is  not  material; 
since  the  admittances  made  by  him  shall  not  be  impeached  on  account  of  his 
title,  because  they  are  judicial,  or  rather  ministerial  acts,  which  every  lord  in 
possession  is  bound  to  perform.(/$) 

Admittances,  however,  upon  surrender,  differ  from  admittances  upon  descent 
in  this,  that  by  surrender  nothing  is  vested  in  cestuy  que  use  before  admittance, 
no  more  than  in  voluntary  admittances ;  but  upon  descent  the  heir  is  tenant 
by  copy  immediately  upon  the  death  of  his  ancestor ;  not  indeed  to  all  intents 
and  purposes,  for  he  cannot  be  sworn  on  the  homage,  nor  maintain  an 
action  in  the  lord's  court  as  tenant;  but  to  most  intents  the  law  taketh 
notice  of  him  as  of  a  perfect  tenant  of  the  land  iiistantly  upon  the  death  of 
his  ancestor,  especially  where  he  is  concerned  with  any  stranger.    He  may  enter 

(o)  Co.  Copyh.  MO  (p)  Ibid.  (  41.  {q)  8  Rep.  63. 

(r)  4  Bop.  87.    Co.  Litt  (».         •    (•)  4  Etop.  27     I  Hep.  UO. 

(6)  [But  now  by  the  statute  4  and  5  Vic.  c.  35,  every  suirender  and  deed  of  snrrender  which 
the  lord  shall  be  compellable  to  accept  or  shall  accept,  and  every  will  and  codicil,  a  copy  of 
which  shall  be  delivered  to  the  lord,  his  stewara  or  deputy  steward,  out  of  court,  or  at  a 
court  in  the  absence  of  a  homage,  shaU  be  entered  in  the  court  roUs  by  such  lord,  steward  or 
deputy,  and  such  entry  shall  be  of  equal  effect  with  an  entry  made  in  pursuance  of  a  present- 
ment :  and  presentment  of  the  surrender,  will,  or  other  matter  on  which  an  admittance  is 
founded,  shall  not  be  essential  to  the  validity  of  the  admittance.  The  statute  also  declares 
the  ceremony  of  presentment  to  be  not  essential  to  the  validity  of  an  admittance,  and  further 
«»nacts  that  admittance  may  be  made  at  any  time  or  place  without  holding  any  court  for  the 
pur]M>se.] 

There  are  a  number  of  subsequent  acts  amending  and  extending  the  one  here  referred  to 
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inix)  the  land  before  admittance ;  may  take  the  profits ;  may  punish  any  trespass 
done  upon  the  ground  ;(/|  nay,  upon  satisfying  the  lord  for  his  fine  iue  upon 
the  descent,  may  surrenaer  into  the  hands  of  the  lord  to  whatever  use  he 
pleases.  (7)  For  which  reasons  we  may  conclude,  that  the  admittance  of  an  heir 
is  principally  for  the  benefit  of  the  lord,  to  entitle  him  to  his  fine,  and  not  bo 
much  necessary  for  the  strengthening  and  completing  the  heir's  title.  Hen^e 
indeed  an  observation  might  arise,  that  if  the  benefit,  which  the  heir  is  to 
receive  by  the  admittance,  is  not  equal  to  the  charges  of  the  fine,  he  will  ne-^^ei 
come  in  and  be  admitted,  to  his  copyhold  in  court;  and  so  the  lord  may  be 
r*372 1  d^^^^^ded  of  his  fine.  But  to  this  we  may  reply  in  *the  words  of  Sii 
L  J  Edward  Coke,  {u)  "  I  assure  myself,  if  it  were  in  the  election  of  the  heir 
to  be  admitted  or  not  to  oe  admitted,  he  would  be  best  contented  without  admit- 
tance ;  but  the  custom  of  every  manor  is  in  this  point  compulsory.  For,  eitnei 
upon  pain  of  forfeiture  of  their  copvhold,  or  of  incurring  some  great  penalty, 
the  heirs  of  copyholders  are  enforced,  in  every  manor,  to  come  into  court  and 
be  admitted  according  to  the  custom,  within  a  short  time  after  notice  given  of 
their  ancestor's  decease." 


CHAPTEE  XXIII. 
OF  ALIENATIONS  BY  DEVISE. 

The  last  method  of  conveying  real  property  is,  by  devise,  or  disposition  ci  n- 
tained  in  a  man's  last  will  and  testament.  And,  in  considering  this  subject,  1 
shall  not  at  present  inquire  into  the  nature  of  wills  and  testaments,  which  are 
more  properly  the  instruments  to  convey  personal  estates;  but  only  into  the 
original  and  antiquity  of  devising  real  estates  by  will,  and  the  construction  of 
the  several  statutes  upon  which  that  power  is  now  founded. 

It  seems  sufficiently  clear,  that,  before  the  conquest,  lands  were  devisable  by 
will,  (a)  But  upon  the  introduction  of  the  military  tenures,  the  restraint  of 
devising  lands  naturally  took  place,  as  a  branch  of  the  feudal  doctrine  of  non- 
alienation  without  the  consent  of  the  lord,  {b)  And  some  have  questioned 
whether  this  restraint  (which  we  may  trace  even  from  the  ancient  Germans)  (c) 
was  not  founded  upon  truer  principles  of  policy,  than  the  power  of  wantonly 
disinheriting  the  heir  by  will,  and  transferring  the  estate,  through  the  dotage  or 
caprice  of  the  ancestor,  from  those  of  his  blood  to  utter  strangers.  For  this, 
it  is  alleged,  maintained  the  balance  of  property,  and  prevented  one  man  from 
growing  too  big  or  powerful  for  his  neighbours;  since  it  rarely  happens, 
f  *3741  *^^^^  ^^®  ^rae  man  is  heir  to  many  others,  though  by  art  and  manage- 
*-  J  ment  he  may  frequently  become  their  devisee.  Thus  the  ancient  law  of 
the  Athenians  directed  that  the  estate  of  the  deceased  should  always  descend  to 
his  children ;  or,  on  failure  of  lineal  descendants,  should  go  to  the  collateral 
relations:  which  had  an  admirable  effect  in  keeping  up  equalitv,  and  preventing 
the  accumulation  of  estates.  But  when  Solon  (d)  made  a  slight  alteration,  by 
permitting  them  (though  only  on  failure  of  issue)  to  disj)ose  of  their  lands  by 
testament,  and  devise  away  est-ates  from  the  collateral  heir,  this  soon  produced 
an  excess  of  wealth  in  some,  and  of  poverty  in  others :  which  by  a  natural  pro- 
gression, first  produced  popular  tumults  and  dissensions ;  and  these  at  length 
ended  in  tyranny,  and  the  utter  extinction  of  liberty :  which  was  quickly  fol- 
lowed by  a  total  subversion  of  their  state  and  nation.    On  the  other  hand,  it 

(ij  4  Rep.  28.  (uj  Co.  Copyh.  i  41.  CaJ  Wriarht  of  Tenares,  1T8.  (b)  See  page  67. 

(cj  Tacit,  de  mor.  Otrm.  c.  21.  (dj  Platarch,  in  vtia  Solon. 

(7)  If  the  lord  refhse  in  a  proper  case  to  admit  the  tenant,  he  ma^  be  compelled  to  do  so  bj 
mandamus.    Reg.  r.  Dendy,  1  B.  and  B.  829 ;  Reg.  v,  WeUealey,  2  id.  924. 
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would  now  seem  hard,  on  account  of  some  abuses,  (which  are  the  natural  con-, 
sequence  of  free  agency,  when  coupled  with  human  infirmity),  to  debar  the 
owner  of  lands  from  distributing  them  after  his  death  as  the  exigence  of  his 
family  affairs,  or  the  justice  due  to  his  creditors,  may  perhaps  require.  And 
this  power,  if  prudently  managed,  has  with  us  a  peculiar  propriety;  by  prevent- 
ing tne  very  evil  which  resulted  from  Solon's  institution,  the  too  great  accumu- 
lation of  property ;  which  is  the  natural  consequence  of  our  doctrine  of  suc- 
cession by  primogeniture,  to  which  the  Athenians  were  strangers.  Of  this 
accumulating  the  ill  effects  were  severely  felt  even  in  the  feudal  times:  but  it 
should  always  be  strongly  discouraged  in  a  commercial  country,  whose  welfare 
depends  on  the  number  of  moderate  fortunes  engaged  in  the  extension  of  trade. 

However  this  be,  we  find  that,  by  the  common  law  of  England  since  the  con- 
quest, no  estate,  greater  than  for  term  of  years,  could  be  aisposed  of  by  testa- 
ment ;  (e)  except  only  in  Kent,  and  in  some  ancient  burghs,  and  a  few  particular 
manors,  where  their  Saxon  immunities  by  special  indulgence  subsisted.  (/) 
And  though  the  feudal  restraint  on  alienations  *by  deed  vanished  very  r  ^jg^g  -i 
early,  yet  this  on  wills  con  tinned  for  some  cen  turies  after :  from  an  appre-  L  J 
hension  of  infirmity  and  imposition  on  the  testator  in  extremis^  which  made 
such  devises  suspicious.  (^)  Besides,  in  devises  there  was  wanting  that  general 
notoriety,  and  public  designation  of  the  successor,  which  in  descents  is  apparent 
to  the  neighbourhood,  and  which  the  simplicity  of  the  common  law  always 
re(|uired  in  every  transfer  and  new  acquisition  of  property. 

But  when  ecclesiastical  ingenuity  had  invented  the  doctrine  of  uses  as  a  thing 
distinct  from  the  land,  uses  began  to  be  devised  very  frequently,  {h)  and  the 
devisee  of  the  use  could  in  chancery  compel  its  execution.  For  it  is  observed 
by  Gilbert,  (t)  that,  as  the  popish  clergy  then  ffenerally  sat  in  the  court  of  chan- 
cery, they  considered  that  men  are  most  liberal  when  they  can  enjoy  their  pos- 
sessions no  longer :  and  therefore  at  their  death  would  choose  to  dispose  of  them 
to  those  who,  according  to  the  superstitions  of  the  times,  could  intercede  for 
their  happiness  in  another  world.  But,  when  the  statute  of  uses  ( /)  had 
annexed  the  possession  to  the  use,  these  uses,  being  now  the  very  land  itself, 
became  no  longer  devisable  :  which  might  have  occasioned  a  great  revolution  in 
the  law  of  devises,  had  not  the  statute  of  wills  been  made  about  five  years  after, 
viz :  32  Hen.  VIII,  c.  1,  explained  by  34  Hen.  VIII,  c,  5,  which  enacted,  that 
all  persons  being  seised  in  fee-simple  (except  feme-coverts,  (1^  infants,  idiots, 
and  persons  of  non-sane  memory)  might  by  will  and  testament  in  writing  devise 
to  any  other  »«r»<fon,  except  to  bodies  corporate,  two-thirds  of  their  lands,  tene- 
ments, and  hereditaments,  held  in  chivalry,  and  the  whole  of  those  held  in 
socage :  which  now,  through  the  alteration  of  tenures  by  the  statute  of  Charles 
the  Second,  amounts  to  the  whole  of  their  landed  property,  except  their  copy- 
hold tenements. 

(e) 2  Inat.  7.  (f)  LItt.  S 187.    1  Inat.  111.  (g)  Glanv.  I.  7,  «.  1.  (h)  Plowd.  414. 

(i)  On  DevUea,  7.  (j)  27  Hea.  VHI,  o.  10.    See  Dyer,  143. 

(I)  [Where  lands  are  conveyed  to  trustees,  a  married  woman  may  have  the  power  of  ap- 

Eointing  the  disposition  of  lands  held  in  trust  for  her  after  her  death,  which  appointment  must 
e  executed  Uke  the  will  of  afefne-sole,  2  Yes.  610 ;  1  Bro.  99.  And  it  has  been  determined 
by  the  house  of  lords,  that  the  appointment  of  a  maiTied  woman  is  effectual  against  the  heir  at 
law ;  though  it  depends  only  upon  an  agreement  of  her  husband  before  marriage  without  any 
conveyances  of  the  estate  to  trustees.    6  Bro.  P.  0.  156.] 

Married  women  are  now  in  some  of  the  United  States  given  fUU  authority  to  make  wills, 
the  same  as  if  unmarried.  In  others  the  power  is  more  or  less  restricted.  See  Redf.  on  Wills,  27. 
Under  the  EngUsh  law  the  wife  mi^ht  execute  a  will  of  personalty  with  the  C(msent  of  the 
husband,  but  he  might  nevertheless  withdraw  his  assent,  evenaft^r  her  death.  Tucker  v.  Inman. 
4  M.  and  G.  1049.  Where  the  statute  did  not  expressly  exclude  married  women,  it  was  held  in 
Ohio  they  might  dispose  of  their  property  by  will :  Allen  v.  Little,  5  Ohio,  65 ;  but  in  Penn- 
bylvania  a  different  ruling  was  made.     West  v.  West,  10  S.  and.  R.  44G. 

In  England  a  married  woman  may  dispose  by  will  of  property  settled  to  her  separate  use, 
without  going  through  the  machinery  of  a  power  of  appomtment.  Taylor  v.  Meads,  34  L.  J. 
Ch.  203. 
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Corporations  were  excepted  in  these  statutes,  to  prevent  the  extension  of  gifts 
I  *376 1  ^^  mortmain;  but  now,  by  construction  ♦of  the  statute  43  EUz.  c.  4,  it 
*■  J    is  held,  that  a  devise  to  a  corporation  for  a  charitable  use  is  valid,  as  ope- 

rating in  the  nature  of  an  appointment^  rather  than  of  a  bequest.  And  indeed 
the  piety  of  the  judges  hath  formerly  carried  them  great  lengths  in  supporting 
such  charitable  uses ;  (k)  it  being  held  that  the  statute  of  Elizabeth,  which 
favours  appointments  to  charities,  supersedes  and  repeals  all  former  statutes,  (/) 
and  supplies  air  defects  of  assurances:  (m)  and  therefore  not  only  a  devise  to  a 
corporation,  but  a  devise  by  a  copyhold  tenant  without  surrendering  to  the  use 
of  his  will,  (n)  and  a  devise  (nay  even  a  settlement)  by  tenant  in  tail  without 
either  fine  or  recovery,  if  made  to  a  charitable  use,  are  good  by  way  of  appoint- 
ment (o) 

With  regard  to  devises  in  general,  experience  soon  showed  how  difficult  and 
hazardous  a  thing  it  is,  even  in  matt-ers  of  public  utility,  to  depart  from  the 
rules  of  the  common  law;  which  are  so  nicely  constructed  and  so  artificial! j 
connected  together,  that  the  least  breach  in  any  one  of  them  disorders  for  a 
time  the  texture  of  the  whole.  Innumerable  frauds  and  perjuries  were  quickly 
introduced  by  this  parliamentary  method  of  inheritance;  for  so  loose  was  the 
construction  made  upon  this  act  by  the  courts  pf  law,  that  bare  notes  in  the 
hand-writing  of  another  person  were  allowed  to  be  good  wills  within  the 
statute,  (p)  To  remedy  which,  the  statute  of  frauds  and  perjuries,  29  Car.  II,  c. 
3,  directs,  that  all  devises  of  lands  and  tenements  shall  not  only  be  in  writing, 
but  signed  by  the  testator,  or  some  other  person  in  his  presence,  and  by  his 
express  direction  ;  and  be  subscribed,  in  his  presence,  by  three  or  four  credible 
witnesses.  (2)  And  a  solemnity  nearly  similar  is  requisite  for  revoking  a  devise 
by  writing ;  though  the  same  may  be  also  revoked  by  burning,  cancelling,  tear- 
ing, or  obliteratiug  thereof  by  the  devisor,  or  in  his  presence  and  with  his 
consent :  (3)  as  likewise  impliedly,  by  such  a  gi'eat  and  entire  alteration  in  the 
circumstances  and  situation  of  the  devisor,  as  arises  from  marriage  and  the  birth 
of  a  child,  (q)  (4) 

(h)  Ch.  Prco.  272.       (I)  Gilb.  Rep.  4S.    1  P.  Wins.  348.  (m)  Dnke*8  Chnrlt  Uses,  84. 

(n)  Moor.  890.  (o)  2  Vern.  4M.    Oil.  Prec  1«.  (p)  Dyer.  72.    Cro.  Bliz.  100. 

(q)  Christopher  V.  Chri^tapher.  Scacch.  6  July,  1771.  Spragge  v.  dtoae,  at  the  Cookpit,  27  Mar.  1773,  b/ 
WilinoC.  de  Grey  and  Parker.    See  page  &02. 

(2)  The  wills  aot^  1  Yio.  o.  26,  reduces  the  number  to  two.  And  by  section  14,  the  incompo- 
tenoyofa  witness  to  be  admitted  to  prove  the  .execution  will  not  invalidate  the  will.  See  I 
Jarm.  on  Wills,  102.  And  by  that  act  the  execution  of  all  wills,  codicils  and  revoking  instru- 
ments requirus  the  same  formalities.  The  testator  must  sign  at  the  foot  or  end  of  the  will ;  as 
to  which,  see  statute  15  and  16  Vic.  c.  24. 

(3)  ["With  respect  to  revocation  in  general,  see  1  Saund.  277  to  279,  d.  Where  a  testator 
being  angry  with  one  of  his  devisees,  tore  his  will  into  four  pieces,  but  was  prevented  from 
further  tearing  it,  partly  by  force  and  partly  by  entreaty,  and  afterwards,  becoming  calm, 
expressed  his  satisfaction  that  no  material  part  was  ii^jured,  and  that  the  will  was  no  worse, 
t^e  court  held  that  it  has  been  properly  left  to  the  jury  to  say  whether  the  testator  had  per- 
fected his  intention  of  cancelling  the  will,  or  whether  he  was  stopped  in  medio ;  and  the  luiy 
having  found  the  latter,  the  court  refused  to  disturb  the  verdict  3  B.  and  A.  4i^.  But  where 
the  testator  threw  his  will  into  the  fire,  out  of  which  it  was  snatched  by  a  by-stander,  and 
preserved  without  the  testator's  knowledge,  the  will  was  held  to  be  cancelled.    2  Bla.  R.  1043.] 

To  make  any  act  of  destruction  or  cancellation  of  a  will  operate  as  a  revocation,  the  act 
must  be  done  animo  revocandi :  Burtenahaw  v.  Gilbert,  I  CJowp.  49 ;  and  when  done  with  tha* 
intent,  a  very  slight  injury  to  the  instrument  may  he  sufficient;  such  as  drawing  a  line  thnmgn 
the  testator's  name  :  Martins  v,  Gardiner,  8  Sim.  73 ;  Baptist  Church  v.  Robbarts,  2  Penn.  St. 
110 ;  or  even  tearing  off  the  seal,  though  the  seal  itself  was  not  an  essential  formality.  Avery 
V.  Pixley,'4  Mass.  460;  Price  v.  Powel,  3  H.  and  N.  341.  Alterations  made  in  a  will  after 
execution,  by  interlineaticm  or  erasure,  ought  to  be  duly  attested  bv  witnesses ;  and  if  this  Iw 
not  done,  the  interlineations  cannot  take  effect,  and  words  erased  evidently  with  a  view  to 
the  changes  which  the  interlineations  would  make,  will  still,  if  legible,  be  treated  as  part  of 
the  will.  1  Jarm.  on  Wills,  133 ;  Redf.  on  Wills,  315.  But  where  erasures  are  made  in  a  will 
withont  addition,  the  will  is  revoked  pro  tanto.    1  Jarm.  on  Wills,  132 ;  Redf.  on  Wills,  313. 

(4)  [Marriage  and  the  birth  of  a  posthumous  child  amount  to  a  revocation.  5  T.  R.  49. 
But  the  subsequent  birth  of  a  child,  where  the  will  is  made  ufler  marriage,  is  not  of  itself  suf- 
ficient. 5  T.  R.  51,  n. ;  4  M.  and  S.  10 ;  5  Ves.  Jr.  656.  In  a  case  where  a  testator  had  devised 
his  real  estate  to  a  woman  with  whom  he  cohabited,  aid  to  her  children,  and  he  afterwardii 
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In  the  construction  of  this  last  statute,  (5)  it  has  been  adjudged  that  p  4^077  -i 
the  testator's  name,  written  with  his  own  hand,  at  the  beginning  of  *his  ■-  J 

married  hor  and  had  childron  by  her,  it  was  held  these  circamstances,  did  not  amount  to  a  revo- 
cation of  the  wiU.  Lord  EUenborongh  in  his  judgment  says  :  **  The  doctrine  of  implied  or  pre- 
sumptive revocation  seems  to  stand  upon  a  better  foundation  of  reason,  as  it  is  put  by  Lord 
Kenyon,  in  Doe  v.  Lancashire,  5  T.  R.  58,  namely,  as  beinff  '  a  tacit  condition  annexed  to  the 
will  when  made,  that  it  should  not  take  effect,  if  there  should  be  a  total  change  in  the  situation 
of  the  testator's  family,'  than  on  the  ground  of  any  presumed  iteration  of  intention ;  which 
alteration  of  intention  should  seem  in  legal  reasoning  not  very  material,  unless  it  be  considered 
as  sufficient  to  found  a  presumption  in  fact,  that  an  actual  revocation  has  followed  thereupon. 
But,  upon  whatever  grounds  this  rule  of  revocation  may  be  supposed  to  stand,  it  is  on  all  hands 
alloweci  to  apply  only  in  cases  where  the  wife  and  children,  the  new  objects  of  duty,  are  wholly 
unprovided  tor,  and  where  there  is  an  eutire  disposition  of  the  whole  estate  to  their  exclusion 
and  prejudice.  This,  however,  cauuot  be  said  to  be  the  case,  where  the  same  persons,  who, 
after  the  making  of  the  will,  staud  in  the  legal  relation  of  wife  and  children,  were  before  specifi- 
cally contemplated  and  provided  for  by  the  testator,  though  under  a  different  character  and 
denomination."  2  East,  530.  See  5  Yes.  Jun.  656.  Where  two  wills  are  found  in  the  posses- 
sion of  the  testator,  to  invalidate  the  first  the  second  should  expressly  revoke,  or  be  clearly  in- 
compatible with,  the  first  devise,  for  no  subsequent  devise  will  revoke  a  prior  one,  uuless  it  apply 
to  the  same  subject-matter.  1  P.  Wms.  345. ;  7  JBro.  P.  C.  344 ;  Cowper,  87.  A  devise  of  real 
property  is  not  revoked  by  the  bankruptcy  of  the  devisor.  The  master  of  the  rolls  said,  "from 
the  moment  the  debts  are  paid,  the  assignees  are  mere  trustees  for  the  bankrupt,  and  can  be 
called  upon  to  convoy  to  him.''  In  this  case  all  the  debts  were  paid,  aud  the  bankrupt  had  been 
dead  some  time.  14  Ves.  580.  See  also,  as  to  implied  or  constructive  revocations,  3  Mod.  218; 
Salk.  592 ;  3  Mod.  203 ;  2  East,  488;  Carth.  81 ;  4  Burr,  2512;  7  Ves.  Jun.  348;  Cowp.  812;  4 
Kast,  419;  2  N.  R.  491,  and  post,  "  Title  by  Tefitament,"  489,  et  seq.] 

It  has  been  repeatedly  held  in  the  United  States  that  the  subsequent  marriage  and  birth  of  a 
child  are  an  implied  revocation  of  a  will,  but  that  either  marriage  or  birth  of  a  child  will  not 
alone  have  that  effect.  And  it  is  also  held  that  the  presumed  revocation  may  be  rebutted  by 
circumstances  evidencing  a  different  intent  Brush  v.  Wilkins,  4  Johns.  Ch.  506 ;  Warner  v. 
Beach,  4  Gray,  162 :  Coates  v.  Hughes,  3  Binn.  498;  Walker  t;.  Hall,  34  Penn.  St.  483;  Bloomer 
V.  Bloomer,  2  Bradr.  Sur.  R.  339.  Some  changes  have  been  made  in  this  rule,  for  which  the 
reader  must  be  referred  to  the  statutes  of  the  several  states.  The  marriage  of  a  woman  revokes 
'  a  will  previously  made.  Hodsden  v.  Lloyd,  2  Br.  C.*C.  534.  But  whether  this  would  be  so  in 
those  states  where,  after  marriage,  a  woman  has  the  same  power  to  make  a  will  as  before,  may 
well  be  doubted. 

The  English  statute  of  wills,  1  Vic.  c.  26,  provides  that  no  will  shall  be  revoked  hy  any  pre- 
sumption of  intention  on  the  ground  of  an  alteration  in  circumstances,  but  it  also  makes  mar- 
riage an  absolute  revocation. 

(o^  [As  to  what  shall  be  deemed  a  sufficient  compliance  with  this  act,  see  1  Fonblanque  on 
E(imtv,  193 ;  Phil,  on  Evid.  chap.  8,  sec.  8.  It  is  observable,  that  the  statute  requires  that  the 
will  shall  be  in  wHHng,  but  it  should  seem  it  would  suffice  il'  in  print,  and  signed  by  the  testa 
tor.    SembU,  2  M.  and  S.  286. 

It  next  requires,  that  the  will  shall  be  signed  by  the  testator,  or  some  other  person  in  his 
presence  and  by  his  express  direction.  The  first  case  in  which  this  question  was  raised  was 
Lemayne  v.  Stanley,  3  Lev.  1 ;  1  Eq.  Ca.  Ab.  403,  in  which  case  it  was  detenniued,  that  if  the 
testator  write  the  whole  of  the  will  with  his  own  hand,  though  he  does  not  subscribe  his  name, 
but  seals  and  publishes  it,  and  three  witnesses  subscribe  their  names  in  his  presence,  it  is  a 
good  will ;  for  nis  name  being  written  in  the  will  it  is  a  sufficient  signing,  aud  tne  statute  does 
not  direct  whether  it  shall  be  at  the  top,  bottom,  <bc.  But  from  the  case  of  Right,  lessee  of 
Cater,  v.  Price,  Dougl.  :^41,  it  may  be  inferred  that  the  ^bove  decision  will  apply  only  to  those 
cases  where  the  testator  appears  to  have  considered  such  sufficient  signing  to  support  his  will ; 
and  not  to  those  where  the  testator  appears  to  have  iutended  to  sign  the  instrument  in  form : 
and  Mr.  Christian,  in  his  edition  of  Blackstone,  2  vol.  377,  n.  5,  properly  observes,  that  writing 
the  name  at  the  be^nning  would  never  be  considered  a  signing  according  to  the  statute, 
unless  the  whole  will  was  written  by  the  testator  himself;  for  whatever  is  written  by  a 
stranger  after  the  name  of  the  testator  affords  no  evidence  of  the  testator's  assent  to  it,  if  the 
subscription  of  his  name  in  his  own  hand  is  not  subjoined ;  and  see  Powell  on  Devises,  63. 
In  the  case  of  Right  v.  Price,  the  will  was  prepared  in  five  sheets,  and  a  seal  affixed  to  the 
last,  and  the  form  of  attestati(m  written  upon  it,  aud  the  will  was  read  over  to  the  testator, 
who  set  his  mark  to  the  two  first  sheets,  and  attempted  to  set  it  to  the  third,  but  being  unable, 
from  the  weakness  of  his  hand,  he  said  he  could  not  do  it,  but  that  it  was  his  will ;  and  on 
the  following  day,  being  asked  if  he  would  sign  his  will,  he  said  he  would,  and  attempted 
to  sign  the  two  remaining  sheets,  but  was  not  able.  Lord  Mansfield  observed,  that  "  the 
testator,  when  he  signed  the  two  first  sheets,  had^  an  intention  of  signing  the  others,  but  was 
not  able ;  he  therefore  did  not  mean  the  si^ature  of  the  two  first  as  the  signature  (»f  the  whiile 
will ;  there  never  was  a  signature  of  the  whole.  See  also  4  Ves.  Jun.  197  ;  9  Ves.  249.  And  if 
it  appear  upon  a  will  of  personal  estate  that  something  more  was  intended  to  be  done,  and 
the  party  was  not  prevented  by  sickness  or  death  from  signing,  this  declaration  at  the  begin- 
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will,  as,  **  I,  John  Mills,  do  make  this  my  last  will  and  testament ;"  is  a 
sufficient  signing,  without  any  name  at  the  bottom ;  (r)  though  the  other  ie 

CrJ  8  Lev.  1.  ^ 

Ding  is  not  snffioient.  4  Yes.  197,  n. ;  9  id.  249.  Bat  where  a  will,  written  on  three  sides  of  a 
sheet  of  paper,  and  duly  attested,  concluded  by  stating  "  that  the  testator  had  signed  his  name 
to  the  two  first  sides  thereof,  and  his  hand  and  seal  to  the  last,''  and  it  appeared  he  had  pat 
his  hand  and  seal  to  the  last  only,  omitting  to  sign  the  two  first  sides,  it  was  held  that  the  will 
was  well  executed,  as  his  first  intention  was  abandoned  by  the  final  signature  made  hr  him  at 
the  time  of  executing  the  will.  5  Moore,  484 ;  2  Bro.  and  Bing.  650,  S.  C.  So  where  toe  testa- 
tor had  executed  such  a  will,  but  some  years  afterwards  made  various  interlineations  and  oblit- 
erations therein,  but  which  was  neither  re-si^ed,  re-published,  nor  re-attested,  but  a  fair  copy 
was  afterwards  made,  in  which  he  added  one  mterlineation  not  affecting  his  freehold  estate,  but 
the  copy  was  never  signed,  attested  or  published,  and  the  will  and  copy  were  found  locked  up 
in  a  drawer  together ;  it  was  held  that  there  was  no  revocation  of  the  will  as  it  originally  stood ; 
the  alterations,  dbc,  being  merely  demonstrative  of  an  intention  to  execute  another,  never  car- 
ried into  effect.  Id.  The  testator's  making  a  mark  at  the  foot  of  his  will,  if  intended  as  a  signa- 
ture, is  sufficient.    Freeman  Rep.  538. 

The  next  doubt  that  occurred  upon  this  point  was,  whether  the  testator  sealing  his  will  was 
not  a  signing  within  the  statute,  and  in  2  Stra.  764,  Lord  Raymond  is  reported  to  have  held 
that  it  was ;  and  of  the  same  opinitm  three  of  the  judges  appear  to  have  been,  in  3  Lev.  1,  on 
the  ground  that  aignum  is  no  more  than  a  mark,  and  sealing  is  a  sufficient  mark  that  this  is 
his  will ;  but  in  1  Wils.  313,  such  opinion  was  said  to  be  ver^  strange  diwtrine ;  for  that  if  it 
were  so,  it  would  bo  easy  for  one  person  to  fi»rge  any  man's  will  by  only  forging  the  names  of 
any  two  obscure  perscms  dead,  for  he  woufd  have  no  occasion  to  forge  the  testator's  hand.  And 
the^  said,  'Mf  the  same  thing  should  come  in  qjiestion  again,  thev  should  not  hold  that  sealing 
a  will  was  a  sufficient  signing  within  the  statute."  But  in  2  Atk.  176,  Lord  Hardwicke  seems 
to  have  thought,  that  sealing  without  signing  in  the  presence  of  a  third  witness,  the  will  having 
been  duly  si^ed  in  the  presence  of  two,  would  have  been  sufficient  to  make  it  a  good  will. 
It  was  held  m  a  case  where  the  testator  was  blind,  that  it  is  not  necessary  to  read  over  the  will 
previous  to  the  execution,  in  the  presence  of  the  attesting  witnesses.  2  New  R.  415.  The  sim- 
mg  of  the  testator  need  not  be  in  the  presence  of  the  witnesses ;  it  suffices  if  he  acknowledge 
his  signature  to  each  of  them.  3  P.  TVms.  253;  2  Ves.  451 ;  1  Ves.  J.  11 ;  8  Yes.  504 ;  1  Ves. 
and  B.  362. 

Upon  the  attestation  of  a  will,  many  questions  have  also  arisen.  The  first  seems  to  have 
been  whether  the  witnesses  must  attest  the  siming  by  the  testator,  and  upon  this  point,  the 
statute  not  requiring  the  testator  to  sign  his  will  in  the  presence  of  the  witnesses,  it  nas  been 
held  sufficient,  if  the  testator  acknowledge  to  the  witnesses  that  the  name  is  his.  3  P.  Wms. 
253 ;  2  Ves.  254.  See  also  2  P  Wms.  510 ;  Comyn's  Rep.  197 ;  1  Yes.  Jun.  11.  The  next  ques- 
tion respecting  the  attestation  was,  What  shall  be  construed  a  siting  in  the  presence  or  the 
testator  t  and  upon  this  point,  which  first  came  into  consideration  m  1  P.  Wms.  740,  Lord  Mac- 
clesfield held,  that  "  the  bare  subscribing  of  a  will,  by  the  witnesses  in  the  same  room,  did 
not  necessarily  imply  It  to  be  in  the  testator's  presence ;  for  it  might  be  in  a  comer  of  the 
room,  in  a  clandestme,  fraudulent  way,  and  then  it  would  not  be  a  subscribing  h^  the  witnesa 
in  the  testator's  presence,  merely  because  in  the  same  room ;  but  that  here,  it  being  sworn  by 
the  witness,  that  he  subscribed  the  will  at  the  request  of  the  testatrix  and  in  the  same  room, 
this  could  not  be  fraudulent,  and  was  therefore  well  enough."  So  in  the  case  in  2  Salk.  688, 
the  testator  having  desired  the  witnesses  to  ^o  into  another  room  seven  yards  distant,  to  attest 
it,  in  which  room  there  was  a  window  broken,  through  which  the  testator  might  have  seen, 
the  attestation  was  held  good ;  for  that  it  was  enough  that  the  testator  might  see  the  witnesses 
signing,  and  that  it  was  not  necessary  that  he  Bhoula  actually  see  them.  See  also  3  Salk.  395. 
And  Lord  Thurlow,  in  1  Bro.  C.  C.  99,  relying  upon  the  authority  in  2  Salk.  688,  inclined  to 
think  a  will  well  attested  where  the  testatrix  could  see  the  witnesses  through  the  window  of 
her  carriage,  and  of  tie  attorney's  office.  But  the  above  cases  turned  upon  the  circumstance 
of  the  testator  being  in  a  situation  which  allowed  of  his  seeing  the  witnesses  sign ;  if,  therefore, 
he  be  in  a  position  m  which  he  cannot  see  the  signing,  it  seems  such  attestation  would  not  be 
a  compliance  with  the  statute.  Carth.  79 ;  Holt's  Ren.  222 ;  1  P.  Wms.  239 ;  2  Show.  288.  And 
in  the  case  in  Comyn's  R.  531,  it  was  determined  that  the  question,  whether  present  or  not, 
was  a  fact  for  the  consideration  of  the  jury,  upcm  all  the  circumstances  of  the  case.  See  also, 
Stra.  1109.  And  if  the  jury  find  that  tne  testator  was  in  a  situation  where  he  could  not  see  the 
witnesses,  the  will  is  not  duly  attested :  1  M.  and  S.  294 ;  and  if  the  testator  were  at  the  time 
of  attestation  insensible,  though  the  witnesses  signed  in  his  presence,  it  is  not  a  good  attestation. 
Dougl.  241. 

It  seems  also  to  have  been  a  question,  whether  the  witnesses  should  not  attest  the  will  ho 
the  presence  of  each  other.  But  it  was  determined,  very  soon  alter  the  statute,  that  though 
the  witnesses  must  all  see  the  testator  sign,  or  .acknowledge  the  signing,  yet  that  they  mav  do 
it  at  different  times :  Anon.  2  Ch.  Ca.  109 ;  Preem.  486 ;  Cook  v.  Parson,  Pre.  Ch.  185 ;  Jones 
f.  Lake,  cited  2  Atk.  177 ;  Bcmd  v.  Seawell,  3  Burr,  R.  1773;  and  the  acknowledgment  by  the 
testator  to  one  of  the  witnesses,  who  did  not  s^e  lum  sign,  is  good.    See  Addy  v,  Grix,  8  Vm. 
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the  safer  way.  (6)  It  has  also  been  determined,  that  though  the  witnesses  must 
all  see  the  testator  sign,  or  at  least  acknowledge  the  signing,  yet  they  may  do  it 
at  different  times,  (s)  But  they  must  all  subscribe  their  names  as  witnesses  in 
his  ^resejicej  lest  by  any  possibility  they  should  mistake  the  instrument  (t)  (7) 
Ana,  in  one  case  determined  by  the  court  of  king's  bench,  {u)  the  judges  were 
extremely  strict  in  regard  to  the  credibility,  or  rather  the  competency,  of  the 
witnesses:  for  they  would  not  allow  any  legatee,  nor  by  consequence  a  creditor, 
where  the  legacies  and  debts  were  charg^ed  on  the  real  estate,  to  be  a  competent 
witness  to  the  deyise,  as  being  too  deeply  concerned  in  interest  not  to  wish  the 
establishment  of  the  will;  for,  if  it  were  established,  he  gained  a  security  for  his 
legacy  or  debt  from  the  real  estate,  whereas  otherwise  he  had  no  claim  but  on 
the  personal  assets.  This  determination,  howeyer,  alarmed  many  purchasers 
and  creditors,  and  threatened  to  shake  most  of  the  titles  in  the  kingdom,  that 
depended  on  deyises  by  will.  For,  if  the  will  was  attested  by  a  seryant  to  whom 
wages  were  due,  by  the  apothecary  or  attorney,  whose  yery  attendance  made 
them  creditors,  or  by  the  minister  of  the  parish,  who  had  any  demand  for  tithes 
or  ecclesiastical  dues  (and  these  are  the  persons  most  likely  to  be  present  in  the 
testator's  last  illness),  and  if  in  such  case  the  testator  had  charged  his  real  estate 
with  the  payment  of  his  debts,  the  whole  will,  and  eyery  disposition  therein,  so 
far  as  related  to  real  property,  were  held  to  be  utterly  yoid.  This  occasioned 
the  statute  25  Geo.  Il,  c.  6,  which  restored  both  the  competency  and  the  credit 
of  such  legatees,  by  declaring  yoid  all  legacies  (8)  giyen  to  witnesses,  and  thereby 
remoyin^  all  possibility  of  their  interest  affecting  their  testimony.  The  same 
statute  likewise  established  the  competency  of  creditors,  by  directing  the  testi- 
mony of  all  such  creditors  to  be  admitted,  but  leaying  their  credit  (like  that  of 
all  other  witnesses)  to  bo  considered,  on  a  yiew  of  all  the  circumstances,  by  the 

($)  Freem.  480.    S  Ch.  Cas.  106.    Pr.  Ch.  186.  (i)  1  P.  Wins.  740.  (u)  Stra.  1288. 

604 ;  Ellis  v.  Smith,  1  id.  11.  As  to  the  attestation  by  a  marksman^  tee  Harrison  v,  Harrison,  8 
id.  185.  It  is  not  necestwry  that  the  witnesses  should  in  their  attestation  express  that  they  sub- 
scribed their  names  in  the  presence  of  the  testator,  but  whether  they  did  or  not  so  subscribe  is  a 
question  for  the  jury.    4  Taunt  217 ;  Willes  Hep.  1. 

Wliere  there  is  ^  power  to  charge  lands  for  the  payment  of  debts,  or  for  a  provision  for  a  wife 
or  younger  children,  a  court  of  equity  will  decree  a  wUI,  though  not  executed  according  to  the 
statute,  a  ffood  execution  of  the  power :  Sch.  and  Lef.  60 ;  1  Duk.  165 ;  and  the  defective  execu- 
tion of  wilw,  in  exercise  of  a  power,  is  remedied  by  the  54  Geo.  Ill,  c.  68.] 

(6)  The  statute  of  wills,  1  vie.  25,  requires  a  will  to  bo  signed  at  the  end  of  the  instrument, 
and  this  is  very  generally  required  also  by  the  statutes  of  wills  in  the  United  States.  In  the 
absence  of  such  statutory  provision,  the  writing  of  the  testator's  name  in  anv  part  of  the  instru- 
ment by  Uie  testator  himself,  would  l)e  sufficient,  if  it  satisfactorily  appeared  to  have  been  d(me 
to  give  the  instrument  effect  as  a  will,  but  not  otherwise.  TValler  v.  waller,  1  Grat.  454.  The 
Biening  of  a  wlU  may  be  by  the  testator  in  person,  or  by  some  other  person  by  his  direction ;  but 
when  by  another,  such  person  should  attest  the  will  as  a  witness,  and  in  his  attestation  recite 
the  mode  of  affixing  tae  testator's  name.  McGee  v.  Porter,  14  Mo.  61.  Signing  by  a  mark 
is  sufficient  if  the  testator  cannot  write :  Butler  v.  Benson,  1  Barb.  526 ;  Upchurch  v.  Up- 
church,  16  B.  Monr.  102;  Smith  v,  Dolby,  4  Harr.  :)oO;  and  in  some  states  it  has  been  held  sm- 
ficient  whether  he  could  write  or  not  St  Louis  Hospital  v,  Williams's  Administrator,  19  Mo. 
609.  See  Kay  v.  Hill,  3  Strobh.  297.  And  in  England  it  has  been  held  that  signing  by  initials 
-De  Savory,  15  Jur.  1042— or  by  a  fictitious  name— Re  Redding,  2  Rob.  339— was  a  sufficient 
Bigning. 

(7)  The  attestation  should  not  only  be  in  the  bodily  presence  of  the  testator,  but  he  should  be 
in  a  conscious  state,  and  able  to  observe  what  is  bemg  done,  if  disposed  to  do  so.  It  is  not 
absolutely  necessary,  however,  that  he  be  in  the  same  room  with  the  witnesses,  if  within  sight 
I)ewev».  Dewey,  1  Met  349;  Watson  v.  Pipes,  32  Mws-  451;  Wright  v,  Lewis,  5  Rich.  212. 
But  if  the  testator  was  where  he  could  not  see  the  witnesses  in  the  act  of  attestation,  it  is  insuffi- 
went    Brooks  v.  Duffell,  23  Geo.  441 ;  Boldry  r.  Parris,  2  Gush.  433. 

An  attestation  clause  to  a  will  is  not  essential,  but  it  may  nevertheless  become  very  impor- 
tant in  the  event  of  the  witnesses  not  recollecting  the  facts  recited  therein,  as  in  that  case  the 
due  executicm  of  the  will  may  bo  inferred  from  the  recitals.  See  Hitch  v.  Wells,  10  Beav.  84 ; 
Lawyer  ».  Smith,  8  Mich.  411 ;  Kirk  v.  Carr,  54  Penn.  St  2»>. 

(8)  [This  extends  to  devises  of  lands,  and  every  interest  given  to  the  witnesses.  But  it  has 
been  held  that  a  witness  may  be  rendered  competent  to  prove  a  will  by  a  release,  or  the  receipt 
of  his  legacy.    4  Bum.  Ecc.  Law,  97.] 
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r  utofVQ  1  court  *and  jury  before  whom  such  will  shall  be  contested.  And  in  a 
*■ .  -*  much  later  case  (v)  the  testimony  of  three  witnesses,  who  were  cred- 
itors was  held  to  be  sufficiently  credible,  though  the  land  was  charged  with  the 
payment  of  debts;  and  the  reasons  given  on  the  former  determination  were  said 
to  be  insufficient  (9) 

Another  inconvenience  was  found  to  attend  this  new  method  of  conveyance 
by  devise ;  in  that  creditors  by  bond  and  other  specialties,  which  affected  the 
heir  provided  he  had  assets  by  descent,  were  now  defrauded  of  their  securities, 
not  having  the  same  remedy  against  the  devisee  of  their  debtor.  To  obviate 
which,  the  statute  3  and  4  W.  and  M.  c.  14,  hath  provided,  that  all  wills  and 
testaments,  limitations,  dispositions,  and  appointments  of  real  estates,  by  ten- 
ants in  fee-simple  or  having  power  to  *  dispose  by  will,  shall  (as  against  such 
creditors  only),  be  deemed  to  be  fraudulent  and  void:  and  that  such  creditors 
mav  maintain  their  actions  jointly  against  both  the  heir  and  the  devisee.  (10) 

A  will  of  lands,  made  by  the  permission  and  under  the  control  of  these  stat- 
utes, is  considered  by  the  courts  of  law  not  so  much  in  the  nature  of  a  testa- 
ment, as  of  a  conveyance  declaring  the  uses  to  which  the  land  shall  be  subject : 
with  this  difference,  that  in  other  conveyances  the  actual  subscription  of  the 
witnesses  is  not  required  by  law,  (w)  though  it  is  prudent  for  them  so  to  do,  in 
order  to  assist  their  memory  when  living,  and  to  supply  their  evidence  when 
dead ;  but  in  devises  of  lands  such  subscription  is  now  absolutely  necessary  by 
statute,  in  order  to  identify  a  conveyance,  which  in  its  nature  can  never  be  set 
up  till  after  the  death  of  the  devisor.  And  upon  this  notion,  that  a  devise 
affecting  lands  is  merely  a  species  of  conveyance,  is  founded  this  distinction 
between  such»devises  and  testaments  of  personal  chattels;  that  the  latter  will 
operate  upon  whatever  the  testator  dies  possessed  of,  the  former  only  upon  such 
real  estates  as  were  his  at  the  time  of  executing  and  publishing  his  'will,  {x)  (11) 

(V)  M.  81  Ooo.  n.   4  Barr.  1,  490.  (wl  See  pages  907,  308.  (x)  1  P.  Wms.  575.    11  Mod.  148. 

(9)  [A  person  who  eigns  his  name  as  witness  to  a  will,  by  this  act  of  attestation  solemnly  tes- 
tifies the  sanity  of  the  testator.  Should  snch  witness  afterwards  attempt  to  impeach  his  own 
act,  and  to  prove  that  the  testator  did  not  know  what  he  was  doing  when  ho  made  (what  pur- 
ported to  be)  his  will;  though  snch  testimony  will  be  far  indeed  from  conclusive:  Hudnon's ca.se, 
Skin.  70 ;  Bigg's  case,  cited,  id. ;  and  Lord  Mansfield  held,  that  a  witness  impeaching  his  own 
act,  instead  of*finding  credit,  deserved  the  pillory :  Walton  v.  Shelley,  1  T.  K.  300 ;  Lowe  v. 
JoUiffe,  1 W.  Bla.  366;  S.  C.  1  Dick.  :J89;  Goodtitle  v,  Clayton,  4  Burr,  2225;  yet.  Lord  Eldon 
held  that  the  evidence  of  such  parties  was  not  to  be  entirely  excluded :  admitting,  however,  that 
it  is  to  be  received  with  the  most  scrupulous  jealousy  Bootle  v,  Blundell,  19  Ves.  504 ;  Howard 
V,  Braithwaite,  1  Ves.  and  Boa.  208.  And  Sir  John  Nicholl  has  laid  it  down  as  a  distinct  rule, 
that  no  fact  stated  by  any  witness  open  to  such  just  suspicion,  can  be  relied  on,,  where  he  is  not 
corroborated  by  other  evidence,  feinleside  v,  Harrison,  2  Phillim.  499;  and  see  Burrowes  ». 
Lock,  10  Ves.  474. 

The  statute  1  Vic.  c.  26,  repeals  the  act  25  Geo.  II,  c.  6  (except  as  it  affects  the  colonies),  and 
re-enacts  and  extends  some  of  its  provisions.  It  makes  void  devises  and  bequests,  not  only  to 
an  attesting  witness,  but  to  the  husband  or  wife  of  such  witness,  and  expressly  provides  that 
the  incompetency  of  a  witness,  to  be  admitted  to  prove  the  execution  of  a  will,  shall  not  render 
it  invalid.  The  statute  further  enacts  that  any  creditor,  or  the  wife  or  husband  of  any  cre<litor, 
whose  debt  is  charged  upon  the  property  devised  or  beauoathed  by  the  will,  may  be  admitted  to 
prove  the  execution  thereof  as  an  attesting  witness,  ana  that  an  executor  of  a  will  may  be  ad- 
mitted to  prove  its  execution — a  point  on  which  some  doubts  had  previously  existed  ] 

(10)  Wills  of  both  real  and  personal  estate  in  the  United  States  are  made  subject  to  the  rights 
of  creditors,  as  well  by  simple  contract  as  by  specialty,  and,  to  the  extent  that  it  is  necessary  to 
appropriate  the  property  to  the  satisfaction  of  their  demands,  the  intended  btmnty  is  defeated. 
And  the  same  is  now  true  in  England.  See  statutes  11  Geo.  IV  and  1  Wm.  IV,  o.  47 ;  3  and  4 
id.  c.  104,  and  2  and  3  Vic.  o.  60. 

(11)  [Lord  Mansfield  has  declared,  that  this  does  not  tnm  upon  the  construction  of  the  stat- 
ute 32  Hen.  VIII,  c.  1,  (as  some  have  supposed^  which  says,  that  any  person  having  lands,  Ac., 
may  devise :  for  the  same  rule  prevailed  before  the  statute,  where  lands  were  devisable  by 
custom.  Cowp.  90.  It  has  been  determined,  that  where  a  testator  has  devised  all  hi^  lands, 
or  all  the  lands  which  he  shall  have  at  the  time  of  his  death ;  if  he  purchase  freehold  lands, 
and  then  make  a  codicil  duly  executed  ac^oording  to  the  statate,  though  no  notice  is  taken  of 
the  aft«r-purchased  lands ;  yet  if  the  codicil  is  annexed  to,  or  c<mfinns  the  will,  or,  as  it 
seems,  has  a  reierenoe  to  i^  this  amounts  to  a  republication  of  the  wiU,  and  the  after-pnr- 
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Wherefore  no  *after-piirchased  lands  will  pass  under  such  derise,  (y)  i  «r..jrQ  n 
unless,  subsequent  to  the  purchase  or  contract,  (z)  the  devisor  repub-  L  ^*^  J 
lishes  his  will,  (a)  (12) 

We  have  now  considered  the  several  species  of  common  assurances,  whereby  a 
title  to  lands  and  tenements  may  be  transferred  and  conveyed  from  one  man  to 
another.  But,  before  we  conclude  this  head,  it  may  not  be  improper  to  take 
notice  of  a  few  general  rules  and  maxims,  which  have  been  laid  down  by  courts 
of  justice,  for  the  construction  and  exposition  of  them  all.    These  are, 

1.  That  the  construction  h^  favourable,  and  as  near  the  minds  and  apparent 
intents  of  the  parties,  as  the  rules  of  law  will  admit,  {h)  For  the  maxims  of  law 
are,  that  ^  verba  intentioni  debent  insei'viref^  and  "benigne  interpretamur 
chartcut  propter  simplidiatem  laicorumJ^  And  therefore  the  construction  must 
also  be  reasonable,  and  agreeable  to  common  understanding,  (c)  (13) 

2.  That  quoties  in  verbis  nulla  est  ambiguitas  ibi  nulla  expositio  contra  verba 
fiejida  est:  (d)  but  that,  where  the  intention  is  clear,  too  minute  a  stress  be  not 
laid  on  the  strict  and  precise  signification  of  words :  nam  qui  hceret  in  litera, 
hmret  in  cortice.  Therefore,  by  a  grant  of  a  remainder  a  reversion  may  well 
pass,  and  e  converso.  (e)  And  another  maxim  of  the  law  is,  that  "mala  gram- 
matica  non  vitiai  chartamf  neither  false  English  nor  bad  Latin  will  destroy  a 
deed.  (/)  Which  perhaps  a  classical  critic  may  think  to  be  no  unnecessary 
caution. 

3.  That  the  construction  be  made  upon  the  entire  deed,  and  not  merely  upon 
disjointed  parts  of  it  "Nam  ex  antecedentibus  et  consequent ibus  Jit  optima 
interpretation  (g)  And  *therefore  that  every  part  of  it  be  (if  possible)  p  #qoq  \ 
made  to  take  effect :  and  no  word  but  what  may  operate  in  some  shape  L  ^  ^ 
or  other,  (h)  "Nam  verba  debent  intelligi  cum  effectUy  ut  res  magxs  vahat  quam 
pereatr  {i)  {14.) 

ry;  Moor.  256.    11  Mod.  187.             rOl  Ch.  Gas.  89.    SCh.  Gas.  144.  ra^  Salk.  838. 

ro^And.  eo.             rcJ  1  Bulstr.  175.    Hob.  30A.             r<f  J  3  Saund.  157.  re;  Hob.  87. 

(f)  10  Kep.  183.    Go.  Litt.  883.    8  Show.  83i.           ^g)  1  Buistr.  101.  (h)  I  P.  Wma.  457. 
(I)  Plowd.  156. 

chaAed  lands  will  paR8  under  the  general  devise.  Gowp.  158 ;  Com.  383 ;  4  Bro.  2 ;  7  Yes.  Jnn. 
98.  Bnt  if  the  codicil  refer  expressly  to  the  lands  only  devised  by  the  will,  then  the  after- 
purchased  lands  will  nut  pass  unaer  the  general  devise  of  the  will.  7  T.  R.  482.  This  also  is  a 
general  rule,  that  if  a  man  is  seized  of  an  estate  in  fee,  and  disposes  of  it  by  will,  and  afterwards 
makes  a  conveyance  of  the  fee-simple,  and  takes  back  a  new  estate,  this  new  estate  will  not  pass 
by  the  will,  for  it  is  not  the  estate  which  the  testator  had  at  the  time  of  publishing  his  wilL 
Birdges  v.  Duchess  of  Chandos,  2  Ves.  Jun.  417. 

Equity  admits  no  revocation  which  would  not  upon  legal  grounds  be  a  revocation  at  law. 
There  are  three  cases  which  are  exceptions  to  this  general  rule,  viz. :  mortgages,  which  are  revo- 
cations pro  tanto  only,  a  conveyance  for  payments  of  debts,  or  a  conveyance  merely  for  the 
purpose  of  a  partition  of  an  estate.  In  the  two  first,  a  court  of  equity  decrees  the  redemption, 
or  tne  surplus,  to  Uiat  person  who  would  have  been  entitled  if  such  mortgage  or  conveyance  had 
not  existed,  i  e.  the  devisee.    2  Yes.  Jun.  428. 

If  an  estate  is  modified  in  a  different  manner,a8  where  a  new  interest  is  taken,from  that  iu 
which  it  BtfK)d  at  the  making  of  the  will,  it  is  a  revocation.  3  Atk.  741.  And  equitable, 
being  governed  by  the  same  rules  as  legal  estates,  if  any  new  use  be  limited,  or  any  utoration 
of  the  trusts  upon  which  thev  were  settled  take  place,  a  devise  of  them  will  be  revoked.  2 
Atk.  579.  If  A  naving  devised  lands  to  B,  afterwards  convey  to  him  a  less  estate,  as  for  years, 
to  commence  from  the  death  of  the  devisor,  this  is  a  revocation  of  the  devise  to  B;  Ch*o.  Jac. 
49 ;  but  a  grant  only  of  an  estate  for  years  is  not  a  revocation  of  a  devise  in  fee.  2  Atk.  72.  Or, 
if  A  after  devising  in  fee,  mortgage  his  lands  or  convey  them  in  fee  to  trustees  to  pay  debts, 
though  this  is  a  revocation  at  law,  it  is  not  so  in  equity,  except  pro  tanto,  1  Yem.  329,  ;^ ;  see 
alsoSYes.  Jun.  654.] 

(12)  Under  the  recent  wills  act  of  1  Yic.  c,  26,  after-acquired  real  estate  may  pass,  and  as  to 
property  of  every  kind,  the  will  speaks  and  takes  effect  from  the  testator's  death,  unless  re- 
strained by  the  terms  of  a  particular  description.  The  last  preceding  note  must  be  understood  to 
apply  exclusively  to  wills  made  before  that  act  took  effect. 

(13)  See  Parkhurst  v.  Smith,  Willes,  332;  Kane  v.  Hood,  13  Pick.  282;  Ingalls  p.  Oole,  47  Me. 
530;  Bml  «7.  Hamilton,  Wal.  Ch.  361;  Long  Island  R.  B.  Qo.  v.  Conklin,  32  Barb.  381;  French 
V,  Carhart,  1  N.  Y.  96. 

(14)  Duke  of  Northumberland  V.  Ewington,  5  T.  R.  526;  Folsom  v.  McDonough,  6  Gush. 
206;  Browning  v,  Wright,  2  B.  and  P..  13;  Jackson  v.  Stevens,  16  Johns.  110;  Babcock  v.  Wil 
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4.  That  the  deed  be  taken  most  strongly  against  him  that  is  the  agent  or  con  - 
tractor,  and  in  favour  of  the  other  party.  "  Verba  fortius  accipiuntur  contra 
proferentem,^^  (15)  As,  if  tenant  in  fee-simple  grants  to  any  one  an  estate  for  life, 
generally,  it  shall  be  construed  an  estate  for  the  life  of  the  grantee,  {j)  For  the 
principle  of  self-preservation  will  make  men  sufficiently  careful  not  to  preiudice 
their  own  interest  by  the  too  extensive  meaning  of  their  words :  and  hereby  all 
manner  of  de^it  in  any  grant  is  avoided ;  for  men  would  always  affect  ambigu- 
ous and  intricate  expressions,  provided  they  were  afterwards  at  liberty  to  put 
their  own  construction  upon  them.  But  here  a  distinction  must  be  taken 
between  an  indenture  and  a  deed-poll :  for  the  words  of  an  indenture,  executed 
by  both  parties,  are  to  be  considered  as  the  words  of  them  both ;  for,  though 
delivered  as  the  words  of  one  party,  yet  they  are  not  his  words  only,  because  the 
other  party  hath  given  his  consent  to  every  one  of  them.  But  in  a  deed-poll, 
executed  only  by  the  grantor,  they  are  the  words  of  the  grantor  onlv,  and  shall 
be  taken  most  strongly  against  him.  (Jc)  And,  in  general,  this  rule,  being  a  rule 
of  some  strictness  and  rigour,  is  the  last  to  be  resorted  to ;  and  is  never  to  be 
relied  upon,  but  where  all  other  rules  of  exposition  fail.  (/) 

5.  That,  if  the  words  will  bear  two  senses,  one  agreeable  to,  and  another 
against  law ;  that  sense  be  preferred,  which  is  most  agreeable  thereto,  (m)  As 
if  tenant  in  tail  lets  a  lease  to  have  and  to  hold  during  life  generally,  it  shall  be 
construed  to  be  a  lease  for  his  own  life  only,  for -that  stands  with  the  law ;  and 
not  for  the  life  of  the  lessee,  which  is  beyond  his  power  to  grant,  (16) 

r  »goi  1  *6.  That  in  a  deed,  if  there  be  two  clauses  so  totally  repugnant  to 
*■  J   each  other,  that  they  cannot  stand  together,  the  first  shall  oe  received, 

and  the  latter  rejected;  {n)  wherein  it  differs  from  a  will;  for  there,  of  two  such 
repugnant  clauses  the  latter  shall  stand,  (o)  Which  is  owing  to  the  different 
natures  of  the  two  instruments;  for  the  first  deed  and  the  last  will  are  always 
most  available  in  law.  (17)  Yet  in  both  cases  we  should  rather  attempt  to  recon- 
cile them,  {p) 

7.  That  a  devise  be  most  favourably  expounded,  to  pursue  if  possible  the  will 
of  the  devisor,  who,  for  want  of  advice  or  learning,  may  have  omitted  the  legal 
or  proper  phrases.  And  therefore  many  times  the  law  dispenses  with  the  want 
of  words  in  devises,  that  are  absolutely  requisite  in  all  other  instruments.  Thus, 
a  fee  may  be  conveyed  without  words  of  inheritance  ;(g)  and  an  estate-tail 
without  words  of  procreation,  (r)  By  a  will  also  an  estate  may  pass  by  mere 
implication,  without  any  express  words  to  direct  its  course.  As,  where  a  man 
devises  lands  to  his  heir  at  law,  after  the  death  of  his  wife;  here,  though  no 
estate  is  given  to  the  wife  in  express  terms,  yet  she  shall  have  an  estate  for  life 
by  implication  ;  {$)  for  the  intent  of  the  testator  is  clearly  to  postpone  the  heir 

C/^  Co.  Litt.  49.  a;Co.  LIttl84.  ri;  Bacon's  Elem.  o.  S-  (m)Co.U\X.A% 

(n)  Hardr.  M.  (o)  Co.  Litt.  112.  (p)  Cro.  Eliz.  420.    1  Yern.  80.  (q)  See  page  108. 

(r)  See  page  115.  ($)  H.  13  Hen.  YU,  17.    1  Yent.  S76. 

BOD,  17  Me.  372;  Norrisr.  Showerman,  2  Dong.  Mich.  16;  Moore  r.  Jackson,  4  Wend.  58;  Jack- 
son V,  Blodget,  16  Johns.  172. 

(15)  Hathaway  v.  Power,  6  Hill,  453;  Cicotte  v.  Gagnier,  2  Mich.  .381 ;  Glover  r.  Shields.  32 
Barb.  374.  This  rule,  however,  is  one  which  the  courts  only  apply  when  no  satisfactory  result 
can  be  reached  by  other  rules  of  an^ysis  and  construction.  2  Washb.  Real  Prop.  628;  Mar;U]all 
V.  Niles,  8  Conn.  .369;  Carroll  v.  Norwo(»d,  5  H.  and  J.  163. 

(16)  See  Post  v.  Hoover,  33  N.  Y.  593. 

(17)  [Such  was  held  to  be  the  law  m  the  time  of  Lord  Coke.  See,  accordingly,  6  Yes.  102; 
5  id.  247,  407.  But  now  where  the  same  estate  is  devised  to  A  in  fee,  and  afterwards  to  B  in 
fee,  in  the  same  wiU,  they  are  construed  to  take  the  estate  as  joint  tenants  or  tenants  in  common, 
according  to  the  limitation  of  the  estates  and  interests  devised.  3  Atk.  493;  Harg.  Go.  Litt  112. 
b.  n.  1.] 

The  rule  that  the  last  clause  shall  prevail  where  two  are  irreconcilable,  is  one  to  be  applied 
only  in  the  last  resort,  where  the  instrument  does  not  furnish  better  means  of  ascertaining  the 
probable  intent  Inglehart  v.  Eirwan,  10  Md.  .559  ;  Bradley  r.  Amidoo,  10  Paige,  235.  And  kc*c 
Auburn  Seminary  c.  Kellogg,  16  N.  Y.  83;  Thrasher  v.  Ingram,  32  Ala.  t)45;  Everitt  r.  Everitt, 
29  N  Y.  39 ;  Sweet  v.  Chase.  2  N.  Y.  73 ;  see  also  the  English  cases  of  Doe  r.  Davies,  4  M.  and 
W.  599;  Langham  o.  Sandford,  19  Yes.  647;  Clayton  r  Lowe,  5  B.  and  Aid.  636. 
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till  after  her  death  ;  and,  if  she  does  not  take  it,  nobody  else  can.  (18)  So,  also,, 
where  a  devise  is  of  black-acre  to  A,  and  of  white-acre  to  B  in  tail,  and  if  they 
both  die  without  issue,  then  to  C  in  fee ;  here  A  and  B  have  cross  remainders 
by  implication,  and  on  the  failure  of  cither's  issue,  the  other  or  his  issue  shall 
take  the  whole ;  and  C's  remainder  over  shall  be  postponed  till  the  issue  of  both 
shall  faiL(^)  But,  to  avoid  confusion,  no  such  cross  remainders  are  allowed 
between  more  than  two  devisees :  {u)  (19)  and,  in  general,  where  any  implica- 
tions are  allowed,  they  must  be  such  as  are  nee  ssary  (or  at  least  highly 
*vrobable)  and  not  merely  possible  implications,  (w)  (20)  And  herein  r  ^^ogo  i 
there  is  no  distinction  between  the  rules  of  law  and  of  equity;  for  the   *■  ^ 

will,  being  considered  in  both  courts  in  the  light  of  a  limitation  of  uses,  (x)  is 
construed  in  each  with  equal  favour  and  benignity,  and  expounded  rather  on  its 
own  particular  circumstances,  than  by  any  general  rules  oit  positive  law.  (21) 

And  thus  we  have  taken  a  transient  view,  in  this  and  the  three  preceding 
chapters,  of  a  very  large  and  diffusive  subject,  the  doctrine  of  common  assur- 
ances :  which  concludes  our  observations  on  the  title  to  things  real,  or  the 
means  by  which  they  may  be  reciprocally  lost  and  acquired.  We  have  before 
considered  the  estates  which  may  be  had  m  them,  with  regard  to  their  duration 
or  (quantity  of  interest,  the  time  of  their  enjoyment,  and  the  number  and  con- 
nexions of  the  persons  entitled  to  hold  them :  we  have  examined  the  tenures, 
both  ancient  and  modem,  whereby  those  estates  have  been,  and  are  now,holden : 
and  have  distinguished  the  object  of  all  these  inquiries,  namely,  things  real  into 
the  corporeal  or  substantial  and  incorporeal  or  ideal  kind  ;  and  have  thus  con- 
sidered the  riffhts  of  real  property  in  every  light  wherein  they  are  contemplated 
by  the  laws  of  England.  A  system  of  laws  that  differs  much  from  every  other 
system,  except  those  of  the  same  feudal  oridn,  in  its  notions  and  regulations  of 
landed  estates ;  and  which,  therefore,  could  in  this  particular  be  very  seldom 
compared  with  any  other. 

The  subject  which  has  thus  employed  our  attention,  is  of  very  extensive  use, 
and  of  as  extensive  variety.  And  vet,  I  am  afraid,  it  has  afforded  the  student 
less  amusement  and  pleasure  in  the  pursuit,  than  the  matters  discussed  in  the 
preceding  book.  To  say  the  truth,  the  vast  alterations  which  the  doctrine  of 
real  property  has  undergone  from  the  conquest  to  the  present  time ;  the  infinite 
determinations  upon  points  that  continually  arise,  and  which  have  been  heaped 
one  upon  another  for  a  course  of  seven  centuries,  without  any  order  or 
^method ;  and  the  multiplicity  of  acts  of  parliament  which  have  amended,  r  «qoq  i 
or  sometimes  only  altered,  the  common  law :  these  causes  have  made  the   ■-  J 

study  of  this  branch  of  our  national  jurisprudence  a  little  perplexed  and  intri- 
cate. It  hath  been  my  endeavour,  principally,  to  select  such  parts  of  it  as  were  of 
the  most  geneml  use,  where  the  principals  were  the  most  simple,  the  reasons  of 
them  the  most  obvious,  and  the  pi*actice  the  least  embarrassed.  Yet  I  cannot 
presume  that  I  have  always  been  thoroughly  intelligible  to  such  of  my  readers 
as  were  before  strangers  even  to  the  very  terms  of  art  which  I  have  been  obliged 

CtJ  Freem.  484.  (uj  Cro.  Jao.  6U.    1  Ventr.  224.    S  Show.  1». 

CwJ  Vau^h.  262.  (xj  FiUg.  236.    11  Mod.  163. 

(18)  [But  the  heir  shall  not  be  diRinherited  bnt  bj  a  pliun,  and  not  merely  a  probable  mten- 
tion.    Doe  v.  Wilkinson,  Ji  T.  R.  209.] 

(19)  [The  contrary  has  for  some  time  been  fully  e8tabli«hed  ;  and  this  has  been  laid  down  by 
Lord  Mansfield,  an  a  general  rule,  viz, :  wherever  cross  remainders  are  to  be  raised  between  two 
and  no  more,  the  favorable  j)resumption  is  in  support  of  cross  remainders ;  where  between  more 
than  two,  the  presumption  is  against  them ;  but  tiie  intention  of  the  testator  may  defeat  the  pre- 
sumption in  either  case.    Perry  et  al.  v.  White,  Cowp.  777,  797 ;  4  T.  R.  710.] 

In  a  will  there  may  be  cross  remainders  among  any  number  by  implication,  where  it  is  the 
manifest  intention  of  the  testator,  though  he  has  given  the  estates  to  the  respective  heirs  of  their 
bodios.    2  East,  36.    See  1  Taunt.  234 ;  2  Jarai.  on  Wills,  457.] 

(20)  See  what  is  said  by  Lord  £ld(m  on  this  subject  in  1  Yes.  and  B.  466. 

(21)  For  Mr.  Jarman's  rules  for  the  constraction  of  wills,  see  2  Jarm.  on  "Wills,  ed.  1861,  762 
et  seq, ;  Redf.  on  Wills,  425,  note.  For  general  rules  on  the  same  subject,  see  Mann  v.  Mann,  14 
Johns.  1 ;  Christie  v.  Phyfo,  19  N.  Y.  344. 
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to  make  use  of;  though,  whenever  those  have  first  occurred,  I  have  generally 
attempted  a  short  explication  of  their  meaning.  These  are  indeed  the  more 
numerous,  oi),  account  of  the  different  languages  which  our  law  has  at  different 

Seriods  been  taught  to  speak;  the  difficulty  arising  from  which  will  insensibly 
iminish  by  use  and  familiar  acquaintance.  And  therefore  I  shall  close  this 
branch  of  our  inquiries  with  the  words  of  Sir  Edward  Coke :  (y)  "  Albeit  the 
student  shall  not  at  any  one  dav,  do  what  he  can,  reach  to  the  mil  meaning  of 
all  that  is  here  laid  down,  yet  let  him  no  way  discourage  himself,  but  proceed : 
for  on  some  other  day,  in  some  other  place '*  (or  perhaps  upon  a  second  perusal 
of  the  same),  "  his  doubts  will  be  probably  removed." 


CHAPTER  XXIV. 
OF  THINGS  PERSONAL. 


TJiTDEK  the  name  of  things  personal  are  included  all  sorts  of  things  movable, 
which  may  attend  a  man's  person  wherever  he  ^oes;  (1)  and,  therefore,  being 
only  the  objects  of  the  law  while  they  remain  within  the  limits  of  its  jurisdic- 
tion, and  being  also  of  a  perishable  quality,  are  not  esteemed  of  so  high  a  nature, 
nor  paid  so  much  regard  to  bv  the  law,  as  things  that  are  in  their  nature  more 
permanent  and  immovable^  as  landfl  and  houses  and  the  profits  issuing  thereout 
These  being  constantly  within  the  reach,  and  under  the  protection,  of  the  law, 
were  the  principal  favourites  of  our  first  legislators :  who  took  all  imaginable 
care  in  ascertaining  the  rights,  and  directing  the  disposition,  of  such  property 
as  they  imagined  to  be  lastmg,  and  which  would  answer  to  posterity  the  trouble 
and  pains  that  their  ancestors  employed  about  them;  but  at  the  same  time 
entertained  a  very  low  and  contemptuous  opinion  of  all  personal  estate,  which 
they  regarded  as  only  a  transient  commodity.  The  amount  of  it  indeed  was 
comparatively  very  trifling,  during  the  scarcity  of  money  and  the  ignorance  of 
luxurious  refinements,  which  prevailed  in  the  feudal  ages.  Hence  it  was,  that 
a  tax  of  the  fifteenth,  tenth,  or  sometimes  a  much  larger  proportion,  of  all  the 
movables  of  the  subject,  was  frequently  laid  without  scruple,  and  is  mentioned 
with  much  unconcern  by  our  ancient  historians,  though  now  it  would  justly 
r  *^Rfi  1  ^^^^^  ^^^  opulent  merchants  and  stockholders.  And  hence,  ♦likewise. 
L  ^^^  J  may  be  derived  the  frequent  forfeitures  inflicted  by  the  common  law,  of 
all  a  man's  goods  and  chattels,  for  misbehaviours  and  inadvertencies  that  at 

(y)  Proeme  to  1  Inst. 

(1)  ["Chattels''  are  real  or  personal.  Go.  Lit.  118,  b.  Chattels  real  are  such  as  ooncem  the 
realty,  as  a  term  for  years.  Id.  Chattels  personal  are  cattle,  stuff,  Ac,  fowls,  tame  or  re- 
claimed, deer,  coneys  tame,  fish  in  a  trunk,  tithes  severed  from  the  nine  parts,  trees  sold  or 
reserved  upon  a  sale, — Hob.  17:^ — and  emblements.  Com.  Dig.  Biens,  A.  2.  The  terms  *'gooda 
and  chattels''  include  cbose.<t  in  action  as  well  as  those  in  possession.  12  Co.  1;  1  Atk.  Id2. 
But  a  bill  of  exchange,  mortgage,  bond,  and  banker's  receipt,  will  not  pass  by  a  bequest  of  all  tho 
testator's  *•  property ''  m  a  particular  house,  though  cash  and  bank  notes  would  have  parsed,  they 
being  quasi  casn ;  for  bills,  bonds,  &o,,  are  mere  evidence  of  title  to  things  out  of  the  house  and 
not  things  in  it.  1  Sch.  and  Lof.  318  ;  11  Ves.  662.  The  term  '*  chattels '''is  mote  comprehensive 
than  *' goods,"  and  will  conclude  animate  as  well  as  inanimate  property.  The  term  "goods" 
will  not  include  fixtures ;  but  the  word  "effects"  may  embrace  the  same.  7  Taunt.  lf«;  4  J. 
B.  Moore,  73 ;  4  B.  and  A.  206.  Invalid  exchequer  bills  are  securities  and  effects  within  mean- 
ing of  15  Geo.  II,  c.  13.  1  New.  R.  I.  The  terms  "  effects,  both  real  and  personal,"  in  a  will, 
pass  freehold  estates,  and  all  chattels  real  and  personal.  3  Bro.  P.  C.  388.  As  to  trees,  see  Com. 
Dig.  Biens,  H.  j  2  Saund.  index.  Trees :  Bridgm.  index,  tit.  Timber,  when  severed  or  contracted 
to  be  severed,  from  the  land  passes  as  personed  property.  Hob.  173 ;  11  Co.  50 ;  Com.  Di^.  Biens; 
H.  Toner's  L.  Bx.  195,  196.]    Upon  the  general  subject,  seq  the  vexy  complete  and  satisfactury 

eadse  on  Personal  Property  by  Mr.  Williams. 
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present  hardly  seem  to  deserve  so  severe  a  punishment.  Our  ancient  law-books, 
which  are  founded  npon  the  feudal  provisions,  do  not,  therefore,  often  condescend 
to  regulate  this  species  of  property.  There  is  not  a  chapter  in  Britton,  or  the 
Mirror,  that  can  fairly  be  referred  to  this  head ;  and  the  little  that  is  to  be  found 
in  Qlanvil,  Bracton,  and  Fleta,  seems  principally  borrowed  from  the  civilians. 
But  of  later  years,  since  the  introduction  and  extension  of  trade  and  commerce, 
which  are  entirely  occupied  in  this  species  of  property,  and  have  greatly  aug- 
mented its  (quantity,  and,  of  course,  its  value,  we  have  learned  to  conceive  differ- 
ent ideas  of  it  Our  courts  now  regard  a  man's  i)ersona]ty  in  a  light  nearly,  if 
not  quite,  equal  to  his  realty :  and  have  adopted  a  more  enlarged  and  less  tech- 
nical mode  of  considering  the  one  than  the  other ;  frequently  drawn  from  the 
rules  which  they  fopnd  already  established  by  the  Roman  law,  wherever  those 
rules  appeared  to  be  well  grounded  and  apposite  to  the  case  in  question,  but 
principally  from  reason  and  convenience,  adapted  to  the  circumstances  of  the 
times ;  preserving  withal  a  due  regard  to  ancient  usages,  and  a  certain  feudal 
tincture,  which  is  still  to  be  found  in  some  branches  of  personal  property. 

But  things  personal,  by  our  law,  do  not  only  include  things  movable  but  also 
something  more :  the  whole  of  which  is  comprehended  under  the  general  name 
of  cliatteUy  which,  Sir  Edward  Coke  says,  (a)  is  a  French  word,  signifying  goods. 
The  appellation  is  in  truth  derived  from  the  technical  Latin  word,  catalla: 
which  primarily  signified  only  beasts  of  husbandry,  or  (as  we  still  call  them) 
cattUy  but  in  its  secondary  sense  was  applied  to  all  movables  in  general,  {b)  In 
the  grand  coustumier  of  Isormandy  {c)  a  chattel  is  described  as  a  mere  mova- 
ble, but  at  the  same  time  it  is  set  in  opposition  to  a  fief  or  feud :  so  that  not  only 
goods,  but  whatever  was  not  a  feud,  were  accounted  chattels.  *And  it  p  »gg«  -. 
IS  in  this  latter,  more  extended,  negative  sense,  that  our  law  adopts  it ;   >-  ^ 

the  idea  of  goods,  or  movables  only,  being  not  sufficiently  comprehensive  to 
take  in  evei7 thing  that  the  law  considers  as  a  chattel  interest  For  since,  as 
the  commentator  on  the  coustumier  (d)  observes,  there  are  two  requisites  to 
make  a  fief  or  heritage,  duration  as  to  tinle,  and  immobility  with  regard  to 
place :  whatever  wants  either  of  these  qualities  is  not,  according  to  the  Normans, 
an  heritage  or  fief;  or,  according  to  us,  is  not  a  real  estate;  the  consequence  of 
which  in  both  laws  is,  that  it  must  be  a  personal  estate,  or  chattel. 

Chattels  therefore  are  distributed  by  the  law  into  two  kinds ;  chattels  realy 
and  chattels  personal  (e) 

1.  Chattels  rca^,  saith  Sir  Edward  Coke,  (/)  are  such  as  concern,  or  savour 
of,  the  realty ;  as  terms  for  years  of  land,  wardships  in  chivalry  (while  the  mili- 
tary tenures  subsisted),  the  next  presentation  to  a  church,  estates  by  a  sbitute- 
merchant,  statute-staple,  elegit,  or  the  like;  of  all  which  we  have  already  spoken. 
And  these  are  called  real  chattels,  as  being  interests  issuing  out  of,  or  annexed 
to,  real  estates :  of  which  they  have  one  quality,  viz.,  immobility,  which  denomi- 
nates them  real;  but  want  the  other,  viz.,  a  sufficient,  legal,  indeterminate 
duration;  and  this  want  it  is  that  constitutes  them  chattels.  The  utmost 
period  for  which  they  can  last  is  fixed  and  determinate,  either  for  such  a  space 
of  time  certain,  or  till  such  a  particular  sum  of  money  be  raised  out  of  such  a 
particular  income ;  so  that  they  are  not  equal  in  the  eye  of  the  law  to  the  lowest 
estate  of  freehold,  a  lease  for  another's  life ;  their  tenants  were  considered  upon 
feudal  principles  as  merely  bailiffs  or  farmers ;  and  the  tenant  of  the  freehold 
might  at  any  time  have  destroyed  their  interest,  till  the  reign  of  Henry  VIII.  ( g) 
A  freehold,  which  alone  is  a  real  estate,  and  seems  (as  has  been  said)  to  answer 
to  the  fief  in  Normandy,  is  conveyed  by  corporal  investiture  and  *livery  r  ^o^iy  -i 
of  seisin ;  which  gives  the  tenant  so  strong  a  hold  of  the  land,  that  it  never   *■  J 

after  can  be  wrested  from  him  during  his  life,  but  by  his  own  act  of  voluntary 
transfer  or  of  forfeiture ;  or  else  by  the  happening  of  some  future  contingency, 

(a)  1  Inst.  118.  fbj  Dnfresne  H.  40©.  fe)  C.  87. 

fd)  II  conviendroit  quil/tut  non  mmtuabU  et  tie  duree  a  Um  Hour».  fol.  107.  a. 

(ej  So,  too,  in  thu  Norman  law.  Cateux  »ont  meubles  et  immeuhlet ;  aicomme  vrttU  mtubles  tant  qui  tmrU' 
porter  sepeuvent  et  erituivir  le  corps  ;  immeubles  aont  cho*e»  qui  ne  peuvent  en  guivir  le  corps,  n<  estre  tranB- 
porteest  et  tout  ce  qui  n'est  point  en  heritage.    LL.    Will.  NoUii.  o.  4,  apud  Dufk-e«ne,  II.  40». 

ff)  1  InBt.  118.  (g)  bee  page  142. 
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ae  in  estates /^er  auter  vie,  and  the  determinable  freeholds  mentioned  in  a  formei 
chapter.  (A)  And  even  these,  being  of  an  uncertain  duration,  may  bypossibilitj 
last  for  the  owner's  life ;  for  the  law  will  not  presuppose  the  contingency  to 
happen  before  it  actually  does,  and  till  then  the  estate  is  to  all  intents  and  pur- 
poses a  life-estate^  and  therefore  a  freehold  interest  On  the  other  hand,  a  chat- 
tel interest  in  lands,  which  the  Normans  put  in  opposition  to  fief,  and  we  to 
freehold,  is  conveyed  by  no  seisin  or  corporal  investiture,  but  the  possession  is 
gained  by  the  mere  entry  of  the  tenant  himself ;  and  it  will  certainly  expire  at 
a  time  prefixed  and  determined,  if  not  sooner.  Thus  a  lease  for  years  must  neces- 
sarily &ki\  at  the  end  and  completion  of  the  term ;  the  next  presentation  to  a 
chni*ch  is  satisfied  and  gone  the  instant  it  comes  into  possession,  that  is,  by  the 
first  avoidance  and  presentation  to  the  living;  the  conaitional  estates  by  statutes 
and  elegit  are  determined  as  soon  as  the  debt  is  paid ;  and  so  guardianship  in 
chivalry  expired  of  course  the  moment  that  the  heir  came  of  age.  And  if  there 
be  any  other  chattel  real,  it  will  be  found  to  correspond  with  the  rest  in  this 
essential  quality,  that  its  duration  is  limited  to  a  time  certain,  beyond  which  it 
cannot  subsist  (2) 

2.  Chattels  personal^  are,  properly  and  strictly  speaking,  things  movable; 
which  may  be  annexed  to  or  attendant  on  the  person  of  the  owner,  and  car- 
ried about  with  him  from  one  part  of  the  world  to  another.  Such  are  animals, 
household  stuff,  money,  jewels,  corn,  garments,  and  everything  else  that  can 
properly  be  put  in  motion,  and  transferred  from  place  to  place.  And  of  this 
Kind  of  chattels  it  is  that  we  are  principally  to  speak  in  the  remainder  of  this 
book ;  having  been  unavoidably  led  to  consider  the  nature  of  chattels  real,  and 
r  ^goQ  1  their  incidents,  in  the  former  chapters,  which  were  *emploved  upon  real 
L  ^^^  J  estates ;  that  kind  of  property  being  of  a  mongrel,  amphibious  nature, 
originally  endowed  with  one  only  of  the  characteristics  of  each  species  of  things; 
the  immobility  of  things  re^l,  and  the  precarious  duration  of  things  personal. 

Chattel  interests  being  thus  distinguished  and  distributed,  it  wul  be  proper  to 
consider,  first,  the  nature  of  that  property,  or  dominion,  to  which  they  are  liable; 
which  must  be  principally,  nay  solely,  referred  to  personal  chattels :  and,  sec- 
ondly, the  titk  to  that  property,  or  how  it  may  be  lost  and  acquired.  Of  each 
of  these  in  its  order. 


CHAPTER  XXV. 
OF  PROPERTY  IN  THINGS  PERSONAL. 

Property  in  chattels  personal  may  be  either  in  posseeeion :  which  is  where  a 
man  hath  not  only  the  right  to  enjoy,  but  hath  the  actual  enjoyment  of,  the 
thing :  or  else  it  is  m  action  ;  where  a  man  hath  only  a  bare  right^  without  any 
occupation  or  enjoyment  And  of  these  the  former,  or  property  in  poesession, 
is  divided  into  two  sorts,  an  absolute  and  a  qualified  property. 

I.  First,  then,  of  property  in  possession  absolute,  (1)  which  is  where  a  man 
nath,  solely  and  exclusively,  the  right,  and  also  the  occupation,  of  any  movable 

Ck)  Page  120. ^ 

(2)  [It  18  a  rale  of  the  law  of  England,  in  common  with  that  of  most  other  nations,  that  the 
tide  hy  succession  to  pereonaJ  property,  wherever  it  is  situated,  shall  be  determined  hy  tbo 
law  of  the  domicile  of  the  deceased  owner.  1  H.  Bl.  670 ;  5  Ves.  750 ;  5  B.  and  Cr.  451 ;  1 
Hagg.  474, 498 ;  8  Sim.  310.  But  it  has  been  denied  by  a  justly  esteemed  writer  that  tbU  rate 
extends  to  chattels  realt  on  the  ground  that  the  treatment  of  such  property  as  perHonalty  is 

Eeculiar  to  our  own  law.    1  Jarm.  on  Wills,  4  ;  2  id.  740.    The  point  lippears  to  be  unaffected 
y  decision,  and  is  perhaps  open  to  argument  on  both  sides.    See  2  P.  Wms.  622.] 
(1)  [It  is  a  rule  of  law,  that  the  absolute  or  general  property  of  personal  ehattele,  drawg  to  it 
the  supposed  pOssessian.    2  Saund.  47,  a.] 
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chattels;  so  that  they  cannot  be  transferred  from  him,  or  cease  to  be  his,  with- 
out his  own  act  or  defanlt  Such  may  be  all  inanimate  things,  as  goods,  plate, 
money,  jewels,  implements  of  war,  garments  and  the  like:  such  also  may  be  all 
vegetable  productions,  as  the  fruit  or  other  parts  of  a  plant,  when  severed  froni 
the  body  of  it ;  or  the  whole  plant  itself,  when  severed  from  the  ^ound ;  none 
of  which  can  be  moved  out  of  the  owner's  possession  without  his  own  act  or 
consent,  or  at  least  without  doing  him  injury,  which  it  is  the  business  of  the 
law  to  prevent  or  remedy.    Of  these,  therefore,  there  remains  little  to  be  said. 

But  with  regard  to  animals  which  have  in  themselves  a  principle  and  power 
of  motion,  and  (unless  particularly  confined)  can  convey  themselves  from  one 
part  of  the  world  to  another,  there  is  a  great  difference  made  with  respect  to 
•their  several  chisses,  not  only  in  our  law,  but  in  the  law  of  nature  and  r  moon  -i 
of  all  civilized  nations.    They  are  distinguished  into  such  as  are  domitce,   L  J 

and  such  as  are  ferce  naturm :  some  being  of  a  tame  and  others  of  a  mid  dispo- 
sition, lu  such  as  are  of  a  nature  tame  and  domestic  (as  horses,  kine,  sheep, 
poultry,  and  the  like),  a  man  may  have  as  absolute  a  property  as  in  any  inani- 
mate beings ;  because  these  continue  perpetually  in  his  occupation,  and  will  not 
stmy  from  his  house  or  person,  unless  by  accident  or  fraudulent  enticement,  in 
either  of  which  cases  the  owner  does  not  lose  his  property :  (a)  in  which  our  law 
agrees  with  the  laws  of  France  and  Holland,  (ft)  The  stealing,  or  forcible 
abduction,  of  such  property  as  this,  is  also  felony;  for  these  are  things  of  intrin- 
sic value,  serving  for  the  food  of  man ;  or  else  for  the  use  of  husbandry,  (c)  But 
in  animals /ere?  naturm  a  man*  can  have  no  absolute  property. 

Of  all  tame  and  domestic  animals,  the  brood  belongs  to  the  owner  of  the  dam 
or  mother ;  the  English  law  agreeing  with  the  civil,  that  ^^ partus  sequitur  ven- 
trem  "  in  the  brute  creation,  though  for  the  most  part  in  the  human  species  it 
disallows  that  maxim.  And  therefore  in  the  laws  of  England,  (d)  as  well  as 
Eome,  {e)  "  si  equam  meam  equus  tuus  prcegnantem  fecerit^  non  est  tuum  sed 
meum  quod  naium  estP  And,  for  this  Puffendorf  (/)  gives  a  sensible  reason: 
not  only  because  the  Tna]^  \^  frftgnf^ntly  unknown;  but  also  because  the  dam, 
during  the  time  of  her  pregnancy,  is  almost  useless  to  the  proprietor,  and  must 
be  maintained  with  great  expense  and  care:  wherefore,  as  her  owner  is  the  loser 
by  her  pregnancy,  he  ought  to  be  the  gainer  by  her  brood.  An  exception  to  this 
rule  is  in  the  case  of  young  cygnets ;  which  belong  equally  to  the  owner  of  the 
cock  and  hen,*and  shall  be  divided  between  them.  (^)  But  here  the  reasons  of 
the  general  rule  cease,  and  "cessante  *ratio7ie  cessat  et  ipsa  lex:"  for  the  r  ,|,qq^  -i 
male  is  well  known,  by  his  constant  association  with  the  female ;  and   •-  J 

for  the  same  reason  the  owner  of  the  one  doth  not  suflTer  more  disadvantage, 
during  the  time  of  pregnancy  and  nurture,  than  the  owner  of  the  other. 

II.  Other  animals,  that  are  not  of  a  tame  and  domestic  nature,  are  either  not 
the  objects  of  property  at  all,  or  else  fall  under  our  other  division,  namely,  that 
of  qualified,  limited,  or  special  property;  which  is  such  as  is  not  in  its  nature 
permanent,  but  may  sometimes  subsist,  and  at  other  times  not  subsist  In  dis- 
cussing which  subject,  I  shall  in  the  first  place  show,  how  this  species  of 
property  may  subsist  in  such  animals  as  are  ferm  naturm,  or  of  a  wild  nature; 
and  then  how  it  may  subsist  in  any  other  things,  when  under  particular 
tircumstunces. 

First,  then,  a  man  may  be  invested  with  a  qualified,  but  not  an  absolute,  prop- 
erty in  all  creatures  that  are  ferm  natures,  either  per  industriani,  propter  im- 
potentiam,  ot  propter  privilegiwn, 

1.  A  qualified  property  may  subsist  in  animals  ferm  naturm  per  industriam 
ho  minis :  (%)  by  a  man's  reclaiming  and  making  them  tame  by  art,  industry, 
and  education;  or  by  so  confining  them  within  nis  own  immediate  power,  that 

(a)  4  Mod.  819.  (6)  Fin.  In  JnJl.  I.  2.  tU,  1,  «  15.  (c)  1  Hal.  P.  C.  611. 512. 

(d)  Bro,  Abr.  tU.  propertie,  29.  (€)  ly.  6,  1»  6.  (/)  L.  of  N.  1,  i,  c.  7.  {g)  7  Bep.  17. 

(2)  See  Williams  on  Real  Prop.  19,  and  the  observations  by  Mr.  Justice  Bayley,  8  B.  and  0. 
937. 
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they  cannot  escape  and  use  their  natural  liberty.  And  under  this  head  some 
writers  have  ranked  all  the  former  species  of  animals  we  have  mentioned,  ap- 
prehending none  to  be  originally  and  naturally  tame,  but  only  made  so  by  art 
and  custom,  as  horses,  swine,  and  other  cattle;  which,  if  originally  left  to  them- 
selves, would  have  chosen  to  rove  up  and  down,  seeking  their  food  at  lai'ge,  and 
•  are  only  made  domestic  by  use  and  familiarity:  and  are  therefore,  say  they, 
called  matisueta,  quasi,  manui  asstceta.  But  however  well  this  notion  may  be 
founded,  abstractedly  considered,  our  law  apprehends  the  most  obvious  distinc- 
tion to  be,  between  such  animals  as  we  generally  see  tame,  and  are  therefore 
seldom,  if  ever,  found  wandering  at  lar^e,  which  it  calls  domitcB  naiurm:  and 
such  creatures  as  are  usually  found  at  liberty,  which  are  therefore  supposed  to 
r  ^jogo  1  ^  more  emphatically /er»  *n(Uur(B,  though  it  may  happen  that  the  lat- 
I-  -^    ter  shall  be  sometimes  tamed  and  confined  by  the  art  and  industry  of 

man.  Such  as  are  deer  in  a  park,  hares  or  rabbits  in  an  enclosed  warren,  doves 
in  a  dove-house,  pheasants  or  partridges  in  a  mew,  hawks  that  are  fed  and  com- 
manded by  their  owner,  and  fish  in  a  private  pond  or  in  trunks.  These  are  no 
longer  the  property  of  a  man,  than  while  they  continue  in  his  keeping  or  actual 
possession :  but  if  at  any  time  they  rejoin  their  natural  liberty,  his  property 
instantly  ceases;  unless  they  have  ammum  revertendi,  which  is  only  to  be 
known  by  their  usual  custom  of  returning,  {h)  A  maxim  which  is  borrowed 
from  the  civil  law;(i)  ^'revertendi  animum  videntur  desinere  habere  tunc, 
cum  revertendi  consueiudinem  deseruerint."  The  law  therefore  extends  this 
possession  farther  than  the  mere  manual  occupation ;  for  my  tame  hawk  ihat 
is  pursuing  his  quarry  in  my  presence,  though  he  is  at  liberty  to  go  where  he 
pleases,  is  nevertheless  my  property ;  for  he  hath  animum  revertendu  So  are 
my  pigeons,  that  are  flying  at  a  distance  from  their  home  (especially  of  the  carrier 
kind),  and  likewise  the  deer  that  is  chased  out  of  my  park  or  forest,  and  is  in- 
stantly pursued  by  the  keeper  or  forester;  all  which  remain  still  in  my  posses- 
sion, and  I  still  preserve  my  qualified  property  in  them.  But  if  they  stray 
without  my  knowledge,  and  do  not  return  in  the  usual  manner,  it  is  then  law- 
ful for  any  stranger  to  take  them,  (k)  But  if  a  deer,  or  any  wild  animal  reclaimed, 
hath  a  collar  or  other  mark  put  upon  him,  and  goes  and  returns  at  his  pleasure ; 
or  if  a  wild  swan  is  taken,  and  marked  and  turned  loose  in  the  river,  the 
owner's  property  in  him  still  continues,  and  it  is  not  lawful  for  any  one  else  to 
take  him :  (/)  but  otherwise,  if  the  deer  has  been  long  absent  without  returning, 
or  the  swan  leaves  the  neighbourhood.  Bees  also  are  fera  naiurm  ;  but  when 
hived  and  reclaimed,  a  man  may  have  a  qualified  property  in  them,  by  the  law 
r  *^Q^  1  ^^  nature,  as  well  as  by  the  civil  law.  (m)  ♦And  to  the  same  purpose,  not 
L  J   to  say  in  the  same  words,  with  the  civil  law,  speaks  Bracton:(n) 

occupation,  that  is,  hiving  or  including  them,  gives  the  property  in  bees ;  for 
though  a  swarm  lights  upon  my  tree,  1  have  no  more  property  in  them  till  I 
have  hived  them,  than  I  have  in  the  birds  which  make  their  nests  thereon,  and 
therefore  if  another  hives  them,  he  shall  be  their  proprietor:  but  a  swarm, 
which  fly  from  and  out  of  my  hive,  are  mine  so  long  as  I  can  keep  them  in 
sight,  and  have  power  to  pursue  them ;  and  in  these  circumstances  no  one  else 
is  entitled  to  take  them.  But  it  hath  been  also  said,  (o)  that  with  us  the  only 
ownership  in  bees  is  ratione  soli  ;  and  the  charter  of  the  forest,  (/?)  which  allows 
every  freeman  to  be  entitled  to  the  honey  found  within  his  own  woods,  affords 
great  countenance  to  this  doctrine,  that  a  qualified  property  may  be  had  in 
bees,  in  consideration  of  the  property  of  the  soil  whereon  they  are  found.  (3) 

(ft)  Bnuston,  I.  «,  e.  1.    7  Rep.  17.  (0  InMt.  2, 1.  16.  [h)  Fliich.  L.  177. 

U)  Croinpt.  of  Coiirta.  167.    7  Uop.  10.  (m)  Puff.  2.  4,  e.  6.  i  6.    liut.  2.  1. 14.  («)  2.  S,  o.  1.  f  S. 

(o)  Bro.  Abr.  tU.  propertU,  87,  cites  41  Edw.  ni,  84.  (p)  9  Hea.  Ill,  c.  13. 

(3)  [With  respeot  to  rooks  it  bafl  been  recently  determined,  that  no  action  in  nnAtainable 
a<;ainst  a  person  tor  malicionsly  cau:«ing  loaded  guns  to  be  discharged  near  a  neighbor'a  clor^e 
and  trees,  and  thereby  disturbing  and  driving  away  the  rooks  which  used  to  resort  to  and 
have  young  in  the  same,  inasmuch  as  rooks  are  a  species  of  birds  ferof  natur<B,  destructive 
in  their  habits,  not  properly  an  article  of  food,  and  not  protected  by  any  act  of  pariiamonC 
5R0 
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In  all  these  creatures,  reclaimed  from  the  wildness  of  their  nature,  the  prop- 
erty is  not  absolute  but  defeasible :  a  property,  that  may  be  destroyed  if  they 
resume  their  ancient  wildness  and  are  found  at  lar^e.  For  if  the  pheasants 
escape  from  the  mew,  or  the  fishes  from  the  trunk,  and  are  seen  wandering  at 
large  in  their  proper  element,  they  become  ferm  natur<B  Bg&m;  and  are  free  and 
o])en  to  the  first  occupant  that  hath  ability  to  seize  them.  But  while  they  thus 
continue  my  qualified  or  defeasible  property,  they  are  as  much  under  the  pro- 
tection of  the  law,  as  if  they  were  absolutely  and  indefeasibly  mine;  and  au 
action  will  lie  against  any  man  that  detains  them  from  me,  or  unlawfully  des- 
troys them.  (4)  It  is  also  as  much  felony  by  common  law  to  steal  such  of  them 
as  are  fit  for  food,  (4)  as  it  is  to  steal  tame  animals:  (g)  but  not  so,  if  they  are 
only  kept  for  pleasure,  curiosity,  or  whim,  as  dogs,  bears,  cats,  apes,  parrots,  and 
singing-birds;  fr)  because  their  value  is  not  intrinsic,  but  depending  only  on 
tlie  caprice  of  tne  owner:  («)  though  it  is  such  an  invasion  of  property  as  may 
♦amount  to  a  civil  injury,  and  be  redressed  by  a  civil  action,  (t)  Yet  r  ♦394  -i 
to  steal  a  reclaimed  hawk  is  felony  both  by  common  law  and  statute;    *■  -* 

(ti)  which  seems  to  be  a  relic  of  the  tyranny  of  our  ancient  sportsmen.  And, 
among  our  elder  ancestors  the  ancient  Britons,  another  species  of  reclaimed  ani- 
mals, viz.,  cats,  were  looked  upon  as  creatures  of  intrinsic  value;  and  the  killing 
or  stealing  one  was  a  grievous  crime,  and  subjected  the  oftfender  to  a  fine ;  espe- 
cially if  it  belonged  to  the  king's  household,  and  was  the  cusios  horrei  reffii,  for 
which  there  was  a  very  peculiar  forfeiture,  (w)  And  thus  much  of  qualified 
property  in  wild  animals,  reclaimed  per  mdustriam,  (5) 

2.  A  QUALIFIED  property  may  also  subsist  with  relation  to  animals  ferm 
naturm,  rations  impotenticBy  on  account  of  their  own  inability.  As  when  hawks, 
herons,  or  other  birds  build  in  my  trees,  or  coneys  or  other  creatures  make  their 
nests  or  burrows  in  my  land,  and  have  young  ones  there ;  I  have  a  qualified 

r7>^  1  Hal.  p.  C.  M3.  Cr^Lamb.  EIren.275.  r*;  7  Rep.  18.    8  Inst.  100. 

(i)  Bn..  Abr.  tU.  trespa»i,  407.  Cu)  I  Hal.  P.  C.  ftU     I  Hwwk.  P.  C.  c.  33. 

(wj  '*  8i  quU/fien,  horrei  regii  custodem.  oeciderit  vel  farto  abstulerU.  felis  tumma  Cauda  nupendaiur, 
eapite  aream  attingenUt  et  in  emu  grana  triiici  ^fitudafUurt  usquedum  ntmmitaa  cauda  tritico  co-cpiriatur. " 
WuLton.  LL.  WiiU.  I.  3,  e.  5,  i  5.  An  amercenieiiC  similar  to  which,  Sir  Edward  Coke  tells  lis  (7  Uep.  IS), 
there  aociently  was  for  stealing  swans;  only  suspending thcui  by  the  beak,  instead  of  the  tall. 

and  that  the  plaintiff  therefore  oould  not  have  any  property  in  them.  Hannam  v,  Mockett, 
3  Bar.  and  C.  934 ;  4  Dowl.  and  R.  518,  S.  C.  But  an  action  on  the  case  lies  for  discharging 
guns  near  the  decoy-pond  of  anothe;^  with  design  to  damnify  the  owner,  by  frightening  away 
the  wild  fowl  resorting  thereto,  by  which  the  wild  fowl  are  frightened  away,  and  the  owner 
dainniiied,  for  wild  fowl  are  protected  by  the  '25  Hen.  VIII,  c.  11,  and  they  constitute  a  known 
article  of  food ;  and  a  person  keeping  up  a  decoy  expends  munej  and  employs  skill  in  taking 
that  which  is  of  use  to  the  public.  It  is  a  profitable  mode  of  employing  his  land,  and  was 
considered  by  Lord  Holt  as  a  description  of  trade.  Keeble  v.  Hickeringill,  11  East,  574 ;  2  B. 
and  C.  943.  Other  animals  are  specially  protected  bv  acts  of  parliament,  as  hawks,  falctms, 
swans,  partridges,  phea^ats,  pigeons,  wild  ducks,  mallards,  toal,  widgeons,  wild  geese,  black 
game,  red  game,  bustards  and  herons,  and  conseauently,  in  the  eye  of  the  law,  are  nt  to  be  pre- 
served. Bees  are  property,  and  the  subject  of  larceny.  Per  Bayiey,  J.,  2  B.  and  C.  944 ;  Sir 
T.  Raym.  33.] 

As  to  the  larceny  of  dogs  and  birds  or  beasts  ordinarily  kept  in  confinement,  see  infra,  p.  394, 
note.     And  as  to  fish,  see  statute  24  and  25  Vic.  c.  96,  $$  24,  26. 

(4)  [But  it  is  not  felony  to  steal  such  animals  of  a  wild  nature,  unless  they  are  either  so  con- 
fined that  the  owner  can  take  them  whenever  he  pleases ;  or  are  reduced  to  tamoness,  and 
known  by  the  tluef  to  be  so.  And  his  knowledge  of  this  fact  may  be  made  out  before  the  jury 
by  circumstantial  evidence,  ari><ing  out  of  his  own  conduct,  and  the  condition  and  dtuation  of 
the  animal  stolen.    East's  P.  C.  16,  s.  41 ;  Hawk.  b.  1,  c.  :i3,  s.  26.] 

^5)  Upon  this  general  subject  see  2  Kent,  348 ;  Williams  on  Pers.  Prop.  19 ;  Pierson  v.  Post,  3 
Oaiues,  175;  Buster  v,  Newkirk,  ^  Johns.  75;  Gomnion wealth  v.  Chaoe,  9  Pick.  15.  A  prop- 
erty is  acquired  in  bees  by  hiving  and  reclaiming  them ;  but  merely  marking  the  tree  in  which 
bees  are  found  does  not  vest  any  property  in  the  tinder.  Gillett  v.  Mason,  7  Johns.  16 ;  Fergu- 
son V,  Miller,  1  Cow.  243 ;  see  Wallis  v.  Mease,  3  Binn.  546.  If  bees  once  reclaimed  fly  off',  the 
owner  sustains  his  property  so  long  as  he  can  keep  them  in  sight  and  pursue  them.  Guff  v. 
Kilts.  15  Wend.  550. 

Oysters  planted  in  a  bay  or  ahn  of  the  sea,  in  a  bed  clearly  marked  out,  and  where  there 
were  no  oysters  growing  spontaneously,  are  the  property  of  the  planter.  Fleet  v.  Hogeman,  14 
Wend.  42. 
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property  in  those  young  ones  till  such  time  as  they  can  fly  or  nin  away,  and 
then  mv  property  expires:  {x)  but,  till  then,  it  is  in  some  cases  trespass,  and  in 
others  felony,  for  a  stranger  to  take  them  away,  {y)  For  here,  as  the  owner  of 
the  land  has  it  in  his  power  to  do  what  he  pleases  with  them,  the  law  therefore 
vests  a  property  in  him  of  the  young  ones,  in  the  same  manner  as  it  does  of  the 
old  ones  if  reclaimed  and  confined ;  for  these  cannot  through  weakness,  any 
more  than  the  others  through  restraint,  use  their  natural  liberty  and  forsake  him. 

3.  A  man  may,  lastly,  have  a  qualified  property  in  animals  ferm  natiirmy 
propter  privilegium :  that  is,  he  may  have  the  privilege  of  hunting,  taking,  and 
r  #09"  1  killing  them,  in  *exclusion  of  other  persons.  Here  he  has  a  transient 
*■  ^  J  property  in  these  animals,  usually  called  game,  so  long  as  they  continue 
within  his  liberty ;  {z)  and  may  restmm  any  stranger  from  taking  them 
therein :  but  the  instant  they  depart  into  another  liberty,  this  a  ualified  property 
ceases.  The  manner  in  which  this  privilege  is  acquired  will  be  shown  in  a 
subsequent  chapter. 

The  qualified  property  which  we  have  hitherto  considered  extends  only  to 
animals  ferm  naturos,  when  either  reclaimed,  impotent,  or  privileged.  Many 
other  things  may  also  be  the  objects  of  qualified  property.  It  may  subsist  in  the 
very  elements,  of  fire  or  light,  of  air  and  of  water.  A  man  can  have  no  absolute 
permanent  property  in  these,  as  he  mav  in  the  earth  and  land ;  since  these  are 
of  a  vague  and  fugitive  nature,  and  therefore  can  admit  only  of  a  precarious 
I  and  qualified  ownership,  which  lasts  so  long  as  they  are  in  actual  use  and  occu^ 
pation,  but  no  longer.  If  a  man  disturbs  another,  and  deprives  him  of  the  law- 
ful enjoyment  of  tnese ;  if  one  obstructs  another's  ancient  windows,  (a)  (6)  cor- 

(a?)  Carta de/orut.  9 Hen.  HI,  c.  13.  (yl 7  Rep.  17.    Lamb.  Elren.  «74.  <\\    A         f^\  j    /     ^ 

(«)  Cro.  Car.  634.    Mar.  4&    6  Mod.  S76.    12  Mod.  144.  (a)  9  Bup.  08.      |  \\  V     ^  A   4  V^^^ 

(6)  [See  Book  III,  pp.  216,  2l7.  The  enjoyment  (»f  lights  for  twenty  years,  with  the  acqni 
escence  of  the  party  who,  after  that  time,  aoeA  any  thing  to  impede  such  enjoyment,  affords  so 
strong  a  prej^nmption  of  a  right,  by  grant  or  otherwise,  that,  even  before  the  recent  act  of  2 
and  3  Wm.  lY,  c.  71,  it  was  neld  that,  unless  the  exercise  of  the  right  were  contradicted  or 
explained,  a  jury  onght  to  support  it.  Darwin  v.  Upton,  2  Saund.  175  c.  in  note ;  Cross  v. 
Lewis,  2  Barn,  and  Cress.  689 ;  4  D.  and  R.  238,  S.  C.  This  rule,  however,  was  qualified  in 
cases  to  which  the  custom  of  the  city  of  London  applied,  permitting  houses  to  be  raised,  upon 
ancient  foundations,  to  any  height  the  owner  pleased,  notwithstanding  such  additional  eleva- 
tion might  obscure  and  darken  the  windows  of  other  ancient  messuages,  unless  there  was, 
by  agreement,  some  restriction  to  the  contrary.  However,  in  the  recent  case  of  Shadwell  v, 
Hutchin.'^on,  2  Carr.  and  P.  N.  P  C.  619,  Lord  Tonterden  held,  that  the  custom  oufht  to  be 
confined  to  buildings  on  ancient  foundations,  where  all  the  four  walls  belonged  to  me  party ; 
and  that  no  one  would  be  justified  by  the  custom  in  raising  an  obstruction  by  means  of  those 
walls  of  his,  so  as  to  darken  the  lights  in  a  fourth  wall  belonging  to  his  neighbor.  His  lord- 
kibip  also  intimated  an  opinion,  obiter,  but  withcmt  deciding  the  question,  that*  in  order  to  sup- 
p<»rt  the  custom,  the  walls  so  raised  ought  U»  be,  at  least,  as  old  as  the  lights  which  they 
obstructed.  The  custom  is  set  forth  in  wynstanley  t;.  Lee,  2  Swanst.  339 ;  and  see  also  Plum- 
merv.  Bentham,  1  Burr.  249.  This  custom,  though  formerly  allowed  to  be  good,  does  not 
seem  to  have  been  favored  at  law ;  and  great  care  was  required  to  plead  it  properly :  Hughes 
V.  Eeymish,  and  Newell  v.  Bamarde,  both  reported  in  Bnlstr.  116;  though,  in  a  later  case, 
(reported  anonymously  in  Comyn.  274,)  the  custom  is  said  to  be  founded  on  good  reasons,  and 
that  it  needed  not  be  pleaded,  but  might  be  given  in  evidence  upon  the  general  issue.  How- 
ever, though  the  custom  authorized  a  party  who  built  on  an  old  foundation  to  raise  his  walla 
higher  than  they  formerly  stood,  although  he  might  thereby  obstruct  equally  ancient  lights 
in  an  adjacent  house ;  it  is  not  to  be  understood  that  the  custom  ever  extended  to  buildings  on 
new  foundations:  Hughes  v.  Kerne,  Yelv.  216;  Fishmongers'  Company  v.  East  India  Com- 
pany, 1  Dick.  164 ;  and  to  determine  the  fact  whether  the  buildings  were  or  were  not  on  old 
foundations,  a  trial  at  law  was  often  directed  before  an  injunction  issued :  Attorney  General 
V.  Bentham,  1  Dick.  277 ;  S.  C.  1  Ves.  Son.  543 ;  for,  whenever  the  legal  right  is  doubtful, 
equity  will  not  interpose  before  that  question  is  determined,  where  the  nature  of  the  alleged 
injury  does  not  strongly  ciUl  for  immediate  interference.  Wynstanley  v,  Lee,  2  Swanst.  342 ; 
Hanson  v.  Gardiner,  7  Yes.  308;  Morris  v.  Lessees  of  Lord  Berkelev,  2  Ves.  Sen.  435;  The 
Society  of  Gray's  Inn  v.  Doughty,  2  Ves.  Sen.  453 ;  Attorney -General  v.  Nichol,  16  Ves.  343. 
But,  an  action  at  law,  for  a  nmsance  in  obstructing  lights,  may  be  brought  either  by  the  actual 
possessor  of  the  promises,  or  by  the  party  entitled  thereto  in  reversion ;  by  the  one  in  respect 
of  his  possession,  and  by  the  other  in  respect  of  his  inheritance.  Jesser  v.  Gifford,  4  Bnrr. 
2141.    The  qnostlon,  not  only  as  regards  claims  to  the  use  of  lights  in  general  cases,  but  alpo 
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rupts  the  air  of  his  house  orr  gardens,  (*)  (7)  fouls  his  water,  (c)  or  unpens  and 
lets  it  out,  or  if  he  diverts  ah  ancient  watercourse  tht^t  used  to  run  to  the  other'a 
mill  or  meadow;  (d)  the  lawjgrijljjrtmadvert  hereon  as  an  injury,  and  preset 
th&'yB^Hy  injured  in  his  possessibUr'  But  the  property  in  them  ceases  the  instant 
they  are  out  of  possession ;  for,  when  no  man  is  engaged  in  their  actual  oct^upa- 
tion,  they  become  again  common,  and  every  man  ha6  an  equal  right  to  appropri- 
ate them  to  his  own  use. 

These  kinds  of  qualification  in  property  depend  upon  the  peculiar  circum- 
stances of  the  subject-matter,  which  is  not  capable  of  being  under  the  absolute 
dominion  of  any  proprietor.  But  property  may  also  be  of  a  qualified  or  special 
nature,  on  account  of  the  peculiar  circumstances  of  the  owner,  when  the  thing 
itself  is  very  capable  of  absolute  ownership.  *As  in  case  oi  bailment^  r  jieQQgi 
or  delivery  of  goods  to  another  person  for  a  particular  use ;  as  to  a  car-   L  ■" 

rier  to  convey  to  London,  to  an  innkeeper  to  secure  in  his  inn,  or  the  like. 
Here  there  is  no  absolute  property  in  either  the  bailor  or  the  bailee,  the  person 
delivering,  or  him  to  whom  it  is  delivered:  for  the  bailor  hath  only  the  right, 
and  not  the  immediate  possession ;  the  bailee  hath  the  possession,  and  only  a 
temporary  right.  But  it  is  a  qualified  property  in  them  both ;  and  each  of 
them  is  entitled  to  an  action,  in  case  the  goods  be  damaged  or  taken  away :  the 
bailee,  on  account  of  his  immediate  possession  ;  the  bailor,  because  the  poses- 
sion  of  the  bailee  is,  immediately,  his  possession  also,  (e)  So  also  in  case  of 
goods  pledged  or  pawned  upon  condition,  either  to  repay  money  or  otherwise ; 
both  the  pledger  and  pledgee  have  a  qualified,  but  neither  of  them  an  absolute, 
property  in  them :  the  pledger's  property  is  conditional,  and  depends  upon  the 

(5)  9  Replfip.  I\  Lat.  92.  (o)  9\Rep.  A».  (dO-liepn.  273.  ^i|U|89.  »  (0)  1  Boll.  Abr.  607. 

as  that  right  was  fonnerly  qualified  by  the  CQfltom  of  the  city  of  London,  seems  set  at  rest  by  the 
statute  of  2  and  3  William  IV,  c.  71,  $  3,  which  enacts,  that  where  the  access  and  use  of  light 
to  and  for  any  bnilding  shall  have  been  enjoved  therewith  for  twfenty  years,  without  4nterrnpti(m, 
the  right  thereto  shall  be  indefeasible :  unless  it  shall  appear  that  the  same  was  eiijoyed  under 
some  particular  agreement  in  writing ;  in  which  ca^e,  of  course,  the  right  must  be  subject  to  the 
conditions  of  the  agreement 

It  would  be  unreasonable  to  presume  a  grant,  where  no  adverse  right  has  ever  been  exer- 
cised against  the  party  who  alone  was  capable  of  making  the  grant ;  consequently,  the  usurpa- 
tion of  an  easement,  or  right  of  way,  for  twenty  years,  merely  by  the  acquiescence  of  a 
tenant,  without  the  knowledge  of  his  landlord,  wul  not  authorize  a  presumption  against  the 
owner  of  the  reversion,  or  inheritance,  but  even  in  such  cases,  the  origin  of  the  right  claimed 
adversely  must  be  traced,  in  order  to  repel  the  doctrine  of  presumption.  It  will  not  be 
enough  to  show,  that  the  hereditaments  which  are  deteriorated  by  the  alleged  encroachments 
have  been,  for  twenty  years,  in  the  occupation  of  tenants ;  it  should,  also,  be  made  to  appear, 
that  the  encroachments  complained  of  had  their  commencement  within  the  period  of  such 
tenancy :  Daniel  v.  North,  11  East,  374 ;  Wood  v,  VeaL  5  Bam.  and  Aid.  456 ;  Harper  r. 
Charlesworth,  4  Bam.  and  Cress.  591 ;  6  D.  and  R.  589,  S.  C. ;  Cross  r.  Lewis,  4  Dowi.  and 
Ryl.  22R9 ;  8.  C.,  2  Bam.  and  Cress.  688 ;  and,  in  order  to  prevent  such  claims  of  rights  of  way,  or  of 
water  courses,  or  of  other  similar  easements,  from  becoming  indefeasible  after  forty  vears*  unin- 
temipted  eigoyment,  the  owner  of  a  reversion  expectant  on  the  determination  of  a  term  of 
years,  must  (according  to  the  eighth  section  ol  the  act  cited),  resist  the  claims  within  three 
years  next  after  the  determination  of  the  term.  The  last  mentioned  section  of  the  act  has  refer- 
ence only  to  rights  of  way  and  water  courses ;  and  from  the  3d  and  7th  sections  it  appears  that 
after  the  uninterrapted  enjoyment  of  use  of  light  to  anv  building  for  twenty  years,  the  claim, 
though  it  mav  have  originated  in  encroachment,  will  be  indefeasible,  notwithstanding  the 
parties  injured  thereby  may  have  been  incapable,  owing  to  personal  disabilities,  or  any  cause 
whatever,  to  resist  the  encroachments.  Formerly,  the  rale  of  law  (as  majr  be  seen  by  referring  to 
the  first  of  the  cases  abeady  cited)  allowed  a  landlord  to  build  up  against  encroaching  lignts, 
though  his  tenant  had  acquiesced  under  the  encroachment  for  above  twenty  years :  upon  the 
same  principle  which  still  prevails  with  respect  to  ways  and  water  courses.] 

Upon  the  subject  of  the  preceding  note,  see  Story  v,  Odin,  12  Mass.  157 ;  Kobeson  u.  Pettinger, 
1  GrrueD,  Ch.  57 ;  Gerber  v.  Grabel,  16  III.  217 ;  Duvel  v,  Brisblanc,  1  La.  An.  407.  The  courts  in 
this  countr}'^  have  generally,  however,  rejected  the  English  doctrine  respecting  the  prescriptive 
right  to  XhQ  enjoyment  of  ught  and  air,  as  being  unsuited  to  the  condition  and  circumstances  of 
this  country.  See  Parker  v.  Foote,  19  Wend.  309;  Napier  v.  Bulwinkle,  5  Rich,  311 ;  Cherry  9, 
Stein,  11  l^d.  1 ;  Haverstick  v.  Sipe,  33  Penn.  St.  368 ;  Ingraham  v,  Hutchinson,  2  Conn.  ^ ; 
Ward  I'.  Neal,  37  Ala.  500 ;  2  Washb.  Real  Prop.  62. 

(7)  See  3  Kent,  448;  2  Washb.  Real  Prop.  60,  64;  Washb.  on  Easem.  389. 
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performance  of  the  condition  of  repayment,  Ac. ;  and  so,  too,  is  that  of  the 
pledgee,  which  depends  upon  its  non-performance.  (/)  The  same  may  be  said 
of  goods  distreined  for  rent,  or  other  cause  of  distress :  (8)  which  are  in  the 
nature  of  a  pledge,  and  are  not,  at  the  first  taking,  the  absolute  property  of  either 
the  distreinor,  or  party  distreined  upon  ;  but  may  be  redeemed,  or  else  forfeited, 
by  the  subseauent  conduct  of  the  latter.  But  a  servant,  who  hath  the  care  of  his 
master's  goods  or  chattels,  as  a  butler  of  plate,  a  shepherd  of  sheep,  and  the  like, 
hath  not  any  property  or  possession  either  absolute  or  qualified,  but  only  a  mere 
charge  of  oversight,  (g) 

Having  thus  considered  the  several  divisions  of  property  in  possessiorij  which 
subsists  there  onljr,  where  a  man  hath  both  the  right  and  also  the  occupation  of 
the  thing ;  we  will  proceed  next  to  take  a  short  view  of  the  nature  of  property 
in  action,  or  such  where  a  man  hath  not  the  occupation,  but  merely  a  bare 
right  to  occupy  the  thing  in  question ;  the  possession  whereof  may  however  be 
recovered  by  a  suit  or  action  at  law ;  from  whence  the  thing  so  recoverable  is 
r  *397 1  ^*^^®^  **  thing  or  chose  in  action.  (7^)  Thus,  money  due  on  a  bond  is  a 
*■  ■*   chose  in  action ;  for  a  property  in  the  debt  vests  at  the  time  of  forfeiture 

mentioned  in  the  obligation,  but  there  is  no  possession  till  recovered  by  course 
of  law.  If  a  man  promises,  or  covenants  with  me,  to  do  any  act,  and  fails  in  it 
whereby  I  suffer  damage,  the  recompense  for  this  damage  is  a  chose  in  action ; 
for,  though  a  right  to  some  recompense  vests  in  me  at  the  time  of  damage  done, 
yet  what,  and  how  lar^e  such  recompense  shall  be,  can  only  be  ascertained  by 
verdict;  and  the  possession  can  only  be  given  me  by  legal  judgment  and  execu- 
tion. In  the  former  of  these  cases  the  student  will  observe,  that  the  property, 
or  right  of  action,  depends  upon  an  express  contract  or  obligation  to  pay  a 
stated  sum :  and  in  the  latter  it  depends  upon  an  implied  contract  that  if  the 
covenantor  does  not  perform  the  act  he  engaged  to  do,  he  shall  pay  me  the 
damages  I  sustain,  by  this  breach  of  covenant  And  hence  it  may  be  collected, 
that  all  property  in  action  depends  entirely  upon  contracts,  either  express  or 
implied ;  which  are  the  only  regular  means  of  accjuiring  a  chi^e  in  action,  and 
of  the  nature  of  which  we  shall  discourse  at  large  m  a  subsequent  chapter.  (9) 

At  present  we  have  only  to  remark,  that  upon  all  contracts  or  promises,  either 
express  or  implied,  and  the  infinite  variety  of  cases  into  which  they  are  and 
may  be  spun  out,  the  law  gives  an  action  of  some  sort  or  other  to  the  party  in- 
jured in  case  of  non-performance;  to  compel  the  wrongdoer  to  do  justice  to 
the  party  with  whom  he  has  contracted,  and,  on  failure  of  performing  the 
identical  thing  he  engaged  to  do,  to  render  a  satisfaction  equivalent  to  the  dam- 
age sustained.  But  while  the  thing,  or  its  equivalent,  remains  in  suspense,  and 
the  injured  party  has  only  the  right  and  not  the  occupation,  it  is  called  a  chose 
inaction.;  being  a  thing  rather  m  potevtia  than  in  esse:  though  the  owner 
r*SQ8l  ^*y  ^^^^  ^  *absolute  a  property  in,  and  be  as  well  entitled  to,  such 
I-         J  things  in  action,  as  to  things  in  possession. 

And,  having  thus  distinguished  the  different  degree  or  quantity  of  dominion 
ov  property  to  which  things  personal  are  subject,  we  may  add  a  word  or  two 

(/)  Cro.  Jao.  245.  {g)  8  Inst.  108.  . 

(A)  Tho  same  Idea,  and  the  Baine  denomination  of  property^  prevailed  in  the  civil  laiv.  "  Rem  in  honU 
nostria  ktibere  inteUiffimur.  quotiens  ad  recuperaiidum  earn  acttoHCtn  futbeamu8.^  (^.  41, 1,  52.)  Ami  aguiii, 
*'<Bque  bonis  a4numerabUur  etiam  nquideti  in  (utionibus,  petUionilniMf  persecutionibus.  Nam  etluee  im 
bonta  e»se  videntur  '     (Ff.  50. 16,  49.) 

(8)  [Or  taken  in  execution  by  the  RherifT.  2  Moo.  and  S.  197;  6  Bligh,  277;  2  Saund.  47. 
So  the  finder  of  a  chattel  has  the  right  of  possession  against  all  the  world,  except  the  owner. 
1  Str.  604;  1  Lead.  Cas.  161.] 

(9)  There  are  many  rights  of  action,  however,  which,  spring  from  torts,  and  yet  are  recog- 
nized as  property  so  as  to  be  the  subject  of  equitable  assignment,  and  of  survivorship  to  personal 
representatives  on  the  death  of  the  person  entitled  to  maintain  suit.  This  is  so,  generally,  as  to 
rigiiis  of  action  for  such  torts  as  are  not  merely  personal.  See  Korth  v.  Turner,  9  S.  and  R. 
244;  McKee  v.  Judd.  12  N.  Y.  022;  Rice  v.  Stone,  1  Allien,  666;  Joidan  v.  Gillen,  44  N.  H. 
424;  Final  v.  Backus,  18  Mich.  218;  Tome  t,  Dubois,  6  Wnl.  548;  More  v.  Massini,  32  Cul. 
690.  And  so  distinctly  are  such  rights  possessed  of  the  attributes  of  property  that  it  is  not 
even  competent  for  the  legislature  to  deprive  the  x>arty  of  them  by  prohibiting  the  mainten^doa 
of  suit.    Griffin  v.  Wilcox,  21  Ind.  870. 
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concerning  the  time  of  their  enjoyment,  and  the  number  of  their  owners :  in 
conformity  to  the  method  before  observed  in  treating  of  the  property  of  things 
real. 

First,  as  to  the  tims  of  enjoyment.  (10)  By  the  mles  of  the  ancient  common 
law,  there-  could  be  no  future  property,  to  take  place  in  expectancy,  created 
in  personal  goods  and  chattels ;  because,  being  things  transitory,  and  bj  many 
accidents  subject  to  be  lost,  destroyed,  or  otherwise  impaired,  and  the  exigencies 
of  trade  requiring  also  a  frequent  circulation  thereof,  it  would  occasion  perpet- 
ual suits  and  quarrels,  and  put  a  stop  to  the  freedon  of  commerce,  if  such  lim- 
itations in  remainder  were  generally  tolerated  and  allowed.  But  yet  in  last  wills 
and  testaments  such  limitations  of  personal  goods  and  chattels,  in  remainder 
after  a  bequest  for  life,  were  permitted:  (/)  though  originally  that  indulffence 
was  only  shewn,  when  merely  the  use  of  the  goods,  and  not  the  goods  them- 
selves, was  given  to  the  first  legatee;  {k)  the  property  being  supposed  to  con- 
tinue all  the  time  in  the  executor  of  the  devisor.  But  now  that  distinction  is 
disregarded :  (I)  and  therefore,  if  a  man  either  bv  deed  or  will  limits  his  books  or 
furniture  to  A  for  life,  with  remainder  over  to  b,  this  remainder  is  good.  But, 
where  an  estate-tail  in  things  personal  is  given  to  the  first  or  any  subsequent 
possessor,  it  vests  in  him  the  total  property,  and  no  remainder  over  shall  be 
permitted  on  such  a  limitation,  (m)  For  this,  if  allowed,  would  tend  to  a  per- 
petuity, as  the  devisee  or  grantee  in  tail  of  a  chattel  has  no  method  of  barring 
the  entail ;  and  therefore  the  law  vests  in  him  at  once  the  entire  dominion  of 
the  goods,  being  analogous  to  the  fee-simple  which  a  tenant  in  tail  may  acquire 
in  a  real  estate. 

♦Next,  as  to  the  number  of  owners.  Things  personal  may  belong  to  r  iogg  i 
their  owners,  not  only  in  severalty,  but  also  in  joint-tendency  and  in   *■  -" 

common,  as  well  as  real  estates.  They  cannot,  indeed,  be  vested  in  copar- 
cenary; because  they  do  not  descend  from  the  ancestor  to  the  heir,  which 
is  necessary  to  constitute  coparceners.  But  if  a  horse  or  other  personal  chattel 
be  given  to  two  or  more,  absolutely,  they  are  joint-tenants  hereof;  and,  unless 
the  jointure  be  severed,  the  same  doctrine  of  survivorship  shall  take  place  as  in 
estates  of  lands  and  tenements,  (n)  And,  in  like  manner,  if  the  jointure  be 
severed,  as,  by  either  of  them  selling  his  share,  the  vendee  and  the  remaining 
part  owner  shall  be  tenants  in  common,  without  9Xij  jusacorescendi  or  survivor- 
ship, (o)  So,  also,  if  100^.  be  given  by  will  to  two  or  more,  equally  to  be  divided 
between  them,  this  makes  them  tenants  in  common;  (p)  as,  we  have  formerly 
seen,  {q)  the  same  words  would  have  done  in  regard  to  real  estates.  But,  for 
the  encouragement  of  husbandry  and  trade,  it  is  held  that  a  stock  on  a  farm, 
though  occupied  jointly,  and  also  a  stock  used  in  a  joint  undertaking,  by  way 
of  partnership  in  trade,  shall  always  be  considered  as  common  and  not  as  joint 
property,  and  there  shall  be  no  survivorship  therein,  (r)  (11) 

(<)  £qn.  Gas.  Abr.  860.  {h)  Mar.  106.  (2)  9  Freem.  206.  (m)  1  P.  Wros.  290. 

(n)  Litt.  h  282.    1  Vern.  483.  (o)  Litt  $  S21.  {p)  1  Equ.  Gas.  Abr.  %n.  {q)  Page  193. 

(r)  1  Vern.  217.    Co.  Litt.  1S2.  -r      -«t  «      -e 

* 

(10)  [At  this  day  chattels  real  and  personal  cannot  be  directly  entailed,  but  they  may  by  deed 
of  trust  be  as  effectually  settled  to  one  for  life  with  remainders  aver,  as  an  estate  of  inheri- 
tance, if  it  be  not  attempted  to  render  them  nualienable  beyond  the  period  aUowed  by  law. 
See  Gilb.  Uses  and  Trusts,  by  Sugden,  121,  note  4,  and  Mr.  Hargrave's  note  5  to  Ck).  Litt. 
20  a.] 

(11)  [But  although  there  is  no  survivorship  as  to  partnership  property  in  possession,  yet  at 
law  there  is  as  to  chases  in  action,  for  when  one  or  more  partners,  having  a  joint  legal  interest 
on  a  contract,  di^s,  an  action  a^aia-tt  tho  said  partie<i  must  be  broa^rht  in  the  name  of  the 
snrvivor,  and  the  executor  or  administrator  of  the  deceased  cannot  b*^  joined,  neither  can  he 
sue  separately,  but  must  resort  to  a  court  of  equltv  to  obtain  from  the  survivor  the  testa- 
tor's share  of  the  sum  which  has  been  recovered.  1  ^ast,  497 ;  2  Salk.  441 ;  1  Ld.  Raym.  346 ; 
Garth.  170;  Vih.  Ab.  Partner,  D.  See  Cowp.  4-15;  1  Ves.  Sen.  242.  As  to  the  conversion  in 
equity  of  real  estate  into  partnership  stock,  see  3  P.  Wms.  158;  1  Buss,  and  M.  45;  7  Sink 
271;  Sid.  829;  11  id.  496.] 
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CHAPTER  XXyi 
OF  TITLE  TO  THINGS  PERSONAL  BY  OCCUPANCY. 

Wb  are  next  to  consider  the  title  to  things  personal,  or  the  yarious  means  of 
(icquiring,  and  of  losing,  such  property  as  may  be  had  therein :  both  which  con- 
siderations of  gain  and  loss  shall  be  blended  together  in  one  and  the  same  view, 
as  was  done  in  our  observations  upon  real  property ;  since  it  is  for  the  most  part 
impossible  to  contemplate  the  one,  without  contemplating  the  other  also.  And 
these  methods  of  acquisition  or  loss  are  principally  twelve : — 1.  By  occupancy. 
2.  By  prerogative.  3.  By  forfeiture.  4.  By  custom.  6.  By  succession.  6.  By 
marriaga  7.  By  judgment  8.  By  ^fb  or  grant.  9.  By  contract  10.  By 
bankruptcy.    11.  By  testament    12.  By  administration. 

And,  first,  a  property  in  goods  and  chattels  may  be  acquired  by  occupancy : 
which,  we  have  more  than  once  remarked,  (a)  was  the  original  and  only  primi- 
tive method  of  acquiring  any  propNerty  at  all ;  but  which  has  since  been 
restrained  and  abridged,  by  the  positive  laws  of  society,  in  order  to  maintain 
peace  and  harmony  among  mankind.    For  this  purpose,  by  the  laws  of  England, 

Sifts,  and  contracts,  testaments,  legacies,  and  administrations,  have  been  intro- 
uced  and  countenanced,  in  order  to  transfer  and  continue  that  property  and 
possession  in  things  personal,  which  has  once  been  acquired  by  the  owner.  And, 
r  *401 1  ^^®^®  ^^^^  *things  are  found  without  any  other  owner,  they  for  the 
L  J   most  part  belong  to  the  king  by  virtue  of  "his  prerogative ;  except  in 

some  few  instances,  wherein  the  original  and  natural  right  of  occupancy  is  still 
permitted  to  subsist,  and  which  we  are  now  to  consider. 

1.  Thus,  in  the  first  place,  it  hath  been  said,  that  any  body  may  seize  to  his 
own  use  such  goods  as  belong  to  an  alien  enemy,  (b)  For  such  enemies,  not 
being  looked  upon  as  members  of  our  society,  are  not  entitled  during  their  state 
of  enmity  to  the  benefit  or  protection  of  the  laws ;  and  therefore  every  man 
that  has  opportunity  is  permitted  to  seize  upon  their  chattels,  without  being 
compelled,  as  in  other  cases^  to  make  restitution  or  satisfaction  to  the  owner. 
But  this,  however  generally  laid  down  by  some  of  our  writers,  must  in  reason 
and  justice  be  restrained  to  such  captors  as  are  authorized  by  the  public  author- 
ity of  the  state,  residing  in  the  crown ;  (c)  and  to  such  goods  as  are  brought  into 
this  country  by  an  alien  enemy,  after  a  declaration  of  war,  without  a  safe-con- 
duct or  passport  And,  therefore,  it  hath  been  holden,  (d)  that  where  a  foreigner 
is  resident  in  England,  and  afterwards  a  war  breaks  out  between  his  country  and 
ours,  his  goods  are  not  liable  to  be  seized.  (1)  It  hath  also  been  adjudged,  that 
if  an  enemy  take  the  goods  of  an  Englishman,  which  are  afterwards  retaken  by 
another  subject  of  this  kingdom,  the  former  owner  only  shall  lose  his  property 
therein,  and  it  shall  be  indefeasibly  vested  in  the  second  taker;  unless  they  were 
retaken  the  same  day,  and  the  owner  before  sunset  puts  in  his  claim  of  prop- 
erty, (e)  Which  is  agreeable  to  the  law  of  nations,  as  understood  in  the  time 
of  Grotius,  (/)  even  with  regard  to  captures  made  at  sea;  which  were  held  to 
be  the  property  of  the  captors  after  a  possession  of  twenty-four  hours ;  though 
r  *402 1  modern  authorities  (g)  require,  that  before  the  property  can  *be 

L  ^^'^  J  changed,  the  goods  must  have  been  brought  into  port,  and  have  con- 
tinued a  night  intra  presidia,  in  a  place  of  safe  custody,  so  that  all  hope  of 
recovering  tnem  was  lost.  (2) 


(a)  See  pages  8. 8,  2.%.  {b)  Pinch.  L.  178.  (c)  Freem.  40. 

(d)  Bro.  Abr.  tit.  properHe.  tiS. /or/eUure.  67.  («1  Ibid, 

{g)  Byiikersh.  qu(Bsl.jur.  publ  1.    4  Boco.  de  A»§eour,  not.  66. 


{d)  Bro.  Abr.  tit.  propertie.  :i8.  forfeiture.  57.  (el  Ibid.  (/)  Dej.  b,  fp.  2.  8,  e.  6,  (  8. 


(1)  And  hifl  right  to  bring  suit  upon  contracts  made  during  peace  is  only  suspended,  not  for- 
feited, by  the  war.    Wheat.  Int.  Law,  pt.  4,  eh.  1,  $  12, 

(2)  [By  the  practice  of  the  law  of  nations,  in  order  to  vest  the  property,  at  least  of  a  ship 
taken  at  sea,  in  the  captors,  a  legal  sentence  of  condemnation  by  a  prize  conrt  is  necessary.  1 
Rob.  139:  3  id.  97  and  236.]  This  is  now  the  law  of  England,  and  is  regulated  by  statute  27 
and  28  7io.  c.  25. 
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And,  as  in  the  goods  of  an  enemy,  so  also  in  his  person,  a  man  may  acquire  a 
sort  of  qualified  property,  by  taking  him  a  prisoner  in  war ;  (A)  at  least  till  his 
ransom  oe  paid,  (i)  (3)  And  this  doctrine  seems  to  have  been  extended  to  negro 
servants,  (j)  who  are  purchased  when  captives,  of  the  nations  with  whom  they 
are  at  war,  and  are  therefore  supposed  to  continue  in  some  degree  the  property 
of  the  masters  who  buy  them:  though,  accurately  speaking,  that  property  (if  it 
indeed  continues),  consists  rather  in  the  perpetual  service,  than  m  tne  body  or 
person  of  the  captive,  (k) 

2.  Thus  again,  whatever  movables  are  found  upon  the  surface  of  the  earth, 
or  in  the  sea,  and  are  unclaimed  by  any  owner,  are  supposed  to  be  abandoned  by 
the  last  proprietor ;  and,  as  such,  are  returned  into  the  common  stock  and  mass 
of  things :  and  therefore  they  belong,  as  in  a  state  of  nature,  to  the  first  occu- 
pant or  fortunate  finder,  unless  they  fall  within  the  description  of  waifs,  or 
estrays,  or  wreck,  or  hidden  treasure ;  for  these,  we  have  formerly  seen,  (l)  are 
vested  by  law  in  the  king,  and  form  a  i)art  of  the  ordinary  revenue  of  the 
crown. 

3.  Thus,  too,  the  benefit  of  the  elements,  the  light,  the  air,  and  the  water,  can 
only  be  appropriated  by  occupancy.  If  I  have  an  ancient  window  (4)  overlook- 
ing my  neighbour's  ground,  he  may  not  erect  any  blind  to  obstruct  the  light: 
but  if  I  build  my  house  close  to  his  wall,  which  darkens  it,  I  cannot  compel 
him  to  demolish  his  wall ;  for  there  the  first  occupancy  is  rather  in  him  than  in 
me.  If  my  neighbour  *  makes  a  tan-yard,  so  as  to  annoy  and  render  less  r  ^.^n  -i 
salubrious  the  air  of  my  house  and  gardens,  the  law  will  furnish  me  I-  -■ 
with  a  remedy ;  but  if  he  is  first  in  possession  of  the  air,  and  I  fix  my  habitar 
tion  near  him,  the  nuisance  is  of  my  own  seeking,  and  may  continue.  If  a 
stream  be  unoccupied,  I  may  erect  a  mill  thereon,  and  detain  the  water ;  yet 
not  so  as  to  injure  my  neighbour's  prior  mill,  or  his  meadow :  for  he  hath  by  the 
first  occupancy  acouired  a  property  in  the  current  (5) 

4.  With  regard,  likewise,  to  animals  feree  natures  all  mankind  had  by  the 
original  grant  of  the  Creator  a  right  to  pursue  and  take  any  fowl  or  insect  of  the 
air,  any  fish  or  inhabitant  of  the  waters,  and  any  beast  or  reptile  of  the  field : 
and  this  natural  right  still  continues  in  every  individual,  unless  where  it  is 
restrained  by  the  civil  laws  of  the  country.  And  when  a  man  has  once  so  seized 
them,  they  become  while  living  his  Qualified  property,  or  if  dead,  are  absolutely 
his  own :  so  that  to  steal  them,  or  otherwise  invaae  this  property,  is,  according  to 
their  respective  values,  sometimes  a  criminal  oflFence,  sometimes  only  a  civil 
injury.  The  restrictions  which  are  laid  upon  this  right,  by  the  laws  of  England, 
relate  princip^ly  to  royal  fish,  as  whale  and  sturgeon,  and  such  terrestrial, 
aerial,  or  aquatic  animals  as  go  under  the  denomination  of  game  j  the  taking 
of  which  is  made  the  exclusive  right  of  the  prince,  and  such  of  his  subjects  to 
whom  he  has  granted  the  same  royal  privilege.  (6)  But  those  animals  which  are 
not  expressly  so  reserved,  are  still  liaWe  to  be  taken  and  appropriated  by  any  of 
the  king's  subjects,  upon  their  own  territories ;  in  the  same  manner  as  they 
might  have  taken  even  game,  itself,  till  these  civil  prohibitions  were  issued : 

(A)  Bro.  Ahr.  tU.  propertfe,  IS. 

(0  We  meet  with  a  curlotts  writ  of  trespass  in  the  register  (102),  for  breaking  a  man^s  honse,  and  setting 
snch  his  prisoner  at  large.  ''  Quare  domum  ipaita  A.  apud  W.  (in  qua  idem  A.  quendam  H.  Scotumper 
iptum  A .  de  gtterra  captum  lanquatn  priaonem  ntumt  qutnuqtte  Hid  de  cenium  libris,  per  quae  idem  H.  redemp- 
iian*tp.  mam  cum  prm/ato  A.  protfita  ma  ealvanda  JiSaret  9aHtfactumforet,  deUmUtj /regit,  et  ipmm  H.  oQhtf 
et  abduxit,  vel  quo  voluit  abire  permitii,  tfc." 

U)  2  I^v.  201.  (h)  Cartb.  396.    Ld.  Baym.  147.    Salk.  667.  (Q  Book  I,  eh.  8. 

(3)  In  England  the  ranRom  of  shipB,  except  in  cases  of  necessity  to  be  allowed  by  the  admi- 
ralty, is  made  illegal  by  statute.    See  2  Doug.  649 ;  3  Taunt.  6. 

(4)  [The  subject  of  this  paragraph  doei^  not  belong  to  the  head  of  personal  property.  Rights 
to  liglit,  air,  ^c,  are  not  of  a  personal  natui-e,  but  are  incidents  to  the  ei^oyment  of  real 
estate ;  and  even  easements  annexed  to  the  person,  or  in  gross,  are  real  property.]  See  ante,  p. 
395,  note. 

(5)  See  the  pi'ecedine  note.  And  on  the  general  subject  of  lights  in  water  courses,  see  thd 
treatise  on  that  subject  by  Mr.  Angell. 

(6)  [See  tUis  controverted  in  page  419>  note.] 
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there  being  in  nature  no  distinction  between  one  species  of  wild  animals  and 
another,  between  the  right  of  acquiring  property  m  a  hare  or  a  squirrel,  in  a 
partridge  or  a  butterfly :  but  the  difference,  at  present  made,  arises  merely  from 
the  positive  municipal  law. 

5.  To  this  principle  of  occupancy,  also,  must  be  referred  the  method  of  acquir- 
ing a  special  personal  property  in  com  growing  on  the  ground,  or  other  emble- 
r  *404 1  ^^^^^'  C^)  ^y  *^y  possessor  *of  the  land  who  hath  sown  or  planted  it, 
^  J  whether  he  be  owner  of  the  inheritance,  or  of  a  less  estate  which 
emblements  are  distinct  from  the  real  estate  in  the  land,  and  subject  to  many, 
though  not  all,  the  incidents  attending  personal  chattels.  They  were  devisable 
by  testament  before  the  statute  of  wills,  (m)  and  at  the  death  of  the  owner  shall 
/est  in  his  executor  and  not  his  heir;  tney  are  forfeitable  by  outlawry  in  a  x)er- 
iX)nal  action  ;  (n)  and  by  the  statute  11  Geo.  II,  c.  19,  though  not  by  the  com- 
mon law,  (o)  they  may  be  distreined  for  rent  arrere.  The  reason  for  admitting 
the  acquisition  of  this  special  ^iroperty,  by  tenants  who  have  temporary  interest^ 
was  formerly  given ;  (p)  and  it  was  extended  to  tenants  in  fee,  principally  for 
the  benefit  of  their  creditors :  and  therefore,  though  the  emblements  are  assets 
in  the  hands  of  the  executor,  are  forfeitable  upon  outlawry,  and  distreinable  for 
rent,  they  are  not  in  other  respects  considered  as  personal  chattels ;  and  particu- 
larly they  are  not  the  object  of  larceny  before  they  are  severed  from  tho 
ground,  (q) 

6.  The  doctrine  of  property  arising  from  accession  is  also  grounded  on  the 
right  of  occupancy.  By  the  fioman  law,  if  any  given  corporeal  substance 
received  afterwards  an  accession  by  natural  or  by  artificial  means,  as  by 
the  growth  of  vegetables,  the  pregnancy  of  animals,  the  embroidering  of  cloUv 
or  the  conversion  of  wood  or  metal  into  vessels  and  utensils,  the  original 
owner  of  the  thing  was  entitled,  by  his  right  of  possession,  to  the  property 
of  it  under  such  its  state  of  improvement :  (r)  but  if  the  thing  itself,  by  such 
operation,  was  changed  into  a  different  species,  as  by  making  wine,  oil,  or 
bread  out  of  another's  grapes,  olives,  or  wheat,  it  belonged  to  the  new  opera- 
tor ;  who  was  only  to  make  a  satisfaction  to  the  former  proprietor  for  the  mate- 
rials which  he  had  so  converted,  {s)  (8)     And  these  doctrines  are  implicitly 

I  *405  1  ^^P^®^  *^^  adopted  by  our  Bracton,  (t)  and  have  since  been  *confirmed 
*■  J  by  many  resolutions  of  the  courts,  {u)  It  hath  even  been  held,  that  if 
one  takes  away  and  clothes  another's  wife  or  son,  and  afterwards  they  return 

m{mj  Perk,  f  A18.  (nj  Bro.  Abr.  tU.  emblements,  21.    5  Rep.  116.  (oj  1  Roll.  Abr.  688. 

(pj  Pages  m,  148.  (gj  3  Inst.  lOG.  (rj  Inst.  2, 1,  25,  20,  31.    ^.  6,  1,  5. 

(sj  Ina.  2,  1,  25, 34.  (tj  I.  2.  e.  3  and  3.  (fij  Bro.  Abr.  tU.  propertie,  23.    Moor.  20.    Poph  38. 

(7)  [The  right  to  emblements  does  not  seem  to  be  aptly  referred  to  the  principle  of  oocnpancy ; 
for  they  are  the  oontinaation  of  an  inchoate,  and  not  the  acc^uistion  of  an  original  right.] 

(8)  [This  alHO  has  long  been  the  law  of  England ;  for  it  is  laid  down  in  the  Year  books,  that 
whatever  alteration  of  mrm  any  property  has  undergone,  the  owner  may  seize  it  in  its  new 
shape,  if  ho  can  prove  the  identity  or  the  original  materials ;  as  if  leather  be  made  into  shoes, 
clotn  into  a  coat,  or  if  a  tree  be  squared  into  timber,  or  silver  melted  or  beat  into  a  different 
fignie.    5  Hen.  VII,  fo.  15;  12  Hen.  VIII,  fo.  10.    See  also  2  Campb.  576;  15  Ves.  442.] 

An  intermixture  of  property;  by  accident,  or  without  the  fault  of  ^>arties,  does  not  deprive 
either  owner  of  his  right ;  out  if  tne  intermixture  be  intentional,  and  with  fraudulent  purpose  on 
the  part  of  the  party  causing  it,  and  it  is  impossible  afterwards  to  distinguish  what  belonged  to 
each,  the  inufK'ent  party  shall  have  all.    Hart  v.  Ten  £yck,  2  Johns.  Ch.  62 ;  Willard  v,  Kice, 

II  Met.  493 ;  Hesseltine  r.  Stookwell,  30  Me.  2:^7  ;  Jenkins  v,  Steanka,  19  Wis.  126.  And  in  a 
well  reasoned  case  in  New  York,  it  has  been  held,  that  where  a  willful  trespasser  takes  com 
and  converts  it  into  whiskv,  the  property  is  not  changed,  and  the  owner  of  the  com  may 
reclaim  it.  Silsbury  t^.  Mcdoon,  3  N.  Y.  379.  See  the  valuable  brief  of  Mr.  Hill  in  this  case. 
See  also  Snyder  r.  Vaux,  2  Rawle,  427 ;  Riddle  r.  Driver,  12  Ala.  590.  But  where  the  admix- 
ture was  not  fraudulent,  even  though  done  purposely — for  example,  under  a  claim  of  right — ^the 
party  causing  it  does  not  lose  his  right.  Ryder  r.  Hathaway,  21  Pick.  298.  Nor  in  any  other 
case,  if  the  property  of  each  can  be  afterwards  distinguished.  Frost  r.  "Willard,  9  Barb.  440. 
Kor  would  he,  even  when  it  could  not  be  distinguished,  if  the  pn»perty  of  each  was  of  the  same 
description,  so  that  an  equal  quantity  to  what  he  before  possessed,  restored  to  each  fn>m  the 
common  mass,  would  place  him  substantially  in  statu  quo.  See  Stephenson  v.  Little,  10  Mich 
433 ;  Seymour  v.  Wyckoff,  10  N.  Y.  213;  Luptoa  v.  White,  15  Vos.  442.] 
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home,  the  garments  shall  cease  to  be  his  property  who  provided  them,  being 
annexed  to  the  person  of  the  child  or  woman,  (w) 

7.  Bat  in  the  case  of  confusion  of  goods,  where  those  of  two  persons  are  so 
intermixed  that  the  several  portions  can  be  no  longer  distin^nished^  the  Eng- 
lish law  partly  agrees  with,  and  partly  differs  from,  the  oiyil.  K  the  inter- 
mixture be  by  consent,  I  apprehend  that  in  both  laws  the  proprietors  have  an 
interest  in  common,  in  proportion  to  their  respective  shares,  (z)  But  if  one 
willfully  intermixes  his  money,  corn,  or  hay,  with  that  of  another  man,  without 
his  approbation  or  knowledge,  or  casts  gold  in  like  manner  into  another's  melt- 
ing pot  or  crucible,  the  civil  law,  though  it  gives  the  sole  property  of  the  whole 
to  him  who  has  not  interfered  in  the  mixture,  yet  allows  a  satisfaction  to  the 
other  for  what  he  has  so  improvidently  lost  (y)  But  our  law,  to  ^uard  against 
fraud,  gives  the  entire  property,  without  any  account,  to  him  whose  original 
dominion  is  invaded,  and  endeavoured  to  be  rendered  uncertain  without  his  own 
consent  {z) 

8.  There  is  still  another  species  of  property,  which  (if  it  subsists  by  the  com- 
mon law)  being  grounded  on  labour  and  invention,  is  more  properly  reducible 
to  the  head  of  occupancy  than  any  other ;  since  the  right  of  occupancy  itself  is 
supposed  by  Mr.  Locke,  to)  and  many  others,  (J)  to  be  founded  on  the  personal 
labour  of  tne  occupant.  (9)  And  this  is  the  right  which  an  author  may  be 
supposed  to  have  in  his  own  original  literary  compositions:  so  that  no  other 

Eerson  without  his  leave  may  publish  or  make  profit  of  the  copies.  When  a  man 
y  the  exertion  of  his  rational  powers  has  produced  an  original  work,  he  seems 
to  have  clearly  a  *right  to  dispose  of  that  identical  work  as  he  pleases,  p  ^^g  ^ 
and  any  attempt  to  vary  the  .disposition  he  has  made  of  it  appears  to  be   I-  J 

an  invasion  of  that  rignt  Now  the  identity  of  a  literary  composition  consists 
entirely  in  the  sentiment  and  the  language;  the  same  conceptions,  clothed  in 
the  same  words,  must  necessarily  be  the  same  composition :  and  whatever  method 
be  taken  of  exhibiting  that  composition  to  the  ear  or  the.  eye  of  another,  by 
recital,  by  writing,  or  by  printing,  in  any  number  of  copies,  or  at  any  period  of 
time,  it  is  always  the  identical  work  of  the  author  which  is  so  exhibited ;  and 
no  other  man  (it  halh  been  thought)  can  have  a  right  to  exhibit  it,  especially 
for  profit,  without  the  author's  consent  This  consent  may  perhaps  be  tacitly 
given  to  all  mankind,  when  an  author  suffers  his  work  to  be  published  by  An- 
other hand,  without  any  claim  or  reserve  of  right,  and  without  stamping  on  it 
any  marks  of  ownership ;  it  being  then  a  present  to  the  public,  like  bunding  a 
church  or  bridge,  or  laying  out  a  new  highway ;  but,  in  case  the  author  sells  a 
single  book,  or  totally  grants  the  copyrignt,  it  hath  been  supposed,  in  the  one 
case,  that  the  buyer  hath  no  more  right  to  multiply  copies  of  that  book  for  sale, 
than  he  hath  to  imitate  for  the  like  purpose  the  ticket  which  is  bought  for  ad- 
mission to  an  opera  or  a  concert ;  and  that,  in  the  other,  the  whole  property,  with 
all  its  exclusive  rights,  is  perpetually  transferred  to  the  grantee.  On  the  other  hand 
it  is  ur^ed,  that  tnough  the  exclusive  property  of  the  manuscript,  and  all  which 
it  contains,  undoubtedly  belongs  to  the  author,  before  it  is  printed  or  published ; 

(w)  Moor.  214.  (x)  JfU<.  3.  1.  87,  28.    1  Vorn.  217.       (y)  Jtul.  2, 1,  28. 

(z)  Poph.  8S.    2  BiiUtr.  825.    1  Hal.  P.  C.  518.    2  Vera.  616.    (a)  Ou  Qov.  part  2,  ch.  5. 

(b)  See  page  8. 

(9)  Mr.  Sweet  calls  attention  to  the  fact  that  the  right  to  the  exclusive  use  of  distinctive  trade 
marks,  or  of  a  particular  partnership  firm,  for  the  purpose  of  enahiing  the  public  to  know  if  it  i9 
dealing  with  or  buying  the  manufactures  of  a  particular  person,  is  somewnat  analogous  to  lit- 
erary copyright,  and  though  partially  founded  on  the  notion  of  protecting  the  public  irom  fraud : 
3  Myl.  and  Cr.  338 ;  8  Sim.  477 ;  is  an  example  of  a  right  much  more  evidently  arising  out  of  occu- 
pancy. And  he  cites  3  Doug.  293 ;  3  B.  and  C.  541 ;  2  Ves.  and  B.  218 ;  2  Keen,  213 ;  3  Myl.  and 
Or.  1,  333 ;  5  Scott,  2f.  S.  562.  The  court  of  chancery  will  restrain  the  violation  of  a  trade  mark : 
Motley  r.  Downman,  3  MyL  and  Cr.  1 ;  Millington  v.  Pox,  ib.  :W ;  Perry  r.  Truefelt,  6  Beav.  «6 ; 
Franks  v,  "Weaver,  10  Beav.  297 ;  Sexio  v.  Provezende,  Law  Rep.  1  Ch.  Ap.  192 ;  Barrows  v. 
Kiilght,  6  R.  I.  434 ;  Devinger  v.  Plate,  29  Cal.  292;  Kerr  on  Injunctions  (byHerrick),  474,  etseq. 
But  not  where  the  trade  mark  itself  is  an  imposition,  and  designed  for  purposes  of  fraud.  Claik 
V.  FreemaU)  10  Beav.  112;  Stewart  v.  Smithson,  1  Hilt.  119;  Kerr  on  Ii\)aaction8>  481. 
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yet,  from  the  instant  of  publication,  tbo  exclusive  right  of  an  author  or  his 
assigns  to  the  sole  communication  of  his  ideas  immediately  vanishes  and  evapo- 
rates ;  as  being  a  right  of  too  subtile  and  unsubstantial  a  nature  to  become  the 
subject  of  property  at  the  common  law,  and  only  capable  of  being  guarded  by 
positive  statutes  and  special  provisions  of  the  magistrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  anything  on  the  paper  or 
parchment  of  another,  the  writing  should  belong  to  the  owner  of  the  blank 
materials:  {c)  meaning  thereby  the  mechanical  ox)eration  of  writing,  for  which 
r  ^^^  -|  it  directed  the  *scril>e  to  receive  a  satisfaction ;  for  in  works  of  genius 
I-  -I   and  invention,  as  in  painting  on  another  man's  canvas,  the  same  law 

(d)  gave  the  canvas  to  the  painter.  As  to  any  other  property  in  the  works  of 
the  understanding,  the  law  is  silent;  though  the  sale  of  literary  copies,  for  the 
purposes  of  recital  or  multiplication,  is  certainly  as  ancient  as  the  times  of  Ter- 
ence, M  Martial,  (/)  and  Statins,  (g)  Neither  with  us  in  England  hath  there 
been  (till  very  lately)  any  final  (h)  determination  upon  the  right  of  authors  at 
the  common  law.  (10) 

(e)  Si  in  chartis  membraniave  iuit  earmen  vel  Mttoriam  vel  oraiianem  TUius  »erip»erit,  knfuM  eorporiB  non 
TUiu*  ted  tu  dominus  ene  videria.    Inat.  3,  1,  83.    8e«  page  404. 

(d)  Ibid.  $  &4.  («)  Prol,  in  Euwurh.  30  (/)  Epigr,  i.  67.  iv.  73,  xUl,  8,  xiv,  IM. 

{g)Juv.  vli,  88. 

(A)  Since  this  was  first  written.  It  was  determined.  In  the  case  otMUler  w.  TV^Ior.  in  B.  S.  PmA.  9  Geo. 
m,  17ti9,  thnt  an  excliidire  and  permanent  copyright  in  nuthors  siibbitted  by  the  common  law.  Bat  after> 
wanls.  In  the  case  of  Domddaon  v.  Beckett  before  the  house  of  lords.  32  Fdbr.  1774,  It  was  held  that  no  copy* 
right  now  subsists  In  autliora,  alter  the  expiration  of  the  several  terms  created  by  the  statute  of  Queen  Anne. 

(10)  [For  the  histoiy  of  the  law  of  copyright  see  Lowndes  on  Copyright,  and  Miller  v.  Taylor. 
4  Bnrr.  230:).  In  that  case  it  was  decided  that  the  authors  had,  by  the  common  law,  a  perpctnal 
copyright  in  their  works,  and  that  the  statute  of  Anne,  without  interfering  with  this  right,  gave 
them  Miditional  remedies  during  a  certain  term.  But  this  doctrine  was  overruled  in  uie  hoiTse 
of  lords  in  Donaldsons  v,  Becket,  4  Burr.  2408 ;  and  it  was  held  that  the  statute  of  Anne  had 
entirely  taken  away  the  common  law  copyright 

The  statute  5  and  6  Ylc.  c.  45,  now  regulates  copyright  and  limits  its  duration  to  the  period  of 
forty-two  years  fh)m  the  first  publication,  or  the  period  of  the  life  of  the  author,  and  the  seven 
years  next  following  his  death,  whichever  is  the  longest.  The  copyright  of  articles  oontribated 
to  an  encvdopodia,  review,  or  other  periodical  work,  is,  in  certain  cases,  to  1)elong  to  the  pro> 
jector,  publisher  or  proprietor  of  such  work,  subject  to  the  right  of  any  contributor  under  anv 
contract,  express,  or  implied,  to  publish  his  own  contributions  separately.  A  copy  of  eveiy  book 
is  directed  to  be  delivered  at  the  British  Museum  within  a  month  of  the  time  of  publication,  and, 
after  demand,  copies  are  to  be  delivered  to  the  Stationers'  Ck>mpany  for  the  use  of  the  Bodleian, 
Cambridge,  Advocates,  and  Trinity  College,  Dublin,  libraries. 

The  Universities  of  Cambridge  and  Oxford,  and  the  Colleges  of  Eton,  Westminster,  and  Win- 
chester, enioy  a  perpetual,  uncuienable  copyright  in  such  works  as  have  been  or  may  be  given  oi 
bequeathed  to  them  by  the  author  or  his  representatives,  such  b<x>ks  not  having  been  previously 
published  or  assigned.    StatAite  10  Geo.  Ill,  c.  53. 

The  statute  1  and  2  Vic.  c.  59,  (the  International  Copjright  Act)  authorises  the  queen,  by 
order  in  council,  to  grant  a  copyright  in  any  book  published  abroad,  to  the  author  and  his  repre- 
sentatives and  assignees.  As  to  the  copyright  in  oooks  composed  and  published  abroad,  inde 
pendently  of  this  act,  Bee  2  Sim.  237;  5  id.  395;  10  id.  329;  1  You.  and  C.  288;  4  id.  485;  2  B. 
and  Cr.  861 ;  9  Law  J.,  N.  S.  Ch.  227. 

The  copyright  of  an  unprinted  and  unpublished  work  may  subsist  for  any  length  of  time  in  the 
proprietor  for  the  time  being  of  the  original  manuscript.  Ambl.  694 ;  2  Eoen,  329;  2  Meriv. 
435;  4  Bnrr.  2330;  1  Chit.  26;  2  Yes.  and  B.  23.  It  seems  that  the  receiver  of  a  letter,  thouj^ 
he  may  keep  the  original,  has  no  right  to  publish  copies,  unless  for  the  purpose  of  vindicating  ms 
character,  Ac.    2  AUi.  342;  Ambl.  737;  2  Ves.  and  B.  19;  2  Swanst.  402. 

Up4m  the  principle  that  no  rights  can  originate  in  an  act  which  is  illegal  or  agunst  public  pol- 
icy, It  has  been  decided,  with  more  of  legal  soundness  than  of  good  policy,  that  there  is  no  copynght 
in  a  work  which  Uie  court  mav  consider  to  be  detrimental  to  good  morals  or  religion ;  so  tnat 
assistance  is  refused  even  to  the  author  himself  wishing  to  suppress  a  work  of  this  nature.  2 
Meriv.  437;  2  Camp.  30;  5  B.  and  Cr.  173;  Jac.  471.] 

As  to  copyright  in  dramatic  pieces,  see  statute  3  and  4  William  TV,  o.  15 ;  1  Ad.  and  EL 
580 ;  5  ScotC  242;  8  C.  and  P.  68,  78;  in  musical  compositions,  see  statute  5  and  6  Vic.  o.  45; 
in  lectures,  see  statute  5  and  6  William  I V,  c.  65 ;  in  designs  for  sculpture  and  articles  of  man- 
ufacture, see  statute  38  Geo.  Ill,  o.  71;  54  Geo.  Ill,  c.  56;  5  and  6  7ic.  c.  100;  6  and  7 
Vic.  c.  65. 

A  foreigner  is  entitled  to  the  copyright  of  a  work  composed  by  him,  which  is  first  published  in 
England.  Boosev  v.  Davidson,  13  Q.  B.  257;  Boosey  o.  Jefieiy,  6  Exch.  580;  Low  v.  fioat- 
ledge,  Law  Rep.  1  Ch.  Ap.  Cas.  42. 
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But  whatever  inherent  copyright  might  have  been  supposed  to  subsist  by  the 
common  law,  the  statute  8  Ann.  c  19,  (amended  by  statute  15  Geo.  Ill,  c.  53,) 
hath  now  declared  that  the  author  and  his  assigns  shall  have  the  sole  liberty  oi 
printing  and  reprinting  his  works  for  the  term  of  fourteen  years,  an^  no  longer; 
U)  and  hath  also  protected  that  property  by  additional  penalties  and  forfeitures : 
oirecting  farther,  that  if,  at  the  end  of  that  term,  the  author  himself  be  living, 
the  rij^ht  shall  then  return  to  him  for  another  term  of  the  same  duration ;  and 
a  similar  privilege  is  extended  to  the  inventors  of  prints  and  engravings,  for  the 
term  of  eight-and-twenty  years,  by  the  statute  8  Geo.  II,  c.  13,  and  7  Geo.  Ill, 
c  38,  besides  an  action  for  damages,  with  double  costs,  by  statute  17  Geo.  Ill,  c. 
57.  All  which  parliamentary  protections  appear  to  have  been  suggested  by  the 
exception  in  the  statute  of  monopolies.  21  Jac.  I,  a  3,  which  aflows  a  royal 
patent  of  privilege  to  be  granted  for  fourteen  years  to  any  inventor  of  a  new 
manufacture,  for  the  sole  working  or  making  of  the  same ;  by  virtue  whereof  it 
is  held,  that  a  temporary  property  therein  becomes  vested  in  tne  king's  patentee. 

W  (11) 

fij  By  statute  15  Geo.  m,  c.  08,  some  additional  priTlleges  in  this  respect  are  granted  to  tlie  nniyemitles, 
and  cei-tain  other  learned  societies^ 
(kj  I  Vem.  en. 

On  the  general  snbjeot  of  cop^gbt,  see  Williams  Pers.  Prop.  224 ;  2  Kent,  373 ;  Curtis  on 
Copyright,  and  the  leading  American  case  of  Whcaton  t;.  Peters,  8  Pet.  591.  The  act  of  c(mgreBs 
of  Feb.  4,  1831.  (4  Stat.  438),  secures  to  the  authors  of  books,  maps,  charts,  abd  musical  composi- 
tions, and  to  the  inventors  and  designors  of  prints,  cuts  and  engravings,  being  citizens  of  the 
United  States  or  residents  therein,  the  exclusive  right  of  printing,  publishing  and  vending  them 
for  the  term  of  twenty-eight  years  from  the  time  of  recording  the  title  thereof,  with  a  renewal  of 
the  right  at  the  end  of  the  term  to  themselves,  if  living,  or  to  their  widows  and  children,  for  a 
further  term  of  fourteen  years,  on  complying  with  the  conditions  of  the  act.  The  act  of  Feb.  5, 
1859  (11  Stat  380),  extends  the  privilege  of  copyright  to  photographs  and  the  negatives  thereof, 
and  makes  some  changes  in  the  requisites  to  perfect  the  n^ht. 

That  the  writer  of  a  letter  has  such  a  property  in  it.  as  mil  enable  him  to  eijoin  its  publication 
without  his  consent,  see  Woolsey  v,  Judd,  A  Duer,  379,  and  Brandreth  v.  Lance,  8  Paige,  24. 

(11)  [When  the  crown,  on  bebalf  of  the(  public,  grants  letters  patent,  the  grantee  therebv 
enters  into  a  contract  with  the  crown,  in  the  benefit  of  which  contract  the  public  are  partici- 
pators ;  under  certain  restrictions,  affording  a  reasonable  recompense  to  tne  grantee,  the  use 
of  his  invention,  improvement,  and  employment  of  capital,  is  communicated  to  the  public.  If 
any  infringement  of  a  patent  be  attempted,  after  there  has  been  an  undisputed  eigoyment  by 
the  patentee  under  the  grant  for  a  considerable  time,  courts  of  equity  will  deem  it  a  less  in- 
convenience to  issue  an  iiyunction  until  the  right  can  be  determined  at  law,  then  to  refuse 
such  preventive  interference,  merely  because  it  is  possible  the  grant  of  the  crown  may,  upon 
investigation,  prove  to  be  invalid.  Such  a  Question  is  not  to  1^  considered  as  it  affects  the 
parties  on  the  record  alone ;  for,  unless  the  injunction  issues,  anif  person  might  violate  the 
patent,  and  the  consequence  would  be,  that  the  patentee  must  be  rumed  by  litigation.  Banner 
V.  Playne,  14  Yes.  132 :  Universities  of  Oxford  and  Cambridge  v.  Kichards(m,  6  id.  707 ;  Williams 
V.  Williams,  3  Moriv.  160.  But,  if  the  patent  be  a  verv  recent  one,  and  its  validity  is  disputed, 
an  injunction  will  not  be  granted  before  the  patentee  has  established  his  legal  right.  Hill  v. 
Thomps(m,  3  id.  624. 

The  grant  of  a  patent,  as  already  stated,  is  in  the  nature  of  a  purchase  for  the  public,  to 
whom  the  patentee  is  bound  to  communicate  a  firee  participation  in  the  benefit  of  nis  inven- 
tion, at  the  expiration  of  the  time  limited ;  Williams  v.  Williams,  3  Meriv.  160 :  if,  therefore, 
the  specification  of  a  patent  be  not  so  clear  as  to  enable  all  the  world  to  use  the  invention, 
and  all  persons  of  reasonable  skill  in  such  matters  to  copy  it,  as  soon  as  the  term  for  which  it 
has  been  granted  is  at  an  end,  this  is  a  fraud  upon  the  public,  and  the  patent  cannot  be  sus- 
tained. Kewbury  v,  James,  2  Meriv.  451 ;  Ex  Parte  Fox,  1  Vee  and  Bea.  67 ;  Turner  v.  Winter, 
1  T.  K.  605;  Harmcr  v.  Playne,  11  East,  107.  If  a  patentee  seek,  bv  his  specification,  more 
than  he  is  strictly  entitled  to,  his  patent  is  thereby  rendered  ineffectual,  even  to  tiie  extent  to 
which  he  would  otherwise  be  entitled.  Hill  v.  Thompson,  3  Meriv.  629;  Harmer  v.  Playne,  14 
Ves.  135. 

When  a  person  has  invented  certain  improvements  upon  an  engine,  or  other  subject,  for  which 
a  patent  has  been  granted,  and  those  improvements  cannot  be  used  without  the  original 
engine ;  at  the  expiration  of  the  patent  for  such  original  en^ne,  a  patent  may  be  taken  out 
ibr  the  improvements ;  but,  before  that  time,  there  can  be  no  nght  to  make  use  of  the  substra- 
lum  protected  by  the  first  patent.  Ex  Parte  Fox,  1  Yes.  and  Bea.  67.  And,  where  industrv 
and  ingenuity  have  been  exerted  in  annexing  to  the  subject  of  a  patent,  improvements  of  such 
a  nature  that  their  value  gives  an  additional  value  to  the  old  machine ;  tnough  a  patent  may 
be  obtained  for  such  improvements ;  yet,  if  the  public  choose  to  use  the  original  machine 
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CHAPTER  XXVIL 
OF  TITLE  BY  PREROGATIVE  AND  FORFEITURK 

A  SECOND  method  of  acquiring  property  in  personal  chattels  is  by  the  hing*s 
prerogative;  whereby  a  right  may  accrue  either  to  the  crown  itself,  or  to  such 
as  claim  under  the  title  of  the  crown,  as  by  the  king's  grant,  or  by  prescription, 
which  supposes  an  ancient  grant. 

Such,  in  the  first  place,  are  all  tributes,  taxes,  and  customs,  whether  constitu- 
tionally inherent  in  the  crown,  as  flowers  of  the  prerogative  and  branches  of  the 
census  regalis  or  ancient  royal  revenue,  or  whether  they  be  occasionally  created 
by  authority  of  parliament ;  of  both  which  species  of  revenue  we  treated  largely 
in  the  former  book.  In  these  the  king  acquires  and  the  subject  loses  a  property, 
the  instant  they  become  due;  if  paid,  they  are  a  chose  in  possession;  if  unpaid, 
a  chose  in  action.  Hither  also  may  be  referred  all  forfeitures,  fines,  and  amerce- 
ments due  to  the  king,  which  accrue  by  virtue  of  his  ancient  prerogative,  or  by 
particular  modern  statutes:  which- revenues  created  by  statute  do  always  assim- 
ilate, or  take  the  same  nature,  with  the  ancient  revenues ;  and  may  therefore  be 
looked  upon  as  arising  from  a  kind  of  artificial  or  secondary  prerogative.  And, 
in  either  case,  the  owner  of  the  thing  forfeited,  and  the  person  fincS  or  amerced, 
lose  and  part  with  the.property  of  the  forfeiture,  fine,  or  amercement,  the  instant 
the  king  or  his  grantee  acquires  it. 

r  *409  1  *^^  these  several  methods  of  acquiring  property  by  prerogative  there 
^  -*  is  also  this  peculiar  quality,  that  the  king  cannot  "have  n^  joint  property 

with  any  person  in  one  entire  chattel,  or  such  a  one  as  is  not  capable  of  division 
or  separation ;  but  whei-e  the  titles  of  the  king  and  a  subject  concur,  the  king 
shall  have  the  whole :  in  like  manner  as  the  king  cannot,  either  by  graat  or 
contract,  become  a  joint- tenant  of  a  chattel  real  with  another  person ;  (a\  but 
by  such  grant  or  contract  shall  become  entitled  to  the  whole  in  severalty,  l^hus, 
if  a  horse  be  given  to  the  king  and  a  private  person,  the  king  shall  have  the  sole 
property:  if  a  bond  be-made  to  the  king  and  a  subject,  the  king  shall  have  the 
whole  penalty ;  the  debt  or  duty  being  one  single  chattel ;  {h)  and  so,  if  two  per- 
sons have  the  property  of  a  horse  between  them,  or  have  a  joint  debt  owing 

(a)  Seo  page  184.  (6)  Fitzb.  Ahr,  i.  dette,  38.    Plowd.  248. 

without  the  improvements,  they  may  do  bo  without  restriction,  at  the  expiration  of  the  original 
grant ;  if  the  public  will  abstain  from  the  use  ot  the  first  invention,  in  consideration  of  the  supe- 
rior advantages  of  the  improved  instrument,  it  is  well ;  but  the  choice  must  be  left  open.  Harmer 
V.  Playne,  14  Ves.  134. 

The  Patent  Amendment  Act,  1.5  and  16  Vic.  c.  83,  now  regulates  the  terms  upon  which 
letters  patent  may  be  granted.  By  this  statute  the  fees  which  it  was  formerly  necessary  to  pay, 
upon  obtaining  a  patent,  have  been  greatly  reduced,  and  the  payment  of  them  is  spread  over  the 
space  of  several  years ;  so  that,  if  an  invention  be  not  found  lucrative,  the  patent  maj  be  dis- 
continued and  the  fees  saved.  Letters  patent  granted  under  this  act  contam  a  condition  that 
the  same  shall  be  void  at  the  end  of  three  years,  unless  a  fee  of  AOl,  with  10^  stamp  duty,  be 
then  paid ;  and  agam  at  the  end  of  seven  years  fhim  the  grant,  unless  a  fee  of  80^.  and  202.  stamp 
duty  de  paid. 

The  statute  5  and  u  Wm.  IT,  c.  83,  authorized  a  prolongation  of  the  ori^nal  term,  not  exceed- 
ing seven  years,  to  be  given  on  the  recommendation  of  the  judicial  committee  of  the  privy  coun- 
cil; and  by  statute  7  and  8  Vic.  c.  69,  a  further  term,  not  exceeding  fourteen  years,  may  be 
granted,  if  it  be  shown  that  the  inventor  has  not  been  renumerated  during  the  former  period  for 
the  expense  and  labor  incurred  in  perfecting  his  invention.] 

Letters  patent  granted  by  the  United  States  are  now  irranted  for  seventeen  years,  and  are  not 
allowed  to  be  afterwards  extended.  Act  of  C^mgress  of  March  2,  1861, 12  Stat.  246.  Any  citi- 
zen or  any  alien  who  has  resided  one  year  in  the  United  States,  and  taken  an  oath  of  intention  to 
b(>cume  a  citizen,  may  patent  any  new  and  original  design  or  manufacture,  either  for  three  and  a 
half,  seven,  or  fourteen  years,  on  payment  of  a  fee  of  ten  dollars  for  the  first  term,  fifteen  for  tho 
second,  and  thirty  for  the  third  period,  and  of  this  there  may  be  an  extension  for  seven  years. 
The  fees  payable  to  obtain  patents  are,  on  filing  the  original  application,  fifteen  dollars,  and  on 
issuing  the  patent  twenty  dollarn.    Thoro  is  also  a  fee  of  ten  dollars  on  filing  a  caveat. 

On  the  subject  in  general ^  sec  the  i^IuU»ratc  trcati.sc  on  paten  U  by  Curtis. 
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llicm  on  bond,  and  one  of  them  assigns  his  part  to  the  king,  or  is  attainted, 
whereby  his  moiety  is  forfeited  to  the  crown ;  the  king  shall  have  the  entire 
horse,  and  entire  debt,  (c)  For,  as  it  is  not  consistent  with  the  dignity  of  the 
crown  to  be  partner  with  a  subject,  so  neither  does  the  king  ever  lose  his  right 
in  any  instance ;  but  where  they  interfere,  his  is  always  preferred  to  that  of 
another  person ;  (d)  from  which  two  principles  it  is  a  necessary  consequence, 
that  the  innocent  though  unfortunate  partner  must  lose  his  share  in  both  the 
debt  and  the  horse,  or  in  any  other  chattel  in  the  same  circumstances.  (1) 

This  doctrine  has  no  opportunity  to  take  place  in  certain  other  instances  of 
title  bj  prerogative  that  remain  to  be  mentioned ;  as  the  chattels  thereby  vested 
are  originally  and  solely  vested  in  the  crown  without  any  tmnsfer  or  derivative 
assignment  either  by  deed  or  law  from  any  former  proprietor.  Such  is  the  ac- 
quisition of  property  in  wreck,  in  treasure-trove,  in  waifs,  in  estrays,  in  royal 
nsh,  in  swans,  and  the  *like ;  which  are  not  tramf erred  to  the  sovereign  r  ^.^r.  -i 
from  any  former  owner,  but  are  originally  inherent  in  him  by  the  rules   L  ^ 

of  law,  and  are  derived  to  particulai*  subjects,  as  royal  fmnchises,  by  his  bounty. 
These  are  ascribed  to  him,  partly  upon  the  particular  reasons  mentioned  in  the 
eighth  chapter  of  the  former  book ;  and  partly  upon  the  general  principle  of 
their  being  bona  vacayitia,  and  therefore  vested  in  the  king,  as  well  to  preserve 
the  peace  of  the  public,  as  in  trust  to  employ  them  for  the  safety  and  ornament 
of  the  commonwealth. 

There  is  also  a  kind  .of  prerogative  copyright  subsisting  in  certain  books, 
which  is  held  to  be  vested  in  the  crown  upon  different  reasons.  Thus,  1.  The 
king,  as  the  executive  magistrate,  has  the  right  of  promulgating  to  the  people 
all  acts  of  state  and  government.  This  gives  him  the  exclusive  privilege  of 
printing,  at  his  owii  press,  or  that  of  his  grantees,  all  acts  of  parliament  proc- 
lamations and  orders  of  council.  2.  As  supreme  head  of  the  church,  he  nath 
a  right  to  the  publication  of  all  liturgies  and  books  of  divine  service.  3.  He  is 
also  said  to  have  a  right  by  purchase  to  the  copies  of  such  law-books,  graimnarSy 
and  other  compositions,  as  were  compiled  or  translated  at  the  expense  of  the 
crown.  And  upon  these  two  last  principles,  combined,  the  exclusive  right  of 
printing  the  translation  of  the  Bible  is  foundt^d.  (2^ 

There  still  remains  another  species  of  prerogative  property,  founded  upon  a 
very  different  principle  from  any  that  have  been  mentioned  before ;  the  prop- 
erty of  such  animals /ercB  naturm,  as  are  known  by  the  denomination  of  game^ 
with  the  right  of  pursuing,  taking,  and  destroying  them:  which  is  vested  in  the 
king  alone,  and  from  him  derived  to  such  of  his  subjects  as  have  received  the 
grants  of  a  chase,  a  park,  a  free  warren,  or  free  fishery.  This  may  lead  us  into 
an  inquiry  concerning  the  original  of  these  franchises,  or  royalties,  on  which 
we  touched  a  little  in  a  former  chapter :  {f)  the  *right  itself  being  an  r  ^f..^^  -. 
incoiT)oreal  hereditament,  though  the  fruits  and  profits  of  it  are  of  a   ^  -* 

personal  nature. 

In  the  first  place,  then,  we  have  already  shown,  and  indeed  it  cannot  be  denied, 
that  by  the  law  of  nature  every  man,  from  the  prince  to  the  peasant,  has  an 
equal  right  of  pursuing,  and  taking  to  his  own  use,  all  such  creatures  as  are 
fercB  ruiturm,  and  thererore  the  property  of  nobody,  but  liable  to  be  seized  by 
the  first  occupant.  And  so  it  was  held  by  the  imperial  law,  even  so  late  as  Jus- 
tinian's time :  "  Ferce  igiturbestioB,  et  vohicres^  et  omnia    animalia    quoe  mariy 

(0)  Cro.  Eliz.  268.    Plowd.  323.    Finch,  Law,  178.    10  Mod.  Wi.  (d)  Co.  Litt  90.  {ft  Pages  38,  39. 

(1)  [If  a  joint  tenant  in  any  chattel  interest  commits  snicide,  the  right  to  the  whole  chattel 
becomes  vested  in  the  king.  Plowd  262,  Bng.  ed.  But  in  favor  of  commercial  interests,  it 
has  been  holden,  that  on  an  extent,  or  extent  in  aid,  against  one  of  several  parties,  only  the 
beneficial  interest  in  that  one  can  be  taken.    1  Wightw.  50  ;    Chittv  Prerog.  Cr.  287.] 

(2)  [However,  it  seems  to  be  agreed  now  that  both  the  Bible  and  statutes  may  be  printed  by 
others  than  those  deriving  the  right  from  the  grant  of  the  crown,  provided  snch  emtion  com- 
prises bona  fide  notes ;  but  with  tnis  exception  the  sole  right  to  print  these  works  is  now  vested 
m  the  Universities  of  Oxford  and  Camuridge,  and  the  pateateee  of  the  crown.    Baskett  v, 

•  Cambridge  University^  2  Burr.  661.] 
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wbZo,  et  terra  nascuntur,  simul  atque  ah  aliquo  capta  fuerint,  Jure  gentium  statim 
illius  esse  incipiu?U.  Quod  enim  nullius  est,  id  naturali  ratione  occupanti  am" 
ceditur"  (g)  But  it  follows  from  the  very  end  and  constitution  of  society,  that 
this  natural  right  as  well  as  many  others  helouging  to  a  man  as  an  individual^ 
may  be  restrained  by  positive  laws  enacted  for  reasons  of  state,  or  for  the  sup- 
posed benefit  of  the  community.  This  restriction  may  be  either  with  respect  to 
the  place  in  which  this  right  may  or  may  not  be  exercised ;  with  respect  to  the 
animals  that  arc  the  subject  to  this  ri^ht;  or  with  respect  to  the  persons 
allowed  or  forbidden  to  exercise  it.  And,  in  consequence  of  this  authority,  we 
6nd  that  the  municipal  laws  of  many  nations  have  exerted  such  power  of  re- 
straint ;  have  in  general  forbidden  the  entering  on  another  man's  grounds,  for 
any  cause,  without  the  owner's  leave ;  have  extended  their  protection  to  such 
particular  animals  as  are  usually  the  obiects  of  pursuit ;  and  have  invested  the 
prerogative  of  hunting  and  talung  such  animals  in  the  sovereign  of  the  state 
only,  and  such  as  he  shall  authorize,  {h)  Many  reasons  have  concurred  for  mak- 
ing these  constitutions:  as,  1.  For  the  encouragement  of  agriculture  and 
improvement  of  lands,  by  giving  every  man  an  exclusive  dominion  over  his  own 
soil.  2.  For  preservation  of  the  several  species  of  these  animals,  which  would 
soon  be  extirpated  by  general  liberty.  3,  For  prevention  of  idleness  and  dissi- 
r*412l  P**'^^^  in  husbandman,  artificers,  and  *others  of  lower  rank;  which 
^  -*   would  be  the  unavoidable  consequence  of  universal  license.    4.  For  pre- 

vention of  popular  insurrections  and  resistance  to  the  government,  by  disarming 
the  bulk  of  the  people;  (i)  which  last,  is  a  reason  oftener  meant  than  avowed  by 
the  makers  of  forest  or  game  laws.  (3)  Nor,  certainly,  in  these  prohibitions  is 
there  any  natural  injustice,  as  some  have  weakly  enough  supposed;  since,  as 
PuffendoriBf  observes,  the  law  does  not  hereby  take  from  any  man  his  present 
property,  or  what  was  already  his  own,  but  barely  abridges  him  of  one  means  of 
acquiring  a  future  property,  that  of  occupancy ;  which  indeed  the  law  of  nature 
would  allow  him,  but  of  wliich  the  laws  of  society  have  in  most  inst4inces  very 
justly  and  reasonably  deprived  him. 

Yet,  however  defensible  these  provisions  in  general  may  be,  on  the  footing  of 
reason,  or  justice,  or  civil  policy,  we  must,  notwithstanding,  acknowledge  that, 
"^^  in  their  present  shape,  they  owe  their  immediate  original  to  slavery.  It  is  not 
till  after  the  iiTuption  of  the  northern  nations  into  the  Roman  empire,  that  we 
read  of.any  other  prohibitions,  than  that  natural  one  of  not  sporting  on  any 
private  grounds  without  the  owner's  leave;  and  another  of  a  more  spiritual 
nature,  which  was  rather  a  rule  of  ecclesiastical  discipline,  than  a  branch  of 
municipal  law.  The  Roman  or  civil  law,  though  it  knew  no  restriction  as  to 
persons  or  animuls,  so  far  regarded  the  article  of  place,  that  it  allowed  no  man 
to  hunt  or  sport  upon  another's  ground,  but  by  consent  of  the  owner  of  the  soil. 
**  Qui  alie?ium  fundxim  ingreditur  venandi  aut  aucupandi  gratia,  potest  a 
domino prohiherx  ne  ingrediatur''  {k)  For  if  there  can  by  the  law  of  nature, 
be  any  inchoate  imperfect  property  supposed  in  wild  animals  before  they  are 
taken,  it  seems  most  reasonable  to  fix  it  in  him  upon  whose  lands  they  are  found. 
And  as  to  the  other  restriction,  which  relates  to  persons  and  not  to  placSy  the 
pontifical  or  canon  law  (l)  interdicts,  "venationes,  et  sylvaticas  vagationes  cum 
canibus  et  accipitribus,"  to  all  clergymen  without  distinction ;  grounded  on 
r  *a.i  ^  1  *^  saying  of  St  Jerome,  (m)  that  it  is  never  recorded  that  these  diver- 
L  J   sions  were  used  by  the  saints,  or  primitive  fathers.     And  the  canons  of 

our  Saxon  church,  published  in  the  reign  of  King  Edgar,  (n)  concur  in  the 

(g)  iMi.  %  1,  J 12.       (h)  Puff.  L.  N.  I.  4.  c.  6,  J  6.        (i)  Warbnrton's  Alliance.  3«4.       (h)  Jn9t,  %,  I,  $  19. 
(Ij  DeoreUd,  I.  6,  tU.  W,  c.  2.  (m)  Decret.  part  1,  disi,  U,  I.  I.  (n)  Cap,  64. 

(3)  [I  am  inclined  to  think  that  thiA  reason  did  not  operate  upon  the  minds  of  those  who 
framed  the  game  laws  of  t^is  country ;  for  in  several  ancient  statutes  the  avowed  object  is  to 
encourage  t£e  use  of  the  long  bow,  the  most  effective  armour  then  in  use ;  and  even  since  the 
modem  practice  of  killing  gaihe  with  a  gun  has  prevailed,  every  one  is  at  liberty  to  keep  or 
carry  a  gun,  if  he  does  not  use  it  f<»r  the  ucdtructitMi  of  game.    Christiaii.] 
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same  prohibition :  though  our  secular  laws,  at  least  after  the  conquest  did,  even 
in  the  times  of  popery,  mspense  with  this  canonical  impediment ;  and  spiritual 
persons  were  allowed  by  the  common  law  to  hunt  for  tneir  recreation,  in  order 
to  render  them  fitter  for  the  performance  of  their  duty :  as  a  confirmation  Vhereof 
we  may  observe,  that  it  is  to  this  day  a  branch  of  the  king's  prerogative,  at 
the  death  of  every  bishop,  to  have  his  kennel  of  hounds,  or  a  composition  in 
lieu  thereof,  (o) 

But,  with  regard  to  the  rise  and  original  of  our  present  civil  prohibitions,  it 
will  be  found  that  all  forest  and  game  laws  were  introduced  into  Europe  at  the 
same  time,  and  by  the  same  policy,  as  gave  birth  to  the  feudal  system ;  when 
those  swarms  of  barbarians  issued 'from  their  northern  hive,  and  laid  the  founda- 
tion of  most  of  the  present  kingdoms  of  Europe  on  the  ruins  of  the  western 
empire.  For  when  a  conquering  general  came  to  settle  the  economy  of  a 
vanquished  country,  and  to  part  it  out  among  his  soldiers  or  feudatories,  who 
were  to  render  him  military  service  for  such  donations ;  it  behooved  him,  in 
order  to  secure  his  new  acquisitions,  to  keep  the  rustidy  or  natives  of  the 
country,  and  all  who  were  not  his  military  tenants,  in  as  low  a  condition  as  pos- 
sible, and  especially  to  prohibit  them  the  use  of  arms.  Nothing  could  do  this 
more  effectually  than  a  prohibition  of  hunting  and  sporting,  and  therefore  it 
was  the  policy  of  the  conqueror  to  reserve  this  right  to  himself,  and  such 
on  whom  he  should  bestow  it:  which  were  only  his  capital  feudatories  or 
greater  barons.  And  accordingly  we  find,  in  the  feudal  constitutions,  (/?)  one 
and  the  same  law  prohibiting  the  rustici  in  general  from  carrying  arms,  and 
also  proscribing  the  use  of  nets,  snares  or  other  engines  for  destroying  the 
game.  *This  exclusive  privilege  well  suited  the  martial  genius  of  the  r  ♦4141 
conquering  troops  who  aelighted  in  a  sport,  (a)  which,  in  its  pursuit   ^  -I 

and  slaughter,  bore  some  resemblance  to  war.     Vita  omnis  (says  Caesar,  speaking 
of  the  ancient  Germans)  in  venalionibus  atque  instudiis  reiviilitaria  consistit.  (r) 
And  Tacitus  in  like  manner  observes,  that  auoiies  bella  non  ineunt,  muUum  ve^i- 
atibtis  plus  per  otium  IransigunL  {s)    And  indeed,  like  some  of  their  modern 
successors,  they  had  no  other  amusement  to  entertain  their  vacant  hours ;  despis- 
ing all  arts  as  effeminate,  and  having  no  other  learning,  than  was  couched  in 
such  rude  ditties  as  were  sung  at  the  solemn  carousals  which  succeeded  theso  >s^ 
ancient  huntings.    And  it  is  remarkable  that,  in  those  nations  where  the  feudal' | 
policy  remains  the  most  uncorrnpted,  the  forest  or  game  laws  continue  in  their  ' 
highest  rigour.    In  France  all  game  is  properly  the  king's ;  (4)  and  in  some  parts/ 
of  German V  it  is  death  for  a  peasant  to  be  found  hunting  in  the  woods  of  thoj/ 
nobility,  (t) 

With  us  in  England,  also,  hunting  has  ever  been  esteemed  a  most  princely 
diversion  and  exercise.  The  whole  island  was  replenished  with  all  sorts  of  game 
in  the  time  of  the  Britons ;  who  lived  in  a  wild  and  pastoral  manner,  witnout 
enclosing  or  improving  their  grounds,  and  derived  much  of  their  subsistence 
from  the  chase,  which  they  all  enjoyed  in  common.  But  when  husbandry  took 
place  under  the  Saxon  government,  and  lands  began  to  be  cultivated,  improved, 
and  enclosed,  the  beasts  naturally  fled  into  the  woody  and  desert  tracts;  which 
were  called  the  forests,  and,  having  never  been  disposed  of  in  the  first  distribu- 
tion of  lands,  were  therefore  held  to  belong  to  the  crown.  These  were  filled 
with  great  plenty  of  game,  which  our  royal  sportsmen  reserved  for  their  own 
diversion,  on  pain  of  a  pecuniary  *forfeiture  for  such  as  interfered  with  r  ^..^  1 
their  sovereign.    But  every  freeholder  had  the  full  liberty  of  sporting   *  ^ 

(o)  4  Inst.  309.  ip)  Feud.  I.  8,  tii.  27,  (  5. 

(q)  In  the  laws  o(  Jenghiz  Khnn,  fonmler  of  the  Mojornl  and  Tartarian  empire,  pnbtighed  A.  D.  1905.  there 
is  one  which  prohibit  ihp  killing  of  all  /ramo  n*oni  March  to  October  ;  that  the  court  of  soldiery  might  Hud 
plunty  enough  in  the  winter,  diiriiig  their  recess  fl*oia  war.    (Mod.  Univ.  Hist.  It,  4(18.) 

(r)  De  Rett.  Gatt.  I.  C.  c.  20.  («)  C.  15. 

(<)  Mattheua  de  CrinUn.  c.  3,  tit,  I.  Carpzov.  Prttctie  Saxonic.  p.  %  c.  SI. 

(4)  [One  of  the  first  confteqiiences  of  the  French  revolation  was  the  repeal  of  the  ancient  gatne 
laws,  which  took  place  in  1789.  Since  which  their  system  of  jarisprudeQce  with  respect  to  gaiue^ 
has  been  rery  much  altered.    Sec  Ckxle  Penal;  ^,  42^.] 
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upon  his  own  territories,  provided  he  abstained  from  the  king's  forests :  as  is 
fully  expressed  in  the  laws  of  Canute,  (u),  and  of  Edward  the  Confessor:  (t») 
"  Sit  quilibet  homo  dignus  venatione  sua,  in  sylva,  et  in  agris,  sibi  propriis,  ei 
in  dmninio  suo :  et  absHneat  om^iis  homo  a  venariis  regiis,  ubicunque  pacem  eis 
habere  voluerit :"  which  indeed  was  the  ancient  law  of  the  Scandinavian  con- 
tinent, from  whence  Canute  probably  derived  it  "  Ouique  enim  in  propriofundo 
quamlibet  feram  quoquo  moao  venari  permissumJ'^  (w) 

However,  upon  the  Norman  conquest,  a  new  doctrine  took  place ;  and  the 
rig;ht  of  pursuing  and  taking  all  beasts  of  chase  or  venarv,  and  such  other 
animals  as  were  accounted  game,  was  then  held  to  belong  to  the  king,  or  to  such 
only  as  were  authorized  under  him.  And  this,  as  well  upon  the  priciples  of 
the  feudal  law,  that  the  king  is  the  ultimate  proprietor  of  all  the  lands  in  the 
kingdom,  they  bein^  all  held  to  him  as  the  chief  lord,  or  lord  paramount  of  the 
fee ;  and  that  theretore  he  has  the  right  of  ihe  universal  soil,  to  enter  thereon, 
and  to  chase  and  take  sach  creatures  at  his  pleasure :  as  also  upon  another 
maxim  of  the  common  law,  which  we  have  frequently  cited  and  illustrated, 
that  these  animals  are  bona  vacantia,  and  having  no  other  owner,  belong  to  the 
king  by  his  prerogative.  As  therefore  the  former  reason  was  held  to  vest  in  the 
king  a  right  to  pursue  and  take  them  anywhere ;  the  latter  was  supposed  to 
give  the  King,  and  such  as  he  should  authorize,  a  sole  and  exclusive  right 

This  right,  thus  newly  vested  in  the  crown,  was  exerted  with  the  utmost 
rigour,  at  and  after  the  time  of  the  Norman  establishment:  not  only  in  the 
ancient  forests,  but  in  the  new  ones  which  the  conqueror  made,  by  laying  to- 
r  *416 1  S®**^®^  ^^^  *tracts  of  country  depopulated  for  that  purpose,  and  reserved 
*■  -*    solely  for  the  king's  royal  diversion ;  in  which  were  exercised  the  most 

horrid  tyrannies  and  oppressions,  under  colour  of  forest' law,  for  the  sake  of 
preserving  the  beasts  of  chase :  to  kill  any  of  which,  within  the  limits  of  the 
forest^  was  as  penal  as  the  death  of  a  man.  And  in  pursuance  of  the  same 
principle,  King  John  laid  a  total  interdict  upon  the  winged  as  well  as  i\iQ  four- 
footed  creation :  "  capturam  avium  per  totam  Angliavi  interdixitP  {x)  '  The 
cruel  and  insupportable  hardships  which  those  forest  laws  created  to  the  subject, 
occasioned  our  ancestors  to  be  as  zealous  for  their  reformation,  as  for  the  relaxa- 
tion of  the  feudal  rigours,  and  the  other  exactions  introduced  by  the  Norman 
family,  and  accordingly  we  find  the  immunities  oi carta  deforesta  as  warmly 
contended  for,  and  extorted  from  the  king  with  as  much  difficulty,  as  those  of 
magna  carta  itself.  By  this  charter,  confirmed  in  parliament  (y)  many  forests 
were  disafforested,  or  stripped  of  their  oppressive  privileges,  and  regulations 
were  made  in  the  regimen  of  such  as  remained ;  particularly  {z)  killing  the 
king's  deer  was  made  no  longer  a  capital  offense,  but  only  punished  by  a  fine, 
imprisonment,  or  abjuration  of  the  realm.  And  by  a  variety  of  subsequent 
statutes,  together  with  the  long  acquiescence  of  the  crown  without  exerting 
the  forest  laws,  this  prerogative  is  now*  become  no  longer  a  grievance  to  the 
subject 

But,  as  the  king  reserved  to  himself  the  forests  for  his  own  exclusive  diver- 
sion, so  he  granted  out  from  time  to  time  other  tracts  of  land  to  his  subjects, 
under  the  names  of  cliases  or  parks,  (a)  or  gave  them  license  to  make  such  in 
their  own  grounds ;  which  indeed  are  smaller  forests,  in  the  hands  of  a  subject, 
but  not  governed  by  the  forest  laws :  and  by  the  common  law  no  person  is  at 
liberty  to  take  or  kill  any  beasts  of  chase,  but  such  as  hath  an  ancient  chase  or 
park ;  unless  they  be  also  beasts  of  prey. 

r  *41 7 1  *^^  ^^  ^^  inferior  species  of  game,  called  beasts  and  fowls  of  warren, 
1-  *  -I  the  liberty  of  taking  or  killing  them  is  another  franchise  of  royalty, 
derived  likewise  from  the  crown,  and  called  free  warren;  a  word  which  signi- 
fies preservation  or  custody :  as  the  exclusive  liberty  of  taking  and  killing  fish  in  a 
public  streamer  river  is  called  d^free-fishery:  of  which,  however,  no  new  franchise 
can  at  present  be  granted,  by  the  express  provision  of  magna  carta,  c.  16.  (J) 

(u)  C.  77.  (V)  C,  88.  (w)  Stiernhook  dejurt  Sueon.  I  3,  e.  8.  fx)  M.  PArls,  803. 

(jfj  9  ffen,  ni.  (z)  Cap.  10.  (a)  See  page  88.  (b)  Mirr.  o.  5,  » S.    See  page  40. 
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The  principal  intention  of  granting  to  any  one  these  franchises  or  liberties 
was  in  order  to  protect  the  game  oy  giving  the  grantee  a  sole  and  e;tclu8ive 

1)ower  of  killing  it  himself,  provided  he  prevented  other  persons.  And  no  man, 
)ut  he  who  has  a  chase  or  free  warren,  by  grant  from  the  crown,  or  prescription, 
which  supposes  one,  can  justify  hunting  or  sporting  upon  a^Qother  man's  soil; 
nor  indeed,  in  thorough  strictness  of  common  law,  either  hunting  or  sporting 
at  all. 

Uowever  novel  this  doctrine  may  seem  to  such  as  call  themselves  qualified 
sportsmen,  it  is  a  regular  consequence  from  what  has  been  before  delivered ; 
that  the  sole  right  of  taking  and  destroying  ^me  belongs  exclusively  to  the 
king.  This  appears,  as  well  from  the  historical  deduction  here  made,  as  because 
he  may  grant  to  his  subjects  an  exclusive  right  of  taking  them ;  which  he  could 
not  do,  unless  such  a  right  was  first  inherent  in  himself.  And  hence  it  will  fol- 
low, that  no  person  whatever,  but  he  who  has  such  derivative  right  from  the 
crown  is  by  common  law  entitled  to  take  or  kill  any  beasts  of  chase,  or  other 
game  whatsoever.  It  is  true  that,  by  the  acquiescence  of  the  crown,  the  frequent 
grants  of  free  warren  in  ancient  times,  and  the  introduction  of  new  penalties  of 
late  by  certain  statutes  for  preserving  the  game,  this  exclusive  prerogative  of 
the  king  is  little  known  or  considered ;  every  man  that  is  exempted  from  these 
modern  penalties,  looking  upon  himself  as  at  liberty  to  do  what  he  pleases  with 
the  ^ame;  whereas  the  contrary  is  strictly  true,  that  no  man,  however  well- 
qualified  he  *may  vulgarly  be  esteemed,  has  a  right  to  encroach  on  the  r  * .  ^g  -i 
royal  prerogative  by  the  killing  of  game,  unless  he  can  show  a  particular   *-  -* 

grant  of  free  warren ;  or  a  prescription,  which  presumes  a  grant ;  or  some 
authority  under  an  act  of  parliament  As  for  the  latter,  I  recollect  but  two 
instances  wherein  an  express  permission  to  kill  game  was  ever  given  by  statute ; 
the  one  by  1  Jac.  I,  cap.  27,  altered  by  7  Jac.  I,  cap  11,  and  virtually  repealed 
by  22  and  23  Car.  II,  c.  25,  which  gave  authority,  so  long  as  they  remained  in  force, 
to  the  owners  of  free  warren,  to  lords  of  manors,  and  to  all  freeholders  having  40/. 
per  annum  in  lands  of  inheritance,  or  80/.  for  life  or  lives,  or  400Z.  personal  estate 
(and  their  servants),  to  take  partridges  and  pheasants  upon  their  own,  or  their 
master's  free  warren,  inheritance,  or  freehold ;  the  other  by  5  Ann.  c.  14,  which 
empowers  lords  and  ladies  of  manors  to  appoint  game-keepers  to  kill  ^ame  for 
the  use  of  such  lord  or  lady ;  which,  with  some  alteration,  still  subsists,  and 
plainly  supposes  such  power  not  to  have  been  in  them  before.  The  truth  of  the 
matter  is,  that  these  game  laws  (af  which  we  shall  have  occasion  to  speak  again 
in  the  fourth  book  of  these  Commentaries)  do  indeed  qualify  nobody,  except  in 
the  instance  of  a  game-keeper,  to  kill  game;  but  only,  to  save  the  trouble  and 
formal  process  of  an  action  by  the  person  injured,  who  perhaps,  too,  might  remit 
the  offence,  these  statutes  inflict  additional  penalties,  to  be  recovered  either  in  a 
regular  or  a  summary  way,  by  any  of  the  king's  subjects,  from  certain  persons 
of  inferior  rank  who  may  be  found  offending  in  this  particular.  But  it  does  not 
follow  that  persons  excused  from  these  additional  penalties,  are  therefore  autho- 
rized to  kill  game.  The- circumstance  of  having  moi.per  annum,  and  the  rest, 
are  not  properly  qualifications,  but  exemptions.  And  these  persons,  so  exempt- 
ed from  the  penalties  of  the  game  statutes,  are  not  only  liable  to  actions  of  tres- 
pass by  the  owners  of  the  land ;  but  also,  if  .they  kill  game  within  the  limits  of 
any  royal  franchise,  they  are  liable  to  the  actions  of  such  who  may  have  the  right 
of  chase  or  free  warren  therein.  (5) 

(5)  [The  game  laws  were  revised  in  1831,  by  statute  1  and  2  William  IV,  c.  32,  which  allowed 
any  person  who  purchased  a  certificate  or  license  to  kill  game  upon  his  own  land,  or  on  the  land 
of  any  other  person  with  his  permission — ^thns  doing  away  with  the  qualification  of  birth  or  estate. 
Persons  sporting  without  license  are  still  liable  to  a  penalty,  except  that  by  statute  11  and  12 
Tie.  c.  29,  and  c.  30,  the  owner  or  occupier  of  enclosed  grounds,  having  a  ri^ht  to  kill  game 
thereon,  may  kill  hares,  either  in  person  or  by  any  one  authorized  by  him  in  writmg,  without  tak- 
ing out  a  game  certificate.  The  law  is  very  severe  against  persons  not  authorized,  who  take  and 
destroy  game  by  night,  or  are  found  in  possession  or  any  which  appears  to  have  been  recently 
killed.    A  license  is  also  required  to  entitle  one  to  sell  game.] 
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r  ^sA^g  I  *ITpon  the  whole  it  appears^  that  the  king,  by  his  prerogative,  and 
^  ^  such  pei-sons  as  have,  under  his  authority,  the  royal  franchises  of  chase, 

park,  free  warren,  or  free  fishery,  are  the  only  persons  who  may  acquire  any 

f)roperty,  however  fugitive  and  transitory,  in  these  animals j^(?ra  nahircB,  while 
iving;  which  is  said  to  be  vested  in  them,  as  was  observed  in  a  former  chapter, 
propter  privilegium.  (6)  And  it  must  also  be  remembered,  that  such  persons  as 
may  thus  lawfully  hunt,  fish,  or  fowl,  rations  privilegiiy  have,  (as  has  been  said) 
only  a  qualified  property  in  these  animals ;  it  not  being  absolute  or  permanent 
but  lasting  only  so  lon^  as  the  creatures  remain  within  the  limits  of  such 
respective  franchise  or  liberty,  and  ceasing  the  instant  they  voluntarily  pass  out 
of  it  It  is  held,  indeed,  that  if  a  man  st^ts  any  ^ame  within  his  own  grounds, 
and  follows  it  into  another's  and  kills  it  there,  the  property  remains  in  him- 
self, (er)  And  this  is  grounded  on  reason  and  natural  justice :  (d)  for  the  pro- 
perty consists  in  the  possession ;  which  possession  comni<ences  by  the  finding  it 
m  his  own  liberty,  and  is  continued  by  the  Immediate  pursuit.  And  so  if  a 
stranger  starts  game  in  one  man's  chase  or  free  warren,  and  hunts  it  into  another 
liberty,  the  property  continues  in  the  owner  of  the  chase  or  warren  ;  this  prop- 
erty arising  from  privilege,  {e)  and  not  being  changed  by  the  act  of  a  mere  stran- 
ger. Or  if  a  man  starts  ^me  on  another's  private  grounds  and  kills  it  there, 
the  property  belongs  to  him  in  whose  ground  it  was  killed,  because  it  was  also 
started  there; (/j)  the  property  arising  rations  soli.  Whereas,  if,  after  being 
stai-ted  there,  it  is  killea  in  the  grounds  of  a  third  person,  the  property  belongs' 
not  to  the  owner  of  the  first  ground,  because  the  property  is  local;  nor  yet  to 
the  owner  of  the  second,  because  it  was  not  started  in  his  soil ;  but  it  vests  in 
the  person  who  started  and  killed  it,  (^)  though  guilty  of  a  trespass  against 
both  the  owners.  (7) 

r  4c.  20 1  *^^^'  ^  proceed  now  to  a  third  method,  whereby  a  title  to  goods  and 
L  J  chattels  maj  be  acquired  and  lost,  viz. :  hj  forfeiture;  as  a  punishment 
for  some  crime  or  misdemeanor  in  the  party  forfeiting,  and  as  a  compensation 
for  the  offence  and  injury  committed  against  him  to  whom  they  are  forfeited. 
Of  forfeitures,  considered  as  the  means  whereby  rsal  property  might  be  lost  and 
acquired,  we  treated  in  a  former  chapter,  (h)  It  remains,  therefore,  in  this  place 
only  to  mention  by  what  means  or  for  what  offences,  goods  and  chattels  become 
liable  to  forfeiture. 

In  the  variety  of  penal  laws  with  which  the  subject  is  at  present  encumbered, 
it  were  a  tedious  and  impracticable  task  to  reckon  up  the  various  forfeitures, 
inflicted  by  special  statutes,  for  particular  crimes  and  misdemeanors ;  some  of 
which  are  mala  in  «e,  or  offences  against  the  divine  law,  either  natural  or 
revealed ;  but  by  far  the  greatest  part  are  mala  prohibita,  or  such  as  derive  their 
guilt  merely  from  their  prohibition  by  the  laws  of  the  land:  such  as  is  the  for- 
feiture of  405.  per  month  by  the  statute  6  Eliz.  c.  4,  for  exercising  a  trade 
without  having  served  seven  years  as  an  apprentice  thereto ;  and  the  forfeiture 
of  10/.  by  9  Ann.  a  23,  for  printing  an  almanack  without  a  stamp.  (8)    I  shall 

Ce)  11  Mod.  7S  (dj  Puff.  L.  X.  l.  4,  c.  6.  f)  Lord  Baym.  SI. 

(/J  Lord  Raym.  261.  (ffj  Fan*.  18.    Lord  Rajrm.  2S1.  fhj  Seepage 987. 

In  America  no  Rimilar  lawR  exint.  There  are  laws  prohibiting  the  deRtmotion  of  game  in  the 
breeding  season,  ur  in  seasons  when  it  is  unfit  for  market,  bat  it  is  no  part  of  their  purpose  to  en- 
force diHcrimination  against  any  class  of  person.^,  or  to  preserve  game  for  any  other  purpose  than 
the  general  benefit 

(6)  Mr.  Christian  controverts  this  doctrine — and  Mr.  Justice  Coleridge  thinks  sucoessftiUy— in 
a  learned  and  somewhat  lengthy  note,  but  the  importance  of  the  subject  does  not  appear  suffi- 
cient  to  warrant  its  republicati<m.  Mr.  Hovenden  thinks  the  statute  1  and  2  Wm.  I  v,  o.  32,  in 
domg  away  with  the  qualification  previously  required,  has  recognised  the  correctness  of  Mr. 
Chriatian's  position. 

(7)  [These  distinctions  never  could  have  existed,  if  the  doctrine  had  been  true  that  all  the 
game  was  the  property  of  the  king  :  for  in  that  case  the  maxim,  in  csquaU  Jure  potior  est  condi- 
tio possidentis,  must  have  prevailed.  || 

(8)  These  forfeitures  are  now  abolished. 
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therefore,  confine  myself  to  those  offences  only,  by  which  all  the  ^oods  and  chat- 
tels of  the  offender  are  forfeited :  referring  the  student  for  such,  where  pecu- 
niary mulcts  of  different  quantities  are  inflicted,  to  their  sevei'al  proper  heads, 
under  which  very  many  of  them  have  been  or  will  be  mentioned ;  or  else  to  the 
collections  of  Hawkins,  and  Burn,  and  other  laborious  compilers.  Indeed,  as 
most  of  these  forfeitures  belong  to  the  crown,  they  may  seem  as  if  they  ought 
to  have  been  referred  to  the  precedinff  method  of  acquiring  personal  property, 
namely,  by  prerogative.  But  as,  in  the  instance  of  partial  forfeitures,  a  moiety 
often  goes  to  the  informer,  the  poor,  or  sometimes  to  other  persons ;  and  as  one 
total  forfeiture,  namely,  that  by  a  bankrupt  who  is  guilty  of  felony  by 
♦concealing  his  effects,  accrues  entirely  to  his  creditors,  I  have  therefore  r  ^  .qi  i 
made  it  a  distinot  head  of  transferring  property.  '-  -' 

Goods  and  chattels,  then,  are  totalty  forfeited  by  conviction  of  high  tre^ison  or 
misprision  of  treason;  (9)  of  petit  treason ;  (10)  of  felony  in  general,  and  par- 
ticularly of  felony  de  se^  and  of  manslaughter ;  nay,  even  by  conviction  of 
ezcusabh  homicide;  (i)  by  outlawry  for  treason  or  felony;  by  conviction  of  petit 
larceny  ;  (11)  by  flighty  in  treason  or  felony,  even  though  the  party  be  acquitted 
of  the  fact;  (12)  by  standing  mute,  when  arraigned  of  felony  j  hj  drawing  a 
weapon  on  a  judge,  or  striking  any  one  in  the  presence  of  the  king's  courts  j  by 
prcemunire;  hj  pretended  prophecies,  upon  a  second  conviction;  by  owling  ;  by 
the  residing  abroad  of  artificers ;  (13)  and  by  challe7iging  to  fight  on  account  of 
money  won  at  gaming.  All  these  offences,  as  will  more  fully  appear  in  the 
fourth  book  of  these  Commentaries,  induce  a  total  forfeiture  of  goods  and  chattels. 

And  this  forfeiture  commences  from  the  time  of  conviction,  not  the  time  of 
committing  the  fact,  as  in  forfeiture  of  real  property.  For  chattels  are  of  so 
vague  and  fluctuating  a  nature,  that  to  affect  them  by  any  relation  back,  would 
be  attended  with  more  inconvenience  than  in  the  case  of  landed  estates :  and 
part,  if  not  the  whole  of  them,  must  be  expended  in  maintaining  the  delinquent, 
between  the  time  of  committinff  the  fact  and  his  conviction.  Yet  a  fraudulent 
conveyance  of  them,  to  defeat  tne  interest  of  the  crown,  is  made  void  by  statute 
13  EI1Z.C.  6.(14) 


OHAPTEB  XXVIIL 
OF  TITLE  BY  CUSTOM. 


A  FOURTH  method  of  acquiring  property  in  things  personal,  or  chattels,  is  by 
custom :  whereby  a  right  vests  m  some  particular  persons,  either  by  the  local 
usage  of  some  particular  place,  or  by  the  almost  general  and  universal  usage  of 


(0  Co.  Litt.  381.    S  In8t.  816.    8  Inst.  890. 


(9)  [This  forfeitnre  extends  to  all  the  offenders  personal  property,  inclnding  chattels  reel, 
whether  legal  or  equitable,  in  possession  or  in  action .  Oro.  Jac.  513 ;  2  B.  and  AL  258 ;  2  C.  M. 
and  R.  416;  with  the  exception  of  contingent  interests.    1  Keen,  145. 

The  goods  vest  in  the  crown  immediately  npon  conviction ;  and,  as  a  felon  who  is  transported 
is  not  restored  to  his  civil  rights  until  he  is  pardoned,  or  the  term  expires,  all  personal  property 
accniing  to  him  in  the  mterval  is  forfeited  to  the  crown.  2  B.  and  Al,  2m:  1  Myl.  and  K. 
752.] 

(10)  Petit  treason  is  now  unknown  to  the  law. 

(11)  [The  distinction  between  grand  and  petit  larceny  is  abolished.  Statute  7  and  8  Geo.  lY 
0,  29,  8.  2. 

(1*^)  [By  statute  7  and  8  Geo.  TV,  o.  28,  b.  5,  on  indictments  for  felony,  the  jury  is  no  longer  to 
be  charged  to  inc|uiro  concerning  the  priscmer's  land  or  goods,  or  whether  he  fled  for  the  offence.] 

(13)  [Owling  IS  no  longer  an  offence :  5  Geo.  I V,  c.  47.  By  the  5  Geo.  IV,  o.  97,  aU  the  laws 
relating  to  artificers  or  colliers  going  into  f(»reign  parts  are  repealed.] 

(14)  [A  bona  fide  sale  of  goods  and  chattels  oy  the  offender,  for  good  consideration,  after  the 
offence  and  before  conviction,  is  good.  8  Kep.  171.  See  Skin.  357:  1  Stark.  319:  6  Car.  and 
P.  145.] 
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the  kingdom.  It  were  endless  shonld  I  attempt  to  ennmerate  all  the  seyeral 
kinds  of  special  customs,  which  may  entitle  a  man  to  a  chattel  interest  in  difiFer- 
ent  parts  of  the  kingdom ;  I  shall,  therefore,  content  myself  with  making  some 
observations  on  three  sorts  of  customary  interests,  which  obtain  pretty  generally 
throughout  most  parts  of  the  nation,  and  are  therefore  of  more  universal  con- 
cern :  viz.,  heriot»y  mortuariesy  and  heir-looms, 

1.  Heriots,  which  were  slightly  touched  upon  in  a  former  chapter,  (a)  are 
usually  divided  into  two  sorts,  nenot'Service,  and  henoUcustom,  The  former 
are  such  as  are  due  upon  a  special  reservation  in  a  grant  or  lease  of  lands,  and 
therefoie  amount  to  little  more  than  a  mere  rent :  (^)  the  latter  arise  upon  no 
special  reservation  whatpoever,  but  depend  merely  upon  immemorial  usage  and 
custom,  (c)  Of  these,  th^refore,  we  are  here  principally  to  speak :  and  they  are 
defined  to  be  a  customary  tribute  of  goods  and  chattels,  payable  to  the  lord  of 
the  fee  on  the  decease  of  the  owner  of  the  land. 

r  ^  1 23  "I  *  *The  first  establishment,  if  not  introduction,  of  compulsory  heriots 
»-  J  into  England,  was  by  the  Danes:  and  we  find  in  the  laws  of  King 

Canute  (c?)  the  several  heregeates  or  heriots  specified  which  were  then  exacted  by 
the  king  on  the  death  of  clivers  of  his  subjects,  according  to  their  respective 
dignities;  from  the  highest  earle  down  to  the  most  inferior /Ac^we  or  landholder. 
These,  for  the  most  part,  consisted  in  arms,  horses,  and  habiliments  of  war; 
which  the  word  itself,  according  to  Sir  Henry  Spelman,  (e)  signifies.  These 
were  delivered  up  to  the  sovereign  on  the  death  of  the  vassal,  who  could  no  longer 
use  them,  to  be  put  into  other  hands  for  the  service  and  defence  of  the  country. 
And  upon  the  plan  of  this  Danish  establishment  did  William  the  Conqueror 
flEtshion  his  law  of  relief,  as  was  formerly  observed;  (/)  when  he  ascertained  the 
precise  relief  to  be  taken  of  every  tenant  in  chivalry,  and,  contrary  to  the  feudal 
custom  and  the  usage  of  his  own  duchy  of  Normandy,  required  arins  and  imple- 
ments of  war  to  be  paid  instead  of  money,  (g) 

The  Danish  compulsive  heriots  being  thus  transmuted  into  reliefs,  underwent 
the  same  several  vicissitudes  as  the  feudal  tenures,  and  in  socage  estates  do  fre- 
quently remain  to  this  day  in  the  shape  of  a  double  rent  payable  at  the  doath 
of  the  tenant :  the  heriots  which  now  continue  among  us,  and  preserve  that 
name,  seeming  rather  to  be  of  Saxon  parentage,  and  at  first  to  have  been  merely 
discretionary,  (h)  These  are  now  for  the  most  part  confined  to  copyhold-  ten- 
ures, and  are  due  by  custom  only,  which  is  the  life  of  all  estates  by  copy ;  and 
perhaps  are  the  only  instance  where  custom  has  favoured  the  lord.  For  this 
pajrment  was  originally  a  voluntary  donation,  or  gratuitous  legacy  of  the  ten- 
ant; perhaps  in  acknowledgment  of  his  having  been  raised  a  degree  above  vil- 
leinage, when  all  his  goods  and  chattels  were  quite  at  the  mercy  of  the  lord ; 
r  ^  ^24  "I  *^^  *custom,  which  has  on  the  one  hand  confirmed  the  tenant's  interest 
L  -I   in  exclusion  of  the  lord's  will,  has  on  the  other  hand  established  this 

discretional  piece  of  gratitude  into  a  permanent  duty.  An  heriot  may  also  apper- 
tain to  free  land,  that  is  held  by  service  and  suit  of  court ;  in  which  case  it  is 
most  commonly  a  copyhold  enfranchised,  whereupon  the  heriot  is  still  due  by 
custom.  Bracton  (i)  speaks  of  heriots  as  fre(}uently  due  on  the  death  of  both 
species  of  tenants:  ^*est  quidem  alia  prmstatto  qum  nominatur  herrietium;  ubt 
tenens,  liber  vel  servusy  %n  morte  suay  dominum  suuiUy  de  quo  tenuerit,  respicit 
de  meliori  averio  suOy  vel  de  secundo  melioriy  secundum  diversaniy  locorum  consue- 
fudinem'^  And  this  he  adds,  "magis  fit  de  gratia  quam  de  jure;  in  which 
Fleta  [k)  and  Britton  (I)  agree :  thereby  plainly  intimating  the  original  of  this 
custom  to  have  been  merely  voluntary,  as  a  legacy  from  the  tenant;  though  now 
the  immemorial  usage  has  established  it  as  of  right  in  the  lord. 

This  heriot  is  sometimes  the  best  live  beast,  or  averium,  which  the  tenant  dies 
possessed  of  (which  is  particularly  denominated  the  villein's  relief  in  the  twenty- 
ninth  law  of  King  William  the  Conqueror),  sometimes  the  best  inanimate  good, 
under  which  a  jewel  or  piece  of  plate  may  be  included :  but  it  is  always  a  per- 

(a)  Pago  OT.  Cl>J  S  Sftnnd.  168.  CcJ  Co.  Cop.  J  24.  CdJ  C.  89.        (ej  Of  Fends,  c.  18. 

(/J  i'uge  &^.  CgJ  LL.  OuU.  Cong.  c.  12.  23,  24.  (h)  Lftmbi^rUr  Peramb.  of  Kent,  4Sifi. 

(i)  I.  2,  e.  36,  S  «.  (k)  L  8,  c.  18.  (tj  C.  89. 
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soual  chattel,  which,  immediately  on  the  death  of  the  tenant  who  was  the 
owner  of  it,  being  ascertained  by  the  option  of  the  lord,  (in)  becomes  vested  in 
him  as  his  property ;  and  is  no  charge  upon  the  lands,  but  merely  on  the  goods 
and  chattels.  The  tenant  must  be  the  owner  of  it,  else  it  cannot  be  due ;  and 
therefore,  on  the  death  of  a  feme-covert,  no  heriot  can  be  taken;  for  she 
can  have  no  ownership  in  things  personal,  {n)  In  some  places  there  is  a  cus- 
tomary composition  in  money,  as  ten  or  twenty  shillings  in  lieu  of  a  heriot,  by 
which  the  lord  and  tenant  are  both  bound,  if  it  be  an  indisputably  ancient  cus- 
tom ;  but  a  new  composition  of  this  sort  will  not  bind  the  representatives  of 
either  party;  for  that  amounts  to  the  creation  of  a  new  custom,  which  is  now 
impossible,  (a)  (1) 

*2.  Mortuaries  are  a  sort  of  ecclesiastical  heriots,  being  a  customary  r  ^ .  n^  -. 
ffift  claimed  by  and  due  to  the  minister  in  very  many  parishes  on  the  ^  J 
death  of  his  parishioners.  They  seem  originally  to  have  been,  like  lay  heriots, 
only  a  voluntary  bequest  to  the  church  ;  being  intended,  as  Lyndewode  informs 
us  from  a  constitution  of  Archbishop  Langnam,  as  a  kind  of  expiation  and 
amends  to  the  clergy  for  the  personal  tithes,  and  other  ecclesiastical  duties, 
which  the  laity  in  their  lifetime  might  have  neglected  or  forgotten  to  pay.  For 
this  purpose,  after  (p)  the  lord's  heriot  or  best  good  was  taken  out,  the"  second 
best  chattel  was  reserved  to  the  church  as  a  mortuary:  "si  decedens  plura 
habit er it  animalia  optimo  cut  dejure  fuerit  dehitum  reservato,  ecclesim  sum  sine 
doln,  fraude  seu  contradict ione  qualibet^  pro  recompensatione  subtract ionts  decitna- 
rum  persoymlium^  necnon  et  oblationum,  secundum  melius  animal  reservetur^ost 
obitum,  pro  salute  animce  sucb^  (a)  And  therefore  in  the  laws  of  King 
Canute  (r)  this  mortuary  is  called  soul-sootp aiilxce  a©or  symbolum  animm.  And, 
in  pursuance  of  the  same  principle,  by  the  laws  of  Venice,  where  no  personal 
tithes  have  been  paid  during  the  life  of  the  party,  they  are  paid  at  his  death  out 
of  his  merchandise,  jewels,  and  other  movables,  {s)  So  also,  by  a  similar  policy, 
in  France,  every  man  that  died  without  bequeathing  a  part  of  his  estate  t^  the 
church,  which  was  called  dying  without  confession,  was  formerly  deprived  of 
christian  burial :  or,  if  he  died  intestate,  the  relations  of  the  deceased,  jointly 
with  the  bishop,  named  proper  arbitrators  to  determine  what  he  ought  to  have 
given  to  the  church,  in  case  he  had  made  a  will.  But  the  parliament,  in  1409, 
redressed  this  grievance,  (t) 

It  was  anciently  usual  m  this  kingdom  to  brinff  the  mortuary  to  church  along 
with  the  corpse  when  it  came  to  be  buried  ;  and  thence  {u)  it  is  sometimes  called 
a  corse-present :  a  *term  which  bespeaks  it  to  have  been  once  a  voluntary  j-  ^  ..^^  , . 
donation.    However,  in  Bracton's  time,  so  early  as  Henry  III,  we  find  it  L  J 

riveted  into  an  established  custom :  insomuch  that  the  bequests  of  heriots  and 
mortuaries  were  held  to  be  necessary  ingredients  in  every  testament  of  chattels. 
*•  Imprimis  autem  debet  quilibet^  qui  testavientum  fecerit,  dominum  sutim  de 
meliori  re  auam  habuerit  recognoscere  ;  et  postea  ecctesiam  de  alia  meliori ;"  the 
lord  must  have  the  best  good  left  him  as  an  heriot,  and  the  church  the  second 
best  as  a  mortuary.  But  yet  this  custom  was  different  in  different  places :  "  In 
quibusdam  locis  nabet  ecclesia  melius  anhnal  de  consuetudine ;  in  quibusdam 
secundum  vel  tertium  melius ;  et  in  quibusdam  nihil :  et  ideo  consiaeranda  est 
consuetudo  loci.'^  (w)  This  custom  still  varies  in  different  places,  not  only  as  to  the 
mortuary  to  be  paid,  but  the  peraon  to  whom  it  is  payable.  In  Wales  a  mor- 
tuary or  corse-present  was  due  upon  the  death  of  every  clergyman  to  the  bishop 
of  the  diocese ;  till  abolished,  upon  a  recompense  given  to"  the  bishop,  by  tlie 
statute  12  Ann.  st  2,  c.  6.    And  in  the  archdeaconry  of  Chester  a  custom  also 

{m)  Hob,  00.  (n)  Keilw.  84.    4  Leon.  239.  (o)  Co.  Cop.  i  81, 

(j>)  Co.  Lltt  185.  {q)  Provine.  l.l.tU.i.  (r)  C.  18. 

U)  Panormitan.  ad  decretal.  I.  8 1.  80,  c.  82.  (t)  Sp.  L.  b  9d,  c.  41. 

(tt)  8elden,  Hist,  of  TitheB,  o.  10.  (to)  Braoton,  /.  2,  o.  96.    Flet.  L  2,  e.  57. 

(1)  [And  indeed  heroitB  themselves  will  in  time  cease  to  be  exigible,  one  of  the  Copyhold  En- 
franohi:^ement  Acts,  15  and  16  Vic.  o.  61,  $  97,  having  enabled  either  lord  or  tenant  to  compel  the 
eztingaishment  of  this  ancient  feudal  burden,] 
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prevailed,  that  the  bishop,  who  is  also  archdeacon,  should  have,  at  the  death 
of  every  clergyman  dying  therein,  his  best  horse  or  mare,  bridle,  saddle,  and 
spurs,  his  best  gown  or  cloak,  hat,  upper  garment  under  his  gown,  and  tippet, 
and  also  his  best  signet  or  rinff.  (z)  But  by  statute  28  Geo.  fl,  c.  6,  this  mor- 
tuary is  directed  to  cease,  and  tne  act  has  settled  upon  the  bishop  an  equivalent 
in  its  room.  The  kin^s  claim  to  many  goods,  on  the  death  of  all  prelates  in 
England,  seems  to  be  of  the  same  nature:  though  Sir  Edward  Coke  (y)  appre- 
hends, that  this  is  a  duty  due  upon  death  and  not  a  mortuary :  a  distinction 
which  seems  to  be  without  a  difference.  For  not  only  the  king's  ecclesiastical 
character,  as  supreme  ordinary,  but  also  the  species  of  the  goods  claimed,  which 
bear  so  near  a  resemblance  to  those  in  the  archdeaconry  of  Chester,  which  was 
an  acknowledged  mortuary,  puts  the  matter  out  of  dispute.  The  king,  accord- 
ing to  the  record  vouched  by  Sir  Edward  Coke,  is  entitled  to  six  things :  the 
r  *427 1  *^^8^op's  best  horse  or  palfrey,  with  his  furniture ;  his  cloak,  or  gown, 
"-  ■»   and  tippet;  his  cup  and  cover;  his  basin  and  ewer;  his  gold  ring:;  and, 

lastly,  his  muta  canum,  his  mew  6v  kennel  of  hounds;  as  was  mentioned  in  the 
preceding  chaptxir.  {z) 

This  variety  of  customs,  with  regard  to  mortuaries,  giving  frequently  a  handle 
to  exactions  on  the  one  side,  and  frauds  or  expensive  litigations  on  the  other;  it 
was  thought  proper  by  statute  21  Hen.  VIII,  c.  6,  to  reduce  them  to  some  kind  of 
certainty.  For  this  purpose  it  is  enacted,  that  all  mortuaries  or  corse-presents  to 
persons  of  any  parish,  shall  be  taken  in  the  following  manner ;  unless  where  by 
custom  less  or  none  at  all  is  due ;  viz. :  for  every  person  who  does  not  leave  goods 
to  the  value  of  ten  marks,  nothing :  for  every  person  who  leaves  goods  to  the 
value  of  ten  marks  and  under  thirty  pounds,  3^.  4J. ;  if  above  thirty  pounds  and 
under  forty  pounds,  6s.  Sd. ;  if  above  forty  pounds,  of  what  valne  soever  they 
may  be,  IOa*.  and  no  more.  And  no  mortuary  shall,  throughout  the  kingdom, 
be  paid  for  the  death  of  any  feme-covert ;  nor  for  any  child ;  nor  for  any  one  of 
full  age,  that  is  not  a  housekeeper ;  nor  for  any  wayfaring  man ;  but  such  way- 
faring man's  mortuary  shall  be  paid  in  the  parish  to  which  he  belongs.  And 
upon  this  statute  stands  the  law  of  mortuaries  to  this  day. 

3.  Heir-looms  (2)  are  such  goods  and  personal  chattels,  as,  contrary  to  the 
nature  of  chattels,  shall  go  by  special  custom  to  the  heir  along  with  the  inherit- 
ance, and  not  to  the  executor  of  the  last  proprietor.  The  termination,  foam,  is 
of  Saxon  original ;  in  which  language  it  signifies  a  limb  or  member;  (a)  so  that 
an  heir-loom  is  nothing  else  but  a  limb  or  member  of  the  inheritance.  They 
are  generally  such  things  as  cannot  be  taken  away  without  damaging  or  dismem- 
bering the  freehold :  otherwise  the  general  rule  is,  that  no  chattel  interest  what- 
soever shall  go  to  the  heir,  notwithstanding  it  be  expressly  limited  to  a  man 
r  *428 1  *^^  heirs,  but  shall  vest  in  the  executor,  (b)  But  deer  in  a  real  ♦author- 
l-  J   ised  nark,  fishes  in  a  pond,  doves  in  a  dovehouse,  &c.,  though  in  them- 

selves personal  chattels,  yet  they  are  so  annexed  to  and  so  necessary  to  the  well- 
being  of  the  inheritance,  that  they  shall  accompany  the  land  wherever  it  vests, 
by  either  descent  or  purchase,  {c)  For  this  reason  also  I  apprehend  it  is,  that 
the  ancient  jewels  of  the  crown  arc  held  to  be  heir-looms ;  (d)  for  they  are  neces- 
sary to  maintain  the  state,  and  support  the  dignitv,  of  the  sovereign  for  the  time 
being.  CJuirtera  likewise,  (3)  and  deeds,  court-rolls,  and  other  evidences  of  the 
land,  together  with  the  chests  in  which  thev  are  contained,  shall  pass  together 
with  the  land  to  the  heir,  in  the  nature  of  heir-looms,  and  shall  not  go  to  the 
executor,  (e)    By  special  custom,  also,  in  some  places  carriages,  utensils,  and 

(X)  Cro.  Car.  287.  (y)  2  Inst.  491.  («)  Page  413.  (a)  Spelm.  (TZom.  277. 

(5)  (Jo.  Utt.  388.  (c)  Ibid.  8.  (J)  /Md.  U.  (e)  Bro.  Abr,  Hi.  chatteUt,  18. 

(2)  Heir-looms  do  not  seem  to  be  recognized  in  the  law  of  the  United  States.  1  Washb.  Real 
Prop.  6. 

(3)  [In  general  the  right  to  the  cnstody  of  title-deeds  desoends  or  passes  with  the  estate  to  the 
existing  present  owner,  whether  tenant  for  life  or  in  fee,  an4  he  way  retain  or  recover  the  d«ed 
from  any  other  person.    4  Term  R,  229.] 
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other  household  implements,  may  he  heir-looms;  (/)  hut  such  custom  must  he 
strictly  proved.  On  the  other  hand,  by  almost  general  custom,  whatever  is 
strongly  affixed  to  the  freehold  or  inheritance,  and  cannot  be  severed  from 
thence  without  violence  or  damage,  "  quod  ab  (edibua  non  facile  revellUur,"  (^g) 
is  become  a  member  of  the  inheritance,  and  shall  thereupon  pass  to  the  heir; 
as  chimney-pieces,  pumps,  old  fixed  or  dormant  tables,  benches,  and  the  like,  {h) 
A  very  similar  notion  to  which  prevails  in  the  duchy  of  Brabant ;  where  they 
rank  certain  things  movable  among  those  of  the  immovable  kind,  calling  them 
by  a  very  particular  appellation,  prcsdia  volantia,  or  volatile  estates ;  such  as 
beds,  tables,  and  other  heavy  implements  of  furniture,  which  (as  an  author  of 
their  own  observes),  '^  dignitatem  istam  nacta  sunt,  ut  villis,  sylvis,  et  cedibus, 
(dneque  prcBdiiSy  camparentur;  quod  soUdiora  mobilia  ipsis  cedibus  ex  deefina- 
tione  patrisfamUias  coharere  videantur,  et  pro  parte  ipsarum  adium  cesti- 
mentur/'  (i) 

Other  personal  chattels  there  are,  which  also  descend  to  the  heir  in  the  nature 
of  heir-looms,  as  a  monument  or  tombstone  in  a  church,  (4)  or  the  coat-armour 
of  his  ancestor  there  *hung  up,  with  the  penons  and  other  ensigns  of  r  ^.^q  i 
honour,  suited  to  his  degree.    In  this  case,  albeit  the  freehold  of  the   »-  ■» 

church  is  in  the  parson,  and  these  are  annexed  to  that  freehold,  yet  cannot  the 
parson  or  any  other  take  them  away  or  deface  them,  but  is  liable  to  an  action 
from  the  heir,  (k)  Pews  (5)  in  the  church  are  somewhat  of  the  same  nature, 
which  may  descend  by  custom  immemorial  (without  any  ecclesiastical  concur- 
rence) from  the  ancestor  to  the  heir.  (/)  (6)  Bat  though  the  heir  has  a  i)roperty 
in  the  monnments  and  escutcheons  of  his  ancestors,  yet  he  has  none  in  their 
bodies  or  ashes ;  nor  can  he  bring  any  civil  action  against  such  as  indecently, 

r/J  Co.  Litt.  18,  IflS.  Cff)  Spelm.  Glasa.  SH.  (hj  It  Mod.  020. 

(i)  stockman's  dejure  detfolutiofa$,  o.  8,  i  10.  fkj  12  Bep.  IM,    Co.  Litt.  18. 

(IJ  8  Inst.  202.    12  iiep.  105. 

(4)  [See  Spooner  v,  Brewster,  3  Bing.  136 ;  10  Moore,  494.] 

(5)  [The  right  to  sit  in  a  partloular  pew  in  a>charoh  arises  either  from  presoription  as  appur- 
tenant to  a  messuage,  or  from  a  faculty  or  grant  from  the  ordinary,  for  he  nai  the  disposition  to 
n  1  pews  which  are  not  claimed  by  prescription.  Gibs.  God.  ftlh  See  generally  as  to  the  right 
to  pews,  1  Phill.  E.  C.  316. 

in  an  action  upon  the  case  at  law  for  a  disturbance  of  the  enjoyment  of  a  pew  in  the  body  of 
the  church,  if  the  plaintilT  claims  it  by  pre.<<cription,  he  must  state  it  in  the  declaration  as  appur- 
tenant to  a  mv3^suag3  in  the  p<uish.  5  B.  and  A.  35t).  But  a  paw  in  the  aisle  or  chancel  ot  the 
church  may  bo  pre-icribed  *bf  in  rospoct  of  a  house  out  of  the  parish.  Forrest  Kep.  14 ;  5  B. 
and  A.  3  U.  S.  P.  This  piescription  may  ba  supported  by  aii  enjoyment  for  thirtj'-xix  years,  and 
perhaps  any  time  above  twenty  years.  1  T.  R.  4K  But  whore  a  puw  was  claimed  as  appur- 
tenant tu  au  aacient  messuage,  aud  it  was  proved  that  it  had  been  so  annexed  for  thirtv  vears, 
but  that  it  had  no  existence  before  that  time,  it  was  held  this  modem  commencement  defeated 
the  prescriptive  claim.  5  T.  R.  29d.  In  an  action  against  the  ordinary,  the  plaintiff  must  aUege 
and  prove  repfurs  of  the  pew.  1  Wils.  3i3.  But  a  possessory  right  to  a  pew  is  sufficient  to  sus- 
tain a  suit  in  the  ecclesiastical  court  against  a  mere  disturber.  1  Phill.  E.  G.  316.  See  further 
the  cases  and  precedents,  2  Ghitty  on  Pi.  817 ;  Gom.  Dig.  Action  on  Gase  for  Disturbance,  A.  5 ; 
2  Saund.  175,  c.  d.] 

(6)  In  some  of  the  United  States  pews  are  expressly  declared  by  statute  to  be  real,  and  in 
others  personal  estate.  In  the  absence  of  such  statute  they  partake  of  the  nature  of  the  realty. 
I  Washb.  Real  Prop.  9.  The  pew  holder  has  an  exclusive  right  to  occupy  his  pew  and  to  main- 
tain trespass  against  any  one  who  disturbs  him  in  his  seat.  Gray  v.  Baker,  17  Mass.  435 ;  Gorton 
V.  HadseLl,  9  Gush.  503;  Freligh  v,  Piatt,  5  Gow.  494.  The  pew  owners,  however,  are  not  own- 
ers or  part  owners  of  the  church  lot ;  their  interest  consists  m  the  right  to  occupy  their  respec- 
Uvepews  as  a  part  of  the  auditory  upon  occasions  of  p  .>lic  worship.  Wheaton  v.  Gates,  18 
N.  Y.  404;  Gooperv.  Presb.  Ghurch,  32  Barb.  226;  Kiii  )all  v.  Second  Parish,  24  Pick.  347. 
And  their  right  of  occupancv  must  yield  to  circumstances  of  necessity,  convenience  or  expedi- 
ency, Rowing  out  of  the  rights  in  common  of  the  society ;  and  if  the  trustees  make  changes  in 
the  edifice  upon  any  of  those  c^>nsiderations,  and  a  pew  is  thereby  destroyed,  the  owner  must  be 
content  with  a  just  and  adequate  compensation.  Weutworth  v.  First  Parish,  3  Pick.  344; 
Gouper  n,  Presb.  Ghurch,  32  Barb.  223.  Aud  if  the  church  edifice  become  useless  by  dilapida- 
Uou,  and  has  to  be  rebuilt,  the  right  of  the  pew  holder  is  gone.  Yoorhles  v.  Presb.  Ghurch,  17 
Barb.  103;  Howard  ».  First  Parish,  7  Pick.  138;  Yan  Houten  v.  Reformed  Dutch  Ghurch,  2 
Green,  N.  J.  126.  But  the  destruction  of  a  church  edifice  by  the  trustees  does  not  ctmclnde  a 
pew  owner,  and  he  mav  nevertheless  show  it  to  have  been  unnecessary,  and  claim  oompensa^ 
tion.    Gorton  v.  Hadsell,  9  Gush.  508. 
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at  least,  if  not  impiously,  violate  and  disturb  their  remains,  when  dead  and 
buried.  The  parson,  indeed,  who  has  the  freehold  of  the  soil,  may  bring  in 
action  of  trespass  against  such  as  dig  and  disturb  it;  and  if  any  one  in  taking 
up  a  dead  body  steals  the  shroud  or  other  apparel,  it  will  be  felony ;  (m)  for  the 
property  thereof  remains  in  the  executor,  or  whoever  was  at  the  charge  of  the 
funeral.  (7) 

But  to  return  to  heir-looms;  these,  though  they  be  mere  chattels,  vet  cannot 
be  devised  away  from  the  heir  by  will ;  but  such  a  devise  is  void,  (»)  even  by  a 
tenant  in  fee-simple.  For  though  the  owner  might  during  his  life  have  sold  or 
disposed  of  them,  as  he  might  of  the  timber  of  the  estate,  since  as  the  inher- 
itance was  his  own,  he  mi^t  mangle  or  dismember  it  as  he  pleased ;  yet  they 
being  at  his  death  instantly  vested  in  the  heir,  the  devise  (which  is  subsequent 
and  not  to  take  effect  till  after  his  death)  shall  be  postponed  to  the  custom, 
whereby  they  have  already  descended. 


CHAPTER  XXIX, 
OF  TITLE  BY  SUCCESSION.  MARRIAGE,  AND  JUDGMENT. 

In  the  present  chapter  we  shall  take  into  consideration  three  other  species  of 
title  to  goods  and  chattels. 

V.  The  fifth  method,  therefore,  of  gaining  a  property  in  chattels,  either  per- 
sonal or  real,  is  by  succession :  which  is,  in  strictness  of  law,  only  applicable  to 
corporations  aggregate  of  many,  as  dean  and  chapter,  mayor  ana  commonalty, 
master  and  fellows,  and  the  like ;  in  which  one  set  of  men  may,  by  succeeding 
another  set,  acc^uire  a  property  in  all  the  goods,  movables,  and  other  chattels 
of  the  corporation.  The  true  reason  whereof  is,  because  in  judgment  of  law  a 
corporation  never  dies:,  and  therefore  the  predecessors,  who  lived  a  century 
ago,  and  their  successors  now  in  being,  are  one  and  the  same  body  corporate,  (a) 
Which  identity  is  a  property  so  inherent  in  the  nature  of  a  body  politic,  that, 
even  when  it  is  meant  to  give  any  thing  to  be  taken  in  succession  by  such  a 
body,  that  succession  need  not  be  expressed :  but  the  law  will  of  itself  imply  it 
So  that  a  gift  to  such  a  corporation,  either  of  lands  or  of  chattels,  without 


sors,  by  succession,  as  well  as  in  the  identical  members  to  whom  it  was  origi- 
nally given. 

But,  with  regard  to  sole  corporations,  a  considerable  distinction  must  be 
made.  For  if  such  sole  corporation  be  the  representative  of  a  number  of  per- 
sons ;  as  the  master  of  an  hospital,  who  is  a  corporation  for  the  benefit  of  the 
poor  brethren;  an  abbot,  or  pnor,  by  the  old  law  before  the  reformation,  who 
represented  the  whole  convent ;  or  the  dean  of  some  ancient  cathedral,  who 
stands  in  the  place  of  and  represents,  in  his  corporate  capacity,  the  chapter ; 
such  sole  corporations  as  these  have,  in  this  respect,  the  same  powers  as  corponi- 
tions  aggregate  have,  to  take  personal  property  or  chattels  in  succession.  And 
therefore  a  bond  to  such  a  master,  abbot,  or  dean^  and  his  successors,  is  good  in 

(m)  8  Inst  no.    12  Rop.  118.    1  Hal.  P.  C.  515.  (n)  Co.  Utt  185. 

ra;  4  Rep.  65.  r^^  Bro.  ^frr.  I.  eflo^et,  90.    Cro.  Elis.  464. 

(7)  [It  ban  been  determinod  tbat  Rtealing  dead  bodies,  thongb  for  the  improvemont  of  the  sci- 
ence uf  anatomy,  is  an  indictable  oflbnso  as  a  misdemeanor;  it  being  considered  a  practice  c«m- 
trorv  to  common  decency,  and  shocking  to  the  general  sentimenttf  and  feelings  of  mankind.  % 
T.  R.733;  2  Leaoh,  560,  S.  C. 
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law;  and  the  successor  shall  have  the  advantage  of  it,  for  the  benefit  of  the 
aggregate  society,  of  which  he  is  in  law  the  representative,  {c)  Whereas,  in  the 
case  of  sole  corporations,  which  represent  no  others  but  themselves,  as  bishops, 
parsons,  and  the  like,  no  chattel  interest  can  regularly  go  in  succession:  and, 
therefore,  if  a  lease  for  years  be  made  to  the  bishop  of  Oxford  and  his  successors, 
in  such  case  his  executors  or  administrators,  and  not  his  successors,  shall  have 
it.  ((/^  For  the  word  s^iccessorSy  when  applied  to  a  person  in  his  political  capa- 
city, IS  equivalent  to  the  word  Jmra  in  his  natuml ;  and  as  such  a  lease  for  years, 
if  made  to  John  and  his  heirs,  would  not  vest  in  his  heirs  but  his  executors ;  so 
if  it  be  made  to  John,  bishop  of  Oxford,  and  his  successors,  who  are  the  heirs  of 
his  body  politic,  it  shall  still  vest  in  his  executors  and  not  in  such  his  successors. 
The  reason  of  this  is  obvious :  for  besides  that  the  law  looks  upon  goods  and 
chattels  as  of  too  low  and  perishable  a  nature  to  be  limited  either  to  heirs,  or 
such  successors  as  are  eouivalent  to  heirs ;  it  would  also  follow,  that  if  any  such 
chattel  interest  (ffrantea  to  a  sole  corporation  and  his  successors)  were  allowed 
to  descend  to  such  successor,  the  property  thereof  must  be  in  abeyance  from  the 
*death  of  the  present  owner  until  the  successor  be  appointed:  and  this  r  ^^q^  "I 
is  contrary  to  the  nature  of  a  chattel  interest,  which  can  never  be  in   *-  ^ 

abeyance  or  without  an  owner ;  («)  but  a  man's  right  therein,  when  once  sus- 
pended, is  gone  forever.  This  is  not  the  case  in  corporations  aggregate,  where 
the  right  is  never  in  suspense ;  nor  in  the  other  sole  corporations  before  men- 
tioned, who  are  rather  to  be  considered  as  heads  of  an  aggregate  body,  than 
subsisting  merely  in  their  own  right ;  the  chattel  interest  therefore,  in  such  a 
.  case,  is  really  and  substantially  vested  in  the  hospital,  convent,  chapter,  or 
other  aggregate  body ;  though  the  head  is  the  visible  person  in  whose  name 
every  act  is  carried  on,  and  in  whom  every  interest  is  therefore  said  (in  point  of 
form)  to  vest.  But  the.general  rule,  with  regard  to  corporations  merely  sole,  is 
this,  that  no  chattel  can  go  to  or  be  acquired  by  them  in  right  of  succession,  {f) 
Yet  to  this  rule  there  are  two  exceptions.  One  in  the  case  of  the  king,  in 
whom  a  chattel  may  vest  by  a  grant  of  it  formerly  made  to  a  preceding  king  and 
his  successors,  {g)  The  other  exception  is,  where,  by  a,parHcular  custom,  some 
particular  corporations  sole  have  acquired  a  power  of  taking  particular  chattel 
interests  in  succession.  And  this  custom,  bemg  against  the  general  tenor  of  the 
common  law,  must  be  strictly  interpreted,  and  not  extended  to  any  other  chattel 
interests  than  such  immemorial  usage  will  strictly  warrant.  Thus  the  chamber- 
lain of  London,  who  is  a  corporation  sole,  may,  by  the  custom  of  London,  take 
bonds  and  recognizances  to  himself  and  his  successors,  for  the  benefit  of  the 
orphan's  fund :  {h)  but  it  will  not  follow  from  thence,  that  he  has  a  capacity  to 
take  a  lease  for  years  to  himself  and  his  successors  for  the  same  purpose ;  for  the 
custom  extends  not  to  that :  nor  that  he  may  take  a  bond  to  himself  and  his 
successors,  for  any  other  purpose  than  the  benefit  of  the  orphan's  fund :  for  that 
also  is  not  warranted  by  the  custom.  Wherefore,  upon  the  whole,  we  may  close 
this  head  with  laying  down  this  general  rule;  that  such  right  of  succession  to 
chattels  is  ^universalTjr  inherent  by  the  common  law  in  all  aggregate  r  ,>  ^go  -i 
coi'porations,  in  the  king,  and  in  such  single  coiporations  as  represent  a   ^  -* 

number  of  persons;  and  may,  by  special  custom,  belong  to  certain  other  sole 
corporations  for  some  particular  purposes;  although  generally,  in  sole  coii)ora- 
tions,  no  such  right  can  exist.  (1) 

VL  A  sixth  method  of  acquiring  property  in  goods  and  chattels  is  by  mar- 
i'iaae ;  whereby  those  chattels,  which  belonged  formerl v  to  the  wife,  are  by  act 
of  law  vested  in  the  husband  with  the  same  degree  of  property  and  with  the 
same  powers,  as  the  wife,  when  sole,  had  over  them. 

{e)  Dyer,  48.    Cro.  Ell«.  iSi.  (d)  Co.  Lltt.  46.  ie)  Brownl.  133. 

(/)  Co.  Litt.  46.  iff)  Ihid.  90.  (A)  4  Bep.  65.    Cro.  £Us.  668. 

(1)  [Thns,  the  ornaments  of  the  chapel  of  a  preceding  bishop  belong  to  his  sncoeesor,  and 
the  biiihop  may  take  such  chattels  in  snccosnon.] 
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This  depends  entirely  on  the  notion  of  an  unity  of  person  between  the  hns- 
band  and  wife;  it  being  held  that  they  are  one  person  in  laWy(i)  so  that  the 
very  being  and  existence  of  the  woman  is  suspended  during  the  coverture,  or 
entii-ely  merged  or  incorporated  in  that  of  the  husband.  (2)  And  hence  it  fol- 
lows, that  whatever  personal  property  belonged  to  the  wife,  before  marriage,  is 
by  marriage  absolutely  vested  m  the  husband.  In  a  real  estate,  he  only  gains  a 
title  to  the  rents  and  profits  during  coverture;  for  that,  depending  upon  feudal 

Erinciples,  remains  entire  to  the  wife  after  the  death  of  her  husband,  or  to  her 
eirs,  if  she  dies  before  him ;  unless,  by  the  birth  of  a  child,  he  becomes  tenant 
for  life  by  the  curtesy.  But,  in  chattel  interests,  the  sole  and  absolute  property 
vests  in  the  husband,  to  be  disposed  of  at  his  pleasure,  if  he  chooses  to  take  pos- 
session of  them :  for  unless  he  reduces  them  to  possession,  by  exercising  some 
act  of  ownership  upon  them,  no  property  vests  m  him,  but  they  shall  remain 
to  the  wife,  or  to  her  representatives,  after  the  coverture  is  determined.  (3) 

(<)  See  Book  I,  o.  15. 


(2)  The.  tendency  of  legislation  in  the  United  States  is  to  the  ntter  abro^tion  of  this  doc- 
trine, so  far  as  civil  rights  depend  npon  it,  and  to  leave  property  right!)  existing  at  the  time  of 
the  marriage  wholly  unchanged  by  uiat  relation.  The  tendency  farther  is  to  remove  the  dia- 
ability  under  which  the  married  woman  lay  at  the  common  law,  to  acquire  and  take  property, 
real  and  personal,  generally  for  her  own  use,  and  to  control  and  dispose  of  the  same ;  and  the 
statutes  of  some  of  the  states  now  declare  that  she  shall  have  the  same,  power  and  right  in 
these  particulars  that  she  would  have  had  if  unmarried.  Except  as  modified  by  these  statutes, 
the  English  rules  so  fnlly  stated  by  Mr.  Chitt^  in  the  following  note,  ai-e  still  in  force  in  the 
United  States.  As  to  the  reduction  of  the  wife's  choses  to  possession  by  the  husband,  further 
reference  is  made  to  Poor  v.  Hazel  ton,  15  N.  H.  565 ;  Van  Epps  t;.  Yau  Deusen,  4  Paige,  64 ; 
Mardree  v.  Mardree,  9  Ired.  295 ;  Searing  v.  Searing,  9  Paige,  283.  And  as  to  the  pmtection 
of  the  wife's  equity  in  the  property  she  brings  her  husband,  for  the  benefit  and  support  of 
herself  and  her  children,  to  Kenney  v,  Udall,  3  Cow.  590 ;  Van  Epps  v.  Van  Deuseu,  4  Paige, 
64;  Smith  v,  Kane,  2  id.  303;  Moore  v.  Moore,  14  B.  Monr.  259;  2  Kent,  139  et  seq.;  Story 
Eq.  Juris.  (>$  1402,  1420,  and  cases  cited. 

(3)  [It  seems  to  be,  at  present,  clearly  held,  that  a  deed  by  which  the  husband  assigns  his 
wife's  contingent  or  reversionary  chattel  interests,  is  not  such  a  reduction  thereof  into  pos- 
session by  him,  as  to  give  even  a  qualified  title  to  his  assignee,  if  the  wife  prove  to  be  the 
survivor.  Pardew  v.  Jackson,  1  Russ.  50;  Hornsby  t;.  Lee,  2  Mad.  20.  And  though,  in  Gage 
V,  Acton,  1  Salk.  327,  Chief  Justice  Holt  said,  that  when  the  wife  has  any  right  or  duty, 
which  by  possibility  may  happen  to  accrue  during  the  marriage,  the  husband  may,  by  release, 
discharge  it;  this  dictum  cannot  now  be  relied  on,  without  qualifying  it  by  a  condition,  that 
the  possibility  shall  actuallv  come  into  possession  during  the  coverture.  Keeping  this  restric- 
tion in  mind,  there  is  no  doubt  that  a  wife's  possibilities  are  assignable  by  ner  husband,  for 
a  valuable  consideration;  though  the  &ssig[nee  may  be  compelled  to  make  some  pnivision  f(»r 
the  wife,  when  the  subject  of  assignment  is  of  such  a  nature,  that  when  the  contingency  has 
happened,  it  cannot  be  reached  without  the  aid  of  equity:  Johnson  v,  Johnson,  1  Jac.  and 
Walk.  477 ;  Beresford  v.  Hobson,  1  Mad.  373 ;  LU)yd  v,  Williams,  1  id.  457 ;  and  it  seems,  that 
courts  of  equity  do  not  merely  act  in  analogy  to  the  legal  doctrine,  but  were  the  first  to  hold 
that  such  assignment  by  the  husband  ought  to  be  supported.  Grey  v.  Kentish,  1  Atk.  240  -, 
H^wkyns  t?.  Obyn,  2  id.  551;  Bates  v.  Dandy,  id.  206;  Duke  of  Ohandos  v.  Talbot,  2  P. 
Wms.  608,  and  cases  there  cited ;  Spragg  v,  Biinkes,  5  Yes.  588. 

It  appears  settled,  however,  that  where  the  wife's  interest  was  such  that  the  husband  could 
not,  even  for  valuable  consideration,  have  released  it  at  law,  equity  will  not  assist  him.  Thus, 
if  the  reversion  could  not  possibly  fall  intt>  possessicm  during  the  husband's  life,~for  in- 
stance, if  it  were  a  reversion  upon  his  own  death, — ^there  the  husband's  release,  or  assignment, 
would  be  invalid  at  law ,  and  clearly,  the  wife's  consent  would  not  be  taken,  in  order  to  ^ive 
it  effect  in  equity.  Dalbiac  v.  Dalbiao,  IJ  Ves.  122.  So,  if  a  woman,  before  marriage,  stipu- 
late that  her  property  shall  revert  t(»  her  own  absolute  disposal  in  the  event  of  her  surviviujj 
her  husband,  or  if  a  bequest  be  made  to  her,  accompanied  with  direction,  and  no  ptnver  ot 
disposition  over  the  ftma,  during  the  marriage,  be  reserved  by  her,  in  one  case,  or  given  to 
her,  in  the  other,  there  it  would  obviously  be  to  defeat  the  plain  object  of  the  settlement,  or 
will,  if  the  ^-ife,  whUe  under  the  possible  influence  of  her  husband,  were  permitted,  either  by 
examination  in  court,  or  by  any  other  act  during  the  coverture,  to  dispose  of  her  right  of  sur- 
vivorship.   Richards  v.  Chambers,  10  Ves.  586 ;  Lee  v,  Muggeridge,  1  Ves.  and  Bea.  I*<i3, 

An  assignment  by  a  husband,  to  a  particular  assignee,  of  a  chose  en  action,  or  equitable  in- 
terest, given  to  his  wife  for  her  life  only  (such  assignment  being  made  for  valuable  consider- 
aticm,  and  at  a  time  when  the  husband  was  maintaining  his  wife),  will,  it  seem?*,  not  only  be 
supported,  but  the  purchaser  will  not  be  bound  to  make  any  provisitm  for  the  wife.  Elliot  c. 
Oordell,  5  Mad.  156;  Wright  v,  Morley,  11  Ves.  18;  Mitford  «.  Mitford,  9  id.  100.    Equity, 
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There  is  therefore  a  very  considerable  difference  in  the  acquisition  of  this 
species  of  property  by  the  husband,  *according  to  the  subject  matter;  r  ^.«.  . 
yiz.,  whether  it  be  a  chattel  real  or  chattel  personal;  and,  of  chattels   L  J 

personal,  whether  it  be  in  possession  or  in  action  only.  A  chattel  real  vests  in 
the  husband,  not  absolutely,  but  sub  modo.  As,  in  case  of  a  lease  for  years, 
the  husband  shall  receive  all  the  rents  and  profits  of  it,  and  may,  if  he  pleases, 
sell,  surrender,  or  dispose  of  it  during  the  coverture ;  {k)  if  he  be  outlawed  or 
attainted,  it  shall  be  forfeited  to  the  kin^:(/)  it  is  liable  to  execution  for  his 
debts:  (m)  and,  if  he  survives  his  wife,  it  is  to  all  intents  and  purposes  his  own. 
(n)  Yet,  if  he  has  made  no  disposition  thereof  in  his  lifetime,  and  dies  before 
his  wife,  he  cannot  dispose  of  it  by  will  (o)  for,  the  husband  having  made  no  alter- 
ation in  the  property  during  his  life,  it  never  was  transferred  from  the  wife ;  but 
after  his  death  she  shall  remain  in  her  ancient  possession,  aud  it  shall  not  ^o  to 
his  executors.  So  it  is  also  of  chattels  personal  (or  ckoses)  in  action :  as  debts 
upon  bond,  contracts,  and  the  like ;  these  the  husband  may  have  if  he  pleases ; 
that  is,  if  he  reduces  them  into  possession  by  receiving  or  recovering  them  at 
law.  (4)    And  upon  such  receipt  or  recovery  they  are  absolutely  and  entirely  his 

rkj  Co.  LItt.  46.  m  Plowd.  263.  fmj  Co.  Utt.  351. 

(nJIMd.  SfiO.  ro^Poph.O.    Co.  Litt.  8&1. 

however,  thU  not  aUow  the  general  assignee  nnder  a  oommisRion  of  bankraptoy  against  a  has- 
band,  to  obtain  nossession  oisnch  property,  without  making  some  provision  for  the  wife ;  tdnce, 
when  the  title  oi  snch  last  described  assignee  vests,  the  incapacity  of  the  husband  to  maintain 
his  wife  has  already  raised  this  equity  in  her  favor.  Elliott  t;.  Cordell,  ulri  supra;  and  where 
the  ri^ht  to  the  whole  equitable  interest,  or  chose  en  cietionf  was  in  the  wife,  absolutely,  and  not 
for  lite  only,  there,  the  preponderance  of  modem  authoritv  (after  considerable  fluctuation  of 
mdiciaJ  opinion),  seems  fully  to  establish,  that  the  wife's  right  to  a  provision  cannot  be  resisted 
by  tiie  particular  assignee  of  her  husband,  more  than  by  his  general  assignee.  Johnson  v.  John- 
son, 1  Jac.  and  Walk.  477 ;  Like  v.  Berseford,  3  Yes.  512 ;  Maoaulay  v.  rhilips,  4  id.  19 ;  Beres- 
ford  t;.  Hobson,  1  Mad.  373;  Earl  of  Salisbuiy  t;.  Newton,  1  Eden,  371 ;  Oswell  v.  Probert,  2  Ves. 
Juu.  682. 

When  a  husband  makes  a  settlement  in  consideration  of  the  wife's  whole  fortune,  whatever 
fortune  she  then  has,  notwithstanding  it  may  consist  entirely  of  ohoses  en  fiction,  is  looked  on 
as  purch&sed  b^  the  husband,  and  it  will  go  to  his  executors,  though  he  may  not  have  reduced 
it  iLto  possession ;  but,  if  the  settlement  was  made  in  oonsidoratitm  of  a  part  only  of  the 
wife's  fortune,  then  the  remaining  part,  if  not  reduced  by  the  husband  into  possession  during 
his  life,  will  survive  to  his  wife :  Cleland  ».  Cleland,  Prec.  in  Cha,  63 ;  for,  the  mere  fact  (»f 
his  having  made  a  settlement  upon  his  wife  at  the  time  of  the  marriage,  is  not  sutiicient  to 
entitle  a  husband  to  his  wife's  dioses  en  action,  or  chattels ;  to  constitute  him  a  purchaser 
.  thereof,  so  as  to  exclude  the  wife's  equity,  there  must  be  an  agreement,  either,  expressed  or 
implied:  Salwey  v.  Salwey,  Ambl.  693;  and,  accordiug  to  the  modern  cases,  a  settlement 
made  by  the  husband  is  no  purchase  of  the  wife's  equitable  interests,  or  choscs  en  action,  unless 
such  settlement  eitiber  distinctly  expresses  it  to  be  made  in  oonsideration  of  the  wife's 
fortune ;  or  the  contents  thereof  altogether  import  that,  and  plainly  import  it,  as  much  as  if 
it  were  expressed.  Druce  v.  Dennison,  6  Yes.  395.  It  is  also  well  settled,  that  a  settlement 
in  consideration  of  the  wife's  fortune  will  be  understood  to  have  been  intended  to  apply  only 
to  her  fortune  at  tiie  time ;  unless  the  settleulent  expressly,  or  bv  necessary  implication,  shows 
that  it  was  the  intention  to  comprehend  all  future  property  which  might  devolve  upon  the 
wile.  Where  no  distinct  agreement  to  that  effect  appears,  should  any  subsequent  accession  of 
ehoses  en  action  accrue  to  the  wife,  in  such  a  shape  that  the  husband  cannot  lay  hold  of  it 
without  the  assistance  of  a  court  or  equity,  the  wife  will,  according  to  the  established  rule  of 
such  courts,  be  entitled  to  an  additional  provision  out  of  that  additional  fortune,  as  against 
either  the  husband  or  assignee :  Ex  Parte  OTerrall,  1  Glyn  and  Jameson,  346 ;  and  if  the 
husband  die  lirst,  not  having  reduced  the  property  into  possession  nor  having  assigned  it,  for 
valuable  consideration,  the  whole  will  survive  to  the  wife.  Mitford  v.  Mitford,  9  ves.  95,  96; 
Oarr  t?.  Taylor,  10  id.  579 ;  Burnett  v.  Kinaston,  2  Freem.  241,  2d  ed. ;  Wildman  v,  Wildman, 
9  Tea.  177 ;  Kash  v.  Nash,  2  Mad.  139.  But,,  if  the  wife's  property  be  of  such  a  nature  that 
the  husband  or  his  assignees  can  reach  it  by  process  of  common  law,  there  is  no  ground  for 
the  Interposition  of  eouity  to  restrain  the  exercise  of  the  legal  right.  Oswell  v,  Probert,  2  Yes. 
Jun.  684;  Attorney -General  v.  Whorwood,  1  Yes.  Sen.  539;  Macaulay  v.  Phillips,  4  Ves.  18; 
Langham  i;.  Nenny,  3  id.  469;  Jewson  v,  Moulson,  2  Atk.  420;  Purdew  v,  Jackson,  1 
Kuss.  54.] 

(4)  [If  a  bill  or  note  be  made  to  a  feme-sole,  and  she  afterwards  marry,  being  possessed  of  the 
note,  the  property  vests  in  the  husband,  aud  he  may  indorse  it  or  sue  alone  for  the  recovery  of 
the  amount:  3  Wils.  5;  1  B.  and  A.  218;  for  these  instruments,  when  in  possession  of  the  wife, 
are  to  be  considered  rather  as  chattels  personal,  than  ehoses  en  action.    Id.    The  transfer  of 
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own;  and  shall  ^o  to  his  execntors  or  administrators,  or  as  he  shall  bequeath 
them  by  will,  and  shall  not  revest  in  the  wife.  But  if  he  dies  before  he  has 
recovered  or  reduced  them  into  possession,  so  that  at  his  death  they  still  con- 
tinue cfMses  in  action,  they  shall  survive  to  the  wife ;  for  the  husband  never  ex- 
erted the  power  he  had  of  obtaining  an  exclusive  property  in  them,  (jt?)  And 
so,  if  an  estray  comes  into  the  wife^  franchise,  and  the  husband  seizes  it,  it  is 
absolutely  his  property,  but  if  he  dies  without  seizing  it,  his  executors  are  not 
now  at  liberty  to  seize  it,  but  the  wife  or  her  heirs;  (§')  for  the  husband  never 
exerted  the  right  he  had,  which  right  determined  witti  the  coverture.  Thus, in 
both  these  species  of  property  the  law  is  the  same,  in  case  the  wife  survives  the 
husband ;  but  in  case  the  husband  survives  the  wife,  the  law  is  very  different 
r  ^ iQK  -1  with  respect  to  chatteh  real  and  choses  in  action :  for  he  shall  have  the 
*-  -*  chattel  real  by  survivorship,  but  not  the  chose  en  action;  (r)  except  in 

the  case  of  arrears  for  rent,  due  to  the  wife  before  her  coverture,  wnich  in  case 
of  her  death  are  given  to  the  husband  by  statute  3^  Hen.  VIII,  c.  37.  And  the 
reason  for  the  general  law  is  this:  that  the  husband  is  in  absolute  possession  of 
the  chattel  real  during  the  coverture,  by  a  kind  of  joint-tenancy  with  his  wife ; 
wherefore  the  law  will  not  wrest  it  out  of  his  hands,  and  give  it  to  her  repre- 
sentatives ;  though  in  case  he  had  died  first,  it  would  have  survived  to  the  wife ; 
unless  he  thought  proper  in  his  lifetime  to  alter  the  possession.  But  a  chose  in 
action  shall  not  survive  to  him,  because  he  never  was  in  possession  of  it  at  all 
during  the  coverture ;  and  the  only  method  he  had  to  gain  possession  of  it  was 
by  suing  in  his  wife's  right;  but  as,  after  her  death  he  cannot  (as  husband) 
brin^  an  action  in  her  right,  because  they  are  no  longer  one  and  the  same  per- 
son in  law,  therefore  he  can  never  (as  such)  recover  the  possession.  But  he 
still  will  be  entitled  to  be  her  administrator;  and  may, in  that  capacity,  recover 
such  things  in  action  as  become  due  to  her  before  or  during  the  coverture.  (5) 

Thus,  and  upon  these  reasons,  stands  the  law  between  husband  and  wife,  with 
regard  to  cliattels  real  and  choses  in  action :  but,  as  to  chattels  personal,  (or 
choses)  in  possession,  which  the  wife  hath  in  her  own  right,  as  ready  money, 
jewels,  household  goods,  and  the  like,  the  husband  hath  therein  an  immediate 
and  absolute  property,  devolved  to  him  by  the  marriage,  not  only  potentially 
but  in  fact,  which  never  can  again  revest  in  the  wife  or  her  representatives,  (s) 

And,  as  the  husband  may  thus  generally  acquire  a  property  in  all  the  per- 
sonal substance  of  the  wife,  so  in  one  particular  instance  the  wife  may  acquire 
a  property  in  some  of  her  husband's  goods :  which  shall  remain  to  her  after  his 
death  and  not  go  to  his  executors.  These  are  called  her  paraphernalia, 
r  ♦^^fi  1  *^^^^^  ^^  *  ^®^°^  borrowed  from  the  civil  law,  {t)  and  is  derived  from 
L  J   the  Greek  language,  signifyirig  something  over  and  above  her  dower. 

Our  law  uses  it  to  signify  the  apparel  and  ornaments  of  the  wife,  suitable  to  hei 

rj»;  Co.  Lltt.  851.  CqJIMd,  rr;  3  Mod.  181.  r»;  Co.  liU.  851.  r<;  J^.  M,  8,  9. }  8. 

stock  into  the  wife's  name,  to  which  she  became  entitled  during  the  marriage,  will  not  be  con 
Bidered  as  payment  or  transfer  to  her  husband,  so  as  to  defeat  her  right  by  survivorship :  9  Ves. 
174 ;  16  id.  413 ;  but  if  it  is  transferred  into  his  name,  it  is  a  reduction  of  it  into  his  posaensifin. 
1  Roper's  Law  of  Hu:^.  and  Wife,  218.  So  if  a  promissory  note  be  given  to  the  wile,  the  hus- 
band's receipt  of  the  interest  thereon  will  not  defeat  the  right  of  the  wife  by  survivorshii).  2 
Madd.  133.  But  where  the  husband  does  and  can  bring  an  action  for  a  chose  in  actiim  of  the 
wife,  in  his  own  name,  and  dies  after  judgment,  leaving  his  wife  surviving,  his  representatives 
will  be  entitled.  If,  however,  she  Is  joined,  she  will  be  entitled,  and  may  have  a  sdre  facias 
upon  such  iudgment.  1  Vem.  396;  2  Ves.  Sen.  677  ;  12  Mod.  346 ;  3  Lev.  403;  Noy,  70.  And 
if  previously  to  marriage  she  had  obtained  a  judgnient,  and  afterwards  she  and  her  husband 
sued  out  a  scire  facias  and  had  an  award  of  execution,  and  she  died  before  execution,  the  prop- 
erty would  be  changed  by  the  award,  and  belong  to  the  husband  as  the  survivor.  1  8alk.  116; 
Koper  L.  Hus.  and  Wife,  1  vol.  210.] 

(5)  [By  29  Carr.  II,  c.  3,  s.  25,  the  husband  shall  have  administration  of  all  his  wife's  personal 
estate,  which  he  did  not  reduce  into  his  possession  before  her  death,  and  shall  retain  it  to  his 
own  use ;  but  he  must  first  pay  his  wife's  debts  before  coverture ;  and  if  he  die  before  adniinis- 
"  I  granted  to  him,  or  he  has  recovered  his  wife's  proper^,  the  right  to  it  passes  u»  his 
representative,  and  not  to  the  wife's  next  of  kin.    1  F.  Wms.  378;  1  Mod.  231;  But- 
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rank  and  degree ;  and  therefore  even  the  lewels  of  a  peeress  usually  worn  by  her, 
have  been  held  to  he  paraphernalia,  {u)  These  she  becomes  entitled  to  at  the 
death  of  her  husband,  over  and  above  her  jointure  or  dower,  and  preferably  to  all 
other  representatives,  (w)  Neither  can  the  husband  devise  by  his  will  such  orna- 
ments and  jewels  of  his  wife;  though  during  his  life  perhaps  he  hath  the  power 
(if  unkindly  inclined  to  exert  it)  to  sell  them  or  give  them  awav.  {x)  But  if 
she  continues  in  the  use  of  them  till  his  death,  she  shall  afterwards  retain  them 
against  his  executors  and  administrators,  and  all  other  persons  except  creditors 
where  there  is  a  deficiency  of  assets,  (y)  And  her  necessary  apparel  is  protected 
even  against  the  claim  of  creditors,  (z)  (6) 

VIL  A  judgment,  in  consequence  of  some  suit  or  action  in  a  court  of  justice, 
is  frequently  the  means  of  vesting  the  right  and  property  of  chattel  interests  in 
the  prevailing  party.  (7)  And  here  we  must  be  careful  to  distinguish  between 
property,  the  ri^d  of  which  is  before  vested  in  the  party,  and  of  which  only 
po88ession\sjrecgyetQS.}ij  suit  or  action ;  and  property  to  which  a  man  before 
had  xKrdeterminate  title  or  certain  claim,  but  he  gains  as  well  the  right  as  the 
possession  by  the  process  and  the  judgment  of  the  law.    Of  the  former  sort 

(u)  Moor.  218.  rwJ  Cro.  Car.  313.    1  Roll.  Abr.  911.    8  Leon.  1«6. 

(x)  Noy'8  Max.  o.  49.    Grahme  v.  Ld.  Londunderrr,  2A  Sov.  1746.    Cano. 
(yj  1  P.  Wins.  730.  f»J  Noy's  Max.  o.  49. 

(6)  [The  husband  may  dispose  absolutely  of  his  wife's  jewels  or  other  parai>hemalia  in  his 
Hfetime,  3  Atk.  .394.  And  although  after  his  death  they  are  liable  to  his  debts  if  his  personal 
estate  is  exhausted,  yet  the  widow  may  recover  from  the  heir  the  amount  of  what  she  is  obliged 
to  pay  in  ctmsequence  of  her  husband's  specialty  creditors  obtaining  payment  out  of  her  para- 
phernalia.   1  P.  Wms.  730 ;  3  Atk.  ^369,  393. 

But  she  is  not  entitled  to  them  after  his  death,  if  she  has  barred  herself  by  an  agreement  be- 
fore marriage  of  every  thing  she  could  claim  out  of  his  personal  estate  either  by  the  common 
law  or  cuHtom.    2  Atk.  642. 

Where  the  husband  permits  the  wife  to  make  profit  of  certain  articles  for  her  own  use/ or 
in  consideration  of  her  supplying  the  family  with  particular  necessaries,  or  makes  her  a 
yearly  allowance  for  keeping  house,  the  profits  or  savings  will  be  considered  in  equity  as  the 
wife's  own  separate  estate.  Sir  P.  Neal's  case,  cited  in  Herbert  v.  Herbert,  Pre.  Ch.  44  ;  3  P. 
Wms.  337 ;  2  Eq.  Oa.  Abr.  156,  in  marg. ;  except  as  against  creditors ,  Pre.  Ch.  297 ;  see  also  1 
7em.  244;  2  id.  535;  1  Eci.  Oa.  Abr.  :M6,  pi.  18;  1  Atk.  278.  And  she  may  dispose  of  her 
separate  estate  by  anticipation,  and  her  right  of  alienation  is  absolute,  unless  she  is  expressly' 
restrained  by  the  settlement  Jackson  r.  Hobhouse,  2  Meriv.  48:);  11  Yes.  222;  1  Yes.  Jnn. 
189 ;  3  Bro.  0.  C.  340,  S.  G. ;  12  Yes.  501 ;  14  id.  302.  A  husband's  agreement  before  marnage 
that  a  wife  shall  have  separate  property,  converts  him  into  her  trustee :  see  1  Yentr.  193 ; 
29  Ch.  II,  c.  3,  8.  4 ;  1  Yes.  Jun.  196 ;  12  Yes.  67  ;  unless  by  fraud  of  the  husband  he  prevents 
the  agreement  from  being  reduced  to  writing.  Montacute  v.  Maxwell,  1  P.  Wms.  620 ;  1  Stra. 
236,  S.  C] 

The  statutes  of  the  American  states  not  only  save  to  the  widow  her  own  paraphernalia,  but 
generally  give  her  also  the  wearing  apparel  and  personal  ornaments  of  the  husband,  besides  set- 
ting apart  for  her  use  other  personal  property  to  some  specified  amount,  to  the  exclusion  of  the 
claims  of  creditors.  In  some  of  the  states,  also,  the  court  having  jurisdiction  in  the  settlement 
of  the  estate  is  empowered  to  make  provisions  iirom  the  assets  for  the  support  of  the  widow  and 
children,  if  any,  wnile  the  settlement  is  in  progress. 

(7)  And  sometimes  also  in  the  defeated  party ;  for  if  the  plaintiff  in  an  actitm  of  trespass 
de  bonis  asportatis,  or  trover,  recovers  judgment  and  obtains  satisfaction,  the  title  to  the 
property  is  transferred  from  the  plaintiff  to  the  defendant ;  the  damages  recovered  being  cttn- 
Kidered  in  law  the  price  of  the  chattel  so  transferred.  And  indeed  it  has  in  several  cases  been 
held  that  the  judgment  alone,  without  satisfaction,  will  change  the  property.  Brown  v.  Wot- 
eon,  Cro.  Jao.  73;  Adanis  v,  Brou^hton,  Strange,  1078;  Rogers  t;.  Moors,  1  Rice,  60;  White 
J.  Philbrick,  5  Greenl.  ^47 ;  Carlisle  v,  Burley,  3  id.  250 ;  Murrell  v.  Johnson's  Adm'r,  1 
H.  and  M.  452 ;  Flovd  v,  Browne,  1  Rawle,  121 ;  Marsh  v.  Pier,  4  id.  273 ;  Pox  v. 
Northern  Liberties,  3  W.  and  S.  107;  Merrick's  Estate,  5  W.  and  S.  17;  Foreman  i7.  Neilson, 
i  Rich.  Eq.  287 ;  Hunt  v.  Bates,  7  R.  I.  217.  Bat  there  are  many  other  cases  which  treat  the 
Judgment  as  a  security  merely,  which  does  not  deprive  the  plaintiff  of  any  other  right  until 
)ho  security  has  actually  been  made  available  by  producing  payment.  Sturtevant  v.  Water- 
bury,  2  Hall,  449 ;  C*urtis  v.  Groat,  6  Johns.  168 ;  Osterhout  r.  Roberts,  8  Cow.  43 ;  Morris  v, 
Berkley,  2  Ren.  Con.  Ct.  228 ;  Sanderson  v.  Caldwell,  2  Aiken.  203 ;  Elliott  r.  Porter,  5  Dana, 
i99;  Campbell  «.  Phelps,  1  Pick.  70,  per  Wilde  J. ;  Sharp  v.  Gray,  5  B.  Monr.  4;  Hepburn  v. 
Sewell,  5  Har.  and  J.  211 ;  Spivev  v.  Morris,  18  Ala.  254 ;  Drake  a.  Mitchell,  3  East,  258,  per 
Ellenborough,  Ch.  J. ;  Cooper  v.  Shepherd,  3  C.  B.  266.  And  this  seemjs  the  most  "^asoniJjle 
doctrine 
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are  all  debts  aud  chases  in  action  ;  as  if  a  man  gives  bond  for  20/.,  or  agrees  to 
buy  a  horse  at  a  stated  sum,  or  takes  up  goods  of  a  tradesman  upon  an  implied 
contract  to  pay  as  much  as  they  are  reasonably  worth :  in  all  these  cases  the 
right  accrues  to  the  creditor,  and  is  completely  vested  in  him,  at  the  time  of  the 
bond  being  sealed,  or  the  contract  or  agreement  made;  and  the  law  only  gives 
him  a  remedy  to  recover  the  possession  of  that  right,  which  already  in  iustice 
r  *4:37 1  ^^^"^S^  ^  hSva.  ♦But  there  is  also  a  species  of  property  to  wnich  a 
*;  ■»  man  has  not  any  claim  or  title  whatsoever,  till  after  suit  commenced  and 
judgment  obtained  in  a  court  of  law :  where  the  right  and  the  remedy  do  not  fol- 
low each  other,  as  in  common  cases,  but  accrue  at  one  and  the  same  time :  and 
where,  before  judgment  had,  no  man  can  say  that  he  has  any  absolute  property, 
either  in  possession  or  in  action.    Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  statutes,  to  be  i*ecovered  on  an 
action  j3op«Zar;  or,  in  other  words,  to  be  recovered  by  him  or  them  that  will  sue 
for  the  same.  Such  as  the  penalty  of  500Z.,  which  those  persons  are  by  several 
acts  of  parliament  made  liable  to  forfeit,  that,  being  in  particular  offices  or  sit- 
uations in  life,  neglect  to  take  the  oaths  to  the  government:  which  penalty  is 
given  to  him  or  them  that  will  sue  for  the  same.  Now  here  it  is  clear  that  no 
pai'ticular  person,  A  or  B,  has  anv  right,  claim  or  demand,  in  or  upon  this  penal 
sum,  till  after  action  brought ;  (a)  for  he  that  brings  his  action,  and  can  bona 
fide  obtain  judgment  first,  will  undoubtedly  secure  a  title  to  it,  in  exclusion  of 
everybody  else.  He  obtains  an  inchoate  imperfect  degree  of  property,  by  com- 
mencing his  suit:  but  it  is  not  consummated  till  ju&ment;  for,  if  any  collu- 
sion appears,  he  loses  the  priority  he  had  gained,  (b)  But,  otherwise,  the  right 
so  attaches  in  the  first  informer,  that  the  king  (who  before  action  brought  may 
grant  a  pardon  which  shall  be  a  bar  to  all  the  world)  cannot  after  suit  com- 
menced remit  anything  but  fiis  own  part  of  the  penalty,  (c)  For  by  commenc- 
ing the  suit  the  informer  has  made  the  popular  action  his  own  private  action, 
and  it  is  not  in  the  power  of  the  crown,  or  of  any  thing  but  parliament,  to 
release  the  informer's  interest  This,  therefore,  is  one  instance,  where  a  suit  and 
r  *  .gg  1  judgment  at  law  are  *not  only  the  means  of  recovering,  but  also  of 
*-  ■»  acquiring,  property.  And  what  is  said  of  this  one  penalty  is  equally 
true  of  all  others,  that  are  given  thus  at  large  to  a  common  informer,  or  to  any 
person  that  will  sue  for  the  same.  They  are  placed,  as  it  were,  in  a  state  of 
nature,  accessible  by  all  the  king's  subjects,  but  the  acquired  right  of  none  of 
them;  open  therefore  to  the  first  occupant,  who  declares  his  intention  to  possess 
them  by  bringing  his  action;  and  who  carries  that  intention  into  execution,  by 
obtaining  iudgment  to  recover  them.  (8) 

2.  Another  species  of  property,  that  is  acquired  and  lost  by  suit  and  judg- 
ment at  law,  is  that  of  damages  given  to  a  man  by  a  jury,  as  a  compensation 
and  satisfaction  for  some  injury  sustained;  as  for  a  battery,  for  imprisonment, 
for  slander  or  for  trespass.  Here  the  plaintiff  has  no  certain  demand  till  after 
verdict ;  but,  when  the  jury  has  assessed  his  damages,  and  judgment  is  given 
thereupon,  whether  they  amount  to  twenty  pounds  or  twenty  shillings,  he 
instantly  acquires,  and  the  defendant  loses  at  the  same  time,  a  right  tx)  that 
specific  sum.  It  is  true,  that  this  is  not  an  acquisition  so  perfectly  original  as 
in  the  former  instance:  for  here  the  injured  party  has  unquestionably  a  vague 
and  indeterminate  right  to  some  damages  or  other  the  instant  he  receives  the 
injury ;  and  the  verdict  of  the  jurors,  and  judgment  of  the  court  thereupon,  do 
not  in  this  case  so  properly  vest  a  new  title  in  him,  as  fix  and  ascertain  the  old 
one ;  they  do  not  give,  but  define,  the  right  But,  however,  though  strictly 
speaking,  the  primary  right  to  a  satisfaction  for  injuries  is  given  by  the  law  of 
nature,  and  the  suit  is  only  the  means  of  ascertaining  and  recovering  that 

(a)  %  Lev.  141.    Stra.  1189.    Combe  ».  Pitt  B.  E.  Tr.  8  Geo.  IH. 

(b)  SUt  i  Hen.  vn,  c.  20.  (c)  Cro.  Ells.  138.    11  Bep.  09. 

(8)  The  right  to  a  penalty  given  by  statute  may  at  any  time  before  recovery  be  taken  away  by 
Btatnte.    Oriental  Bank  v.  Freeie,  6  Shep.  109;  Gonfiaoation  Cases,  7  WaL  454. 
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saHsfaction ;  yet,  as  the  legal  proceedings  are  the  only  visible  means  of  this 
ac(iiiisition  of  property,  we  may  fairly  enough  rank  such  damages,  or  satisfac- 
tion assessed,  nnuer  the  head  of  property  acquired  by  suit  and  judgment  at 
law. 

♦3.  Hither  also  may  be  referred,  upon  the  same  principle,  all  title  to  r  ^^^g  -i 
costs  and  expenses  of  suit;  which  are  often  arbitrary,  and  rest  entirely  *-  •* 
on  the  determination  of  the  court,  upon  weighing  all  circumstances,  both  as  to 
the  quantum,  and  also  (in  the  courts  of  equity  especially,  and  upon  motions  in 
the  courts  of  law,^  whether  there  shall  be  any  costs  at  all.  These  costs,  there- 
fore, when  given  oy  the  court  to  either  party  may  be  looked  upon  as  an  acquisi- 
tion made  by  the  judgment  of  law. 


CHAPTER  XXX. 
OF  TITLE  BY  GIFT,  GRANT  AND  CONTRACT. 

We  are  now  to  proceed,  according  to  the  order  marked  out,  to  the  discussion 
of  two  of  the  remaining  methods  of  acquiring  a  title  to  property  in  things  per- 
sonal, which  are  much  connected  together,  and  answer  in  some  measure  to  the 
conveyances  of  real  estates ;  being  those  hj  gift  or  grant,  and  by  contract :  whereof 
the  former  vests  a  property  in  possession,  the  latter  a  property  in  action. 

VIII.  Gifts  then,  or  grants,  which  are  the  eighth  method  of  transferring  per- 
sonal property,  are  thus  to  be  distinguished  from  each  other,  that  gifts  are 
alwekya gratuitous,  grants  are  upon  some  consideration  or  equivalent;  and  they 
may  be  divided,  with  regard  to  their  subject-matter,  into  gifts  or  grants  of  chat- 
tels real,  and  gifts  or  grants  of  chattels  personal.  Under  the  head  of  gifts  or 
grants  of  chattels  real,  may  be  included  all  leases  for  years  of  land,  assignments, 
and  surrenders  of  those  leases;  and  all  the  other  methods  of  conveying  an 
estate  less  than  freehold,  which  were  considered  in  the  twentieth  chapter  of  the 
present  book,  and  therefore  need  not  be  here  again  repeated :  though  these  very 
seldom  carry  the  outward  appearance  of  a  gift,  however  freely  bestowed ;  being 
usually  expressed  to  be  made  in  consideration  of  blood,  or  natural  affection,  or 
of  five  or  ten  shillings  nominally  paid  to  the  grantor ;  and,  in  case  of  leases, 
always  reserving  a  rent,  though  it  be  but  a  pepper  corn :  any  of  which  consid- 
emtions  will,  in  the  eye  of  the  law,  convert  the  gift,  if  executed,  into  a  grant;  if 
not  executed,  into  a  contract. 

♦Grants  or  gifts,  of  chattels  personal,  (1)  are  the  act  of  transferring  r  »-^^  -i 
the  right  and  the  possession  of  them ;  whereby  one  man  renounces,  ana   *■         •■ 

(1)  [A  gift  or  grant  of  personal  property  may  be  by  parol.  3  M.  and  S.  7.  But  when  an 
assigument  is  fur  a  valuable  consideration,  it  is  Ui^ually  in  writing ;  and  when  confined  merely 
to  personalty,  is  termed  a  bill  of  sale.  An  assignment,  or  covenant,  does  not  pass  afler- 
acquired  personal  property :  5  Taunt.  212 ;  but  where  there  has  been  a  subsequent  change  of 
new  for  old  article:*,  and  the  assignment  is  afterwards  set  aside,  it  will  in  general  be  left  to  a 
Jury  to  say,  whether  the  new  were  not  substituted  for  the  old.  In  general  there  should  be  an 
immediate  change  of  possession,  or  the  assignment  made  notorious,  or  creditors,  who  were 
ignorant  of  the  transfer,  may  treat  it  as  fraudulent  and  void,  on  the  -ground  that  the  grantor 
was,  by  hi-*  continuance  of  possession,  enabled  to  gain  a  false  credit.  Twyne's  Case,  3  Co.  81, 
see  cases,  Tidd.  Prac.  8th  ed.  1043,  1044 ;  1  Campb.  33:),  334 ;  5  Taunt.  212.  As  to  the  noto- 
riety of  the  Hale,  2  H.  and  P.  59;  8  Taunt.  838;  1  B.  Moore,  189.  If  possef^ion  be  taken  at 
any  time  before  an  adverse  execution,  though  lon^  after  the  date  of  the  deed,  it  seems  it  will 
be  val.d.  lo  Eant,  21.  An  assignment  to  a  creditor  of  all  a  party's  eifects,  in  trust  for  him- 
self and  other  creditors,  is  valid.  3  M.  and  S.  517.  And  as  a  debtor  may  prefer  one  creditor 
to  another,  he  may,  <m  the  eve  of  an  execution  of  one  creditor,  assign  his  pniperty  to 
another,  so  as  to  sati^jfy  the  latter,  and  leave  the  othoi  unpaid.  5  T.  R.  235.  But  an  assign- 
ment made  by  way  of  sale,  to  a  person  not  a  creditor,  in  order  to  defeat  an  exeoution,  wiU«  if 
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another  man  immediately  acquires,  all  title  and  interest  therein,  which  may  be 
done  either  in  writing,  or  by  word  of  mouth,  (a)  attested  by  sufficient  evidence, 
of  wliich  the  delivery  of  possession  is  the  strongest  and  most  essential.  But 
this  conveyance,  when  merely  voluntary,  is  somewhat  suspicious;  and  is  usually 
construed  to  be  fraudulent^  if  creditors  or  others  become  sufferers  therebv. 
And,  particularly,  by  statute  3  Hen.  VII,  c.  4,  all  deeds  of  gifts  of  goods,  made 
in  trust  to  the  use  of  the  donor,  shall  be  void :  because  otherwise  persons  might 
be  tempted  to  commit  treason  or  felony,  without  danger  of  forfeiture ;  and  the 
creditors  of  the  donor  might  also  be  defrauded  of  their  rights.  And  by  statute 
13  Eliz.  c.  5,  every  grant  or  dft  of  chattels,  as  well  as  lands,  with  an  intent  to 
defraud  creditors  or  others,  (fi)  shall  be  void  as  against  such  persons  to  whom  such 
fraud  would  be  prejudicial;  but,  as  against  the  grantor  himself ,  shall  stand  good 
and  effectual ;  and  all  persons  partakers  in,  or  privy  to,  such  fraudulent  grants, 
shall  forfeit  the  whole  value  of  the  goods,  one  moiety  to  the  king,  and  another, 
moiety  to  the  party  grieved ;  and  also  on  conviction  shall  suffer  imprisoment 
for  half  a  year. 

A  true  and  proper  gift  or  grant  is  always  accompanied  with  delivery  of  pos- 
session, and  takes  effect  immediately,  (2)  as  if  A  gives  to  B  1002.,  or  a  flock  of 
sheep,  and  puts  him  in  possession  of  tnem  directly,  it  is  then  a  gift  executed  in 
the  donee ;  and  it  is  not  in  the  donor's  power  to  retract  it,  though  he  did  it 
without  any  consideration  or  recompense:  (c)  unless  it  be  prejudicial  to  credit- 
ors ;  or  the  donor  were  under  any  legal  incapacity,  as  infancy,  covertui'e,  duress, 
or  the  like;  or  if  he  were  drawn  in,  circumvented  or  imposed  upon,  by  false 
pretences,  ebriety,  or  surprise.  But  if  the  gift  does  not  take  effect,  by  delivery 
of  immediate  possession,  it  is  then  not  properly  a  gift,  but  a  contract; 
r*442  1  *^^^  ^^^^  *  ^^^  cannot  be  compelled  to  perform,  but  upon  good  and 
L  J   sufficient  consideration ;  as  we  shall  see  under  our  next  division. 

IX.  A  contract,  which  usually  conveys  an  interest  merely  in  action,  is  thus 
defined:  "an  agreement  upon  sufficient  consideration,  to  do  or  not  to  do  a 
particular  thing."  From  which  definition  there  arise  three  points  to  be  con- 
templated in  all  contracts;  1.  The  agreement;  2.  The  consideration;  and  3. 
The  thing  to  be  done  or  omitted,  or  the  different  species  of  contracts. 

First  then  it  is  an  agreement ,  a  mutual  bargain  or  convention ;  and  therefore 
there  must  at  least  be  two  contracting  parties,  of  sufficient  ability  to  make  a 
contract;  as  where  A  contracts  with  B  to  pay  him  lOOi.  and  thereby  transfers 
a  property  in  such  sum  to  B.  Which  property  is  however  not  in  possession, 
but  in  action  merely,  and  recoverable  by  suit  at  law  ;  wherefore  it  could  not  be 
transferred  to  another  person  bv  the  strict  rules  of  the  ancient  common  law ; 
for  no  chose  in  action  could  be  assigned  or  granted  over,  (d)  because  it  wa» 
thought  to  be  a  great  encouragement  to  litigiousness,  if  a  man  were  allowed  to 
make  over  to  a  stranger  his  right  of  going  to  law.  But  this  nicety  is  now  dis- 
regarded: though  in  compliance  with  the  ancient  principle,  the  form  of  assign- 
ing a  chose  in  action  is  in  the  nature  of  a  declaration  of  trust,  and  an  agree 

ra;  Perk.  $57.  r^^  See  S  Rep.  82.  rc^Jenk.  109.  rd^  Co.  LiU.  2U. 

the  purchaser  knew  that  intention,  be  void,  although  he  paid  a  fall  price  for  the  goods.    1 
Ea^st,  51 ;  1  Burr.  474.1    See  Burrill  on  Aesignraent^,  passim. 

That  gifts^  prejndicial  to  cxinting  creditora  are  void,  see  1  Pars,  on  Cont.  5th  ed.  235.  Thoy 
may  also  be  void  as  to  Bubsequent  creditors  if  made  under  actual  or  expected  insolvency,  oi 
with  fraudulent  intent  as- to  Buch  subsequent  creditors.    Id. 

(2)  Delivery  is  essential  to  a  gift.  Noble  v.  Smith,  2  Johns.  52 ;  "Withers  v.  Weaver,  10  Penn. 
St.  391 ;  Sims  v,  Sims,  2  Ala.  117  ;  Carpenter  r.  Dodge,  20  Vt.  595.  It  has  been  held,  however, 
that  if  the  gill  be  evidenced  by  writing  it  is  sufficient  without  delivery.  Crans  9.  Kroger,  2d 
111.  74.  But  this  may  be  questionable.  But  a  constructive  delivery  is  sufficient  when  aa 
aictual  delivery  Is  impracticable.    Williams  on  Pens.  Pr(»p.  34. 

[And  now  by  the  r'tatute  17  and  18  Vic.  o.  36,  s.  1,  bills  of  sale,  which  is  the  actual  denomi- 
nation of  a  grant  of  chattels  personal,  must  be  filed  with  the  clerk  of  d(»cquets  and  iudg- 
mcnts  in  the  court  of  queen's  bench  within  twenty-one  days  after  the  making  or  giving  them ; 
otherwise  any  such  grant  will,  as  against  assignees  in  bankruptcy  or  insolvency,  or  credituNy 
be  null  and  void.] 
62« 
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ment  to  permit  the  assignee  to  make  use  of  the  name  of  the  assignor,  in  oixler 
to  recover  the  possession.  And,  therefore,  when  in  common  acceptation  a  debt 
or  bond  is  said  to  be  assigned  over,  it  must  still  be  sued  in  the  original  creditor's 
name ;  the  person  to  whom  it  is  transferred  being  rather  an  attorney  than  an 
assignee.  (3)  But  the  king  is  an  exception  to  this  general  rule,  for  he  might 
always  either  grant  or  receive  a  chose  in  action  by  assignm&nt:  (e)  and  our 
courts  of  equity,  considering  that  in  a  commercial  country  almost  all  personal 
property  must  necessarily  lie  in  contract,  will  protect  the  assignment  of  a  chose 
\\\  action,  as  the  law  will  that  of  a  chose  in  possession.  (/) 

*This  contract  or  agreement  may  be  either  express  or  implied.  Ex-  r  ^^^ o -i 
press  contracts  are  where  the  terms  of  the  agreement  are  openly  uttered  ^  -■ 
and  avowed  at  the  time  of  the  making,  as  to  deliver  an  ox,  or  ten  loads  of  tim- 
ber, or  to  pay  a  stated  price  for  certain  goods.  Implied,  are  such  as  reason  and 
justice  dictate,  and  which  therefore  the  law  presumes  that  every  man  under- 
takes to  perform.  As,  if  I  employ  a  person  to  do  any  business  for  me,  or  per- 
form any  work ;  the  law  implies  that  I  undertook,  or  contracted,  to  pay  him  as 
much  as  his  labour  deserves.  If  I  take  up  wares  from  a  tradesman,  without 
any  agreement  of  price,  the  law  concludes  that  I  contracted  to  pay  their  real 
value.  And  there  is  also  one  species  of  implied  contracts,  which  runs  through 
and  is  annexed  to  all  other  contracts,  conditions,  and  covenants,  viz:  that  if  I 
fail  in  my  part  of  the  agreement,  I  shall  pay  the  other  party  such  damages  as 
he  has  sustained  by  such  my  neglect  or  refusal.  In  shorty  almost  all  the  rights 
of  personal  property  (when  not  in  actual  possession)  do  in  great  measure 
depend  upon  contracts,  of  one  kind  or  other,  or  at  least  might  be  reduced 
under  some  of  them :  which  indeed  is  the  method  taken  by  the  civil  law ;  it 
having  referred  the  greatest  part  of  the  duties  and  rights,  which  it  treats  of,  tq 
the  head  of  obligations  ez  contractu  and  quasi  ex  contractu,  (a) 

A  contract  may  also  be  either  executed,  as  if  A  agrees  to  change  horses  with 
B,  and  they  do  it  immediately;  in  which  case  the  posssesion  and  the  right  are 
transferred  together :  or  it  may  be  executory,  as  if  they  agree  to  change  next 
week ;  here  the  right  only  vests,  and  their  reciprocal  property  in  each  other's 
horse  is  not  in  possession  but  in  action ;  for  a  contract  executed  (which  differs 
nothing  from  a  grant)  conveys  a  chose  in  possession  ;  a  contract  executory  con- 
veys only  a  chose  in  action. 

Having  thus  shown  the  general  nature  of  a  contract,  we  are,  secondly,  to 
proceed  to  the  consideration  upon  which  it  is  founded ;  or  the  reason  which 
moves  the  contracting  party  to  *enter  into  the  contract.  "  It  is  an  r  ^^^^ , 
agreement,  upon  sufficient  consideration"  The  civilians  hold,  that  in  L  ^^J 
all  contracts,  either  express  or  implied,  there  must  be  something  given  in 
exchange,  something  that  is  mutual  or  reciprocal,  {h)  This  thing,  which  is 
the  price  or  motive  of  the  contract,  we  call  the  consideration ;  and  it  must  be 
a  thing  lawful  in  itself,  or  else  the  contract  is  void.  A  good  consideration,  we 
have  before  seen,  (i)  is  that  of  blood  or  natural  affection  between  near  rela- 
tions; the  satisfaction  accruing  from  which  the  law  esteems  an  ecjuivalent  for 
whatever  benefit  may  move  from  one  relation  to  another.  (/)     This  considera- 

(e)  Dyer,  80.    Bro.  Abr.  tit.  chotie  in  action,  1  and  4.  Cfj  8  P.  Wros.  199.  (a)  Imi.  8, 14,  2. 

(hj  In  omnibut  coniractibus,  Hve  nominati$,  tive  innaminaUM,  permutaHo  oanHnetur,    Gi*avin.  2.  2.  ft  IS. 
(tj  Page  297.  fJJ  8  Kep.  88. 

(3)  Thero  are  several  exceptions  to  this  rule.  Bills  of  exchange  when  made  payable  to  order 
■vere  ne|?otiabIe  by  the  law  merchant,  and  the  person  to  whom  they  were  indorsed  might  bring 
«nit  in  his  own  name.  The  statute  3  and  4  Anne,  c.  9,  pat  promissory  notes  on  the  same  footing, 
and  if  payable  to  bearer  instead  of  to  order  they  reqnire  no  Indorsement,  and  the  property  passes 
by  mere  delivery  for  value.  Bills  of  lading  and  checks  anon  bankers  are  also  neg(»tial)le,  and  the 
tendency  of  recent  decisions  is  to  hold  all  contracts  for  the  payment  of  money,  which  by  their 
terms  are  payable  to  bearer,  and  also  all  which  by  custom  are  transferable  on  mere  de- 
livery, as  occupying  the  like  position.  See  Delafield  «?.  Illinois.  2  Hill,  159 ;  Ido  v.  Connecticut, 
Ac,   R.   R.   Co.,  32  VL  297 ;  1  Pars,  on  Cont.  5th  ed.  291.    The  statutes  of  some  of  the  states 

go  ver}'  much  further,  and  allow  the  assignee  of  any  chose  in  action  to  bring  suit  in  his  own  name, 
eo  Final  v.  Backus,  18  Mich.  218. 
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tion  may  sometimes,  however,  be  set  aside,  and  the  contract  become  void,  when 
it  tends  in  its  conseqnenees  to  defraud  creditors,  or  other  third  persons,  of  their 
jnst  rights.  But  a  contract  for  any  valuable  consideration,  as  for  marriage,  for 
money,  for  work  done,  or  for  other  reciprocal  conti*act6,  can  ncYcr  be  impeached 
at  law ;  and,  if  it  be  of  a  sufficient  adequate  value,  is  never  set  aside  in  equity ; 
for  the  person  contracted  with  has  then  given  an  equivalent  in  recompense,  and 
is  therefore  as  much  an  owner,  or  a  creditor,  as  any  other  person.  (4) 

These  valuable  considerations  are  divided  by  the  civilians  (k)  into  four 
species.  1.  Do  ut  des:  9A  when  I  give  money  or  goods,  on  a  contract  that  I 
shall  be  repaid  money  or  goods  for  them  again.  Of  this  kind  are  all  loans  of  money 
upon  bond,  or  promise  of  repayment ;  and  all  sales  of  goods,  in  which  there  is  either 
an  express  contract  to  pay  so  much  for  them,  or  else  the  law  implies  a  contract 
to  pav  so  much  as  they  .are  worth.  2.  The  second  species  is,  ^aciOy  ut  facias; 
as,  when  I  agree  with  a  man  to  do  his  work  for  him,  if  he  will  do  mine  for 
me ;  or  if  two  persons  agree  to  marry  together ;  or  to  do  any  positive  act  on 
both  sides.  Or,  it  may  be  to  forbear  on  one  side  on  consideration  of  something 
done  on  the  other,  as,  that  in  consideration  A,  the  tenant,  will  repair  his  house, 
B.  the  landlord,  will  not  sue  him  for  waste.    Or,  it  may  be  for  mutual  forbear- 

1  *445 1  ^^^^  ^^  ^^^^^  sides;  *as,  that  in  consideration  that  A  will  not  trade  to 
*-  J  Lisbon,  B  will  not  ti-ade  to  Marseilles ;  so  as  to  avoid  interfering  with 
«ach  other.  3.  The  third  species  of  consideration  is,  fado  ut  des :  when  a 
man  agrees  to  perfoi*Tn  any  thing  for  a  price,  either  specifically  mentioned,  or 
left  to  the  deteimi nation  of  the  Taw  to  set  a  value  to  it  As  when  a  servant 
hires  himself  to  his  master  for  certain  wages  or  an  agreed  sum  of  money:  here 
the  ser^^ant  contracts  to  do  his  master's  service,  in  order  to  earn  that  specific 
sum.  Otherwise,  if  he  be  hired  generally ;  for  then  he  is  under  an  implied 
contract  to  perform  this  service  for  what  it  shall  be  reasonably  worth,  4.  The 
fourth  species  is  dOy  ut  facias:  which  is  the  direct  counterpart  of  the  preceding. 
As  when  I  agree  with  a  servant  to  give  him  such  wages  upon  his  performing 
such  work:  which,  we  see,  is  nothing  else  but  the  last  spepies  inverted :  for 
aervusfacity  ut  herus  det,  and  herus  dat,  ut  servus  faciat. 

A  consideration  of  some  sort  or  other  is  so  absolutely  necessary  to  the  form- 
ing of  a  contract,  that  a  nudum  pactunty  or  agreement  to  do  or  pay  any  thing 

(h)  If,  10,  B,  B. 

(4)  [If  there  be  no  fraud  m  the  tranBaction,  mere  inadequacy  of  price  would  not  be  deemed, 
even  in  equity,  BUjOScient  to  vacate  a  contract  10  Ves.  292,  296;  1  Brid.  Eq.  D.  359.  Nor  is 
mere  folly  without  fraud  a  foundation  for  relief.  8  Price,  620.  And  on  the  question  of  exe- 
cuting an  aereeme'it,  hardship  cannot  be  regarded,  unless  it  amount  to  a  degree  of  inconven- 
ience and  autiurdity  so  great  an  to  afford  judicial  proof  that  such  could  not  l)e  the  meaning  of 
the  parties.  1  Swans.  329,  But  if  there  be  such  an  inadequacy  as  to  show  that  the  person 
did  not  understand  the  bargain  he  made,  or  that,  knowing  it,  he  was  so  oppressed  that  he  wai 
glad  to  make  it ;  this  wilJ  show  such  a  command  over  toe  grantor  as  may  amount  to  fraud. 

2  Bro.  Ch.  C.  167 ;  2  Brid.  Eq.  Dig.  55.  An  action  was  brought  on  an  agreement  to  pay  for  a 
horse  a  barley  com  a  nail  for  every  nail  in  the  horse's  shoes  and  double  every  nail,  which 
came  Ui  five  hundred  quarters  of  barley;  and,  on  a  trial  before  Holt,  C.  J.,  the  iury  ^ve  only 
the  value  of  the  horse.  1  Lev.  111.  And  in  an  action  of  assumpsit,  in  consideration  of  2». 
6rf.  paid,  and  At  17«.  6d.  to  be  paid,  the  defendant  undertook  to  deliver  two  rye  corns  next 
Monday,  and  double  every  succeeding  Mondav  for  a  year,  which  would  have  required  the 
delivery  of  more  rye  than  was  grown  in  all  the  world :  on  demurrer,  Probvn,  J.,  said,  that 
though  the  contrlct  was  a  foolish  one,  yet  it  would  hold  in  law,  and  the  defendant  ought  to  pay 
something  for  his  folly,  and  made  the  defendant  refund  the  2».  6d.  and  costs,  Ld.  Raym.  1164. 
This  seems  to  have  been  a  vacating  of  the  bargain  as  void,  and  a  return  for  that  reason  of  the 
money  received  without  consideration.] 

If  there  be  a  consideration  of  some  value  the  courts  do  not  usually  inquire  into  its  ade- 

2nacy,  and  a  very  small  consideration  may  support  a  very  onerous  promise.  Mete,  on  Cont 
66.  Nevertheless,  if  the  contract  is  plainly  unconscionable,  the  party  who  sues  for  a  bre^wh 
of  it  in  a  court  of  law  will  be  awarded  sucli  damages  only  as  seem  reasonable :  .Cutler  r.  How. 
a  Mass.  2f)7 ;  and  if  he  seeks  specific  performance  in  a  court  of  e<iuity  it  will  be  refused.  Osgood 
r.  Franklin,  2  Johns.  Ch.  2.3 ;  Chambers  v.  Livermore,  15  Mich.  281 :  A  seal  to  a  contract 
lnip*)rts  a  consideration,  and,  at  law,  obviates  the  necessity  of  proving  one  :  Mete,  on  Cont 
161,  2:t3 ;  but  not,  it  seems,  in  equiW,  when  enforcement  of  the  contract  is  sought  in  that  forum. 
Black  V,  Cord,  2  Har.  and  6. 100.  Sharpe  v.  Rogers,  12  Minn.  174. 
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on  one  side,  without  any  compensation  on  the  other,  is  totally  void  in  law ;  and 
a  man  cannot  be  compelled  to  perform  it  (/)  (5)  As  if  one  man  promises  to  give 
another  lOJ/.,  here  there  is  nothing  contracted  for  or  given  on  the  one  side* 
and  therefore  there  is  nothing  binding  on  the  other.  And,  however  a  man 
may  or  may  not  be  bound  to  perform  it,  in  honour  or  conscience,  which  the 
municipal  laws  do  not  take  upon  them  to  decide ;  certainly  those  municipal 
laws  will  not  compel  the  execution  of  what  he  had  no  visible  inducement  to 
engage  for:  and  therefore  our  law  has  adopted  (nt)  the  maxim  of  the  civil 
law,  («)  that  ex  nudo  pacto  non  oritur  actio.  But  any  degree  of  reciprocity  will 
prevent  the  pact  from  being  nude:  nay,  even  if  the  thing  be  founded  on  a 
prior  moral  obligation  (as  a  promise  to  pay  a  just  debt,  though  barred  by  the 
statute  of  limitations,)  it  is  no  longer  nudum  pactum,  jfi)  And  as  this  rule 
was  principally  established  to  avoid  the  inconvenience  that  would  arise  from 
setting  up  mere  verbal  promises,  for  which  no  good  reason  could  *be  r  ^^r.  -i 
assigned,  (o)  it  therefore  does  not  hold  in  some  cases,  where  such  prom-  »-  J 

ise  IS  authentically  proved  by  written  documents.  For  if  a  man  enters  into  a 
voluntary  bond,  or  gives  a  promissory  note,  he  shall  not  be  alfowed  to  aver  the 
want  of  a  consideration  in  order  to  evade  the  payment :  for  every  bond,  from  the 
solemnity  of  the  instrument,  {p)  and  every  note,  from  the  subscription  of  the 
drawer,  {q)   (7)  carries  with  it  an  internal  evidence  of  a  good  consideration. 

(D  Dr.  ft  St  d.  2,  c.  24.  (m)  Bro.  Abr.  tU.  dette.  79.    Salk.  1».  (n)  Cod,  S,  8,  10  and  6,  U,  1. 

(o)  Plowd.  306,  809.  (p)  Uardr.  800.    1  Ch.  U.  157.  {q)  Ld.  Raym.  760. 

(5)  [This  must  be  read  as  confined  to  Rimple  contracts ;  for  no  consideration  is  essential  to 
the  validity  of  a  contract  under  seal,  though  in  9ome  cases  creditors  may  treat  voluntary  deeds 
without  consideration,  as  fraudulent  and  mvalid.  7  T.  R.  477;  4  East.  200;  2  Sch.  and  Lef. 
228 ;  Fonbl.  Eq.  2d  ed.  347,  n.  f.  ;  Plowd.  308,  309.  The  leading  rule  with  respect  to  con- 
Rider&tion  is,  that  it  must  be  some  benefit  to  the  partj  by  whom  the  promise  is  made,  or  to  a 
third  person  at  his  instance,  or  some  detriment  suntamed  at  the  iustauce  of  the  party  promis- 
ing, by  the  party  in  whose  favor  the  promise  is  made.  4  East,  455 ;  1  Taunt  523.  A  written 
agreement,  not  under  maZ,  is  nudtim  ptictHm,  without  consideration ;  and  a  negotiable  security 
as  a  bill  of  exchange,  or  promissory  note,  carries  with  it  prima  facie  evidence  of  considera- 
tion, which  is  binding  in  the  hands  of  a  third  party,  to  whom  it  has  been  negotiated,  but  may 
be  inquired  into  between  the  immediate  parties  to  the  bill,  &c,,  themselves.  The  con:<idera- 
tion  for  a  contract,  as  well  as  the  promise  for  which  it  is  given,  must  also  be  legal  Thus  a 
contract  for  the  sale  of  blasiiphemous,  obscene,  or  libellous  prints,  or  for  the  furtherance  of 
immoral  practices,  or  contrary  to  public  policy,  or  detrimental  to  the  rights  of  third  parties,  or 
in  contravention  of  the  statute  law,  in  all  these  cases  the  oonaiderations  are  invalid,  ana  the  con- 
tracts void.] 

(6)  A  mere  moral  obligation  is  not  a  sufficient  consideration  to  support  an  express  con- 
triU'Xf  except  in  those  cases  where  there  was  originally  an  obligation  which  was  enforceable 
but  for  the  interference  of  some  positive  rule  of  law.  The  reporters,  in  a  note  to  the  leading 
case  of  Wen  nail  v,  Adney,  3  B.  and  P.  352,  state  the  law  very  correctly  to  be,  that  "  an 
expreris  promise  can  onlv  revive  a  precedent  good  consideration,  which  might  have  been 
enforced  at  law,  through  the  medium  of  an  implied  promise,  had  it  not  been  suspended  bv 
some  positive  rule  of  law,  but  can  give  no  original  right  of  action  if  the  obligation  on  which 
it  is  munded  could  never  have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim 
or  statute  provision.''  Accordinglv  it  has  been  held  that  a  promise  made  by  a  father  to  pay 
expenses  incurred  in  caring  for  his  adult  child  taken  sick  at  a  distance  fix>m  his  relatives, 
would  not  support  an  action.  Mills  v.  Wyman,  3  Pick.  207.  Neither  would  a  promise  to  pay 
for  labor  expended  by  the  plaintiff  on  land  which  he  claimed,  but  which  the  defendant  recov- 
ered from  nim.  Frear  v,  Hardenberg.  5  Johns.  272.  Nor  a  promise  to  pay  a  witness  a  sum 
beyond  his  legal  fees  for  attendance  upon  court  Willis  v.  Peckham,  1  Brod.  and  Bing.  515. 
And  see  Eastwood  i;.  Kenyon,  11  A.  and  E.  438 ;  Cook  v,  Bradley,  7  Conn.  57 ;  Parker  v.  Car- 
ter, 4  Munf.  273 ;  and  the  cases  cited  in  Mete,  on  Cont  178 ;  et  seq,,  and  1  Pars,  on  Cont  5th 
ed.  434. 

A  promise  to  pay  a  debt  barred  by  the  statute  of  limitations,  or  discharged  in  bankruptcy,  or 
C(mtracted  during  infancy,  may  be  enforced  within  this  rule;  and  so  may  the  promise  of  an 
indorser  to  pay  a  bill  from  which  he  is  discharged  by  neglect  to  give  notice  of  dishonor.  But 
where  one  released  his  debtor  in  order  to  make  him  a  witness,  the  debtor's  promise  to  pay  the 
debt  was  held  to  be  nudum  pactum,    Valentine  t^.  Foster,  1  Met  520. 

(7)  [Mr.  Fonblanque,  in  his  discussion  of  the  subject  of  consideration,  referred  to  in  the 
last  note  but  one,  has  taken  notice  of  this  inaccuracy :  he  says,  what  certainly  is  (ally  estab- 
lished, that  the  want  of  cousfderation  cannot  be  averred  by  the  maker  of  a  note,  if  the  action 
be  brought  by  an  indorsee;  but  if  the  action  be  brought  by  the  payee,  the  want  of  oonsid- 
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Courts  of  justice  will  therefore  support  'them  both,  as  against  the  contractor 
himself;  but  not  to  the  prejudice  of  creditors,  or  strangers  to  the  contract 

We  are  next  to  consider,  thirdly^  the  thing  agreed  to  be  done  x)r  omitted. 
^  A  contract  is  an  agreement,  upon  sufficient  consideration,  to  do  or  not  to  do  a 
particular  thinaP  The  most  usual  contracts,  whereby  the  right  of  chattels 
personal  may  be  acquired  in  the  laws  of  Englj^nd,  are,  1.  That  of  icde  or 
exchayige,  2.  That  of  bailment.  3.  That  of  hiring  and  borrowing,  4  That 
of  debt. 

1.  Sale,  or  exchange,  is  a  transmutation  of  property  from  one  man  to  another, 
in  considemtion  of  some  price  or  recompense  in  value:  for  there  is  no  sale 
without  a  recompense:  there  must  be  quid  pro  quo.  (r)  If  it  be  a  jcommutation 
of  goods  for  goods,  it  is  more  properly  an  excfiange :  but  if  it  be  a  transferring 
of  goods  for  money,  it  is  called  a  sale;  which  is  a  method  of  exchange  intro- 
du^  for  the  convenience  of  mankind,  by  establishing  an  universal  medium, 
which  may  be  exchanged  for  all  sorts  of  other  property ;  whereas,  if  goods  were 
only  to  be  exchanged  for  goods,  by  way  of  barter,  it  would  be  difficult  to  adjust 
the  respective  values,  and  the  carriage  would  be  intolerably  cumbersome.  All 
civilized  nations  adopted,  therefore,  very  early  the  use  of  money;  for  we  find 
Abraham  giving  "  four  hundred  shekels  of  silver,  current  money  with  the 
merchant,"  for  the  field  of  Macpelah ;  («)  though  the  practice  of  exchange  still 
subsists  among  several  of  the  savage  nations.  But  with  regard  to  the  kiw  of 
r  itsAjj  1  *sales  and  exchanges,  there  is  no  difference.  I  shall,  therefore,  treat  of 
*■  -*   them  both  under  the  denomination  of  sales  only ;  and  shall  consider 

their  force  and  effect,  in  the  first  place  where  the  vendor  /trath  in  himself,  and 
secondly  where  he  Jiath  not,  the  property  of  the  thing  sold. 

Where  the  vendor  hath  in  himself  the  property  of  the  goods  sold,  he  hath 
the  liberty  of  disposing  of  them  to  whomsoever  he  pleases,  at  any  time,  and  in 
any  manner;  unless  judgment  has  been  obtained  agamst  him  for  a  debtor  dam- 
ages, and  the  writ  of  execution  is  actually  delivered  to  the  sheriff.  For  then, 
by  the  statute  of  frauds,  (t)  the  sale  shall  be  looked  upon  as  fraudulent,  and  the 

Sroperty  of  the  goods  snail  be  bound  to  answer  the  debt,  from  the  time  of 
elivering  the  writ  (8)  Fomiferly  it  was  bound  from  the  teste,  or  issuing  of  the 
writ,  {u)  and  any  subsequent  sale  was  fraudulent;  but  the  law  was  thus  altered 
in  favour  of  purchasers,  though  it  still  remains  the  same  between  the  parties;  and 
therefore  if  a  defendant  dies  after  the  awarding  and  before  the  delivery  of  the 
writ,  his  goods  are  bound  by  it  in  the  hands  of  his  executors,  (v)  (9) 

If  a  man  agrees  with  another  for  goods  at  a  certain  price,  he  may  not 
carry  them  away  bafore  he  hath  piid  for  them ;  for  it  is  no  sale  without  pay- 
ment, unless  the  contrarjr  be  expressly  agreed.  And  therefore,  if  the  vendor 
says,  the  price  of  a  beast  is  four  pounds,  and  the  vendee  says  he  will  give  four 
pounds,  the  bargain  is  struck ;  and  they  neither  of  them  are  at  liberty  to  be  oflT, 
provided  immediate  possession  be  tendered  by  the  other  side.  But  if  neither 
the  money  be  paid  nor  the  ^oods  delivered,  nor  tender  made,  nor  any  subseauent 
agreement  be  entered  into,  it  is  no  contract,  and  the  owner  may«dispose  or  the 
goods  as  he  pleases,  {w)  But  if  any  part  of  the  price  is  piiid  down,  if  it  be  but 
apenny^or  any  portion  of  the  goods  delivered  by  way  of  earnest  (which  the 

rr)  Noy'8  Max.  o.  49.  r»J  G«n.  o.  23,  v.  16.  ft  J  29  Car.  H,  c.  3.  (u/k  Bep.  171.    1  Mod.  188. 

(vj  CuiQb.  33.    12  Mod.  S.    7  Mod.  9&.  fwj  Hob.  41.    Noy^s  Max.  o.  42. 

eration  is  a  bar  to  the  plaiutiffs  reooveriug  upon  it.  1  Stra.  674 ;  Bull.  N.  P.  274  ;  1  B.  and  P. 
651 ;  2  Atk.  182;  aad  Chitty  on  Bills,  63.  An  indorsee,  who  has  jc»ven  fall  value  for  a  bill  of 
exchange,  may  maintain  an  action  both  against  him  who  drew  it  and  him  who  accepted  it,  with- 
out any  consideration.    4  T.  R.  339,  471 ;  5  Esp.  Bep.  178;  3  id.  46.] 

(8)  This  rule  is  believed  not  to  prevail  generally  in  the  United  States,  but  the  goods  are  bonnd 
only  from  t;he  time  when  they  are  actually  levied  upon  by  virtue  of  the  writ. 

(9)  [If  two  writs  are  delivered  to  the  sheriff  on  the  same  day,  he  is  boimd  to  execute  the  first 
which  he  receives;  bat  if  he  levies  and  sells  under  the  second,  the  sale  to  a  vendee,  without 
notice  of  the  first,  is  irrevocable,  aii4  the  ^eriff  o^es  himself  answerable  to  both  parties  t 
Salk.  320;  1  T.  R.  729.] 
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civil  law  calls  arrJia,  and  intei-prets  to  be  "  emptianis  venditionis  ^con-  r  ^^^  -. 
trades  argvmentumy")  (x),  the  property  of  the  goods  is  absolutely  bound  I-  ^^  J 
by  it ;  and  the  vendee  may  recover  the  goods  by  action,  as  well  as  the  vendor 
may  the  price  of  them,  (y)  (10)  And  such  regard  does  the  law  pay  to  earnest  as 
an  evidence  of  a  contract,  that,  by  the  same  statute,  29  Car.  II,  c.  3,  no  contract 
for  the  sale  of  goods,  to  the  value  of  10?.  or  more,  shall  be  valid,  unless  the  buyer 
actually  receives  part  of  the  goods  sold,  by  way  of  earnest  on  his  part ;  or  unless 
he  gives  part  of  the  price  to  the  vendor  by  way  of  earnest  to  bind  the  bar^in,  or 
in  part  of  payment;  or  unless  some  note  in  writing  be  made  and  signed  by  the 
party,  or  his  agent,  who  is  to  be  charged  with  the  contract  (11)  And  with 
regard  to  goods  under  the  value  of  10^  no  contract  or  agreement  for  the  sale 
of  them  shall  be  valid,  unless  the  gpods  are  to  be  deliver^  within  one  year,  or 
unless  the  contract  be  made  in  writing,  and  signed  by  the  party,  or  his  a^ent, 
who  is  to  be  charged  therewith.  (13)  Anciently,  among  all  the  northern  nations, 
shaking  of  hands  was  held  necessary  to  bind  the  bargain ;  a  custom  which  we 
still  retain  in  many  verbal  contracts.  A  sale  thus  made  was  called  handsale, 
"  venditio  per  mutuant  manuum  complexionem  ;"  {z)  till  in  process  of  time  the 
same  word  was  used  to  signify  the  price  or  earnest,  which  was  given  immediately 
after  the  shaking  of  hands,  or  instead  thereof. 

As  soon  as  the  bargain  is  struck,  the  property  of  the  goods  is  transferred  to  the 
vendee,  and  that  of  the  price  to  the  vendor ;  but  the  vendee  cannot  take  the 

(X)  Inst.  8,  ta,  24.  (y)  Noy,  ibid.  (z)  Stiernhook  d^jwre  Ootk.  l  %  e.  S. 


laid 


f  10)  [The  property]  does  not  seem  to  be  absolutely  bound  by  the  earnest :  for  Lord  Holt  has 
a  down  the  following  rules,  viz. :  **  That  notwithi<tanding  the  earnest  the  monev  must  be 
paid  upon  fetching  awav  the  goods,  because  no  other  time  for  payment  is  appomted;  that 
earnest  only  binds  the  bargain,  and  ^ves  the  party  a  right  to  demand ;  but  then  a  demand 
without  the  payment  of  the  money  is  void ;  that  after  earnest  given,  the  vendor  cannot  sell 
the  goods  to  another,  without  a  default  in  the  vendee ;  and  therefore  if  the  vendee  does  not 
come  and  pay,  and  take  the  eoods,  the  vendor  ought  to  go  and  request  him ;  and  then  if  he 
does  not  come  and  pay,  ana  take  away  the  goods  in  a  convenient  time,  the  agreement  is 
dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other  person.''  1  Salk.  113;  see  3 
Camp.  426.] 

(11)  [In  construing  the  statute  of  frauds,  the  principal  difficulty  has  arisen  in  determining 
what  acts  between  the  parties  amount  to  a  delivery  on  the  one  part,  and  acceptance  on  the 
other.  An  actuiU  deliveiy  by  the  seller,  and  acceptance  by  the  buyer,  is  not  necessarv  in  all 
cases ;  as  where  goods  are  ponderous,  delivery  of  the  key  of  the  warehouse  in  which  they  are 
deposited,  or  delivery  of  other  tokens  of  property  is  sufficient.  1  Atk.  170 ;  1  East,  194.  Or 
payment  of  warehouse  rent  by  the  purchaser.  1  Camp.  Rep,  452.  Where  goods  are  sold  by 
sample,  delivery  of  the  sample  to  the  purchaser  may  be  part  delivery  within  the  statute :  5 
Esp.  267 ;  7  East,  564 ;  but  it  is  otherwise  if  the  sample  be  not  part  of  the  bulk.  7  T.  R.  14 ; 
Holt.  N.  P.  179.  Delivery  of  an  order  by  the  seller,  to  a  wharfinger  or  warehouseman  who  has 
the  custody  of  the  goods,  to  deliver  them  to  the  vendee,  is  sufficient  to  satisfy  the  statute. 
2  Esp.  Kep.  598.  So,  if  a  purchaser  write  his  name  or  initials  upon  the  article  bought,  it 
wiU  suffice ;  but  other  articles  bought  at  the  same  time  will  not  pass  unless  t^e  signature  is 
put  upon  them  also.  1  Camp.  233,  235,  n.  But  in  the  case  of  Tempest  v.  FitsgeiSd,  where 
the  defendant  agreed  to  purchase  a  horse  for  ready  money,  and  to  take  it  at  a  distant  speci- 
fied day,  before  which  day  defendant  rode  the  horse  and  gave  directions  as  to  its  treatment, 
but  requested  that  it  might  remain  in  plaintiff's  possession  for  a  further  time,  when  he  would 
fetch  it  away  and  pay  the  price,  to  which  plaintiff'  assented,  and  the  horse  died  in  the  interval,  it 
was  held  that  there  was  no  acceptance  of  the  horse  within  the  meaning  of  the  statute  of  frauds. 
In  this  case  there  was  no  earnest  given,  nor  part  payment,  nor  any  note  or  memorandum  in 
writing,  which  distinguishes  it  from  the  case  in  tne  text;  and  as  it  was  a  ready  money  bargain, 
the  purchaser  could  have  no  right  to  take  away  the  horse  till  the  price  was  paid,  and  of  course 
there  could  be  no  acceptance  on  the  part  of  the  defendant.  These  cases  will  illustrate  the  princi- 
ple on  which  the  statute  of  frauds  is  founded,  the  object  of  which  (in  the  language  of  Mr.  J. 
Holroyd)  was  to  remove  all  doubts  as  to  the  completion  oi  the  bargain,  and  it  therefore  requires 
some  clear  and  unequivocal  acts  to  be  done  in  order  to  show  that  the  thing  had  ceased  to  be  in 
fieri     3  Bar.  and  Aid.  684.] 

(12)  [And  this  enactment  is,  by  Lord  Tenterden's  act  (9  Geo.  lY,  o.  14),  extended  to  all  con- 
tracts for  the  sale  of  goods  of  the  value  of  10{.  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not,  at  the  time  of  the  contract,  be 
actually  made,  or  provided,  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof^  or  rendering  the  same  fit  for  delivery.] 
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goods,  until  he  tenders  the  price  a^eed  on.  (a)  (13)    But  if  he  tenders  the 
money  to  the  vendor,  and  he  refuses  it,  the  vendee  may  seize  the  goods,  or  have 

(aj  Hop.  il. 

(13)  [It  has  long  been  settled  that  deliveiy  to  an  agent  of  the  vendee  (and  for  this  porpose 
common  carriers,  packers,  and  wharfingers,  are  considered  to  stand  in  that  character)  is  for 
most  purpoi^s  a  delivery  to  the  vendee  himself.  But  this  species  of  delivery  affords  a 
security  to  the  vendor  npon  credit,  which  does  not  exist  where  the  delivery  is  actnaUy  made 
to  the  vendee  himself;  for  if  the  vendor  dlBcover  that  the  vendee  is  insolvent,  or  has 
become  bankrupt,  he  may  seize  npon  the  goods  so  sold  npon  credit,  and  delivered  into  the 
hands  of  snch  carrier,  <&c.,  at  any  time  before  their  actual  and  complete  delivery  to  the 
vendee.  This  branch  of  the  law  is  caUed  stoppage  in  trahsitu,  and  though  not  referred  to 
in  the  text,  may  be  properly  stated  in  this  place,  from  its  importance  in  the  concerns  of  trade 
and  commerce.  This  law  is  founded  upon  an  equitable  right  in  the  vendor  to  detain  the 
goods  until  the  price  be  paid  or  tendered,  for  stoppage  in  transitu  does  not  rescind  the  con- 
tract of  sale:  1  Atk.  246;  3  T.  R.  4(56:  6  East,  27;  and  if  the  vendor  afterwards  offer  to 
deliver  them,  he  may,  unless  he  had  resold  them,  recover  the  price,  which  he  could  not  do  if 
by  stopping  in  transitu  the  sale  was  rescinded.  1  Camp.  109 ;  6  Taunt.  162.  The  right  extends 
to  every  case  in  which  the  contract  is  in  effect  a  sale,  and  the  consignor  substantially  the 
vendor  of  the  goods.  3  East,  93 ;  Amb.  399*;  3  T.  R.  783.  It  extends  also  to  contracts  of 
exchange,  as  to  an  a^eement  between  consignor  and  consi^ee  that  the  latter  shall  return 
another  commodity  of  equal  value  in  payment,  and  the  fulhlment  of  which  engagement  is 
rendered  hazardous  by  his  insolvency.  Sittings  post  M.  Term.  Guildhall,  1822 ;  3  Chit.  C.  L. 
346.  The  consider  of  ^oods  for  sue  on  the  joint  account  of  himself  and  the  consignee, 
may  exercise  this  right  in  the  event  of  the  bankruptcy  or  insolvency  of  the  latter :  6  East, 
371 ;  but  it  does  not  arise  between  principal  and  factor,  for  the  property  is  never  devested  out  of 
the  principal,  and  the  factor  as  against  him  has  only  a  right  of  lien  upon  the  goods,  and  he  can- 
not, after  parting  with  them,  repossess  himself  of  them  while  in  transitu.  1  East,  4 ;  2  New 
R.  64.  Nor  can  the  surety  for  the  payment  of  the  price  of  ^oods,  by  the  vendee,  though 
he  may  have  accepted  the  bills  drawn  upon  him  by  the  consignee  for  that  purpose,  stop  the 
goods  m  transitu.  1  Bos.  and  Pul.  563.  li  a  paity,  being  indebted  to  another,  on  the  balance 
of  accounts,  including  bills  of  exchange  running  accepted  by  the  latter,  consign  goods  to  him 
on  account  of  this  balance,  the  consignor  has  no  right  to  stop  them  in  transitu,  upcm  the 
consignee  becoming  insolvent  before  the  bills  are  paid.  4  Campb.  31.  If  a  sale  be  legeuized  by 
Hcense,  and  the  vendor  be  an  alien  enemy,  he  may  stop  the  goods  in  transitu :  15  East,  419 ; 
and  any  authorized  agent  of  the  consignor  may  exercise  the  right.  See  1  Campb.  369: 
Though  the  consignment  must  be  on  credit,  at  least  for  some  part  of  the  price,  yet  partial 
payment,  acceptance  of  bills  on  account  of,  and  not  as  actual  payment,  or  the  vendor's 
being  indebted  to  the  vendee  in  part  of  the  value,  will  not  defeat  the  right  to  resume  possess 
sion  before  actual  delivery  to  the  vendee.  7  T.  R.  440,  464  ;  3  East,  93 ;  2  Yem.  203.  It  is 
necessary  that  the  consignee  should  become  bankrupt  or  be  insolvent  for  the  vendor  to  exer- 
cise this  right.  6  Robinson  Ad.  R.  321.  It  is  not  necessary  that  the  vendor,  to  exercise  this 
right  of  stoppage,  should  actually  take  possession  of  the  property  oonsi^ed,  by  corporal 
touch :  he  may  put  in  his  claim  or  demand  of  his  right  to  the  go(Kls  in  transitu,  either  verbally 
or  in  writing,  and  it  will  be  equivalent  in  law  to  an  actual  stoppage  of  the  goods,  provided 
it  be  made  before  the  transit  has  expired.  2  B.  and  P.  457,  462;  2  Esp.  R.  613;  Co.  B.  L.  494; 
1  Atk.  45;  Amb.  399;  3  East,  394.  This  right  may  be  exercised  by  making  out  a  now  in- 
voice or  bUl  of  lading :  Holt,  N.  P.  338 ;  but  such  a  claim  on  the  part  of  the  consignee 
would  not  be  sufficient  to  devest  the  fonner  of  his  right  2  Esp.  613 ;  5  East.  175 ;  14  id. 
308.  The  transitus  in  goods  continues  till  there  has  been  an  actual  delivery  to  the  vendee  or 
his  agent  expressly  authorized  for  that  purpose,  with  the  express  or  implied  consent  of  the  ven- 
dor to  sanction  such  delivery.  3  T.  R.  466 ;  5  East,  181.  The  delivery  of  goods  to  the  mas- 
ter on  board  a  ship  wholly  chartered  by  the  consignee,  is  not  such  a  delivery  to  the  vendee  as 
to  put  an  end  to  the  transitus  ;  for  the  master  is  a  earner  of  both  consignor  and  con.«(ignee ;  and 
till  a  ship  is  actually  at  the  end  of  her  voyage,  the  right  of  stoppage  in  transitu  continues ; 
and  where  a  ship  came  into  port  without  periormiug  quarantine,  when  she  ought  to  have  done 
so,  and  the  assignees  of  the  consignee,  wno  had  become  bankrupt,  took  possession  of  the 
goods,  and  the  ship  was  ordered  out  of  port  to  perform  quarantine,  where  an  agent  of  the  con- 
signor claimed  the  goods  on  behalf  of  his  principal,  it  was  held  that  the  consignor  had  properly 
exercised  and  might  claim  a  stoppage  in  transitu.  1  Esp.  240.  And  goods  deposited  in  the 
king's  warehouses  under  26  Geo.  Ill,  c.  59,  may  be  stopped  in  transitu,  though  they  have  been 
claimed  by  the  consignee.    2  Esp.  663. 

On  the  other  hand,  the  transitus  may  be  determined  by  delivery  of  the  key  of  the  warehouse 
where  the  goods  are  deposited  to  the  vendee.  3  T.  R.  464 ;  8  T.  R.  199 :  or  payment  of  rent  for 
such  warehouse  to  the  vendor,  or  to  the  wharfinger,  with  the  vendor's  privity.  1  Campb.  452 ;  2 
id.  243 ;  1  Marsh.  257,  258.  And  in  all  similar  cases  of  constructive  delivery  and  acceptance,  the 
right  to  stoppage  in  transitu  is  at  an  end.  See  7  Taunt  278 ;  2  Bar.  and  Cres.  540 ;  1  Ryan  and 
M(M)dy,  N.  P.  C.  6 ;  and  3  Chitty's  Com.  L.  340.] 

Upon  the  right  of  stoppage  in  transitu,  see  the  American  cases  collected  in  1  Pars,  on  Cout 
5th  Am.  ed.  595-601.    And  see  Houston  on  Stoppage  in  Transitu. 

«28  r-         T 

Digitized  by  VjOOQ  IC 


Chap.  30. 1  Title  by  Contract;  448 

an  action  against  the  vendor  for  detaining  them.  And  by  a  regular  sale,  without 
delivery,  the  property  is  so  absolutely  vested  in  the  vendee,  that  if  A  sells  a 
horse  to  B  for  10/.,  and  he  pays  him  earnest  or  signs  a  note  in  writing  of  the 
bargain ;  and  afterwards,  before  the  delivery  of  the  horse,  or  money  paid,  the 
horse  dies  in  the  vendor's  custody,  still  he  is  entitled  to  the  money,  because  by 
the  *con tract  the  property  was  in  the  vendee,  (b)  Thus  may  property  r  ^^ .  .q  -i 
in  goods  be  transferred  by  sale,  where  the  vendor  hath  such  property  in  ^  J 
himself. 

But  property  may  also  in  some  cases  be  transferred  by  sale,  though  the 
vendor  hath  none  at  all  in  the  goods ;  for  it  is  expedient  that  the  buyer,  by  tak- 
ing proper  precautions,  may  at  all  events  be  secure  of  his  purchase ;  otherwise  all 
commerce  between  man  andman  must  soon  be  at  an  end.  And  therefore  the 
ffeneral  rule  of  the  law  is,  (c)  that  all  sales  and  contracts  of  any  thing  vendible,  in 
fairs  or  markets  overt,  (14)  (that  is,  open,)  shall  not  only  be  good  between  the 
parties,  but  also  be  binding  on  all  those  that  have  any  right  or  property  therein. 
And  for  this  purpose,  the  Mirror  informs  us,  (d)  were  tolls  established  in 
markets,  viz.:  to  testify  the  making  of  contracts;  for  every  private  contract 
was  discountenanced  by  law :  insomuch  that  our  Saxon  ancestors  prohibited  the 
sale  of  anything  above  the  value  of  twenty  pence,  unless  in  open  market,  and 
directed  every  bargain  and  sale  to  be  contracted  in  the  presence  of  credible  wit- 
nesses, (e)  Market  overt  in  the  country  is  only  held  on  the  special  days  pro- 
vided for  particular  towns  by  charter  or  prescription ;  but  in  London  every  day,^ 
except  Sunday,  is  market  day.  (/)  The  market  place,  or  spot  of  ground  set* 
apart  by  custom  for  the  sale  of  particular  goods,  is  also  in  the  country  the  only 
market  overt  ;(5r)  but  in  London  every  shop  in  which  goods  are  exposed  pub- 
licly to  sale  is  market  overt,  for  such  things  only  as  the  owner  professes  to  trade 
in.  (h)  But  if  my  goods  are  stolen  from  me,  and  sold,  out  of  market  overt,  my 
property  is  not  altered,  and  I  may  take  them  wherever  I  find  them.  And  it  is 
expressly  provided  by  statute  1  Jac.  I,  c.  21,  that  the  sale  of  any  goods,  wrong- 
fully taken,  to  any  pawnbroker  in  London,  or  within  two  miles  thereof,  shall 
not  alter  the  property :  for  this,  being  usually  a  clandestine  trade,  is  therefore 
made  an  exception  to  the  general  rule.  Ana  even  in  market  overt,  if  the  goods 
be  the  property  of  the  King,  such  sale  (though  regular  in  other  respects) 
*will  in  no  case  bind  him ;  though  it  binds  infants,  feme-coverts,  idiots,  r  ^^^q  -i 
and  lunatics,  and  men  beyond  sea  or  in  prison :  or  if  the  goods  be  stolen    ^  ^ 

from  a  common  person,  and  then  taken  by  the  king's  officer  from  the  felon,  and 
sold  in  open  market ;  still,  if  the  owner  has  used  due  diligence  in  prosecuting 
the  thief  to  conviction,  he  loses  not  his  property  in  the  goods,  (i)  (15)  So  like- 
wise, if  the  buyer  knoweth  the  property  not  to  be  in  the  seller;  or  there  be  any 
other  fraud  in  the  transaction ;  if  he  knoweth  the  seller  to  be  an  infant,  or  feme- 
covert  not  usually  trading  for  herself;  if  the  sale  be  not  originally  and  wholly 
made  in  the  fair  or  market,  or  not  at  the  usual  hours ;  the  owners  property  is 
not  bound  thereby.  (;)  If  a  man  buys  his  own  goods  in  a  fair  or  market,  the 
contract  of  sale  shall  not  bind  him,  so  that  he  shall  render  the  price :  unless  the 
property  had  been  previously  altered  by  a  former  sale.  {Ic)  And  notwithstand- 
ing any  number  of  intervening  sales,  if  the  original  vendor,  who  sold  without 
having  the  property,  comes  again  into  the  possession  of  the  goods,  the  original 
owner  may  take  them,  when  found  in  his  hands  who  was  guilty  of  the  first 
breach  of  justice.  {I)  By  which  wise  regulations  the  common  law  has  secured 
the  right  of  the  proprietor  in  personal  chattels  from  being  divested,  so  far  as  was 

(bj  Noy,  c.  48.  (cj  2  TtiRt  718.  (d)  C.  1,  «  S.  fe)  LL.  Ethd.  10,  12.    LL.  Eadg.  WUk.  80. 

(f)  Cro.  Jac.  68.  (g)  Godb.  181.  (h)  5  Rop.  88.    12  Mod.  B21. 

(i)  Bacon's  Use  of  the  law,  IfiS.  (j)  2  Inst.  713, 914.  (k)  Perk.  S  83.  (l)  2  Inst.  718. 

(14)  This  rale  dues  not  obtain  in  the  United  States.  Wlioelwright  v.  Depeyster,  1  Johns. 
471. 

(15)  This  subject  is  now  covered  by  statute  24  and  25  Vie.  c.  96,  s.  100.  See  7  0.  and  P.  431 ; 
id.  646.  The  effect  of  the  statute  is,  upon  conviction  of  the  thief,  to  restore  to  the  owner  tlie 
propertj  in  the  goods  stolon,  with  all  the  legal  remedies  incident  to  that  right;  and  this  not- 
withstanding a  sale  in  market  overt.  Scattergood  v.  Sylvester,  15  Q.  B.506;  Koscoe,  Or.  Ev.  212^ 
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couaisfcent  with  that  other  necessary  policy,  that  purchasers,  bona  fide,  in  a  fair, 
open  and  regular  manner,  shall  not  be  afterwards  put  to  difficulties  by  reason  of 
the  previous  knavery  ol  the  seller. 

But  there  is  one  species  of  personal  chattels,  in  which  the  property  is  not 
easily  altered  by  sale,  without  the  express  consent  of  the  owner,  and  those  are 
horses,  (m)  For  a  purchaser  gains  no  property  in  a  horse  that  has  been  stolen, 
unless  it  be  bought  in  a  fair  or  market  overt,  according  to  the  direction  of  the 
statutes  2  P.  andM.  c.  7,  and  31  Eliz.  c.  12.  By  which  it  is  enacted,  that  the 
horse  shall  be  openly  exposed,  in  the  time  of  such  fair  or  market,  for  one  whole 
hour  together,  between  ten  in  thejnoming  and  sunset,  in  the  public  place  used 
for  such  sales,  and  not  in  any  private  yard  or  stable ;  and  afterwards  brought  by 
both  the  vendor  and  vendee  to  the  book-keeper  of  such  fair  or  market ;  that  toll 
r  *^g|  -I  be  paid,  if  any  *be  due ;  and  if  not,  one  penny  to  the  book-keeper,  who 
L  J   shall  enter  down  the  price,  colour  and  marks  of  the  horse,  with  the 

names,  additions,  and  abode  of  the  vendee  and  vendor;  the  latter  being  properly 
attested.  Nor  shall  such  sale  take  away  the  property  of  the  owner,  if  within  six 
months  after  the  horse  is  stolen  he  puts  in  his  claim  before  some  magistrate, 
where  the  horse  shall  be  found;  and,  within  forty  days  more,  proves  such  his 
property  by  the  oath  of  two  witnesses,  and  tenders  to  the  person  in  possession 
such  price  as  he  bona  fide  paid  for  him  in  market  overt.  But  in  case  anyone  of 
the  points  before  mentioned  be  not  observed,  such  sale  is  utterly  void;  and  the 
owner  shall  not  lose  his  property,  but  at  any  distance  of  time  may  seize  or  bring 
an  action  for  his  horse,  wherever  he  happens  to  find  him. 

By  the  civil  law  (n)  an  implied  warranty  was  annexed  to  every  sale,  in  respect 
to  the  title  of  the  vendor ;  and  so,  too,  in  our  law,  a  purchaser  of  goods  and 
chattels  may  have  a  satisfaction  from  the  seller,  if  he  sells  them  as  his  own  and 
the  title  proves  deficient,  without  any  express  warranty  for  that  purpose,  (o)  (16) 
But  with  regard  to  the  goodness  of  the  wares  so  purchased,  the  vendor  is  not 
bound  to  answer;  unless  he  expressly  warrants  them  to  be  sound  and 
good,  (p)  (17)  or  unless  he  knew  them  to  be  otherwise,  and  hath  used  any  art  to 

(mj  2  Inat.  719.  (nj  Vf.  21,  2, 1.  (o)  Cro.  Jao.  474.    1  EoU.  Abr.  80.  (p)  F.  N.  B.  94. 

n6)  Mr.  Parsons  in  his  treatise  on  contracts  states  the  rale  as  settled  in  the  United  States, 
"  tnat  the  seller  of  a  chattel,  if  in  possession,  warrants  by  implication  that  it  is  his  own,  and 
is  answerable  to  the' purchaser  if  it  be  taken  from  him  by  one  who  has  a  better  title  than  the 
seller,  whether  the  seller  knew  the  defect  of  his  title  or  not,  and  whether  he  did  or  did  not  make 
a  distinct  affirmation  of  his  title.  Bat  if  the  seller  is  out  of  possession,  and  no  affirmation  of 
title  is  made,  then  it  may  be  said  that  the  purchaser  bays  at  his  peril.''  "  If  the  seller  is  in  pos- 
session, but  the  possession  is  of  t$ach  a  Jdnd  as  not  to  denote  or  imply  title  in  him,  there 
would  be  no  waiTanty  of  title  in  England,  and  we  are  confident  there  wonld  be  none  in  this 
country."  1  Para,  on  Coht.  5th  ed.  574  Chancellor  Kent  says  there  is  an  implied  warranty  of 
title  "  if  the  seller  has  possession  of  the  article,  and  he  sells  it  as  his  own,  and  not  as  f^ent  for 
another,  and /or  a  fair  price,*^  2  Kent,  478;  see  cases  cited  by  these  authors;  also  Beig.  on 
Sales,  466,  et  seq. 

(17)  There  are  some  exceptions,  however,  to  the  doctrine  here  8tated.  One  of  these  exceptions 
is,  where  chattels  are  sold  hy  sample,  in  which  case  thereris  an  implied  warranty  that,  they  cor- 
respond with  the  sample  exhibitecL  Bradford  2.  Manley,  13  Mass.  139 ;  Bervice  v.  Dord,  2  Sandf. 
89,  and  5  N.  Y.  95;  Borrekinsv.  Bevan,  3  Hawle,  37;  Kose  v,  Beatie,  2  Nott  and  McG.  53d; 
Hall  V.  Plasson,  19  La.  An.  11.  Another  is  where  an  article  is  ordered  from  a  manufacturer  for  a 
special  purpose,  and  is  supplied  for  that  pnrposc,  in  which  case  the  manufacturer  takes  upon  him- 
self the  risk  of  supplying  that  which  is  nt  fx)r  the  purpose.  The  leading  case  upon  tiiissnbjectis 
Jones  V.  Bright,  5  Biug.  533,  in  which  it  was  decided  that  one  who  sells  goods  manufactured  by 
himself,  knowing  the  purpose  for  which  they  are  to  be  used  b^  the  purchaser,  impliedly  warrants 
tiiat  they  are  reasonably  fit  and  preper  for  that  purpose,  and  is  answerable  for  latent  defects,  in- 
asmuch as,  being  the  maker,  he  nas  the  means  of  ascertainin|^  and  of  yarding  against  these 
defect.s,  whereas  the  purchaser  must  necessarily  be  altogether  ignorant  of  them.  See  also  Laing 
t;.  Fidgeon,  6  Taunt.  108 ;  Chanter  v.  Hopkins,  4  M.  and  W.  399 ;  Howard  v.  Hoey,  23  Wend! 
351;  Sicksoni;.  Jordan,  11  Ired.  166;  Brenttm  v.  Davis,  8  Blatikf.  317;  Bird  t;.  Mayer,  8  Wis. 
362;  Rodgers  v,  Nilen,  11  Ohio,  N".  S.  48 ;  Beals  t;.  Olrarttead,  24  Vt.  114.  Another  is  where  pro- 
visions are  sold,  not  to  a  dealer,  for  immediate  domestic  use.  Moses  v.  Mead,  1  Denio,  378 ;  Em- 
erson V,  Brigham,  11  Mass.  197 ;  Winsor  v.  Lombard,  18  Pick.  57 ;  Humphreys  v.  Comline,  8 
Blackf.  516;  Hoover  t>.  Peters,  18  Mich.  51 ;  Divine  v.  McCormick,  50  Barb.  116. 

In  judicial  sales,  however,  there  is  no  implied  warranty.    The  Monte  Allegre,  9  Wheat.  644. 

630 


Digitized  by 


Google 


Chap.  30.J  Bailments.  451 

disguise  them,  (q)  or  unless  they  turn  out  to  be  diflferent  from  what  he  repre- 
sented them  to  the  buyer,  (18) 

2.  Bailment,  (19)  from  the  French  bailler,  to  deliver,  is  a  delivery  of  goods 
in  trust,  upon  a  contract,  express  or  implied,  that  the  trust  BheM  be  faithfully 

fqj  S  RoU.  Rep.  5. 

(18)  Any  distinct  assertion  of  the  qnality  or  oondition  of  the  thing  sold,  not  intended  as  mere 
matter  of  opinion  or  belief,  made  by  the  seller  daring  the  negotiations  for  the  sale,  for  the  pur- 
poi^  of  as^nring  the  bnyer  of  the  tmth  of  the  fact  asserted,  and  indnclng  him  to  make  the  pnr< 
cha:4e,  if  received  and  relied  npon  by  him,  is  an  express  warranty.  Osgood  v.  Lewis,  2  Har.  and 
G.  495;  R<iberts  v,  Morgan,  2  Cow.  438;  Hawkins  r.'Berry,  5  Gil.  36  ;  Otts  t;.  Alderson,  10  S. 
and  M.  476;  Cook  v.  Mosoley,  13  TVend.  277.  But  if  the  contract  of  sale  is  in  writing,  and  con- 
tains no  warranty,  parol  evidence  is  not  admissible  to  add  a  warranty.  Van  Ostrand  v.  Reed, 
1  Wend.  424 ;  Lamb  v.  Crafts,  12  Met  35:) ;  Dean  v.  Mason,  4  Conn.  432;  Reed  v.  Wood,  9  YL 
285 ;  1  Pars,  on  Cont  5th  ed.  589.  A  more  receipted  bill  of  sale,  however,  does  not  preclude 
^of  of  warranty.  Hersom  t;.  Henderson,  1  Fost.  224;  Bradford  v.  Manly,  13  Mass.  142; 
ricard  v.  McCormick,  11  Mich.  68.  As  to  what  vnll  constitute  frauds  in  a  sale,  see  1  Pars,  on 
Cont  5th  ed.  578. 

(19)  [There  are  two  celebrated  classifications  of  the  various  kinds  of  bailments:  that  of 
Lord  Holt  in  the  case  of  Coggs  v,  Bernard,  Lord  Raym.  909 ;  1  Smith  Lead.  Cas.  77 ;  and  that 
of  Sir.  Wm.  Jones,  Lord  Hint's  was  thus  expressed:  **  There  are  six  sorts  of  bailments.  The 
first  sort  of  bailment  is  a  bare  naked  bailment  of  goods  delivered  by  one  man  to  ano^er  to 
keep  for  the  use  of  the  bailor ;  and  this  I  call  a  depositum;  and  it  is  that  sort  of  bailment  which 
is  mentioned  in  Southoope's  Case,  4  Rep.  83.  The  second  sort  is  when  goods  or  chattels  that 
are  useful  are  lent  to  a  friend  gratis,  to  be  used  by  him,  and  this  is  ciuled  commodatumi  be- 
cause the  thing  is  to  be  restored  in  specie.  The  third  sort  is  when  goods  are  left  with  the  bailee 
to  be  used  by  him  for  hire ;  this  is  called  locatio  et  conducfiOf  and  the  lender  is  called  the  loca- 
tor, dud  the  borrower  conduetor.  The  fourth  sort  is  when  goods  or  chattels  are  delivered  to 
another  as  a  pawn,  to  be  security  to  him  for  money  borrowed  of  him  by  the  bailor;  and  this  is 
called  in  Latin  v€idium^  and  in  Bnglish  a  pawn  or  a  pledge.  The  fifth  sort  is  when  the  goods  or 
chattels  are  delivered  to  be  oarriea,  or  something  is  to  be  done  about  them  for  a  rewarcl,  to  be 
paid  by  the  person  who  delivers  them,  to  the  bauee,  who  is  to  do  the  thing  about  them.  The 
sixth  sort  is  when  there  is  a  delivery  of  ^oods  or  chattels  to  somebody  who  is  to  carry  them, 
or  to  do  something  about  them  gratis,  without  any  reward  for  such  his  work  or  carriage.''  The 
filth  sort  of  bailment  mentioned  by  Lord  Holt  is  called  locatio  operitt  fadendi,  and  the  sixth 
mandatum. 

Upon  this  Judgment  of  Lord  Holt,  Sir  W.  Jones  has  these  remarks :  ''  His  division  of  bail- 
ments into  six  sorts  appears  in  the  first  place  a  little  inaccurate ;  for  in  fact  his  fifth  sort  is  no 
more  than  a  branch  of  his  thud,  and  he  might  with  equal  reason  have  added  a  seventh,  since 
the  fifth  is  capable  of  another  subdivision.  I  acknowledge,  therefore,  but  five  species  of  bail- 
ment, which  1  shall  now  enumerate  and  define,  with  all  the  Latin  names,  one  or  two  of  which 
Lord  Holt  has  omitted.  1.  Depositum,  which  is  a  naked  bailment,  without  reward,  of  goods  to 
be  kept  for  the  bailor.  2.  Mandatam  or  oommission,  when  the  mandatory  midertakes  without 
recompense  to  do  some  a^t  about  the  things  bailed,  or  simpl}'^  to  carry  them;  and  hence  Sir  H. 
Finch  divides  bailments  into  two  sorts,  to  keep^  and  to  employ.  3.  Comnwdatum,  or  loan  far 
use,  when  goods  are  bailed  without  pay,  to  be  used  for  a  certain  time  by  the  bailee.  4.  Piqnori 
acceptum,  when  a  thing  is  bailed  by  a  debtor  to  his  creditor  in  pledge,  or  as  security  for  the 
debt  5.  Locatum  or  hiring,  which  is  always  for  a  reward,  and  this  bailment  is  either .  Locatio 
rei,  by  which  the  hirer  gains  the  temporary  use  of  the  thing;  or,  2.  Locatio  operis  faciendi, 
when  work  and  labor,  or  care  and  pains  are  to  be  performed  or  bestowed  on  the  thing  deliv- 
ered ;  or  3.  Locatio  operis  mercium  vehendarum,  when  goods  are  bailed  for  the  purpose  of  beiijg 
carried  from  place  to  place,  either  to  a,public  carrier,  or  to  e^  private  person."  Dr.  Story  makes 
a  8epara|«  subdivision  under  the  head  i)f  hiring,  of  locatio  custodi(e,  which  Sir  W,  Jones  refers 
to  the  general  title  of  locatio  operis  faciendi,  I  am  unable  to  guess  at  the  analogy  which  could 
have  led  Sir  W.  Jones  to  confuse  locatio  operis  with  locatio  rei,  and  to  rank  Lord  Holf  s  fifth 
sort  of  bailment  as  a  branch  of  his  third. 

The  difference  between  the  first  and  sixth  classes,  it  will  be  observed,  is  merelv  that,  in  the 
(me,  the  bailee's  care  extends  only  to  the  keeping  of  the  goods,  while  in  the  otner  he  carries 
or  performs  some  work  upon  them.  If  there  were  any  real  distinction,  for  the  purposes  of  ar- 
rangement, between  the  care  bestowed  in  keeping  and  watching,  and  the  care  bestowed  in  car- 
rying or  working  upon  goods,  the  fifth  class,  which  includes  bailments  with  reward  for  custody, 
as  well  as  for  carriage  or  for  manipulation,  should  have  been  divided  into  two.  But  the  arrange- 
ment may  be  better  amended  by  uniting  the  first  and  sixth  kind^;  and  then  (setting  aside  tne 
case  of  a  pawn,  which  is  peculiar,  and  involves  a  contingent  uereliction  of  ownership)  we 
have  four  kinds  of  bailment,  reducible  to  two  general  heads,  viz. :  1.  Bailment  of  goods  to  be 
kept  carried,  or  manufactured  with  or  without  reward.  2.  Hiring  of  goods,  with  or  without 
payment 

There  are  two  considerations  of  importance  with  respect  to  a  bailee,  which  should  not  be 
passed  over :  his  liability  for  loss  or  ii^ury  to  the  thing  bailed ;  and  his  lien  for  the  recompense 
for  his  labor  bestowed  upon  it. 
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executed  on  the  part  of  the  bailee.  As  if  cloth  be  delivered,  or  (in  our  legal 
dialect)  bailed,  to  a  tailor  to  make  a  suit  of  clothes,  he  has  it  upon  an  implied 
contract  to  i*ender  it  again  when  made,  and  that  in  a  workmanly  manner,  (r) 
If  money  or  goods  be  delivered  to  a  common  carrier,  to  convey  from  Oxford  to 
London,  he  is  under  a  contract  in  law  to  pay,  or  carry  them,  to  the  person 
appointed.  («)    If  a  horse,  or  other  goods,  be  delivered  to  an  inkeeper  or  hia 

rr^iyeni.988.  r012Mod.48a. 

The  liability*  of  the  bailee  for  losses  and  injaries  depends  upon  the  natare  of  the  oontraot  of 
bailment,  and  the  amoant  of  oare  which  might  have  prevented  the  ii^oiy.  The  re8nlt  of  the 
caseii  is  thns  stated  br  Mr.  Smith :  "  Bailees  may  be  divided  into  three  general  classes,  varying 
from  one  another  in  their  degrees  of  responsibility.  The  first  of  the^e  is  when  the  bulment 
is  for  the  benefit  of  the  bailor  alone ;  this  includes  the  ca:ses  of  mandatories  and  deposits,  and 
in  this  the  bailee  is  liable  only  for  ffross  neglif^nce.  See  11  Mee.  and  W,  113.  The  second  is 
where  the  bailment  is  for  the  benent  of  the  bculee  alone;  this  comprises  loans,  and  in  this  class 
the  bailee  is  bound  to  the  very  strictest  diligence.  The  third  is  where  the  bailment  is  for  ^e 
benefit  both  of  bailor  and  bauee ;  this  includes  locatio  rei,  vadiunif  and  locatio  operis:  and  in 
this  class  an  ordinary  and  average  degree  of  diligence  is  sufficient  to  exempt  the  bailee  from 
responsibility.  1  Lead.  Cas.  104;  4  Nev.  and  M.  170;  1  H.  Bl.  158;  8  Mee.  and  W.  258;  3 
Scott,  N.  R.  1,  All  bailees  become  responsible  for  loss  by  casualty  or  violence,  after  their 
refusal  to  return  the  ^ods  bailed,  upon  a  lawful  demand.  Nofn  Max.  215;  Jones  on  Bailments, 
42, 120.  The  liabilities  of  innkeepers  and  carriers  rest  on  peculiar  grounds,  and  deserve  more 
particular  notice. 

An  innkeeper's  liability  is  not  so  extensive  as  that  of  a  carrier,  nor  is  he  regarded,  as  a  car- 
rier is,  in  the  light  of  a  surety.  He  is  bound  to  keep  safely  all  such  things  as  his  guests  deposit 
in  his  custody,  or  within  his  inn ;  and  all  losses,  except  those  arising  from  irresistible  force,  the 
act  of  God,  or  the  king's  enemies,  sae  prima  facie  presumed  to  arise  from  the  negligence  of  him- 
self or  his  servants. 

He  may  excuse  himself  'by  showing,  if  he  can,  that  he  and  his  servants  were  goilty  of  no 
negligence,  and  that  the  loss  was  the  result  of  inevitable  accident  or  superior  force,  or  arose 
from  the  gnest's  own  default,  as  that  the  robbery  was  committed  by  the  guest's  own  servant 
or  companion ;  but  the  plea  of  sickness  or  even  insanity  at  the  time,  will  not  avail  him ;  nor  is 
the  guest's  mere  negligence  any  excuse.  Jeremy,  145 ;  Oro.  Bliz.  622 ;  3  B.  and  Al.  283;  8  B. 
and  Or.  9 ;  see  7  Jurist,  103d.  He  cannot  discharge  himself  from  responsibility  by  refusing  to 
take  charge  of  the  goods,  because  there  are  suspected  persons  in  the  house,  whose  conduct  he 
cannot  control.  Jones,  95;  5  T.  R.  273;  8  Coke,  32.  If  he  refuse  because  his  house  is  full 
of  parcels,  he  is  still  liable  for  a  loss,  if  the  goods  are  deposited  there,  though  he  is  not  iii- 
formed  of  it,  pnivided  the  owner  remains  a  ^uest.  8  Rey  63 ;  5  T.  R.  273.  w  hen  the  guest 
quits  the  inn,  the  goods,  if  left,  becomes  a  simple  deposit,  gratuitous  or  for  hire,  as  the  case 
may  be.  But  if  the  guest  obtain  exclusive  use  of  a  room,  for  the  purjjose  of  a  shop  or  ware- 
house, his  conduct  may  exonerate  the  innkeeper  as  to  the  property  therein.  Holt,  209,  211,  n. ; 
1  Stark.  249 ;  see  also  4  Mau.  and  S.  306;  4  Dowl.  and  Ry.  636 ;  2  Barn,  and  Adol.  803;  1  AdoL 
and  £1.  533. 

The  6  Ann.  o.  31,  and  14  Geo.  Ill,  c.  78,  seem  to  exonerate  bailees  generally  from  liability 
for  losses  occasioned  by  fire  beginning  in  any  house  or  chamber ;  the  latter  act  extends  to  bams, 
stables,  or  other  buildings,  on  any  person's  estate,  within  the  bills  of  mortality;  but  it  seems 
that  inkeepers  and  carriers  are  not  within  the  protection  of  this  statute.  4  T.  B.  581 ;  5  id.  389 ; 
1  Stark.  72. 

Special  carriers  who  do  not  undertake  to  carry  for  all  persons  indiscriminately,  have  no 
greater  liabilities  than  any  other  bailees  for  hire.  0<»mmon  carriers  are  those  who  undertake  to 
carry  for  all  persons  indifferently,  see  8  Car.  and  P.  207,  and  they  are  bound  to  do  so  f<ir  rea- 
sonable hire  and  reward.  2  Show.  81,  129 ;  IB.  and  Al.  32 ;  4  Mee.  and  W.  749 ;  8  id..  443 ;  10 
id.  161. 

A  common  carrier  is  not  merely  answerable  as  a  bailee  for  the  consequences  of  his  own 
negligence,  but  has  a  further  liability  in  the  character  of  an  insurer  against  accidents  and 
losses,  however  inevitable,  that  do  not  arise  from  the  act  of  the  queen's  enemies,  or  of  God, 
such  as  tempests,  <fec  ;  and  even  for  losses  arising  from  such  causes  as  these  latter,  if  he  vol 
untarily  enc<»unters  the  mischief.  1  T.  R.  27 ;  5  id.  389 ;  1  Per.  and  D.  4.  Carriers  were  in  the 
habit  of  endeavoring  to  limit  their  liabilities  in  this  respect,  by  notices  to  the  effect  that  thev 
would  not  be  accountable  for  property  beyond  a  certain  value,  unless  the  value  was  declarea, 
and  an  insurance  was  paid ;  and  wherever  it  could  be  proved  that  these  notices  had  come  to 
the  knowledge  of  their  emplovers,  they  were  allowed  the  benefit  of  the  contract  implied 
fii)m  such  knowledge :  6  B.  and  Cr.  601 ;  see  12  McMire,  447 ;  and  remained  answerable  only 
for  the  consequences  of  their  gn>ss  negligence.    2  B.  and  Al.  356 ;  5  id.  53 ,  see  4  id.  21 ;  2 


Moo.  and  P.  319,  331  ;.8ee8  Mee.  and  W.  228;  10  id.  161.  The  land  carriers'  act,  11  Geo.  IV, 
and  1  Wm.  lY,  c.  68,  deprives  these  general  notices  of  effect,  but  provides  that  carriers,  who 
affix  in  some  public  and  conspicuous  part  of  their  offices  a  notice  in  the  form  prescribed  by 
the  aot^  shall  not  be  answerable  for  the  loss  or  damage  of  gftld,  silver,  jewelry,  silks,  stamps, 
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eervants,  he  is  boand  to  keep  *them  safely,  and  restore  them  when  his  r  ^s^c.  i 
guest  leaves  the  house,  {i)  If  a  man  takes  in  a  horse,  or  other  cattle,  to  ^  -* 
graze  and  depasture  in  his  grounds,  which  the  law  calls  agistment,  he  takes 
them  upon  an  implied  contract  to  return  them  on  demand  to  the  owner,  {u)  If 
a  pawnbroker  receives  plate  or  jewels  as  a  pledge,  or  security,  for  the  repayment 
of  monej  lent  thereon  at  a  day  certain,  he  has  them  upon  an  express  contract 
or  condition  to  restore  them,  if  the  pledg;or  performs  his  part  by  redeeming 
them  in  due  iime:{w)  for  the  due  execution  of  which  contract  many  useful 

it)  Cro.  Eliz.  622.  («)  Cro.  Car.  271.  (w)  Gro.  Jao.  245.    TeW.  178. 


bank  notes,  title  deeds,  pictures  and  other  valuable  goods,  specified  in  the  act,  contained  in  an/ 
parcel  to  the  value  of  more  than  10^,  unless  the  value  and  notice  of  the  articles  shall  bavo 
been  declared  at  the  time  of  delivery,  and  an  insurance  paid  or  agreed  to  be  paid.  It  is  pro- 
vided  that  the  act  shall  not  exonerate  carriers  from  the  liability  for  lo88es  arising  from  the 
felonious  acts  of  their  servanta.  It  was  thought  that  this  act  was  intended  to  relieve  carriers 
from  their  peculiar  liabilities  as  insurers  only ;  and  that  they  would  still  be  liable  for  the  loss 
of  any  goods  specified  by  the  act,  the  value  of  which  had  not  been  declared,  if  such  loss  arose 
from  their  own  gross  neglect :  2  Cr.  and  M.  3^ ;  but  this  opinion  has  been  overruled.  2  Gale 
and  D.  36.    See  8  Mee.  and  W,  443. 

Carriers  by  water  are  still  allowed  to  protect  themselves  by  general  notices,  (provided  they 
come  to  the  knowledge  of  the  parties  to  be  bound,)  and  are  further  protected  from  particular 
liabilities  by  the  statutes  7  Geo.  II,  c.  15;  26  Geo.  Ill,  c.  86;  53  id.  c.  159;  and  6  Geo.  IV,  c. 
125,  8.  86;  see  2  B.  and  Al.  2. 

Most  bailees  for  reward  have  a  lien  upon  or  ri^ht  of  detaining  the  thing  bailed,  until  they 
have  received  their  remuneration,  with  this  obvious  exception,  that  the  nature  of  the  bail- 
ment be  not  such  as  necessarily  to  preclude  the  bailee  from  claiming  the  uninterrupted  posses- 
sion of  the  chattels,  as  in  the  case  of  a  horse-trainer.  5  Mee.  and  W.  350.  The  comm<m  law 
right  of  lien  arises  in  three  cases :  first,  where  the  bailee  has  bestowed  labor  or  expense  to 
alter  or  improve  the  chattels:  5  Mau.  and  S.  180;  2  Cr.  and  M.  304;  5  Mee.  and  w.  342; 
secondly,  where  the  bailee  was  compellable  to  receive  the  chattel,  as  in  case  of  a  carrier  or 
innkeeper :  Bao.  Ab.,  Inn,  d ;  2  B.  and  Al.  283 ;  lastly,  where  the  party  in  possession  has  saved 
the  chattel  from  peril  by  sea,  or  has  recovered  it  after  actual  loss  at  sea,  or  capture  by  an 
enemy ;  in  which  case  he  may  retain  it  until  he  is  remunerated  for  the  salvage.  Ld.  Raym. 
393;  8  East,  57.  A  lien  is  special,  i.  e.  confined  to  the  particular  demand  which  arises  in 
respect  of  the  thing  detained,  unless  extended  by  special  agreement  or  the  usage  of  the  par- 
ticular business,  into  a  general  lien,  for  the  entire  balance  due  in  respect  of  the  mutual  deal- 
ings of  the  parties  in  that  bnsinessi.  This  general  lien  has  been  allowed  in  the  case  of  a 
factor  (4  B.  and  Al.  27 ;  and  see  statute  6  Geo.  IV,  c.  94),  wharfinger  (M'Clel.  and  Y.  173), 
packer  (1  Atk.  228),  calico  printer  (3  Esp.  268)  insurance  broker,  (2  East.  523),  banker  (15 
jd.  428;  2  Scott,  N.  R.  9«),  attorney  (Doug.  104,  238;  4  Taunt.  807;  2  Hare,  177),  stereotype 

Srinter  (Mood  and  M.  465).  But  carriers  are  not  entitled  to  such  a  general  lien,  and  the  courts 
o  not  encourage  usages  of  this  nature.  7  East,  229 ;  see  7  B.  imd  Cr.  212.  The  lien  of  an 
innkneeper  is  necessarily  general.    7  Car.  and  P.  67 ;  see  3  Mee.  and  W,  248.] 

With  respect  to  the  common  law  liability  of  innkeepers  as  bailees,  see  Clute  v,  Wiggins,  14 
Johns.  175.  And  as  to  the  circumstances  under  which  one  whose  property  is  deposited  at  an 
inn  is  to  be  regarded  as  a  guestf  so  that  the  extraordinary  liability  of  innkeeper  shall  attach, 
see  Mason  v.  Thompnon,  9  Pick.  280;  Grinnell  v.  CJook,  3  Hill,  488;  Berkshire  Co.  v.  Proctor, 
7  Gush.  417 ;  Cartes  v.  Hobbs,  12  Mich.  52.  A  permanent  boarder  at  a  hotel  is  not  regarded 
as  a  guest.    Manning  v.  Wells,  9  Humph.  746 ;  Kisten  v.  Hilderbrand,  9  B.  Monr.  72. 

It  seems  to  be  well  settled  in  the  United  States  that  commtm  carriers  may  make  special 
contracts  with  persons  sendhig  goods  by  them,  by  which  they  limit  their  common  law  Ua- 
bility.  N.  J.  Steam  Nav.  0».  v.  Merchant's  Bank,  6  How.  344 ;  Camden  and  A.  R.  R.  Co.  v. 
BauJdauf,  16  Penn.  St.  67;  Farm,  and  Moch.  Bank  v.  Champlain  Trans.  Co.,  23  Vt.  186.  But 
a  mere  notice  by  the  carrier  that  he  will  not  be  responsible  will  not  relieve  him,  unless  it  is 
brought  home  to  the  knowledge  of  the  bailor,  and  he,  either  expressly  or  by  implication, 
assents.  Whether  he  does  assent  or  not  is  a  question  for  the  jury.  Brown  v.  Eastern  R.  R. 
Co.,  11  Gush.  97;  Farm,  and  Mech.  Bank  v.  Champlain  Trans.  Co.,  23  Vt.  186;  Sager  v.  P.  S. 
and  P.  R.  R.  Co.,  31  Me.  228;  Vemer  v.  Sweiteer,  32  Penn.  St.  208;  Cooper  v.  Berry.  21 
Geo.  526. 

The  act  of  congress  of  March  3, 1859,  9  Statute  at  Large,  635,  exempts  the  owners  of  any 
sloop  or  vessel  from  liability  for  loss  or  damage  to  goods  shipped,  by  reason  of  anv  fire  hap- 
penmg  on  board  without  the  design  or  neglect  of  the  owners ;  and  also  makes  other  excep- 
tions from  the  common  law  liabiSty,  and  permits  the  parties  to  make  special  contracts  as 
they  may  see  fit.  But  the  act  does  not  apply  "to  the  owner  or  owners  of  any  canal  boat, 
bar^e  or  lighter,  or  to  any  vessel  of  any  description  whatsoever,  used  in  river  or  inland 
navigation.^'  It  is  held  that  the  navigation  of  the  great  American  lakes  and  their  connecting 
waters  is  not  inland  navigation  within  the  meaning  of  this  act.  American  Trans.  Co.  v, 
Moore,  5  Mich.  368 ;  same  case  in  error,  24  How.  1. 
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regulations  are  made  by  statute  30  Qeo.  II,  c.  24.  And  so  if  a  landlord  distrains 
goods  for  rent,  or  a  parish  officer  for  taxes,  these  for  a  time  are  only  a  pledge  in 
the  hands  of  the  distrainors,  and  they  are  bound  by  an  implied  contract  in  law 
to  restore  them  on  payment  of  the  debt,  duty  and  expenses,  before  the  time  of 
sale :  or,  when  sold,  to  render  back  the  overplus.  If  a  friend  delivers  any  thin^ 
to  his  friend  to  keep  for  him,  the  receiver  is  bound  to  restore  it  on  demand ;  and 
it  was  formerly  held  that  in  the  mean  time  he  was  answerable  for  any  damage  or 
loss  it  might  sustain,  whether  by  accident  or  otherwise;  (x)  unless  he  expressly 
undertook  (y)  to  keep  it  only  with  the  same  care  as  his  own  goods,  and  then  he 
should  not  be  answerable  for  theft  or  other  accidents.  But  now  the  law  seems  to 
be  settled,  (z)  that  such  a  general  bailment  will  not  charge  the  bailee  with  any 
loss,  unless  it  happens  bv  gross  neglect,  which  is  an  evidence  of  fraud ;  but,  if  he 
undertakes  specially  to  keep  the  goods  safely  and  securely,  he  is  bound  to  take 
the  same  care  of  them,  as  a  prudent  man  would  take  of  his  own.  (a) 

In  all  these  instances  there  is  a  special  qualified  property  transferred  from  the 
bailor  to  the  bailee,  together  with  the  possession.  It  is  not  an  absolute  property, 
r^A-Qi  because  of  his  *contract  for  restitution;  the  bailor  having  still  left  in 
'  ^  J  him  the  right  to  a  c?iose  in  action,  grounded  upon  such  contract  And, 
on  account  of  this  qualified  property  of  the  bailee,  he  may  (as  well  as  the  bailor) 
maintain  an  action  against  such  as  injure  .or  take  away  these  chattels.  The 
tailor,  the  carrier,  the  innkeeper,  the  agisting  farmer,  the  pawnbroker,  (20)  the  dis- 
trainor, and  the  general  bailee,  may  all  of  them  vindicate,  in  their  own  right, 
this  their  possessory  interest,  against  any  stranger  or  third  person,  (d)  For, 
being  responsible  to  the  bailor,  if  the  goods  are  lost  or  damaged  by  his  wilful 
default  or  gross  negligence,  or  if  he  do  not  deliver  up  the  chattels  on  lawful 
demand,  it  is  therefore  reasonable  that  he  should  have  a  right  of  action  against 
all  other  persons  who  mav  have  purloined  or  injured  them;  that  he  may  ^waya 
be  ready  to  answer  the  call  of  the  bailor. 

3.  Hiring  and  borrowing  are  also  contracts  by  which  a  qualified  property  may 
be  transferred  to  the  hirer  or  borrower:  in  which  there  is  only  this  difference, 
that  hiring  is  always  for  a  price,  or  stipend,  or  additional  recompense;  borrow- 
ing is  merely  gratuitous.  But  the  law  in  both  cases  is  the  same.  They  are 
both  conti-acts,  whereby  the  possession  and  a  transient  property  is  transferred 
for  a  particular  time  or  use,  on  condition  to  restore  the  goods  so  hired  or  bor- 
rowed, as  soon  as  the  time  is  expired  or  use  performed;  together  with  the  price 
or  stipend  (in  case  of  hiring)  either  expressly  agreed  on  by  the  parties,  or  left 
to  be  implied  by  law  according  to  the  value  of  the  service.  "By  this  mutual  con- 
tract, the  hirer  or  borrower  gains  a  temporary  property  in  the  thing  hired, 
accompanied  with  an  implied  condition  to  use  it  with  moderation,  and  not  to 
abuse  it;  and  the  owner  or  lender  retains  a  reversionary  interest  in  the  same,  and 
acquires  a  new  property  in  the  price  or  reward.  Thus  if  a  man  hires  or  borrows 
a  horse  for  a  month,  he  has  the  possession  and  a  qualified  property  therein  during 
that  period ;  on  the  expiration  of  which  his  qualified  property  determines,  and 

(x)  Co.  Litt.  89.  Iv)  4  Kep.  84.  (e)  Lord  Raym.  fl09.    12  Mod.  487. 

(a)  By  the  laws  of  Sweden  the  depositary  or  bailee  of  prooda  is  not  bound  to  restltation,  in  case  of  acci- 
dent by  Are  or  iheft,  provided  his  own  goods  perished  in  tlie  same  manner;  "jura  enm  iMMrtra"  says 
btiernhook,  ''dolumprcuumufUt  H  una  non  ptreantj**    {Dejurt  Sueon,  I.  2,  e.  6.) 

(b)  13  Rep.  89. 

(20)  [A  pawn  differs  from  a  mortgage  (whioh  by  Rpecial  contract  may  be  made  eren  of  a 
personal  chattel)  and  also  from  a  lion,  which  confers  no  right  of  sale  or  appropriation.  On 
Breach  of  the  condition  the  thing  mortgaged  becomes  at  law  the  absolute  property  of  the 
mortgagee ;  bat  in  ease  of  a  pawn,  non-payment  at  the  time  only  authorizes  the  pawnee  to 
sell,  ana  so  long  as  the  chattel  remains  in  his  hands  unsold,  the  debtor  may  re-entitie  himself 
by  payment  or  U^nder  of  the  debt.  2  Str.  919;  1  P.  Wms,  261;  1  Salk.  522,  The  pawnee  is 
bound  t(»  keep  the  pledge  with  ordinary  care ;  *and  if  he  does  this,  he  may  recover  the  debt, 
notwithstandmg  the  loss  of  the  pledge.  And  as  the  security  is  collateral  to  the  debt,  he  may 
commence  an  action  for  the  debt  without  giving  up  the  pledge.    Bac.  Abr.  Bailment,  b. 

In  addition  to  these  common  law  liabilities,  pawnbrokers  are  regulated  in  their  dealings  by 
statutes,  which  fix  the  rate  of  interest  to  be  takou  by  them,  and  prescribe  the  mode  or  dis- 
posing of  the  bailments  when  nut  cluimed  within  the  time  limited.] 
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the  owner  becomes  (in  case  of  hiring)  entitled  also  to  the  price  for  which  the 
hoi*se  was  hired,  (c) 

♦There  is  one  species  of  this  price  or  reward,  the  most  usual  of  any  r  ^, .  - .  ^ 
but  concerning  which  many  good  and  learned  men  have  in  former  times   I  -* 

very  much  perplexed  themselves  and  other  people,  by  raising  doubts  about  its 
legality  inforo  consdentm.  That  is,  when  money  is  lent  on  a  contract  to  receive 
not  only  the  principal  sum  again,  but  also  an  increase  by  way  of  compensation  for 
the  use;  which  generally  is  called  interest  by  those  who"  think  it  lawful,  and 
usury  by  those  who  do  not  so.  For  the  enemies  to  interest  in  general  make  no 
distinction  between  that  and  usury,  holding  any  increase  of  money  to  be  inde- 
fensibly usurious.  And  this  they  ground  as  well  on  the  prohibition  of  it  by  the 
law  or  Moses  among  the  Jews,  as  also  upon  what  is  said  to  be  laid  down  by 
Aristotle,  (d)  that  money  is  naturally  barren,  and  to  make  it  breed  money  is 
preposterous,  and  a  perversion  of  the  end  of  its  institution,  which  was  only  to 
3erve  the  purposes  of  exchange  and  not  of  increase.  Hence  the  school  divines 
nave  branded  the  practice  of  taking  interest  as  being  contrary  to  the  divine 
law  both  natural  and  revealed ;  and  the  canon  law  (e)  has  proscribed  the  taking 
uiy,  the  least,  increase  for  the  loan  of  money,  as  a  mortal  sin. 

nut  in  answer  to  this,  it  hath  been  observed,  that  the  Mosaical  precept  was 
clearly  a  political,  and  not  a  moral-precept  It  only  prohibited  the  Jews  from 
taking  usury  from  their  brethren  the  Jews;  but  in  express  words  permitted 
them  to  take  it  of  a  stranger:  (f)  which  proves  that  the  taking  of  moderate 
usury,  or  a  reward  for  the  ase,  for  so  the  word  signifies,  is  not  malum  in  se; 
since  it  was  allowed  where  any  but  an  Israelite  was  concerned.  And  as  to  the 
reason  supposed  to  be  given  by  Aristotle  and  deduced  from  the  natural  barren- 
ness of  money,  the  same  may  with  equal  force  be  alleged  of  houses,  which  never 
breed  houses ;  and  twenty  other  thmgs,  which  nobody  doubts  it  is  lawful  to 
make  profit  of,  by  letting  them  to  hire-  And  though  money  was  originally  used 
only  for  the  purposes  of  exchange,  yet  the  laws  of  any  state  *maY  be  well  r  ^ .  ^k  "i 
justified  in  permitting  it  to  be  turned  to  the  purposes  of  profit,  if  the  *-  ■' 
convenience  of  society  (the  great  end  for  which  money  was  invented)  shall 
require  it  And  that  the  allowance  of  moderate  interest  tends  greatly  to  the 
benefit  of  the  public,  esx)ecially  in  a  trading  country,  will  appear  from  that 
generally  acknowlegud  principle,  that  commerce  cannot  subsist  without  mutual 
and  extensive  credit.  Unless  money,  therefore  can  be  borrowed,  trade  cannot 
be  carried  on ;  and  if  no  premium  were  allowed  for  the  hire  of  money,  few 
persons  would  care  to  lend  it ;  or  at  least  the  ease  of  borrowing  at  a  short  warn- 
ing (which  is  the  life  of  commerce)  would  be  entirely  at  an  end.  Thus,  in  the 
dark  ages  of  monkish  superstition  and  civil  tyranny,  when  interest  was  laid 
under  a  total  inderdict,  commerce  was  also  at  its  lowest  ebb,  and  fell  entirely 
into  the  hands  of  the  Jews  and  Lombards :  but  when  men's  minds  began  to  be 
more  enlarged,  when  true  religion  and  real  liberty  revived,  commerce  grew 
again  into  credit:  and  again  introduced  with  itself  its  inseparable  companion, 
the  doctrine  of  loans  upon  interest  And,  as  to  any  scruples  of  conscience, 
since  all  other  conveniences  of  life  may  either  be  bought  or  hired,  but  money 
can  only  be  hired,  there  seems  to  be  no  greater  oppression  in  taking  a  recom- 
pense or  price  for  the  hire  of  this,  than  of  any  other  convenience.  To  demand 
an  exorbitant  price  is  equally  contrary  to  conscience,  for  the  loan  of  a  horse,  or 
the  loan  of  a  sum  of  money :  but  a  reasonable  equivalent  for  the  temporary 
inconvenience  which  the  owner  may  feel  by  the  want  of  it,  and  for  the  hazard 
of  his  losing  it  entirely,  is  not  more  immoral  in  the  one  case  than  it  is  in  the 
other.  Indeed  the  absolute  prohibition  of  lending  upon  any,  even  moderate 
interest,  introduces  the  very  inconvenience  which  it  seems  meant  to  remedy. 
The  necessity  of  individuals  will  make  borrowing  unavoidable.  Without  some 
profit  allowed  by  law,  there  will  be  but  few  lenders ;  and  those  principally  bad 
men,  who  will  break  through  the  law,  and  take  a  profit ;  and  then  will  endeavour 

(c)  Yelv.  172.    Cro.  Jac.  236.  (d)  PolU.  1. 1,  c.  10.     This  passage  bath  been  suspected  to  be  spurioos. 

(e)  DecreUd,  I.  5,  tU.  19.  (/)  I>eiit.  xxUi.  90. 
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to  indemnify  themselves  from  the  danger  of  the  penalty,  by  making  that  profit 
r  *456 1  ^^^r^^^**^*^  -^  capital  *di8ti notion  must  therefore  be  made  between  a 
'  J   moderate  and  exorbitant  profit;  to  the  former  of  which  we  usually  give 

the  name  of  interest,  to  the  latter  the  truly  odious  appellation  of  usury:  the 
former  is  necessary  in  every  civil  state,  if  it  were  but  to  exclude  the  latter, 
which  ought  never  to  be  tolerated  in  any  well  regulated  society.  For,  as  the 
whole  of  this  matter  is  well  summed  up  by  Grotius,  (g)  *'  if  the  compensation 
allowed  by  law  does  not  exceed  the  proportion  of  the  hazard  run,  or  the  want 
felt,  by  the  loan,  its  allowance  is  neither  repugnant  to  the  revealed  nor  the 
natural  law;  but  if  it  exceeds  those  bounds,  it  is  then  oppressive  usury;  and 
though  the  municipal  laws  may  give  it  impunity,  they  can  never  make  it 
just^' 

We  see  that  the  exorbitance  or  moderation  of  interest,  for  money  lent, 
depends  upon  two  circumstances ;  the  inconvenience  of  parting  with  it  for  the 
present  and  the  hazard  of  losing  it  entirelv.  The  inconvenience  to  individual 
lenders  can  never  be  estimated  by  laws ;  tfie  rate  therefore  of  general  interest 
must  depend  upon  the  usual  or  general  inconvenience.  This  results  entirely  • 
from  the  quantity  of  specie  or  current  money  in  the  kingdom;  for  the  more 
specie  there  is  circulatmg  in  any  nation,  the'greater  superfluity  there  will  be, 
beyond  what  is  necessary  to  carry  on  the  business  of  exchange  and  the  common 
concerns  of  life.  In  every  nation  or  public  community,  there  is  a  certain 
quantify  of  money  thus  necessary,  which  a  person  well  skilled  in  political 
arithmetic  might  perhaps  calculate  as  exactlv,  as  a  private  banker  can  the 
demand  for  running  cash  in  his  own  shop:  ail  above  this  necessary  quantity 
mav  be  spared  or  lent,  without  much  inconvenience  to  the  respective  lenders; 
and  the  greater  this  national  superfluity  is,  the  more  numerous  will  be  the 
lenders,  and  the  lower  ought  the  rate  of  the  national  interest  to  be;  but  where 
there  is  not  enough  circulating  cash,  or  barely  enough,  to  answer  the  ordinary 
uses  of  the  public,  interest  will  be  proportionably  hign  :  for  lenders  will  be  but 
few,  as  few  can  submit  to  the  inconvenience  of  lending. 

r  ^Mf^n  1  *So  also  the  hazard  of  an  entire  loss  has  its  weight  in  the  regulation 
L  J  of  interest :  hence,  the  better  the  security  the  lower  will  the  interest  be; 

the  rate  of  interest  being  generally  in  a  compound  ratio,  foimed  out  of  the 
inconvenience,  and  the  hazard.  And  as  if  there  were  no  inconvenience,  there 
should  be  no  interest  but  what  is  equivalent  to  the  hazard,  so,  if  there  were  no 
hazard  there  ought  to  be  no  interest,  save  only  what  arises  from  the  mere  incon* 
venience  of  lending.  Thus,  if  the  quantity  of  specie  in  a  nation  be  such,  that 
the  general  inconvenience  of  lending  for  a  year  is  computed  to  amount  to  three 
per  cent. :  a  man  that  has  money  by  him  will  perhaps  lend  it  upon  a  good  per- 
sonal security  bX  five  per  cent.,  allowing  two  for  the  hazard  run  ;  he  will  lend  it 
upon  landed  security  or  mortgage  ^t  four  per  cent.,  the  hazard  being  proportion- 
ably  less ;  but  he  will  lend  it  to  the  state  on  the  maintenance  of  which  all  his 
property  depends,  at  three  per  cent.,  the  hazard  being  n<5ne  at  all.  (21) 

But  sometimes  the  hazard  may  be  greater  than  the  rate  of  interest  allowed 
by  law  will  compensate.  And  this  gives  rise  to  the  practice  of,  1.  Bottomry, 
or  respondentia.    2.  Policies  of  insurance,    3.  Annuities  upon  lives. 

And  first,  bottomry  (which  originally  arose  from  permitting  the  master  of  a 
ship,  in  a  foreign  country,  to  hypothecate  the  ship  in  order  to  raise  money  to 
refit)  is  in  the  nature  of  a  mortgage  of  a  ship  ;^  when  the  owner  takes  up  money 

{g)DeJ,b.<fp.l.  2,6.  12,  »tt. 

(21)  [This  proportion  between  the  inconrenienoe  and  the  two  descriptionB  of  hasaixl  is 
entirely  arbitrary,  and  only  put  for  an  examole. 

In  this  disqainition  apon  the  principles  which  regulate  the  rate  of  interest,  and  on  all  sub- 
jects connected  with  political  economy,  the  author  writes  with  the  information  only  of  his 
age ;  his  reasoning  is  open  to  much  observation,  but  as  the  snbject  is  only  collateral,  and  could 
not  be  explained  satiHfactorily  except  at  C(msidcra)^le  length,  I  think  it  better  to  content  myseif 
with  this  notice.    CoLRRiiXiE] 
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\o  enable  him  to  carry  on  his  voyage,  and  pledges  the  keel  or  bottom  of  the  ship 
{partem  pro  toto)  as  a  security  for  the  repayment  In  which  case  it  is  under- 
stood, that  if  the  ship  be  lost,  the  lender  loses  also  his  whole  money;  but,  if  it 
returns  in  safety,  then  he  shall  receive  back  his  principal,  and  also  the  premium 
or  interest  agreed  upon,  however  it  may  exceed  the  legal  rate  of  interest.  And 
this  is  allowed  to  be  a  valid  contract  in  all  trading  *nations,  for  the  r*45o-| 
benefit  of  commerce,  and  by  reason  of  the  extraordinary  hazard  run  by   *■  J 

the  lender,  (h)  And  in  this  case  the  ship  and  tackle,  if  brought  home,  are 
answerable  (as  well  as  the  person  of  the  borrower)  for  the  money  lent.  But  if 
the  loan  is  not  upon  the  vessel,  but  upon  the  goods  and  merchandise,  which 
must  necessarily  be  sold  or  exchanged  in  the  course  of  the  vovage,  then  only 
the  borrower,  personally,  is  bound  to  answer  the  contract;  who,  therefore,  in 
this  case  is  said  to  take  up  money  at  respondentia.  These  terms  are  also  applied 
to  contracts  for  the  repayment  of  money  borrowed,  not  on  the  ship  and  goods 
only,  but  on  the  mere  hazard  of  the  voyage  itself;  when  a  man  lends  a  merchant 
1,000?.  to  be  employed  in  a  beneficial  trade,  with  condition  to  be  repaid  with 
extraordinary  interest,  in  case  such  a  voyage  be  safely  performed ;  {%)  which 
kind  of  agreement  is  sometimes  called  fmmis  7iauticu7n,  and  sometimes  nsura 
maritima.  {j)  But  as  this  gave  an  opening  for  usurious  and  gaming  contracts, 
especially  upon  long  voyages,  it  was  enacted  by  the  statute  19  Geo.  II,  c.  37, 
that  all  monies  lent  on  bottomry  or  at  respondentia,  on  vessels  bound  to  or 
from  the  East  Indies,  shall  be  expressly  lent  only  upon  the  ship  or  upon  the 
merchandise;  that  the  lender  shall  have  the  benefit  of  salvage;  (k)  and  that 
if  the  borrower  hath  not  an  interest  in  the  ship  or  in  the  effects  on  board, 
equal  to  the  value  of  the  sum  borrowed,  he  shall  be  responsible  to  the  lender 
for  so  much  of  the  principal  as  hath  not  been  laid  out,  with  legal  interest  and 
all  other  charges,  though  the  ship  and  merchandise  be  totally  lost.  (22) 
Secondly,  a  policy  of  insurance  is  a  contract  between  A  and  B,  that  upon  A's 

Eaying  a  premium  equivalent  to  the  hazard  run,  B  will  indemnify  or  insure 
im  against  a  particular  event.  This  is  founded  xipon  one  of  the  same  princi- 
ples as  the  doctrine  of  interest  upon  loans,  that  of  hazard ;  but  not  that  of 
inconvenience.  For  if  I  insure  a  ship  to  the  Levant,  and  back  again,  at  five 
per  emit ;  here  I  calculate  the  chance  that  she  performs  her  voyage  to  be 
twenty  to  one  against  her  being  lost;  and,  if  she  be  lost,  I  lose  lOOOZ.  and  get 
bl.    Now  this  is  much  the  same  as  if  I  lend  the  merchant^  whose  whole  for- 

(h)  Moll,  dejur.mar.  361.    Mnlync,  tex  mercai,  b.  I,  c.  31.    Bacon's  Essays,  c.  41.    Cro  Jac.  206.  Bynkerah. 
€m€Bst.  jur.  privat.  1. 3.  c.  lA. 
(ij  1  Sid.  27.  (jj  Molloy,  Odd,    Malyne,  ibid.  (k)  See  book  I,  page  294. 

(22)  [The  general  nature  of  a  respondentia  bond  is  this ;  the  borrower  binds  himself  in  a 
large  penal  sum,  upon  condition  that  the  obligation  shall  be  void,  if  he  pay  the  lender  the 
sum  borrowed,  and  so  much  a  month  from  the  date  of  the  bond  till  the  ship  arrives  at  a  cer- 
tain port,  or  if  the  ship  be  lost  or  captured  in  the  course  of  the  voyage.  The  respondentia 
interest  is  frequently  at  the  rate  of  forty  or  fifty  per  cent,  or  in  proportion  to  the  risk  and 
profit  of  the  voyage.  The  respondentia  lender  ma}  insure  his  interest  in  the  success  of  the 
voyage,  but  it  must  be  expressly  specified  in  the  policy  to  be  respondentia  interest :  3  Burr. 
1391;  unless  there  is  a  particular  usage  to  the  contrary.  Park  Ins.  11.  A  lender  upon 
resptmdentia  is  not  obliged  to  pay  salvage  or  average  losses,  but  he  is  entitled  to  receive  the 
whole  sum  advanced,  provided  the  ship  and  cargo  arrive  at  the  port  of  destination ;  nor  will 
he  lose  the  benefit  of  the  bond,  if  an  accident  happens  by  the  default  of  the  borrower  or  the 
captain  of  the  ship.  Id.  421.  Nor  will  a  temporary  capture,  or  any  damage  short  of  the 
destruction  of  the  ship  defeat  his  claim.    2  Park,  626,  627;  1  M.  and  S.  30. 

Where  bottomrj^  bonds  are  sealed,  and  the  money  paid,  the  person  borrowing  runs  the 
hazard  of  all  injuries  by  storm,  fire,  Ac,  before  the  beginning  of  the  voyage,  unless  it  be 
otherwise  provided.  As,  that,  if  the  ship  shall  not  arrive  at  such  a  place  at  such  a  time,  &c., 
then  the  contract  hath  a  beginning  from  the  time  of  sealing ;  but  if  the  condition  be,  that  if 
such  ship  shall  sail  from  London  to  auy  port  abroad,  and  shall  not  arrive  there,  Ac,  then,  Ac, 
the  contigency  hath  not  its  beginning  till  the  departure.  Beawes  Lex.  Merc  143 ;  Park,  626. 
A  lender  on  bottomry  or  respondentia  is  not  liable  to  contribute  in  the  case  of  general  aver- 
age, nor  is  he  entitled  to  the  benefit  of  salvage.  Park,  627,  629 ;  4  M.  and  Slew.  141.  See, 
however.  Marshal  on  Insurance,  6  ch.,  book  2.  In  the  case  of  hypothecation  the  lender  may 
recover  the  ship  itself  in  the  admiralty  C(»urt,  but  not  in  bottomry  or  respondentia.  See  6 
Hoore,  397. 
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r  *459 1   ^^^^  ^^^  embarked  in  this  vessel,  lOOt  at  *the  rat^  of  eiahf  per  cent 
"•  J   For  by  a  loan  I  should  be  immediately  out  of  possession  of  my  money, 

the  inconvenience  of  which  we  have  supposed  equal  to  three  per  cent:  if 
therefore,  I  had  actually  lent  him  lOOZ.,  I  must  have  added  3Z.  on  the  score  of 
inconvenience,  to  the  bl  allowed  for  the  hazard,  which  together  would  have 
made  SI.  But,  as  upon  an  insurance,  I  am  never  out  of  possession  of  my  money 
till  the  loss  actually  happens,  nothing  is  therein  allowed  upon  the  principle  of 
inconvenience,  but  all  upon  the  principle  of  hazard.  Thus,  too,  in  a  loan,  if 
the  chance  of  repayment  depends  upon  the  borrower's  life,  it  is  frequent 
(bedides  the  usual  rate  of  interest^  for  the  borrower  to  have  his  life  insured  till 
the  time  of  repayment ;  for  whicn  he  is  loaded  with  an  additional  premium, 
suited  to  his  age  and  constitution.  Thus,  if  Sempronius  has  only  an  annuity 
for  his  life,  and  would  borrow  100?.  of  Titius  for  a  year ;  the  inconvenience  and 
general  hazard  of  this  loan,  we  have  seen,  are  equivalent  to  5/.,  which  is,  there- 
fore, the  legal  interest;  but  there  is  also  a  special  hazard  in  this  case;  for,  if 
Sempronius  dies  within  the  year,  Titius  must  lose  the  whole  of  his  100/.  Sup- 
pose this  chance  to  be  as  one  to  ten :  it  will  follow  that  the  extraordinary  haz- 
ard is  worth  10?.  more,  and,  therefore,  that  the  reasonable  rate  of  interest  in 
this  case  would  he  fifteen  per  cent.    But  this  the  law,  to  avoid  abuses,  will  not 

I)ermit  to  be  taken ;  Sempronius  therefore  gives  Titius,  the  lender,  only  6L,  the 
egal  interest;  but  applies  to  Gains,  an  insurer,  and  gives  him  the  other  101.  to 
indemnify  Titius  against  the  extraordinary  hazard.  And  in  this  manner  may 
any  extraordinary  or  particular  hazard  be  provided  against,  which  the  estab- 
lished rate  of  interest  will  not  reach ;  that  being  calculated  by  the  state  to 
answer  only  the  ordinary  and  general  hazard,  together  with  the  lender's  incon- 
venience in  parting  with  his  specie  for  the  time.  But,  in  order  to  prevent  these 
insurances  from  being  turned  into  a  mischievous  kind  of  gaming,  it  is  enacted 
by  statute  14  Geo.  Ill,  c.  48,  that  no  insurance  shall  be  made  on  lives,  or  on 
any  other  event,  wherein  the  party  insured  hath  no  interest;  that  in  all  policies 
r  Kt  .gQ  -I  the  name  of  such  interested  party  shall  be  *inserted ;  and  nothing  more 
^  J   shall  be  recovered  thereon  than  the  amount  of  the  interest  of  the 

insured. 

This  does  not,  however,  extend  to  marine  insurances,  which  were  provided 
for  by  a  prior  law  of  their  own.  The  learning  relating  to  these  insurances  hath 
of  late  years  been  ffreatly  improved  by  a  series  of  judicial  decisions;  which 
have  now  established  the  law  in  such  a  variety  of  cases,  that  (if  well  and  judi- 
ciously collected)  they  would  form  a -very  complete  title  in  a  code  of  commer- 
cial jurisprudence:  but,  being  founded  on  equitable  principles  which  chiefly 
result  from  the  special  circumstances  of  the  case,  it  is  not  easy  to  reduce  them 
to  anv  general  heads  in  mere  elementary  institutes.  (23)  Thus  much,  however, 
may  be  said;  that  being  contracts,  the  very  essence  of  which  consists  in  observ- 
ing the  purest  good  faith  and  integrity,  they  are  vacated  by  any  the  least  shadow 
of  fraud  or  undue  concealment ;  and,  on  the  other  hand,  being  much  for  the 
benefit  and  extension  of  trade,  by  distributing  the  loss  or  gain  among  a  number 
of  adventurers,  they  are  greatly  encouraged  and  protected  both  by  common 
law  and  acts  of  parliament.  But  as  a  practice  had  obtained  of  insuring  large 
sums  without  having  any  property  on  board,  which  were  called  insurances, 
interest  or  no  interest,  and  also  of  insuring  the  same  goods  several  times  over; 
both  of  which  were  a  species  of  gaming  without  any  advantage  to  commerce, 
and  were  denominated  wagering  policies:  it  is  therefore  enacted  by  the  statute 
.  19  Geo.  II,  c.  37,  that  all  insurances,  interest  or  no  interest,  or  witliout  fitrther 

(23)  [This  task  was  accomplinhed  by  Mr.  Justice  Park  in  his  masterly  treatise  on  tlie  sub- 
joet,  which  was  followed  by  Mr.  Serjt  Marshal's  excellent  work ;  and  see  3  Cbitty's  Commer- 
cial Law,  445  to  536.] 

See  also  Duer  and  Phillips  on  Insurance,  and  the  several  treatises  on  Maritime  and  Meicantfle 
Law  and  Contracts.    Also  AngcU  on  Fire  and  Life  Insurance. 

The  subject  is  too  broad  to  make  any  notes  upon  the  text,  reasonable  in  length,  of  much 
value. 
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proof  of  interest  than  the  policy  itself,  or  by  way  of  gaming  or  wagering,  or 
without  benefit  of  salvage  to  the  insurer  (all  of  which  had  the  same  pernicious 
tendency),  shall  be  totally  null  aitd  void,  except  upon  privateers  or  upon  ships 
or  merchandise  from  the  Spanish  and  Portuguese  dominions,  for  reasons  suffi- 
ciently obvious ;  and  that  no  re-assurance  shall  be  lawful,  except  the  former  in- 
surer shall  be  insolvent,  a  bankrupt,  or  dead :  and  lastly,  that,  in  the  East  India 
trade,  the  lender  of  money  on  bottomry,  or  at  respondentia^  shall  alone  have  a 
right  to  be  insured  for  the  money  lent,  and  the  borrower  *shall  (in  case  r  ^Aa\.  i 
of  a  loss)  recover  no  more  upon  any  insurance  than  the  surplus  of  his  ^ 
property,  above  the  vilue  or  his  bottomry,  or  respondentia  bond. 

Thirdly,  the  practice,  of  purchasing  annuities  for  lives  at  a  certain  price  or 
premium,  instep  of  advancmg  the  same  sum  on  an  ordinary  loan,  arises  usually 
irom  the  inability  of  the  borrower  to  give  the  lender  a  permanent  security  for 
the  return  of  the  money  borrowed,  at  any  one  period  of  time.  He  therefore 
stipulates  (in  effect)  to  repay  annually,  during  his  life,  some  part  of  the  money 
borrowed ;  together  with  legal  interest  for  so  much  of  the  principal  as  annually 
remains  unpaid,  and  an  additional  compensation  for  the  extraordinary  hazard 
run,  of  losing  that  principal  entirely  by  the  contingency  of  the  borrower'^s  death : 
all  which  considerations,  being  calculated  and  blended  together,  will  constitute 
the  just  proportion  or  quantum  of  the  annuity  which  ought  to  be  granted. 
The  real  value  of  that  contingency  must  depend  on  the  age,  constitution,  situa- 
tion, and  conduct  of  the  borrower;  and  therefore  the  price  of  such  annuities 
cannot,  without  the  utmost  difficulty,  be  reduced  to  any  general  rules.  So  that 
if,  by  the  terms  of  the  contract,  the  lender's  principal  is  bona  fide  (and  not 
colourably)  {I)  put  in  jeopardy,  no  inequality  of  price  will  make  it  an  usurious 
bargain ;  though,  under  some  circumstances  of  imposition,  it  may  be  relieved 
against  in  equity.  To  throw  however  some  check  upon  improvident  transactions 
of  this  kind,  which  are  usually  carried  on  with  great  privacy,  the  statute  17 
Geo.  Ill,  c.  26,  has  directed,  that  upon  the  sale  of  any  life  annuity  of  more  than 
the  value  of  ten  pounds  per  anntim  (unless  on  a  sufficient  pledge  of  lands  in 
fee-simple  or  stock  in  the  public  funds)  the  true  consideration,  which  shall  be  in 
money  only,  shall  be  set  forth  and  described  in  the  security  itself ;  and  a  memo- 
rial of  the  date  of  the  security,  of  the  names  of  the  parties,  cestui/  que  trusts, 
cestuy  que  vies,  and  witnesses,  and  of  the  consideration  money,  shall  within 
twenty  days  after  its  execution  be  enrolled  in  the  court  of  chancery ;  else  the 


cancelled,  and  the  judgment  (if  any)  to  be  vacated:  and  also  all  contracts  for 
the  purchase  of  annuities  from  infants  shall  remain  utterly  void,  and  be  incapa- 
ble of  confirnialion  after  such  infants  arrive  to  the  age  of  maturity.  But  to 
return  to  the  doctrine  of  common  interest  on  loans: 

Upon  the  two  principles  of  inconvenience  and  hazard,  compared  together, 
different  nations  have,  at  different  times,  established  different  rates  of  interest. 
The  Romans  at  one  time  allowed  centesimce,  07ie  per  cent  monthly,  or  twelve  per 
cent  per  a7inum,  to  be  taken  for  common  loans ;  but  Justinian  (m)  reduced  it  to 

ilj  Garth.  67 

Cm  J  Cod.  4,  32.  96.    Nov.  33,  34, 35.    A  short  explication  of  thene  terms,  and  of  the  division  of  the  Roman 
M,  will  be  naefhl  to  the  (Student,  not  only  for  nnderstanding  the  civilians,  but  also  the  more  classical  writ- 
en,  who  perpetually  refer  to  this  distribntion.    Thns  Horace,  ad  Piaonts,  325 : 
JRomani  piierilongis  rationibtu  assem 
Discunt  in  partes  centum  eiiducere.    IHoat 
Filiui  Albmi.  8i  de  miincnnce  remota  ett 
Uncin.  quid  mperet  1  poteral  dixitse,  triens  ;  eu, 
Rempoteria  tervare  tuamJ  redU  uncia,  quid  8it  7 
Semis. 
It  Ih  therefore  to  be  observed,  that  in  calculating  the  rate  of  interest,  the  Romans  divided  the  principal  sum 
Into  an  hundred  parts,  one  of  which  they  allowed  to  be  taken  monthly  ;  and  llila,  wliich  was  the  highest  rate 

(24)  [The  statute  cited  in  the  text  was  repealed  by  the  statute  of  53  Geo.  ITT,  c.  141,  which 
last-named  act  w&«  explained  by  the  subsequent  one  of  3  Geo.  IV,  c.  92,  and  lastly  by  that  of 
7  Geo,  IT,  c.  7.5.  By  these  three  acts  the  enrolments  and  forms  of  attestation  of  annuity  iu- 
•tn ^ents  are  naw  regu lated .  ] 
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trientes,  or  one-third  of  the  as  or  centesinuB,  that  isy  four  per  cent ;  but  allowed 
higher  interest  to  be  taken  of  merchants,  because  there  the  hazard  was  greater. 
So,  too,  Grotius  informs  us,  {n)  that  in  Holhmd  the  rate  of  interest  was  then 
r  *463 1  ^^S^^P^^  *cent  in  common  loans,  but  twelve  to  merchants.  And  Lord 
L  J   Bacon  was  desirous  of  introducing  a  similar  policy  in  England :  (o)  but 

our  law  establishes  one  standard  for  all  alike,  where  the  pledge  of  security  itself 
is  not  put  in  jeopardy ;  lest,  under  ftie  general  pretence  of  vague  and  indetermi- 
nate hazard,  a  door  should  be  opened  to  fraud  and  usury :  leaving  specific  haz- 
ards to  be  provided  against  by  specific  insurances,  bv  annuities  for  lives,  or  by 
loans  upon  respondentia,  or  bottomry.  But  as  tolhe  nfte  of  legal  interest,  it 
has  varied  and  decreased  for  two  hundred  years  past,  according  as  the  quantity 
of  specie  in  the  kingdom  has  increased  by  accessions  of  trade,  the  introduction 
of  paper  credit,  and  other  circumstances.  The  statute  37  Hen.  VIII,  c.  9,  con- 
fined interest  to  ten  per  cent,  and  so  did  the  statute  13  Eliz.  c.  8.  But  as, 
through  the  encouragements  given  in  her  reign  to  commerce,  the  nation  ^ew 
more  wealthy,  so  under  her  successor  the  statute  21  Jac.  I,  c.  17,  reduced  it  to 
eight^er  cent ;  as  did  the  statute  12  Car.  IL  c.  13,  to  six ;  and,  lastlv,  by  the 
statute  12  Ann.  st  2,  c.  16,  it  was  brought  down  to  five  per  cent  yearly,  which 
is  now  the  extremity  of  legal  interest  that  can  be  taken.  (25)    But  yet,  if  a  con- 

of  interest  permitled,  they  culled  usurce  centesima,  amounting  yearly  to  ivFoUe  per  eent.  Now  as  the  a»  or 
Uonian  pound,  was  commonly  used  to  express  any  inte^mil  sum,  and  was  divisible  Into  twblve  parts  or 
uncicBt  tnereforc  these  twelve  monthly  payments  or  uncitB  were  held  to  amount  annually  to  one  pound,  or 
as  usurarius  i  and  so  the  utura  assea  were  synonymous  to  ihe  usurce  cefttesima.  And  all  lower  rates  of 
interest  were  denominate*!  according  to  the  relation  they  bore  to  this  centesimal  usury,  or  uturm  assea  ; 
lor  the  several  multiples  of  the  Kitcus,  or  duodecimal  parts  of  the  00,  were  known  by  different  name^  ao- 
cording  t«i  their  different  combinations  ;  sextans  quadrans,  trienSt  auincunx,  semis,  seplunx,  bes  dodrans, 
dextans,  deunx.  containing  respectively  2,  3,  4  5,  8,  7,  8.  »,  10,  11.  unace,  or  duodecimal  parts  of  an  as,  Ff, 
28.  5,  ffy.  s  t.  Gar\  in.  OHg.  jur.  dv.  I.  i.  i  47.  Tiiis  l>cing  premised,  the  following  table  will  clearly  exhibit 
%t  once  the  sub<ltvisionB  of  the  tu,  and  the  denominations  of  the  rate  of  intei-est : 

UsuRjB.  Partks  Assia.  Pbk  AKBim. 

Jms^tiveeenieslma Integer.  ISperemfc 

Deunce$ ll-Vitht  II 

DextamM,  M  deemteet 6-6  W 

DodraiUe$ 3-4  9 

B€SM» 3-3  8 

Sephtnoet »-lt  T 

Semines 1-2  € 

Q«iticKiuy« &-1S  5 

JVUnta 1-3  4 

Quadrantts ; 1-4  » 

dettancu l-«  » 

Uneia 1-W  1 

rn;  2>«iar.  6.^  p.  2,  12,22.  r©;  Essay 8,  0.  41. 

(25)  [If  the  usury  arise  from  error  in  computation,  it  will  not  vititate.  Cro.  Car.  501 :  2  Bla. 
Kep.  7^2 ;  1  Camp.  149.  Exorbitant  discount  to  induce  tlio  acceptor  to  take  up  a  bill  before 
it  is  due  is  not  usurious,  because  there  must  be  a  loan  or  forl}earance  of  payment,  or  some 
devise  for  the  purpose  of  concealing  or  evading  the  appearance  of  a  loan  or  forbearance. 


4  East,  55 ;  5  Esn.  11 ;  Peake,  200 ;  IB.  and  P.  144 ;  4  Taunt.  810.    Nor  if  the  charge  alle^ 
to  be  usurious  is  fairly  referable  to  the  trouble,  expense,  Ac,  in  tl     ' 


_  _ the  transaction.    3  B.  and  P. 

1.54~r4  M.  and  S.  1§2;  2  T.  K.  238;  1  Mad.  Rep.*  112;  1  Camp.  177;  15  Ves.  120.  Bankers 
may  charge  their  usual  commission  beyond  legal  interest.  2  T.  R.  52.  The  purchase  of  an 
annuity  at  ever  so  cheap  a  rate,  will  not  ^rima  facie  be  usurious,  but  if  it  be  for  years,  or  an 
express  agreement  to  repurchase,  and  on  calculation  more  than  the  principle  with  legal  interest 
is  to  be  returned  it  will.  3  B.  and  P.  151 ;  3  B.  and  A.  666.  And  if  part  of  the  advance  be  in 
goods,  it  must  be  shown  that  they  were  not  overcharged  m  price.  Doug.  735 ;  1  Esp.  40 ;  d 
Camp.  375;  Holt,  N.  P.  C.  256.  A  loan  made  returnable  on  a  certain  day,  on  payment  of  a  sum 
beyond  legal  interest,  on  default  thereof,  may  be  a  penalty  and  not  usurious  interest,  the  mten- 
tion  of  Uie  parties  being  the  criterion  in  all  cases.  If  money  be  lent  on  risk  at  more  than  legal 
interest,  and  the  casualty  affects  the  interest  only,  it  is  usuir,  not  so  if  it  affects  the  jmneipaU 
also,  Cro.  J.  508;  3  Wils.  395.  The  usury  must  be  part  of  the  contract  in  its  inception,  and  Do- 
ing void  in  its  commencement,  it  is  so  in  all  its  stages :  Doug.  735 ;  1  Stark.  385 ;  though  bills  of 
exchange  so  tainted,  are  by  the  58  Goo.  Ill,  c.  93,  rendered  valid  in  the  hands  of  a  bona  fide 
holder,  unless  he  has  actual  notice  of  the  usury ;  but  if  the  drawer  of  a  bill  transfer  it  for  a  valu- 
able consideration,  he  cannot  set  up  antecedent  usury  with  the  acceptor  as  a  defence.  4  Bar. 
and  Aid.  215.  A  security  with  legal  interest  only,  substituted  for  one  that  is  usurious,  is  valid. 
1  Camp.  165,  n. ;  2  Taunt  184 ;  2  Stark.  237.  Taking  usurious  interest  on  a  bona  fide  debt,  does 
not  destroy  the  debL  1  H.  B.  462 ;  1  T.  R.  153 ;  2  Yes.  567 ;  1  Saund.  295.  The  penalty  of  three 
times  the  amount  of  the  principal,  is  not  incurred,  till  the  usurious  interest  has  been  actually  re- 
ceived ;  and  the  action  must  be  brought  within  one  year  afterwards.  2  Bla.  Rep.  792 ;  2  B.  and 
P.  381;  1  Saund.  295,  a.] 
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tract  which  carries  interest  be  made  in  a  foreign  country,  our  courts  will  direct 
the  payment  of  interest  according  to  the  law  of  that  country  in  which  the  con- 
tract was  made.  (j9)  Thus,  Irish,  American,  Turkish,  and  Indian  interest, 
huve*been  allowed  in  our  courts  to  the  amount  of  even  twelve /?er  r  ♦4^4-1 
cent:  for  the  moderation  or  exorbitance  of  interest  depends  upon  local   L  J 

circumstances ;  and  the  refusal  to  enforce  such  contracts  would  put  a  stop  to  all 
foreign  trade.  (26)  And,  by  statute  14  Geo.  Ill,  c.  79,  all  mortgages  and  other 
securities  upon  estates  or  other  property  in  Ireland  or  the  plantations,  bearing 
interest  not  exceeding  six  per  cent,  shall  be  legal ;  though  executed  in  the  king- 
dom of  Great  Britain ;  unless  the  money  lent  shall  be  known  at  the  time  to 
exceed  the  value  of  the  thing  in  pledge;  in  which  case,  also,  to  prevent  usurious 
contracts  at  home  under  colour  of  such  foreign  securities,  the  borrower  shall  for- 
feit treble  the  sum  so  borrowed.  (27) 

4.  The  last  general  species  of  contracts,  which  I  have  to  mention,  is  that  of 
debt ;  whereby  a  chose  in  action,  or  right  to  a  certain  sum  of  money,  is  mutually 
jwjquired  and  lost  (q)  This  may  be  the  counterpart  of,  and  arise  from,  any  of 
the  other  species  of  contracts.  As,  in  case  of  a  sale  where  the  price  is  not  paid 
in  ready  money,  the  vendee  becomes  indebted  to  the  vendor  for  the  sum  agreed 
on ;  and  the  vendor  has  a  property  in  this  price,  as  a  chose  in  action,  by  means 
of  this  contract  of  debt  In  bailment,  if  the  bailee  loses  or  detains  a  sum  of 
money  bailed  to  him  for  any  special  purpose,  he  becomes  indebted  to  the  bailor 
in  the  same  numerical  sum,  upon  his  implied  contract,  that  he  should  execute 
the  trust  reposed  in  him,  or  repay  the  money  to  the  bailor.  Upon  hiring  or 
boiTowing,  the  hirer  or  borrower,  at  the  same  time  that  he  acquires  a  property 
in  the  thing  lent,  may  also  become  indebted  to  the  lender,  upon  his  contract  to 
restore  the  money  borrowed,  to  pay  the  price  or  premium  of  the  loan,  the  hire 
of  the  horse,  or  the  like.  Any  contract,  in  short,  whereby  a  determinate  sum  of 
money  becomes  due  to  any  person,  and  is  not  paid,  but  remains  in  action  merely, 
is  a  contract  of  debt  And,  taken  in  this  light,  it  comprehends  a  great  variety 
of  *acquisition ;  being  usually  divided  into  debts  of  record,  debts  by  r  4^4 ax  1 
gpecialy  and  debts  by  simple  contract  L     "^  J 

A  debt  of  record  (28)  is  a  sum  of  money,  which  appears  to  be  due  by  the  evi- 
dence of  a  court  of  record.    Thus,  when  any  specitic  sum  is  adjudged  to  be  due 

(p)  1  Eq.  Ca.  Abr.  889.    IP.  Wms.  895.  (g)  F.  N.  B.  119. 

(26)  [Where  foreien  interest  is  to  be  taken  or  not,  see  in  general  1  P.  Wm«.  39.5, 696 ;  2  T.  R. 
52;  1  Bla,  R.  267;  Burr.  1094;  2  Bro.  0.  0.  2;  2  Vem.  2&5;  3  Atk.  727;  1  Ves.  427;  Ck)myn 
on  Usuiy,  152.]  \ 

(27)  The  law  of  nsary  in  England  has  undergone  radical  alteration  since  these  Commenta- 
ries were  published.  By  statute  5  and  6  William' I V,  c.  41.  bills  and  other  securities  are  not  to 
be  totally  void  because  a  higher  rate  of  interest  is  reserved  than  was  allowed  by  the  statute  of 
12  Anne.  By  statute  3  and  4  William  IV,  c.  98,  and  1  Vic.  c.  80,  bills  and  notes  payable  within 
twelve  months  are  exempted  from  the  laws  for  the  prevention  of  usury.  The  statute  2  and  3 
Vic.  c.  37,  provides  that  no  bill  of  exchange  or  promissory  note  made  payable  at  or  \ivithin 
twelve  months  after  date,  or  having  not  more  than  twelve  months  to  run,  nor  any  contract  of 
loan  for  more  than  102.,  shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  buy  or  receive,  or  allow  interest  in  discounting,  or  negotiating  any  such  bill  or 
note,  be  void,  nor  any  person  so  lending  be  liable  to  the  penalties  of  the  usury  laws ;  but  this  re- 
!axation  of  the  law  was  not  to  extend  to  loans  on  the  security  of  lands.  Ajid  still  later  Uie 
statute  17  and  18  Vic.  o.  90,  reciting  that  it  is  "  expedient  to  repeal  the  laws  at  present  in  force 
relating  to  usury,"  proceeds  to  repeal  the  statutory  penalties  for  usury,  with  a  saving,  however, 
of  the  rights,  remeaies  or  liabilities  of  any  person  in  respect  to  previous  transactions. 

There  is  very  little  uniformity  in  the  interest  and  usury  laws  of  the  states  of  the  American 
Union.  In  some  of  them  the  rate  of  interest  is  fixed  for  all  cases  in  which  it  is  allowed  at  all : 
m  others  it  is  prescribed,  but  with  permission  to  the  parties  to  agree  upon  a  higher  rate,  not  to 
exceed  a  certam-  percentage  mentioned;  in  some,  aresen'ation  of  usunous  interest  renders  the 
contract  void,  in  others,  it  makes  the  lender  liable  to  a  penalty  only,  and  in  still  others,  the 
lender  is  only  precluded  from  recovering  the  usurious  interest. 

(28)  [Debts  or  contracts  of  record,  being  sanctioned  in  their  creation  by  some  court  or  magis- 
trate, having  competent  jurisdiction,  have  certain  particular  properties  distinguishing  them  as 
well  from  simple  contracts  as  from  specialties.  1st.  These  debts  or  contracts  caunot  in  plead- 
ing be  impeached  or  afiected  by  any  supposed   defect  or  illegality  in   the  transaction   on 
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from  the  defendant  to  the  plaintiff,  on  an  action  or  suit  at  law ;  this  is  a  contract 
of  the  highest  nature,  being  established  by  the  sentence  of  a  court  of  judicature. 
Debts  upon  recognizance  are  also  a  sum  of  money,  recognized  or  acknowledged 
to  be  due  to  the  crown  or  a  subject,  in  the  presence  of  some  court  or  magistrate, 
with  a  condition  that  such  acknowledgment  shall  be  void  upon  the  appearance 
of  the  party,  his  good  behaviour,  or  the  like ;  and  these,  together  with  statutes 
merchant  and  statutes  staple,  &c.,  if  forfeited  by  non-performance  of  the  condi- 
tion, are  also  ranked  among  this  first  and  principal  class  of  debts,  viz :  debts  of 
record ;  since  the  contract,  on  which  they  are  founded,  is  witnessed  by  the  high- 
est kind  of  evidence,  viz.,  by  matter  of  record. 

Debts  by  specialty,  or  special  contract,  are  such  whereby  a  sum  of  money 
becomes,  or  is  acknowledged  to  be,  duo  by  deed  or  instrument  under  seal.  Such 
as  by  deed  of  covenant,  by  deed  of  sale,  6y  lease  reserving  rent,  or  by  bond  or 
obligation ;  which  last  we  took  occasion  to  explain  in  the  twentieth  chapter  of 
the  present  book ;  and  then  showed  that  it  is  a  creation  or  acknowledgment  of 
a  debt  from  the  obligor  to  the  obligee,  unless  the  obligor  performs  a  condition 
thereunto  usually  annexed,  as  the  payment  of  rent  or  money  bon*owed,  the 
observance  of  a  covenant,  and  the  like;  on  failure  of  which  the  bond  becomes 
forfeited  and  the  debt  becomes  due  in  law.  These  are  looked  upon  as  the  next 
class  of  debts  after  those  of  record,  being  confirmed  by  special  evidence,  under 
seal. 

Debts  by  simple  contract  are  such,  where  the  contract  upon  which  the  obliga- 
tion arises  is  neither  ascertained  by  matter  of  record,  nor  yet  by  deed  or  special 
instrument,  but  by  mere  oral  evidence,  the  most  simple  of  any;  or  by 
r  *466 1  ^^^  *unsealed,  which  are  capable  of  a  moi^e  easy  proof,  and  (therefofe 
I-  J   only)  better,  than  a  verbal  promise.    It  is  easy  to  see  into  what  a  vast 

variety  o£  oblipitions  this  last  class  may  be  branched  out,  through  the  numer- 
ous contracts  lor  money,  which  are  not  only  expressed  by  the  parties,  but  vir- 
tually implied  in  law.  Some  of  these  we  have  already  occasionally  hinted  at ;  and 
the  rest,  to  avoid  repetition,  must  be  referred  to  those  particular  heads  in  the 
third  book  of  these  Commentaries,  where  the  breach  of  such  contracts  will  be 
considered.  I  shall  only  observe  at  present,  that  by  the  statute  29  Car.  II,  c.  3, 
no  executor  or  administrator  shall  be  charged  upon  any  special  promise  to  answer 
damages,  out  of  his  own  estate,  and  no  person  shall  be  charged  upon  any  prom- 
ise to  answer  for  the  debt  or  default  of  another,  or  upon  any  agreement  in  con- 

wbioh  they  are  fuanded,  and  if  a  judgment  be  erroneous,  that  cironmBtance  will  afford  no 
answer  to  an  action  of  debt  upon  it,  and  the  only  course  for  the  defendant  is  to  reverse  it  by 
writ  of  ern»r.  2  Burr.  1005;  4  East,  311;  2  Lev.  161;  GUb.  on  U.  and  T.  109;  OUb.  Debt, 
412 ;  Yelv.  155 ;  Tidd.  6th  ed.  1152.  And  though  third  persons,  who  have  been  defrauded  bv 
acoliu.<dye  ludgment,  may  rihow  such  fraud,  so  as  to  prevent  themselves  from  being  prejudiced 
by  it,  13  £liz.  c.  5 ;  2  Marsh.  392 ;  7  Taunt.  97,  the  parties  to  such  judgment  are  estopped 
at  law  for  pleading  such  a  plea,  and  must  in  general  appl;^  for  relief  to  a  court  of  equity. 
13  £liz.  c.  5 ;  2  Marsh.  392 ;  7  Taunt.  97  ;  1  Anstr.  8.  There  is,  however,  one  instance  in  which 
a  party  may  apply  to  the  common  law  court  to  set  the  judgment  aside,  vix. :  where  it  ha» 
been  signed  upon  a  warrant  of  attorney,  ^ven  upon  an  unlawful  consideration,  or  obtained 
by  fraud ;  in  which  case,  as  this  is  a  peculiar  instrument,  affording  the  defendant  no  oppor- 
tunity to  resist  the  claim  by  pleading,  and  frequently  given  b^  persons  in  distressed  cirenm- 
stances,  the  court  will  afford  relief  upon  a  summary  application.  Dougl.  196;  Oowp.  721 :  1 
lien.  Bla.  75.  Semble,  not  so  in  exchequer ;  1  Anstr.  7,  8.  Another  peculiar  pmporty  <if  a 
contract  of  record  is,  that  its  existence,  if  disputed,  must  be  tried  by  inspection  of  the  record, 
entry  of  recojarnizance,  Ac.,  and  not  by  a  juiy  of  tie  country.  Tidd.  6tn  ed.^  797.  798.  But 
notwithstanding,  since  the  act  of  union,  an  Irish  judgment  is  a  record,  yet  it  is  only  provable 
by  an  examined  copy  on  oath,  and  therefore  it  is  only  triable  by  a  jury,  5  East,  473.  Another 
qnalit3%  and  one  of  the  most  impcrtimt,  is,  that  a  judgment  when  docketed  binds  the  land  as 
against  subsequent  pi^rch^ers :  Tidd.  6tb  ed.  966,  967 ;  and  such  a  judgment  and  recognis- 
ance is  entitled  p)  preference  ^)  ^  specialty  and  other  debts  of  an  infenor  nature.  6  T.  B. 
384 ;  Tidd.  6th  edit.  967.  Lastly,  if  a  Judgment  be  obtained  expressly  for  a  simple  oimti|u;t  or 
specialty-  debt,  and  not  as  a  colli^teral  security,  the  inferior  demand  is  merged,  according  to  the 
rule  transit  in  rem  judicatuni,  but  if  the  judgment  were  obtained  merely  as  a  collateral  seem- 
rity,  the  creditor  retains  an  election  to  prpceed  either  on  tl^e  Judgment  or  inferior  security.  3 
Jj;a8t.258.]  '^ 
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sideration  of  marriage,  or  upon  any  contract  or  sale  of  an/  real  estate,  or  upon 
any  agreement  that  is  not  to  be  performed  within  one  year  from  the  making ; 
unless  the  agreement  or  some  memorandum  thereof  be  in  writing,  and  signed 
by  the  party  himself,  or  by  his  authority.  (29) 

But  there  is  one  species  of  debts  upon  simple  contract,  which,  being  a  trans- 
action now  introduced  into  all  sorts  ofcivil  life,  under  the  name  of  paper  credit, 
deserveg  a  more  particular  regard.  These  are  debts  by  bills  of  exchange,  and 
promissory  notes. 

A  bill  of  exchange  is  a  security,  originally  invented  among  merchants  in  dif- 
ferent countries,  for  the  more  easy  remittance  of  thoney  from  the  one  to  the 
other,  which  has  since  spread  itself  into  almost  all  pecuniary  transactions.  It  is 
an  open  letter  of  request  from  one  man  to  another,  desiring  him  to  pay  a  sum 
named  therein  to  a  third  person  on  his  account ;  by  which  means  a  man  at  the 
most  distant  part  of  the  world  may  have  money  remitted  to  him  from  any  trad- 
ing country.  If  A  lives  in  Jamaica,  and  owes  B,  who  lives  in  England,  lOOOZ., 
now  if  0  be  going  from  England  to  Jamaica,  he  may  pay  B  this  lOOOZ.,  and 
take  a  bill  of  exchange  drawn  by  B  in  England  upon.  A  in  Jamaica,  and  receive 
it  when  he  comes  thither.  Thus  does  B  receive  his  debt,  at  any  distance  of 
place,  by  transferring  it  to  C  ;  who  carries  over  his  money  *in  paper  r  ^ .  «*,  -. 
credit,  without  danger  of  robbery  or  loss.    This  method  is  said  to  have   *■  J 

been  brought  into  general  use  by  the  Jews  and  Lombards,  when  banished  for 
their  usury  and  other  vices ;  in  order  the  more  easily  to  draw  their  eflFects  out 
of  France  and  England  into  those  countries  in  which  they  had  chosen  to  reside. 
But  the  invention  of  it  was  a  little  earlier;  for  the  Jews  were  banished  out  of 
Guienne  in  1287,  and  out  of  England  in  1290  ;  (r)  and  in  1236  the  use  of  paper 
credit  was  introduced  into  the  Mogul  empire  in  China,  (s)  In  common  speech 
such  a  bill  is  frequently  called  a  draft,  but  a  bill  of  exchange  is  the  more  legal 
as  well  as  mercantile  expression.  The  person,  however,  who  writes  this  letter, 
is  called  in  law  the  drawer,  and  he  to  whom  it  is  written  the  drawee;  and  the 
third  person,  or  negotiator,  to  whom  it  is  payable  (whether  especially  named,  or 
the  bearer  generally)  is  called  the  payee. 

.  These  bills  are  either  foreign  or  inland;  foreign,  when  drawn  by  a  merchant 
residing  abroad  upon  his  correspondent  in  Eugland,  or  vice  versa;  and  inland, 
when  both  the  drawer  and  drawee  reside  within  the  kingdom.  Formerly  for- 
eign bills  of  exchange  were  much  more  regarded  in  the  eye  of  the  law  than  in- 
land ones,  as  being  thought  of  more  public  concern  in  the  advancement  of 
trade  and  commerce.  But  now  by  two  statutes,  the  one  9  and  10  Wm.  Ill,  c. 
17,  the  other  3  and  4  Ann.  c.  9,  inland  bills  of  exchange  are  put  upon  the  same 
footing  as  foreign  ones;  what  was  the  law  and  cffttom  of  merchants  with  re- 
gard to  the  one,  and  taken  notice  of  merely  as  such,  (t)  being  by  those  statutes 
expressly  enacted  with  regard  to  the  other.  So  that  now  there  is  not  in  law 
any  manner  of  difference  between  them.  (30) 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct  engagement  in 
writing,  to  pay  a  sum  specified  at  the  time  therein  limited  to  a  person  therein 
named,  or  sometimes  to  his  order,  or  often  to  the  bearer  at  large.    These  also, 

rr;  S  Carte.  Hist.  Bng.  903,  900.  Tt;  Hod.  Un.  Hist  iv,  499.  rORoU.Abr.  6. 

(29)  Upon  this  subject  in  general,  see  Browne  on  the  Statute  of  Frauds;  a  valuable  and.reli- 
able  tr  ».atirte.    Alsd  the  treatises  on  contracts.  , 

(dO)  There  is  this  very  important  difference,  that  in  the  case  of  a  foreim  bill,  m  order  to  bind 
the  drawer  and  indorsers  it  is  uooessary  that  it  be  prote.sted  if  dishonored,  while  in  the  case  of 
an  inland  bill,  although  there  may  bo  a  protest,  it  is  not  essential,  and  the  liability  of  the  drawer 
and  indorsera  will  be  fixed  by  duo  notice  of  dishonor  without  it.  Burroughr*  v,  Perkins,  Holt, 
121 ;  Harris  i'.  Benson,  2  Stra.  910;  Windle  v,  Andrews,  2  Barn,  and  Aid.  69o.  The  same  dif- 
ference is  recogniaed  in  this  countty.    Edw.  on  Bills,  584,  585. 

The  several  states  of  the  American  Union  are  so  far  foreign  in  respect  to  each  other,  that  a 
bill  drawn  in  one  upon  another  is  to  be  considered  a  foreign  bill.  Buckner  v.  Pinley,  2  Pet. 
686 :  Hartridge  «.  Wesson,  4  Geo.  101 ;  Atwater  v.  Streets,  1  Doug.  Mich.  455;  Carter  t>.  Union 
Bank,  7  Humph  548 ;  Ohenowith  ».  Chamberlain,  6  B.  Monr.  60;  Wells  v.  Whitehead,  15  Wend. 
527 ;  Halliday  v.  McDougall,  20  Wend.  81. 
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by  the  same  statute,  3  and  4  Ann.  c.  9,  are  made  assignable  and  indorsable  in 
like  manner  as  bills  of  exchange.  Bat,  by  statute  15  Goo.  Ill,  c.  51,  all  pro- 
r  *468l  ^^^^^^7  o^  other  notes,  *bill3  of- exchange,  drafts,  aqd  undertakings  in 
^  -1   writing,  being  negotiable  or  transferable,  for  the  payment  of  less  than 

twenty  shillings,  are  declared  to  be  null  and  void ;  and  it  is  made  penal  to  utter 
or  publish  any  such;  they  being  deemed  prejudicial  to  trade  and  public 
credit  And  by  17  Geo.  Ill,  a  30,  all  such  notes,  bills,  drafts  and  undertaKingfl, 
to  the  amount  of  twenty  shillings,  and  less  than  five  pounds,  are  subject-ed  to 
many  other  regulations  and  formalities;  the  omission  of  any  one  of  which 
vacates  the  security,  and  is  p&nal  to  him  that  utters  it.  (31) 

The  payee,  we  "may  observe,  either  of  a  bill  of  exchange  or  promissory  note, 
has  clearly  a  property  vested  in  him  (not  indeed  in  possession  but  in  action)  by 
the  express  contract  of  the  drawer  in  the  case  of  a  promissory  note,  and,  in  the 
case  of  a  bill  of  exchange,  by  his  implied  contract,  viz. :  that,  provided  the  drawee 
does  not  pay  the  bill,  the  drawer  will:  for  which  reason  it  is  usual  in  bills  of 
exchange  to  express  that  the  valu^  thereof  hath  been  received  by  the  drawer ;  (w) 
in  order  to  show  the  consideration,  upon  which  the  implied  contract  of  repay- 
ment arises.  And  this  property,  so  vested,  mav  be  transferred  and  assigned 
from  the  payee  to  any  other  man ;  contrary  to  the  general  rule  of  the  common 
law,  that  no  diose  in  action  is  assignable:  which  assignment  is  the  life  of  paper 
credit  It  may  therefore  be  of  some  use  to  mention  a  few  of  the  principal  inci- 
dents attending  this  transfer  or  assignment,  in  order  to  make  it  regular,  and 
thereby  to  charge  the  drawer  with  the  payment  of  the  debt  to  other  persons 
than  those  with  whom  he  originally  contracted. 

In  the  first  place,  then,  the  payee,  or  person  to  whom  or  whose  order  such 
bill  of  exchange  or  promissory  note  is  payable,  may  by  indorsement,  or  writing 
his  name  in  dorso^  or  on  the  back  of  it,^siffn  over  his  whole  property  to  the 
bearer,  or  else  to  another  person  by  name,  either  of  whom  is  then  called,  the  in- 
dorsee ;  and  he  may  assign  the  same  to  another,  and  so  on  in  infinitum.  And 
a  promissory  note,  payable  to  A,  or  hearer,  is  negotiable  without  any  indorae- 
r  n, .  gg  1  ment,  and  payment  thereof  may  be  demanded  by  any  bearer  *of  it  (v) 
L  -I   But,  in  case  of  a  bill  of  exchange,  the  payee,  or  the  indorsee  (whether 

it  be  a  general  or  particular  indorsement),  is  to  go  to  the  drawee,  and  offer  his 
bill  for  acceptance ;  which  acceptance  (so  as  to  charge  the  drawer  with  costs) 
must  be  in  writing,  under  or  on  the  back  of  the  bill.  If  the  drawee  accepts  the 
bill,  either  verbally  or  in  writing,  (w)  he  then  makes  himself  liable  to  pay  it ; 
this  being  now  a  contract  on  his  side,  grounded  on  an  acknowledgment  that 
the  drawer  has  effects  in  his  hands,  or  at  least  credit  sufficient  to  warrant  the 
payment  If  the  drawee  refuses  to  accept  the  bill,  and  it  be  of  the  value  of  20t 
or  upwards,  and  expressed  to  be  for  value  received,  the  payee  or  indorsee  may 
protest  it  for  non-acceptance;  which  protest  must  be  made  in  writing,  under  a 
copy  of  such  bill  of  exchange,  by  some  notary  public ;  or,  if  no  such  notary  be 
resident  in  the  place,  then  by  any  other  substantial  inhabitant  in  the  presence 
of  two  credible  witnesses ;  and  notice  of  such  protest  must,  within  fourteen 
days  after,  be  given  to  the  drawer.  (32) 

(u)  sera.  1213.  (V)  2  Show.  235.    Grant  v.  Vaaghan,  T.    i  Geo.  HI,  B.  R.  (w)  Stra.  1000. 

(31)  A  promissory  note  under  5^  payable  to  the  bearer  on  demand  \a  iliegaft  in  England,  by 
statute  26  and  27  Vic.  o.  105,  and  previous  acts. 

(32)  [With  respect  to  acceptance  aud  protest^  the  law  now  is,  in  several  material  p  unts,  dif- 
ferent from  the  statement  of  it  in  the  text.  Acceptance  is  not  necessary,  though  usual  and 
de.^irable,  on  bills  payable  at  a  certain  time :  but  when  the  bill  is  pavable  at  a  certain  distance 
of  time  after  sight,  then  acceptance  is  essential  and  should  not  be  delayed,  because  (a^^  the  time 
for  payment  of  the  bill  does  not  begin  to  run  till  it  is  accepted  :  6  T.  R.  212 ;  Bayl.  112 ; 
Chitty  on  Bills,  28-^),  the  responsibility  of  the  drawer  would  be  thereby  protracted.  iLccept- 
ance  of  an  inland  bill  can  now  be  in  writing  only  on  the  face  of  the  bill  itself,  by  1  and  2  Geo. 
IV,  c.  78;  though  fi»rmorly,  as  is  the  case  still  with  foreign  bills,  it  might  have  been  verbal,  or 
m  writing  on  any  other  paper.  4  East,  67 ;  5  id.  514.  Bat  in  all  cases,  whether  of  an  inland  or 
foreign  bill,  if  it  be  presented  and  acceptance  v*  refused,  prompt  notice  (;i?ithin  fourteen  daya 
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But  in  case  such  bill  be  accepted  by  the  drawee,  and  after  acceptance  he  fails 
or  refuses  to  pay  it  within  three  days  after  it  becomes  due  (which  three  days 
are  called  days  of  grace),  (33)  the  payee  or  indorsee  is  then  to  get  it  protested 
for  non^paymenty  in  the  same  manner,  and  by  the  same  persons  who  are  to  pro- 
test it  in  case  of  non-acceptance,  and  such  protest  must  also  be  notified  within 
fourteen  days  after  to  the  drawer.  And  he,  on  producing  such  protest,  either 
of  non-acceptance,  or  non-payment,  is  bound  to  make  good  to  the  payee,  or  in- 
dorsee, not  only  the  amount  of  the  said  bills  (which  he  is  bound  to  do  within  a 
reasonable  time  after  non-payment,  without  any  protest,  by  the  rules  of  the 
common  law),  (x)  but  also  interest  and  all  charges  to  be  computed  from  the 
time  of  making  such  protest  But  if  no  protest  be  made  or  notified  to  the 
drawer,  and  any  damage  accrues  by  such  neglect,  it  shall  fall  on  the  holder  of 
the  bill.  The  bill,  when  refused,  must  be  demanded  of  the  drawer  as  soon  as 
conveniently  may  be:  for  though,  when  one  draws  a  bill  of  *exchange,  r  ^..^^  -i 
he  subjects  himself  to  the  payment,  if  the  person  on  whom  it  is  drawn   I-  J 

refuses  either  to  accept  or  pay,  yet  that  is  with  this  limitation.,  that  if  the  bill 
be  not  paid  when  due,  the  person  to  whom  it  is  payable  shall  in  convenient 
time  give  the  drawer  notice  thereof;  for  otherwise  the  law  will  implv  it  paid ; 
since  it  would  be  prejudicial  to  commerce  if  a  bill  might  rise  up  to-  charge  the 
drawer  at  any  distance  of  time :  when  in  the  mean  time  all  recKonings  and  ac- 
counts may  beadjusted  between  the  drawer  and  the  drawee,  (y) 

If  the  bill  be  an  indorsed  bill,  and  the  indorsee  cannot  get  the  drawee  to  dis- 
charge it,  he  may  call  upon  either  the  drawer  or  the  indorser,  or,  if  the  bill  has 
been  negotiaiifed  through  many  hands,  upon  any  of  the  indorsers ;  for  eiich  in- 
dorser is  a  warrantor  for  the  payment  of  the  bill,  which  is  frequently  taken  in 
payment  as  much  (or  more)  upon  the  credit  of  the  indorser,  as  of  the  drawer. 
And  if  such  indorser,  so  called  upon,  has  the  names  of  one  or  more  indorsers 
prior  to  his  own,  to  each  of  whom  he  is  properly  an  indorsee,  he  is  also  at  lib- 
erty to  call  upon  any  of  them  to  make  him  satisfaction ;  and  so  upwards.  But 
the  first  indorser  has  nobody  to  resort  to  but  the  drawer  only. 

What  has  been  said  of  bills  of  exchange  is  applicable  also  to  promissory  notes, 
that  are  indorsed  over,  and  negotiated  from  one  hand  to  another ;  only  that,  in 
this  case,  as  there  is  no  drawee,  there  can  be  no  protest  for  non-acceptance;  or 
rather  the  law  considers  a  promissory  note  in  the  light  of  a  bill  drawn  by  a  man 
upon  himself,  and  accepted  at  the  time  of  drawing.  And,  in  case  of  non-pay- 
ment by  the  drawer,  the  several  indorsees  of  a  promissory  note  have  the  same 
remedy,  as  upon  bills  of  exchange,  against  the  prior  indorsers.  (34) 

(9)  Lord  Baym.  898.  (y)  Salk.  137. 

will  not  saffioe,  bat  nsnallj  the  next  day  to  the  immediate  indorser,  and  each  indorser  is  allowed 
a  day)  mast  be  given  to  the  drawer  and  iadorsern,  or  thev  will  be  diAchar^od  iVom  reRounsi- 
bility.  Upon  non-acceptanoe,  the  holder  mav  immediately  sne  the  drawer  (2  Camp.  458),  and 
indomers  (4  East.  4bl),  without  waiting  till  the  bill  becomes  due,  according  to  the  terms  of  it. 
No  protest  of  an  inland  bill  is  essential  to  entitle  the  holder  to  recover  interest  and  costs,  and 
such  a  protest  now  seems  useless.    2  B.  and  A.  696.] 

An  acceptance  by  parol,  when  not  otherwise  pnivided  by  statute,  is  suflScient.  Leonard  ». 
Mason,  1  wend.  522;  Ward  v.  Allen,  2  Mete.  53.  But  by  statute  in  several  of  the  United  States 
it  is  declared  that  no  person  shall  be  charged  as  acceptor  on  a  bill  of  exchange,  unless  his  ao- 
oeptance  be  in  writing,  signed  by  himself  or  his  lawful  agent 

(33)  When  the  l&st  day  of  grace  falls  on  Sunday,  or  any  general  holiday,  such  as  Christmas 
day,  Fourth  of  July*  <fec.,  presentment  must  be  made  on  the  dav  preceding ;  but  if  the  bill  or 
note  were  payable  without  grace,  it  would  not  be  due  until  the  day  following.  1  Pars,  on  Bills 
and  Notes,  400, 401. 

The  law  on  this  subject  is  very  much  regulated  bv  statutes  in  the  United  States,  and  in  the 
absence  of  statutes,  it  may  be  affected  by  usage.  Ordinary  bank  checks  and  demand  notes  are 
not  entitled  to  grace,  and  other  negotiable  paper  is  sometimes  so  drawn  as  by  its  terms  to  ex- 
clude this  extension. 

(34)  We  may  briefly  refer  here  to  two  other  kinds  of  negotiable  paper,  premising  that  the  sub- 
ject is  too  bntad  for  any  discussion. 

Bank  notes  are  securities  issued  by  banking  corporations  or  private  bankers,  in  the  form  of 
promissory  notes,  and  by  which  they  undertake  to  pay  to  the  bearer  a  certain  sum  of  money 
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V 

CHAPTER  XXXI. 
OF  TITLE  BY  BANKRUPTCY, 

The  preceding  chapter  having  treated  pretty  largely  of  the  acquisition 
of  personal  property  by  several  commercial  methods,  we  Kom  thence  shall  be 
easily  led  to  take  into  our  present  consideration  a  tenth  method  of  transferring 
property,  which  is  that  of 

X.  Bankruptcy;  a  title  which  we  before  lightly  touched  upon,  (a)  so  far  as  it 
related  to  the  transfer  of  the  real  estate  of  the  bankrupt  At  present  wc  are  to 
treat  of  it  more  minutely,  as  it  principally  relates  to  the  disposition  of  chattels, 
in  which  the  property  of  persons  concerned  in  trade  more  usually  consists,  thaa 
in  lands  or  tenements.  Let  us,  therefore,  first  of  all  consider,  1.  Who  may  be- 
come a  bankrupt :  2.  What  acts  make  a  bankrupt :  3.  The  proceedings  on  a 
commission  of  bankrupt :  and,  4.  In  what  manner  an  estate  in  goods  and  chat- 
tels may  be  transferred  by  bankruptcy. 

1.  Who  may  become  a  bankrupt  A  bankrupt  was  before  ^b)  defined  to  be  "  a 
trader,  who  secretes  himself,  or  does  certain  other  acts,  tending  to  defraud  his 
creditors."  He  was  formerly  considered  merely  in  the  light  of  a  criminal  or 
offender,  (c)  (!)  and  in  this  spirit  we  are  told  by  Sir  Edward  Coke,  (d)  that  we 
r  ^j .  «2  "I  "*^^®  fetched  as  well  the  name,  as  •the  wickedness  *of  bankrupts  from 
*•  J   foreign  nations,  (e)    But  at  present  the  laws  of  bankruptcy  are  consid- 

(aj  See  jtage  285.  {hj  Iltid.  (c)  Stat.  1  Jao.  I,  o.  15,  }  17.  (d)  4  Inst  VH. 

(t)  Tho  word  itself  is  derive<l  ttom  the  word  hcmcua  or  hanqut^  which  slsrnifles  the  table  or  eonnter  of  a 
tnuiesinaii  (Dnrrcsne,  I.  969),  antt  ruptus.  broken  ;  denoting  thereby  one  whose  shop  or  iilace  oftrade  is  bro- 
ken an<l  gone;  th«>ngh  others  rattier  chouse  to  adopt  the  word  route,  wliich  in  FYench  signifies  a  trace  or  tnirk, 
and  ti'll  us  that  a  l»ankni|)t  is  one  who  hath  removed  his  banque,  leaving  but  a  trace  behind.  (4  Intit.  277.) 
Anil  it  is  observable  that  the  title  of  the  first  English  statute  c^nccmtng  this  offence  (:i4  Hen.  VIII.  c.  4), 
**against8achporaoosa8domakebaakraptf"lBa  Literal  truuslation  of  the  French  idiom,  fui/bn/  hanqut 
route, 

mentioned  therein  on  demand.  These  Becurities  are  designed  to  ciroulalate  as  money,  and  they 
are  not  allowed  to  be  issued  except  by  persons  duly  aathonzed  by  statute.  But  though  thoy 
circulate  as  money,  no  one  is  obliged  to  receive  them  as  such,  but  has  a  right  instead  to  insist 
upon  receiving  the  legal  tender  of  the  country.  A  tender  of  such  notes  is  nevertheless  giMxl,  if 
accepted,  or  if  refused  on  any  other  ground  than  because  they  are  not  money.  Warren  r. 
Mains,  7  Johns.  476 ;  Wright  v.  Reed,  3  T.  K.,  554 ;  Snow  v.  Perry,  9  Pick.  539.  The  property 
in  these  notes  follows  possession;  grace  is  not  allowed  upon  them,  and  they  bear  no  interest 
until  after  demand  of  payment  and  refusal.  They  never  become  overdue  in  the  law,  and  tho 
statute  of  limitations  does  not  apply  to  them. 

Bank  checks  are  orders  drawn  oy  an  individual  upon  his  banker,  directing  him  to  pay  the  snm 
of  money  specified  therein,  either  to  the  bearer  or  to  some  person  named,  or  to  the  order  of  a 
person  named.  These  instruments  are  supposed  to  be  drawn  against  funds  actually  deposited 
subject  to  call,  and  they  are  payable  at  presentation  without  grace.  If  payable  to  oi-dcr  or  bearer  • 
they  are  negotiable,  and  the  person  in  whose  favor  the^  are  drawn  may  make  himself  a  party 
thereto  by  indorsement,  in  which  case  his  rights  and  liabilities  correspond  to  tho-te  of  thu  in- 
dorsee  of  a  bill  or  note.  They  ought  usually  to  be  presented  for  payment  as  soon  &s  couveui- 
enty  and  if  the  holder  retains  them  in  his  own  hands  without  presentation  for  an  unrea-^ouablo 
time,  he  takes  upon  himself  the  risk  of  the  banker's  responsibility.  2  Pars.  Notes  and  Bills,  72. 
A  check  does  not  operate  as  an  assignment  of  the  amount  thereof  in  bauk  to  the  drawee,  and  if 
the  banker  refuses  to  pav,  the  recourse  of  the  holder  is  to  the  drawer  and  indorsers  if  tmy.  But 
the  banker  would  be  liable  to  the  drawer  of  the  check  for  any  injury  to  his  credit  by  unjustifia- 
ble refusal  to  pay.  Marzetti  v,  Williams,  1  B.  and  Aid.  415 ;  14  C.  B.  595.  If  a  check  is  drawn 
without  fUnds,  or  if  the  funds  are  withdrawn  by  the  drawer,  before  the  check  is  presented,  he 
will  be  liable  to  the  holder  for  the  amount  without  presentment  or  notice. 

Checks  are  sometimes  presented  to  banks  for  certification,  and  after  bein^  certified  by  tiie 
proper  officer  as  good,  are  \iithdrawn  to  be  used  instead  of  money  in  business  transaetious. 
This  is  sometimes  done  when  there  are  no  funds  to  meet  them,  and  important  questions  then 
arise,  regarding  the  liability  of  the  bank  upon  them.  Upon  this  subject  see  cases  collected  and 
discussea  in  3  American  Law  Review,  61*^. 

Upon  the  general  subject  of  negotiable  paper,  the  elementary  treatises  on  bills  and  notes  are 
very  fuU  and  satisfactory,  especiwly  the  English  treatises  by  Chitty  and  Byles,  and  the  Amer- 
ican by  Edwards  and  Parsons. 

(1)  [Tbreughout  the  three  first  statutes  the  bankrupt  is  invariably  called  an  offender,  and  the 
original  design  of  the  bankrupt  law  appeam  to  have  been  to  prevent  and  defeat  the  fmuds  ut 
criminal  debtors.] 
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cred  as  laws  calculated  for  the  benefit  of  trade,  and  founded  on  the  principles 
of  humanity  as  well  as  justice  ;  and  to  that  end  they  confer  some  privileges,  not 
onlv  on  the  creditors,  but  also  on  the  bankrupt  or  debtor  himself.  On  the 
creditors,  by  compelling  the  bankrupt  to  give  up  all  his  effects  to  their  use, 
without  any  fraudulent  concealment :  on  the  debtor,  by  exempting  him  from 
the  rigour  of  the  general  law,  whereby  his  person  might  be  confined  at  the  dis- 
cretion of  his  creditor,  though  in  reality  he  has  nothing  to  satisfy  the  debt: 
whereas  the  law  of  bankrupts,  taking  into  consideration  the  sudden  and  unavoid- 
able accidents  to  which  men  in  trade  are  liable,  has  given  them  the  liberty  of 
their  persons,  and  some  pecuniary  emoluments,  upon  condition  they  surrender 
up  their  whole  estate  to  be  divided  among  their  creditors. 

In  this  respect  our  Legislature  seems  U>  have  attended  to  the  example  of  the 
Roman  law.  I  mean  not  the  terrible  law  of  the  twelve  tables ;  whereby  the  cred- 
itors might  cut  the  debtor's  body  into  pieces,  and  each  of  them  take  his  propor- 
tionable share :  if,  indeed,  that  law,  de  deUtore  in  partes  secandOy  is  to  be 
understood  in  so  very  butchery  a  light;  which  many  learned  men  have  with 
reason  doubted.  (/)  Nor  do  I  mean  those  less  inhuman  laws  (if  they  may  be 
called  so,  as  their  meaning  is  indisputably  certain),  of  imprisoning  the  debtor's 
person  in  chains ;  subjecting  him  to  stripes  and  hard  labour,  at  the  mercy  of 
his  rigid  creditor ;  and  sometimes  selling  him,  his  wife,  and  children,  to  per- 
petual foreign  slavery  trans  Tiberim :  (g)  an  oppression  which  produced  so 
many  *popular  insurrections,  and  secessions  to  the  mons  sacer.  But  I  r  ^ .  ^q  t 
mean  the  law  of  cession,  introduced  by  the  Christian  emperors ;  whereby,    L  J 

if  a  debtor  ced  d,  or  yielded  up  all  his  fortune  to  his  creditors,  he  was  secured 
from  being  dragged  to  a  gaol,  "  omni  quoqtie  corporali  cruciatu  semoto"  (A) 
For,  as  the  emperor  justly  observes,  {%)  " iiihurnafium  erat  spoliatum  fortunis 
suis  in  solidum  damnari''  Thus  far  was  just  and  reasonable:  but,  as  the 
departing  from  one  extreme  is  apt  to  produce  its  opposite,  we  find  it  afterwards 
enacted,  (fc)  that,  if  the  debtor  by  any  unforeseen  accident  was  reduced  to  low 
circumstances,  and  would  swedr  that  he  had  not  sufficient  left  to  pay  his  debts, 
he  should  not  be  compelled  to  cede  or  give  up  even  that  which  he  had  in  his 
possession :  a  law  which,  under  a  false  notion  of  humanity,  seems  to  be  fertile 
of  perjury,  injustice  and  absurdity. 

The  laws  of  England,  more  wisely,  have  steered  in  the  middle  between  both 
extremes :  providing  at  once  against  the  inhumanity  of  the  creditor,  who  is  not 
suffered  to  confine  an  honest  bankrupt  after  his  effects  are  delivered  up ;  and  at 
the  same  time  taking  care  that  all  his  just  debts  shall  be  paid,  so  far  as  the  effects 
will  extend.    But  still  they  are  cautious  of  encouraging  prodigality  and  extrava- 

gmce  by  this  indulgence  to  debtors;  and  therefore  they  allow  the  benefit  of  the 
ws  of  bankruptcy  to  none  but  actual  traders;  since  that  set  of  men  are,  gen- 
erally speaking,  the  only  persons  liable  to  accidental  losses,  and  to  an  inability 
of  paying  their  debts,  without  any  fault  of  their  own.  If  persons  in  other  sit- 
uations of  life  run  in  debt  without  the  power  of  payment,  they  must  take  the 
consequences  of  their  own  indiscretion,  even  though  they  meet  with  sudden 
accidents  that  may  reduce  their  fortunes :  for  the  law  holds  it  to  be  an  unjusti- 
fiable practice,  for  any  person  but  a  trader  to  incumber  himself  with  debts  of 
any  considerable  value.  If  a  gentleman  or  *one  in  a  liberal  profession,  r  ^ .  ^ .  -i 
at  the  time  of  contracting  his  debts,  has  a  sufficient  fund  to  pay  them,    L  J 

the  delay  of  payment  is  a  species  of  dishonesty,  and  a  temporary  injustice  to  his 
creditor :  and  if,  at  such  time  he  has  no  sufficient  fund,  the  dishonesty  and 
injustice  is  the  greater.    He  cannot  therefore  murmur,  if  he  suffers  the  punish- 
ment which  he  has  voluntarily  drawn  upon  himself.     But  in  mercantile  trans- 
actions the  case  is  far  otherwise.    Trade  cannot  be  carried  on  without  mutual 
credit  on  both  sides :  the  contracting  of  debts  is  therefore  here  not  only  justi- 
fy; Taylor,  Comment  in  L.  decomvlral.    Bynkersh.  Obserr.  Jnr.  I,  1.    Helneoo.  Antiq.  111,30,  4. 
Cgj  In  Pejruand  Ihe  adjacent  countries  in  East  India,  tlie  creditor  is  entitled  to  dispose  of  tlio  debtor 
himself  and  iiicewise  of  liis  wifu  and  childi-en  :  inaomncli  that  he  mav  even  violate  ^vitii  imininiiv  tho  cliatttity 
of  the  debtor's  wife,  but  then,  by  so  doing,  the  debt  is  understood  to  he  discharged.  ( Alod.  un.  Hist,  vii,  128.) 
rhj  Cod.  7,  71,  per  M.  (ij  Intt,  4,  0.  40.  (kj  Nov.  1»,  o.  I. 
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fiable,  bat  necessary.  And  if  by  accidental  calamities,  as,  by  the  loss  of  a  ship 
in  a  tempest,  the  failure  of  brother  traders,  or  by  the  non-payment  of  persons 
out  of  trade,  a  merchant  or  trader  becomes  incapable  of  discharging  his  own 
debts,  it  is  his  misfortune  and  not  his  fiiult  To  the  misfortunes,  therefore,  of 
debtors,  the  law  has  given  a  compassionate  remedy,  but  denied  it  to  their  faults : 
since,  at  the  same  time  that  it  provides  for  the  security  of  commerce,  by  enacting- 
that  every  considerable  trader  may  be  declared  a  bankrupt,  for  the  benefit  of  his 
creditors  as  well  as  himself,  it  has  also  (to  discourage  extravagance)  declared 
that  no  one  shall  be  capable  of  being  made  a  bankrupt,  but  only  a  trader;  nor 
capable  of  receiving  the  full  benefit  of  the  statutes,  but  only  an  industrious 
trader. 

The  first  statute  made  concerning  any  English  bankrupts  was  34  Hen.  VIII, 
c.  4,  when  trade  began  first  to  be  properlv  cultivated  in  England:  which  has 
been  almost  tx)tally  altered  by  statute  12  Eliz.  c.  7,  whereby  bankruptcy  is  con- 
fined to  such  persons  ovXj  as  have  used  the  trade  of  merchandise,  in  gross  or  by 
retail,  by  way  of  bargaining,  exchange,  re-chauge,  bartering,  chevisance,  (l)  or 
otherwise ;  or  have  sought  their  living  by  buying  and  selling.  And  by  s(:atute 
21  Jac.  I,  c.  19,  persons  using  the  trade  or  profession  of  a  scrivener,  receiving 
other  men's  monies  and  estates  into  their  trust  and  custody,  are  also  made  liable 
to  the  statutes  of  bankruptcy:  and  the  benefits,  as  well  ai  the  penal  parts  of  the 
r  4K .  ^g  1  1a^9  ^^^  ^extended  as  well  to  aliens  and  denizens  as  to  natuml-born  sub- 
•■  J  jects ;  being  intended  entirely  for  the  protection  of  trade,  in  which  aliens 

are  often  as  deeply  concerned  as  natives.  By  many  subsequent  statutes,  but 
lastly  by  statute  5  Geo.  II,  c.  30,  (m)  bankers,  brokers,  and  factors,  are  declared 
liable  to  the  statutes  of  bankruptcy ;  and  this  upon  the  same  reason  that  scriv- 
eners are  included  by  the  statute  of  James  I,  viz. :  for  the  relief  of  their  cred- 
itors ;  whom  they  have  otherwise  more  opportunities  of  defrauding  than  any 
other  set  of  dealers ;  and  they  are  properly  to  be  looked  upon  as  trmlers,  since 
they  make  merchandise  of  money,  in  the  same  manner  as  other  merchants  do 
of  goods  and  other  movable  chattels.  But  by  the  same  act,  (n)  no  farmer, 
grazier,  or  drover,  shall  (as  such)  be  liable  to  be  deemed  a  bankrupt:  for, 
though  they  buy  and  sell  corn,  and  hay,  and  beasts,  in  the  course  of  husbandry, 
yet  trade  is  not  their  principal,  but  only  a  collateral,  object ;  their  chief  con- 
cern being  to  manure  and  till  the  ground,  and  make  the  best  advantage  of  its 
E reduce.  And,  besides,  the  subjecting  them  to  the  laws  of  bankruptcy  might 
e  a  means  of  defeating  their  landlords  of  the  security  which  the  law  has  given 
them  above  all  others,  for  the  payment  of  their  reserved  rents ;  wherefore,  also, 
upon  a  similar  reason,  a  receiver  of  the  king's  taxes  is  not  capable,  (o)  as  such, 
of  being  a  bankrupt;  lest  the  king  should  be  defeated  of  those  extensive  reme- 
dies against  his  debtors,  which  are  put  into  his  hands  by  the  prerogative.  By 
the  same  statute,  (p)  no  person  shall  have  a  commission  of  bankrupt  awarded 
against  him,  unless  at  the  petition  of  some  one  creditor,  to  whom  he  owes  100^. ;  ' 
or  of  two,  to  whom  he  is  indebted  150Z. ;  or  of  7nore,  to  whom  altogether  he  is 
indebted  200?.  For  the  law  does  not  look  upon  i)ersons  whose  debts  amount  to 
less,  to  be  traders  considerable  enouffh,  either  to  enjoy  the  benefits  of  the  stat- 
utes themselves,  or  to  entitle  the  creditors,  for  the  benefit  of  public  commerce, 
to  demand  the  distribution  of  their  effects.  (2) 

(IJ  That  to,  making  contracts.    Dnftvane,  n,  (MO.       (mj  f  88.       (nj  9  40.       Co  J  1  hid,       (p)  f  31 

(2)  The  Bnjglish  law  of  bankruptcy  was  entirelv  remodeled  by  the  act  32  and  33  Vic.  c.  71, 
which  took  effect  on  the  first  day  of  Jannary,  1870.  The  following  is  a  summary  of  its  pro- 
visions : 

[First,  all  persons,  even  including  persons  who  have  privilege  of  parliament,  may  be  adjudged 
banknipt,  whether  they  be  traders  or  not. 

Next,  a  person  becomes  a  bankrupt,  when  adjudged  so  by  the  court,  upon  the  petition  of  a 
creditor  wnose  dnbt,  which  must  be  a  liqnidated  and  mLseoured  debt,  amounts  to  502.  or  upwanlfl, 
or  of  several  creditors  whoso  debts  in  the  a«rpregate  amount  to  that  sum  at  lea»«t.  But  before 
such  potiti(»n  can  be  prenented  the  debtor  must  have  committed  one  of  the  acts  or  defaults  which 
are  constitntcd  "  acts  of  bankruptcy.'' 
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*In  the  interpretation  of  these  several  statutes,  it  hath  been  held  r  * .  ,^g  -i 
that  buying  only,  or  sellinff  only,  will  not  qualify  a  man  to  be  a  bank-   *-  -* 

rnpt ;  but  it  must  be  both  Duying  and  selling,  and  also  getting  a  livelihood  by 
it  As,  by  exercising  the  calling  of  a  merchant,  a  grocer,  a  inercer,  or  in  one 
general  word,  a  cliapnian^  who  is  one  that  buys  and  sells  any  thing.  But  no 
Handicraft  occupation  (where  nothing  is  bought  and  sold,  and  where,  therefore, 
an  extensive  credit  for  the  stock  in  trade  is  not  necessary  to  be  had)  will  make  a 
man  a  regular  bankrupt;  as  that  of  a  husbandman,  a  gardener,  and  the  like,  who 
are  paid  for  their  work  and  labour,  {q)  Also  an  inn-keeper  cannot,  as  such,  be 
a  bankrupt :  (r)  for  his  gain  or  livelihood  does  not  arise  from  buying  and  selling 
in  the  way  of  merchandise,  but  greatly  from  the  use  of  his  rooms  and  furniture, 
his  attendance,  and  the  like :  and  though  he  may  buy  corn  and  victuals,  to  sell 
again  at  a  profit,  yet  that  no  more  makes  him  a  trader  than  a  school-master  or 

(9)  Cro.  Car.  81.  (r)  Cro.  Oar.  549.    Skinn.  291. 

These  are,  1.  Making  a  oonveyaaoe  or  assignment  of  all  his  property  to  a  trufltee  for  the 
benefit  of  his  creditors  generally.  2.  Making  a  fraudulent  conyevanoe,  gift,  delivery  or  trans- 
fer  of  his  property,  or  any  part  or  it.  3.  Doing,  with  intent  to  defeat  or  delay  his  creditors, 
any  of  the  following  acts,  vis. :  departing  from  or  remaining  out  of  England ;  or  (being  a 
trader)  departing  from  his  dwelling-house  or  otherwise  absenting  himself;  or  beginning  to  keep 
house,  or  suffering  himself  to  be  outlawed ;  4.  Filing,  in  the  manner  prescribed  by  the  rules 
of  the  court,  a  declaration  that  he  is  unable  to  nay  his  debts ;  5.  Having  execution  levied  by 
seizure  and  sale  of  his  goods,  for  payment  of  a  debt  of  502.  or  upwards ;  6.  Having  neglected 
to  pay,  or  secure,  or  compound  the  prisoner's  debt,  after  having  had  a  debtor*8  summons  served 
upon  him.  being  a  trader,  within  seven  days,  and,  being  a  non-trader,  within  three  weeks  after 
service. 

An  adjudication  founded"  upon  any  of  these  acts  of  bankruptcy  will  not,  however,  be 
nimted,  unless  the  petition  be  presented  within  six  months  after  the  act  ha^i  been  committed. 
The  act  of  bankruptcy  upon  which  the  petition  is  founded,  or  the  earliest  act  of  bankruptcy 
that  is  proved  to  nave  been  committed  within  twelve  months  preceding  the  presentation  (»f 
the  petition,  constitutes  the  oommeucemant  of  the  bankruptcy.  As  soon  as  the  bankrupt  has 
been  so  a^udicated,  no  creditor  may  commence  or  prosecute  any  proceeding  against  the 
bankrupt  without  leave  of  the  court,  and  all  the  ordinary  remedies  are  taken  away,  the  rights 
only  of  secured  creditors  with  respect  to  their  security  being,  however,  preserved.  Every 
creditor  must  prove  his  debt  under  the  bankruptcy,  and  is  bound  by  it.  Immediately  an  order 
of  adjudication  has  been  made,  the  property  or  the  debtor  becomes  divisible  among  his  credi- 
tors, and,  for  the  purpose  of  making  a  division,  a  meeting  of  the  creditors  is  to  be  called,  at 
which  they  are  to  appoint  some  fit  person,  whether  a  creditor  or  not,  as  a  trustee,  and  also  nom- 
inate some  other  fit  persons,  not  exceeding  five,  who  are  to  be  creditors  who  have  proved  their 
debts,  as  a  committee  onnspeotion,  for  the  purpose  of  guiding  and  in  some  measure  controll- 
ing the  trustee  in  the  discharge  of  his  duties,  or  the  creditors  may  leave  the  appointment  of 
the  trustee  to  the  committee.  The  title  of  the  trustee  relate'}  bock  to  the  commencement  of 
the  bankruptcy.  The  creditors  may  at  the  same  or  any  subsequent  meeting  give  any  special 
directions  they  may  please  as  to  the  manner  in  which  the  property  is  to  be  administered  by  the 
trustee,  and  such  directions  are  to  bo  binding  upju  him.  The  property  which  is  to  be  divisible 
among  the  creditors  is  not  to  include  any  proparty  held  by  the  bankrupt  on  trust  for  any  other 

gerson,  nor  the  tools,  if  any,  of  his  trade,  nor  the  necessary  wearing  apparel  and  bedding  of 
imself,  his  wife  and  children ;  such  tools,  apparel  and  bedding  not  exceeding  in  value  201. 
But  it  is  to  include,  first,  all  such  property  as  may  be  vested  in  the  bankrupt  at  the  com- 
mencement of  the  bankruptcy,  or  majr  oe  acquired  by  or  devolve  upon  him  during  its  contin- 
uance. Second,  the  capacity  to  exercise  or  bake  proceedings  to  exercise  all  powers  over  prop- 
erty which  might  be  exercised  by  the  bankrupt  for  his  own  benefit  at  the  commencement,  or  at 
any  time  during  the  continuance  of  the  bankruptcy.  Third,  all  goods  and  chattels  being  at 
the  commencegient  of  the  bankruptcy  in  the  possession,  order  or  disposition  of  the  bankrupt, 
being  a  trader,  by  the  consent  and  permission  of  the  true  owner ;  of  which  goods  and  chat- 
tels the  bankrupt  is  reputed  owner,  or  of  which  he  has  taken  upon  himself  the  sale  and  dispo- 
sition as  owner :  but  it  is  provided  that  things  in  action,  other  than  debts  due  to  him  in  the 
course  of  his  trade  or  business,  are  not  to  be  deemed  goods  and  chattels  within  the  meaning  of 
this  clause. 

Upon  the  appointment  of  the  trustee  the  property  vests,  without  any  conveyance,  assign- 
ment or  transfer,  in  him ;  and  the  certificate  of  the  court  of  his  appointment  constitutes  nis 
title-deed.  Until  the  appointment  of  a  trustee,  and  during  any  vacancy  which  may  occur,  the 
registrar  of  the  court  is  the  trustee ;  and  the  property  also  vests,  as  new  trustees  (if  any)  are 
from  time  to  time  appointed,  on  their  re^^pective  appointments. 

When  the  property  has  been  realized,  the  court  makes  an  order  declaring  the  bankruptcy 

closed,  and  the  bankrupt  may  apply  for  his  discharge.    The  order  of  discharge  will  only  be 

granted  upon  condition  that  the  assets  have  been  sufficient  to  pay  a  dividend  of  not  less  than 

10«.  in  the  pound,  unless  the  creditors  shall  have  passed  a  resolution,  by  a  majority  in  number 
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other  person  is  that  keeps  a  boarding-house,  and  makes  considerable  gains  by 
buying  and  selling  what  he  spends  in  the  house ;  and  such  a  one  is  clearly  not 
within  the  statutes,  (s)  But  where  persons  buy  goods,  and  make  them  up  into 
saleable  commodities,  as  shoe-makers,  smiths,  and  the  like ;  here,  though  part 
of  the  gain  is  by  bodily  labour,  and  not  by  buying  and  selling,  yet  they  are 
within  the  statutes  of  bankrupts :  (t)  for  the  labour  is  only  in  melioration  of  the 
commodity,  and  rendering  it  more  fit  for  sale. 

One  single  act  of  buying  and  selling  will  not  make  a  man  a  trader;  but  a  re- 
peated practice,  and  profit  by  it.  Buying  and  selling  bank-stock,  or  other  gov- 
ernment securities,  will  not  make  a  man  a  bankrupt ;  they  not  being  goods, 
wares  or  merchandise,  within  the  intent  of  the  statute,  by  which  a  profit  may 
be  fairly  made,  (u)  Neither  will  buying  and  selling  under  particular  restraints, 
r  *477 1  ^^  ^^^  particular  purposes ;  as,  if  *a  commissioner  of  the  navy  uses  to 
^  ^  buy  victuals  for  tne  fleet,  and  dispose  of  the  surplus  and  refuse,  he  is 

not  thereby  made  a  trader  within  the  statutes,  (w)  An  infant,  though  a  trader, 
cannot  be  made  a  bankrupt ;  (3)  for  an  infant  can  owe  nothing  but  for  necessa- 
ries :  and  the  statutes  of  bankruptcy  create  no  new  debts,  but  only  give  a 
speedier  and  more  effectual  remedy  for  recovering  such  as  were  before  aue :  and 
no  person  can  be  made  a  bankrupt  for  debts  which  ho  is  not  liable  at  law  to 
pay.  {x)  But  a  feme-covert  in  London,  being  a  sole  trader  according  to  the 
custom,  is  liable  to  a  commission  of  bankrupt  (y) 

2.  Having  thus  considered  who  may,  and  who  may  not,  be  made  a  bankrupt, 
we  are  to  inquire,  secondly,  by  what  cicts  a  man  may  become  a  bankrupt  (4)    A 

(«)  Skinn.  »3.    3  Hod.  8».  {t)  Cro.  Car.  81.  Sklnn.  S9S.  (u)  2  P.  Wms.  aOS. 

(t9)  1  Salk.  110.    Skian.  202.  («)  Lord  Kaym  m.  (y)  La  Vie  v.  Phil^,  M.  6  Geo.  m,  B.  B. 

representing  three- fourths  in  value  of  the  debts,  present  at  a  meeting  called  specially  for  the 
purpose,  to  the  effect  that  a  discharge  should  be  granted.  An  order  of  discbarse  releases  the 
bankrupt  from  all  debts  provable  under  the  bankruptcy,  except  those  which  he  incurred  by 
means  of  any  fraud  or  breach  of  trust,  and  tho.se  of  which  he  obtained  forbearance  by  means  of 
fraud;  and  also  except  debts  due  to  the  crown  or  relating  to  the  revenue :  but  of  these  last  he 
may  be  discharged  if  the  commissioners  of  the  treasury  certifv  their  consent  in  writing  to  such 
discharge.  If  Uie  bankrupt  fail  to  obtain  an  order  of  discharge,  then,  after  the  close  of  the 
bankruptcy,  the  following  consequences  ensue :  a  period  of  three  years  is  given  to  the  bankrupt, 
during  which,  if  he  pays  to  his  creditors  such  additional  sum  as,  together  with  the  dividend 
already  paid,  makes  up  lOs.  in  the  pound,  he  is  to  obtain  an  order  of  discharge ;  and  meanwhUe 
no  debt  provable  under  the  bankruptcy  shall  be  enforced  against  his  property ;  but,  if  at  the 
expiration  of  the  three  years,  he  has  not  in  this  manner  obtained  an  order  of  discharge,  any 
balance  remaining  unpaid  in  respect  of  any  debt  proved  under  the  bankruptcy  (without  inter- 
est) shall  be  deemed  an  existing  debt,  in  the  nature  of  a  judgment  debt,  and  may  be  enfon:»d 
as  such.] 

In  the  United  States  power  is  conferred  upon  congress  by  the  constitution  to  establish  a  uni- 
form system  of  bankruptcy.  This  power  has  been  three  times  exercised ;  by  act  of  April  4, 
1800,  repealed  Dec.  19,  1803 ;  by  act  of  Aug.  19,  1841,  repealed  in  1843 ;  and  by  act  of  March  2, 
1867,  now  in  force.  The  present  act  embraces  within  its  provisions  not  traders  only,  but  "  any 
penum  residing  within  the  jurisdiction  of  the  United  States,''  and  owing  debts  to  the  amount  of 
more  than  three  hundred  dollars  provable  under  it.  It  contains  what  are  called  voluntary  pro- 
visions, under  which  an  insolvent  debtor  may  himself  be  the  petitioner  for  his  discharge,  and 
involuntary  provisions,  under  which  the  creditors  become  petitioners  when  they  believe  an  act 
of  l>aukruptcy  has  been  committed.  No  debt  created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while  actiuff  in  any  fiduciary  capacity,  is 
barred  by  a  certificate  of  discharge  issued  under  the  act.  Original  jurisdiction  of  the  pn»ceed- 
ings  is  possessed  by  the  United  States  district  0(mrts,  but  registers  in  bankruptcy  are  appointed, 
by  whom  the  mi^ior  part  of  the  business  is  transacted ;  but  contested  issues  are  a(]Uoumed  by 
tlie  registers  for  heanug  in  court,  and  the  debtor  who  disputes  the  allegations  of  the  credit4>rs 
again:<t  him  may  demand  trial  by  jury.  See  the  Treatise  of  Avery  and  Hobbs  on  this  law.  And 
for  decisions  under  it,  see  digest  of  cases  in  bankruptcy  in  the  American  Law  Review  for  April, 
1869,  and  subsequent  numbers. 

(3)  See  Belton  v,  Hodges,  9  Bing.  365;  O'Brien  f.  Currie,  3  G.  and  P.  283;  Stevens  v.  Jack- 
Bcm,  4  Camp.  164.  But  an  infant  may  probablv  apply  under  the  voUmtarv  pn»visions  of  the 
United  States  law.  See  Matter  of  Book,  3  McLean,  317.  And  a  married  woman  doubtless 
may,  if  resident  where  the  law  permits  her  to  transact  business  in  her  own  name :  see  Marshall 
V.  Rutt<»n,  8  T.  R.  545;  or,  if  the  wife  of  a  transported  convict.    Ex  parte  Pranks,  7  Bing.  762. 

(4)  The  acts  of  bankruptcy  enumerated  in  the  act  of  congress  of  March  2,  1867,  are  as  M- 
lows  (sec.  39) : 
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bankrupt  is  "  a  trader,  who  secretes  himself  or  does  certain  other  acts,  tending 
to  defraud  his  creditors."  We  have  hitherto  been,  employed  in  explaining  the 
former  part  of  this  description,  "  a  trader  f  let  me  now  attend  to  the  latter, 
"  who  secretes  himself,  or  does  certain  other  acts  tending  to  defraud  his  credit- 
ors/' And,  in  general,  whenever  such  a  trader,  as  is  before  described,  hath 
endeavoured  to  avoid  his  creditors,  or  evade  their  just  demands,  this  hath  been 
declared  by  the  legislature  to  be  an  act  of  bankruptcy,  upon  which  a  commis- 
sion may  be  sued  out  For,  in  this  extrajudicial  method  of  proceeding,  which  is 
allowed  merely  for  the  benefit  of  commerce,  the  law  is  extremely  watchful  to 
detect  a  man  whose  circumstances  are  declining,  in  the  first  instance,  or  at 
least  as  early  as  possible ;  that  the  creditors  may  receive  as  large  a  proportion  of 
their  debts  as  may  be;  and  that  a  man  may  not  go  on  wantonly  wasting  his 
substance,  and  then  claim  the  benefit  of  the  statutes,  when  he  has  nothing  left 
to  distribute. 

To  learn  what  the  particular  acts  of  bankruptcy  are,  which  render  a  man  a 
bankrupt,  we  must  consult  the  several  statutes,  and  the  resolutions  formed 
by  the  courts  thereon.    *Among  these  may  therefore  be  reckoned:   r«47o-| 

1.  Departing  from  the  realm,  whereby  a  man  withdraws  himself  from  the  L  ■* 
jurisdiction  and  coercion  of  the  law,  with  intent  to  defraud  his  creditors.  («) 

2.  Departing  from  his  own  house,  with  intent  to  secrete  himself,  and  avoid  his 
creditors,  (aj  3.  Keeping  in  his  own  house,  privately,  so  as  not  to  be  seen  or 
spoken  with  by  his  creditors,  except  for  just  and  necessary  cause ;  which  is  like- 
wise construed  to  be  an  intention  to  defraud  his  creditors,  by  avoiding  the  pro- 
cess of  the  law.  {b)  4.  Procuring  or  sufferinff  himself  willingly  to  be  arrested,  or 
outlawed,  or  imprisoned,  without  just  and  lawful  cause;  which  is  likewise 
deemed  an  attempt  to  defraud  his  creditors,  {c)  6.  Procuring  his  money,- goods, 
chattels,  and  effects,  to  be  attached  or  sequestered  by  any  legal  process ;  which 
is  another  plain  and  direct  endeavour  to  disappoint  his  creditors  of  their 
security,  {d)  6.  Making  any  fraudulent  conveyance  to  a  friend,  or  secret  trustee 
of  his  lands,  tenements,  goods  or  chattels ;  which  is  an  act  of  the  same  suspicious 
nature  with  the  last,  (e)  7.  Procuring  any  protection,  not  being  himself  privi- 
leged by  parliament,  in  order  to  screen  his  person  from  arrests ;  which  also  is  an 
endeavour  to  elude  the  justice  of  the  law.  (^)  8.  Endeavouring  or  desiring, 
by  any  petition  to  the  king,  or  bill  exhibited  in  any  of  the  king's  courts  against 
any  creaitors,  to  compel  them  to  take  less  than  their  just  debts ;  or  to  procras- 
tinate the  time  of  payment  originally  contracted  for;  which  are  an  acknowledg- 
ment of  either  his  poverty  or  his  knavery.  (<7)  9.  Lying  in  prison  for  two 
months  or  more,  upon  arrest  or  other  detention  for  debt,  without  finding  bail 

(«)  Slat  18  Eliz.  o.  7.  (a)  IMd.  1  Jao.  I.  o.  15.  (&)  Stat.  18  Rliz.  o.  7.  {c\  Ibid,  1  Jao.  I,  o.  15. 

(d)  Stat.  1  Jac.  I,  o.  15.  («)  Ibid.  (/)  Stat.  21  Jac.  I,  o.  19.  {ff)  Ibid. 

1.  Departing  from  the  state,  territory  or  district  of  which  the  person  is  an  inhabitant,  with 
intent  to  defraud  his  creditors : 

2.  Remaining  absent  when  abroad  with  the  like  intent : 

3.  Concealing  himself  to  avoid  the  service  of  legal  process  for  the  recovery  of  any  debt 
provable  under  the  act : 

4.  Concealing  or  removing  propertv  to  avoid  legal  process : 

5.  Making  an  assignment,  ^ft,  sale,  conveyance  or  transfer  of  Ids  estate,  property,  rights  or 
credits,  with  intent  to  delay,  hinder  or  defraud  creditors : 

6.  Being  under  arrest  for  a  period  of  seven  days  on  an  execution  upon  a  debt  provable 
under  the  act,  and  for  more  than  one  hundred  dollars : 

7.  Being  actually  imprisoned  for  more  than  seven  days  in  a  civil  suit  founded  on  contract, 
for  one  hundred  dollars  or  upwards :  ^ 

8.  Making  any  payment,  gift,  ^rant,  sale,  conveyance  or  transfer  of  money  or  other  prop- 
erty, estate,  rights  or  credits,  or  giving  any  warrant  to  confess  judgment,  or  procuring  or  suffer- 
ing his  property  to  be  taken  on  legal  prt>ce?8,  while  bankrupt  or  insolvent,  or  in  contemplation 
of  bankruptcy  or  insolvency,  with  intent  to  give  a  preference  t<>  one  or  more  of  his  creditt)rs. 
or  to  persons  liable  for  hi  in  as  sureties  or  otherwise,  or  inith  intent,  by  such  disposition  \i 
his  pniperty,  to  defi  at  <»r  delay  the  operati(m  of  the  act: 

9.  A  banker,  broker,  merchant,  trader,  manufacturer  or  miner  fraudnlentlj  stopping  or  sus- 
pending, and  not  resuming  payment  of  his  commercial  paper  within  a  period  oi  fourteen  days. 
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in  order  to  obtain  his  liberty.  (A)  For  the  inability  to  procure  bail,  argues  a 
strong  deficiency  in  his  credit,  owing  either  to  his  suspected  poverty,  or  ill 
character;  and  his  neglect  to  do  it,  if  able,  can  arise  only  from  a  fraudulent 
intention ;  in  either  of  which  cases,  it  is  hi^h  time  for  his  creditors  to  look  to 
r  « .  «Q  1  themselves,  *and  compel  a  distribution  of  his  effects.  10.  Escaping  from 
•■  J  prison  after  an  arrest  for  a  just  debt  of  lOOZ.  or  upwards,  (i)  For,  no  man 
would  break  prison,  that  was  able  and  desirous  to  procure  bail ;  which  brings 
it  within  the  reason  of  the  last  case.  11.  Neglecting  to  make  satisfaction  for 
any  just  debt  to  the  amount  of  lOOZ.  within  two  months  after  service  of  legal 
process  for  such  debt,  upon  any  trader  having  privilege  of  parliament,  (k) 

These  are  the  several  acts  of  bankruptcy,  expressly  defined  by  the  statutes 
relating  to  this  title:  which  being  so  numerous,  and  the  whole  law  of  bank- 
rupts being  an  innovation  on  the  common  law,  bur  courts  of  justice  have  been 
tender  of  extending  or  multiplying  acts  of  bankruptcy  by  any  construction  or 
implication.  And,  therefore.  Sir  John  Holt  held,  (l)  that  a  man's  removing  hia 
goods  privately  to  prevent  their  being  seized  in  execution,  was  no  act  of  bank- 
ruptcy. For,  the  statutes  mention  only  fraudulent  gifts  to  third  persons,  and 
procuring  them  to  be  seized- by  sham  process  in  order  to  defraud  creditors:  but 
this,  though  a  palpable  fraud,  yet  falling  within  neither  of  those  cases,  cannot 
be  adjudged  an  act  of  bankruptcy.  So,  also,  it  has  been  determined  expressly, 
that  a  banker's  stopping  or  refusing  payment  is  no  act  of  bankruptcy ;  for  it  is 
not  within  the  description  of  any  of  the  statutes,  and  there  may  be  ^ood  rea- 
sons for  his  so  doing,  as  suspicion  of  forgery,  and  the  like :  and  if,  in  conse- 
quence of  such  refusal,  he  is  arrested,  and  puts  in  bail,  still  it  is  no  act  of 
bankruptcy :  (m)  but,  if  he  goes  to  prison,  ana  lies  there  two  months,  then,  and 
not  before,  he  is  become  a  bankrupt 

We  have  seen  w?io  may  be  a  bankrupt,  and  what  acts  will  make  him  so :  let 
us  next  consider, 

3.  The  proceeduws  on  a  commission  of  bankrupt ;  so  far  as  they  affect  the 
r  * .  gQ  1  bankrupt  nimself.  And  these  depend  entirely  *on  the  several  statutes 
L  J   of  bankruptcy;-  all  which  I  shall  endeavour  to  blend  together,  and 

digest  into  a  concise,  methodical  order. 

And,  first,  there  must  be  a  petition  to  the  lord  chancellor  by  one  creditor  to 
the  amount  of  lOOZ.  or  by  two  to  the  amount  of  150Z.,  or  by  three  or  more  to 
the  amount  of  200/.,  (5)  which  debt  must  be  proved  by  affidavit :  M  upon 
which  he  grants  a  commission  to  such  discreet  persons  as  to  him  shall  seem 
good,  who  are  then  styled  commissioners  of  bankrupt,  (o)  The  petitioners,  to 
prevent  malicious  applications,  must  be  bound  in  a  security  of  200/.  to  make 
the  party  amends  in  case  they  do  not  prove  him  a  bankrupt  And  if,  on  the 
other  hand,  they  receive  any  money  or  effects  from  the  bankrupt,  as  a  recom- 

Sense  for  suitfg  out  the  commission,  so  as  to  receive  more  than  their  ratable 
ividends  of  the  bankrupt's  estate,  they  forfeit  not  only  what  they  shall  have  so 
received,  but  their  whole  debt  These  provisions  are  made,  as  well  to  secure 
persons  in  good  credit  from  being  damnified  by  malicious  petitions,  as  to  pre- 
vent knavish  combinations  between  the  creditors  and  bankrupt,  in  order  to 
obtain  the  benefit  of  a  commission.  When  the  commission  is  awarded  and 
issued,  the  commissioners  are  to  meet,  at  their  own  expense,  and  to  take  an 
oath  for  the  due  execution  of  their  commission,  and  to  be  allowed  a  sum  not 
exceeding  20.s.  per  diem  each,  at  every  sitting.  And  no  commission  of  bank- 
rupt shan  abate,  or  be  void,  upon  any  demise  of  the  crown,  {p) 

When  the  commissioners  have  received  their  commission,  they  are  first  to 
receive  proof  of  the  person's  being  a  trader,  and  having  committed  some  act 
of  bankruptcy;  and  then  to  declare  him  a  banknipt,  if  proved  so;  and  to  give 
notice  thereof  in  the  Gazette,  and  at  the  same  time  to  appoint  thi-ee  meetings. 
At  one  of  these  meetings  an  election  must  be  made  of  assignees,  or  persons  to 
whom  the  bankrupt's  estate  shall  be  assigned,  and  in  whom  it  shall  be  vested 

(A)  /Md.  (!)  Ibid.  (h)  Stat.  4  Goo.  m,  o.  83L  (^  Lord  Rnym.  7SS.  M  7  Hod.  130 

(n)  Stat.  5  Geo.  n,  o.  80.  (o)  8  Stat.  18  £1U.  o.  7.  (p>  Stat.  6  Geo.  II,  o.  80. 
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for  the  benefit  of  the  creditors ;  which  assignees  are  to  be  chosen  by  the  major 
*part,  in  value,  of  the  creditors  who  shall  then  have  proved  their  debts :  r  i^^gj  -• 
bnt  may  be  originally  appointed  by  the  commissioners,  and  afterwards  ^  ^ 
approved  or  rejected  by  the  creditors :  bnt  no  creditor  shall  be  admitted  to  vote 
in  the  choice  of  assignees,  whose  debt  on  the'  balance  of  accounts  does  not 
amount  to  lOZ.  And  at  the  third  meeting,  at  farthest,  which  must  be  on  the 
forty-second  day  after  the  advertisement  in  the  gazette  (unless  the  time  be 
enlarged  by  the  lord  chancellor),  the  bankrupt,  upon  notice  also  personally 
served  upon  him,  or  left  at  his  usual  place  of  abode,  must  surrender  himself 
personally  to  the  commissioners :  which  surrender  (if  voluntary)  protects  him 
from  all  arrests  till  his  final  examination  is  past :  and  he  must  thenceforth  in 
all  respects  conform  to  the  directions  of  the  statutes  of  bankruptcy ;  or,  in  default 
of  either  surrender  or  conformitv,  shall  be  guilty  of  felony  without  benefit  of 
clergy,  and  shall  suffer  death,  and  his  goods  and  estate  shall  be  distributed  among 
his  creditors,  {q)  (5) 

In  case  the  bauKrupt  absconds,  or  is  likely  to  run  away,  between  the  time  of 
the  commission  issued,  and  the  last  day  of  surrender,  he  may  by  warrant  from 
any  judge  or  justice  of  the  peace  be  apprehended  and  committed  to  the  county 
gaol,  in  order  to  be  forthcoming  to  the  commissioners ;  who  are  also  empowered 
immediately  to  grant  a  warrant  for  seizing  his  goods  and  papers,  (r) 

When  the  bankrupt  appears,  the  commissioners  are  to  examine  him  touching 
all  matters  relating  to  his  trade  and  effects.  (6)  They  may  also  summon  before 
them  and  examine  the  bankrupt's  wife,  (s)  and  any  other  person  whatsoever,  as 
to  all  matters  relating  to  the  bankrupt's  anairs.  And  in  case  any  of  them  shall 
refuse  to  answer,  or  shall  not  answer  fully  to  any  lawful  question,  or  shall  refuse 
to  subscribe  such  their  examination,  the  commissioners  may  commit  them  to 
prison  without  bail,  till  they  submit  themselves  and  make  and  sign  a  full  answer; 
the  commissioners  specifying  in  their  warrant  of  commitment  the  question  so 
I'efusedto  be  answered.  And  any  gaoler  permitting  such  person  to  escape  or  go 
out  of  prison  shall  forfeit  500?.  to  the  creditors,  (t) 

♦The  bankrupt,  upon  this  examination,  is  bound,  updn  pain  of  death,  r  <, .  g^  -i 
(7)  to  make  a  full  discovery  of  all  his  estate  and  effects,  as  well  in  expec-   •■  ■* 

tancy  as  possession,  and  how  he  has  disposed  of  the  same ;  together  with  all  books 
and  writmgs  relating  thereto:  and  is  to  deliver  up  all  in  his  own  power  to  the 
commissioners  (except  the  necessary  apparel  of  himself,  his  wife,  and  his  children) ; 
or,  in  case  he  conceals  or  embezzles  any  effects  to  the  amount  of  20/.,  or  with- 
holds any  books  or  writings,  with  intent  to  defraud  his  creditors,  he  shall  be 
guilty  of  felony  without  benefit  of  clergy;  and  his  goods  and  estates   shall 

iq)  Stot  6  Geo.  n.  o.  30.  (r)  Stat.  6  Geo.  n,  o.  90. 

(<)  Stat.  21  Jao.  I,  o.  IV.  {t)  Stat.  5  Geo.  H,  c.  90. 

(5)  The  acts  for  which  a  bankrupt  is  criminally  punishable  nnder  the  act  of  congress  of 
March  2,  1867,  are  the  secreting  or  concealing  property  belonging  to  his  estate;  concealing, 
destrojnng,  altering,  Ac,  books,  papers,  ^c,  with  frandnlent  intent ;  making  gift-s,  payments, 
Ac,  with  the  like  intent;  spending  any  part  of  his  estate  in  gaming;  fraudulent  omission  of 
property  from  the  schedule;  failing  to  disclose  knowledge  of  fraudulent  claims  against  the 
estate ;  attempting  to  account  for  any  of  his  property  by  fictitious  losses  or  expenses ;  obtain- 
ing fraudulent  credit  within  three  months  before  commencement  of  the  prooeectings,  and  with 
intent  to  defraud  creditors ;  making. disposition  of  property  bought  on  credit  and  not  paid  for, 
otherwise  than  by  bona  fide  transactions  in  the  ordinary  way  of  his  trade,  within  three  n  onths 
before  the  commencement  of  pniceedings.  Sec.  44.  The  maximum  punishment  that  may  be 
inflicted  is  three  month's  imprisonment  with  or  without  hard  labor. 

(6)  [A  creditor  attending  to  prove  his  debt  before  the  commissioners,  or  a  solicitor  attend- 
ing a  bankrupt  petition,  is  entitled  to  the  same  privilege  of  exemption  from  arrest,  not  only 
whil^^t  in  actual  attendance  before  the  court,  but  eundo  et  redeundo,  bona  fide,  therefrom.  List's 
Case,  2  Ves.  and  Bea.  374 ;  Ex  parte  Bryant,  1  Mad.  49;  Grarwoygne's  Case,  14  Ves.  183;  Castle's 
Case,  16  id.  412.  And  any  person  attending  under  a  summons  of  the  commis.si<mer8  will  be 
equally  protected.  Ex  parte  King,  7  Yes.  312^  both  from  arrest  and  subsequent  detainers  lodged 
against  him.    Sidgier  <?.  Birch,  9  Ves.  69.] 

(7)  Under  the  art  of  congress  of  March  2, 1867,  the  bankrupt  who  neglects  or  refuses  to  obey 
any  order  of  the  court  is  punishable  as  for  contempt  of  court.  Sec.  26.  The  barbarous  punish- 
ments mentioned  in  the  text  were  long  sinoe  abolished  in.  England. 
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be  divided  among  his  creditors,  (u)  And  unless  it  shall  appear  that  his  ina- 
bility to  pay  his  debts  arose  from  some  casual  loss,  he  may,  upon  conviction,  bj 
indictment,  of  such  gross  misconduct  and  negligence,  be  set  upon  the  pillory  for 
two  hours,  and  have  one  of  his  ears  nailed  to  the  same  and  cut  off.  (v) 

After  the  time  allowed  to  the  bankrupt  for  such  discovery  is  expired,  any 
other  person  voluntarily  discovering  any  part  of  his  estate,  before  unknown  to 
the  assignees,  shall  be  entitled  to  five  per  cent  out  of  the  effects  so  discovered, 
and  such  farther  reward  as  the  assignees  and  commissioners  shall  think  proper. 
And  any  trustee  wilfully  concealing  the  estate  of  any  bankrupt,  after  the  expira- 
tion of  the  two  and  forty  days,  shall  .forfeit  100^.,  and  double  the  value  of  the 
estate  concealed,  to  the  creditors,  {w) 

Hitherto,  every  thing  is  in  favour  of  the  creditors;  and  the  law  seems  to  be 
pretty  rigid  and  severe  against  the  bankrupt ;  but,  in  case  he  proves  honest,  it 
makes  him  full  amends  for  all  this  rigour  and  severity.  For,  if  the  bankrupt 
hath  made  an  ingenuous  discovery  (of  the  truth  and  sufficiency  of  which  there 
remains  no  reason  to  doubt),  and  hath  conformed  in  all  points  to  the  directions 
of  the  law :  and  if,  in  consequence  thereof,  the  creditors,  or  four  parts  in  five  of 
them  in  number  and  value  (but  none  of  them  creditors  for  less  than  20/.),  will 
sign  a  certificate  to  that  pui*port,  the  commissioners  are  then  to  authenticate 
such  certificate  under  their  hands  and  seals,  and  to  transmit  it  to  the  Lord 
Chancellor;  and  he,  or  two  of  the  judge*  whom  he  shall  appoint,  on  oath 
r  » 4gQ  1  *made  by  the  bankrupt,  that  such  certificate  was  obtained  without 
^  J   fraud,  may  allow  the  same;  or  disallow  it,  upon  cause  shown  by  any 

of  the  creditors  of  the  bankrupt,  {x)  (8) 

If  no  cause  be  shown  to  the  contrary,  the  certificate  is  allowed  of  course ;  and 
then  the  bankrupt  is  entitled  to  a  decent  and  reasonable  allowance  out  of  his 
effects,  for  his  future  support  and  maintenance,  and  to  put  him  in  a  way  of 
honest  industry.  This  allowance  is  also  in  proportion  to  his  former  good 
behaviour,  in  the  early  discovery  of  the  decline  of  his  affairs,  and  thereby  giving 
his  creditors  a  larger  dividend.  For,  if  his  effects  will  not  pay  one-half  of  his 
debts,  or  ten  shillings  in  the  pound,  he  is  left  to  the  discretion  of  the  commis- 
sioners and  assignees,  to  have  a  competent  sum  allowed  him,  not  exceeding 
three  per  cent;  but  if  they  pay  ten  shillings  in  the  pound,  he  is  to  be  allowed 
five  per  cent;  if  twelve  shillings  and  six-pence,  then  seven  and  a  liMf  per  cent; 
and  if  fifteen  shillings  in  the  pound,  then  the  bankrupt  shall  be  allowed  ten  per 
cejit;  provided  that  such  allowance  do  not,  in  the  first  case,  exceed  200/.,  in  the 
seconcl,  250/.,  and  in  the  third,  300/.  (y)  (9) 

(«)  Stat.  5  Geo.  II,  c  30.  By  the  laifs  of  Naples,  all  ft*<aarla1ent  bankrupts,  partionlarly  sacta  as  do  not 
BiiiTonrler  them^lves  within  Ihnr  days,  are  punished  with  death  :  also  all  who  conce-d  the  effects  of  a 
bankrupt  or  ^et  up  a  pretended  del)t to  defraud  hUcreiUtors.    (Mod.  (Jn.  Hist  xxTiii,  3i0.) 

(v)  ^tat.  21.  Jac.  I,  c.  19.  (v?)  Stat.  5  Goo.  II.  <^  30.  (x)  Stat.  5  Geo.  II,  c.  30. 

(y)  Stat,  ft  Geo.  n,  c.  30.  By  the  Rtunan  law  ofcossion.  if  the  debtor  acqnirud  any  considerable  property 
snlisequenttothoKivlnjrupofhisall  it  wasliable  tothe  demands  of  his  croditord.  {F/.  42, 3  4.)  But  this 
did  not(*xten<1  to  such  allowance  is  was  left  lo  him  on  the  score  ofoom|ias:)ioii  foi  the  maintenance  of  himself 
ami  family.  SiquidmUericordieBeaunael/UerUrelictumy  ptUa  menstruum  vel  annum.  tUimentorum  nonUne, 
non  oportet  propter koe  bona ^fus  iterato  venundari  i  nee  enimfraudandus  est  alimentis  cottidianis.  (I Md.  L  6.) 

(8)  No  sQoh  certificate  from  creditorn  ia  req aired  under  the  act  of  congress,  to  entitle  the 
baukrapt  to  his  discharge ;  bat  it  is  granted,  as  a  matter  of  coarse,  nnless  he  has  been  gnilty 
of  some  act  forbidden  by  the  statnte,  or  of  some  frand  upon  creditors,  or  lost  property  by 
gaming,  or  suffered  waste  or  destruction  to  his  estate,  <&c.  But  in  cases  commenced  a  year 
after  the  act  went  mto  operation,  no  discharge  is  granted,  unless  the  assets  pay  fifty  per  cent 
of  the  debt**,  or  a  majority  in  number  and  value  of  the  creditors  absent ;  and  m  cases  ol  second 
bankraptcy  no  discharge  is  granted,  unless  the  assets  pay  seventy  per  cent,  or  unless  three-fourths 
in  value  of  the  creditors  assent,  or  unless  the  debts  owing  at  the  time  of  the  previ(»as  bankruptcy 
have  been  paid  or  released.    Sees.  29  and  30. 

(9)  The  act  of  congress  of  March  2,  1837,  saves  to  the  bfinkrupt  his  necessarv  household 
Aimituie.  and  other  articles  dcvsignated  by  the  assi^ee,  with  reference  to  the  family,  condition 
and  eircumstauces  of  the  bankrupt,  not  exceeding  m  value  $oOO,  the  wearing  apparel  of  him- 
self and  family,  the  uniform,  arms  or  equipments  of  auy  one  who  is  or  has  been  a  iioldier  in 
the  militia  or  army,  and  any  other  property  that  is  or  may  be  exempt  from  levy  bv  the  laws  of 
thu  United  States,  or  as  would  be  exempt  by  the  laws  of  the  state  in  force  in  the  ^ear  ld()4. 
And  aU  such  exempt  property  is  exceptea  from  the  operation  of  the  assignment  which  is  made  by 
the  court,  or  by  the  register  in  bankruptcy,  of  the  bankrupt's  effects.    Sec.  14. 
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Beside  this  allowance,  he  has  also  an  indemnity  granted  him,  of  being  free 
and  discharged  forever  from  all  debts  owing  by  him  at  the  time  he  became  a 
bankrupt ;  even  though  judgment  shall  have  been  obtained  against  him,  and  he 
lies  in  prison  upon  execution  for  such  debts;  and  for  that,  among  other  pur- 
poses, all  proceedings  on  commissions  of  bankrupt  are,  on  petition,  to  be  entered 
of  record,  as  a  perpetual  bar  against  actions  to  be  commenced  on  this  account: 
though,  in  general,  the  production  of  the  certificate,  properly  allowed,  shall  be 
sufficient  evidence  of  all  previous  proceedings,  (z)  Thus,  *the  bankrupt  r  ^^g .  -i 
becomes  a  clear  man  again :  and,  by  the  assistance  of  his  allowance  and  *•  -* 
his  owii  industry,  may  become  a  useful  member  of  the  commonwealth;  which 
is  the  rather  to  be  expected,  as  he  cannot  be  entitled  to  these  benefits,  unless 
bis  failures  have  been  owing  to  misfortunes,  rather  than  to  misconduct  and 
extravagance. 

For  no  allowance  or  idemnity  shall  be  given  to  a  bankrupt,  unless  his  cer- 
tificate be  signed  and  alloweu,  as  before  mentioned ;  and  also,  if  any  creditor 
produces  a  fictitious  debt,  and  the  bankrupt  does  not  make  discovery  of  it,  but 
suffers  the  fair  creditors  to  be  imposed  upon,  he  loses  all  title  to  these  advan- 
tages. («)  Neither  can  he  claim  them  if  he  has  given  with  any  of  his  children 
above  lOOZ.  for  a  marriage  portion,  unless  he  had  at  that  time  sufficient  left  to 
pay  all  his  debts;  or  if  he  has  lost  at  any  one  time  5/.,  or  in  the  whole,  100/., 
within  a  twelvemonth  before  he  became  banknipt,  by  any  manner  of  gaming  or 
wagering  whatsoever :  or  within  the  same  time  has  lost  the  value  of  100/.  by 
stock-jobbing.  (10)  Also  to  prevent  the  too  common  practice  of  frequent  and 
fraudulent  or  careless  breaking,  a  mark  is  set  upon  such  as  have  been  once 
cleared  by  a  commission  of  bankrupt,  or  have  compounded  with  their  creditors, 
or  have  lieen  delivered  by  an  act  of  insolvency :  which  is  an  occasional  act,  fre- 

(«)  Stat.  5.  Geo.  n,  c.  SO.  (a)  Stat  24  Geo.  n,  o.  57. 

(10)  The  act  of  congress  of  March  2,  1867,  s.  29,  provides  that  "^o  discharge  shall  be 
granted,  or,  if  granted,  shall  be  valid,  if  the  bankrupt  has  willfully  sworn  falsely  in  Lis  affidavit 
annexed  to  his  petition,  Kchednle  or  inventory,  or  upon  any  examination  in  the  course  of  the 
proceedings  in  bankruptcy-,  in  relation  to  any  material  fact  concerning  his  estate  or  his  debts, 
or  to  any  other  material  tact;  or  if  he  has  concealed  any  part  of  his  estate  or  effects,  or  any 
books  or  writings  relating  thereto,  or  if  he  has  been  guiltv  of  any  fraud  or  negligence  in  the 
care,  custody  or  delivery  to  the  assignee  of  the  property  belonging  to  him  at  the  time  of  the 
presentation  of  his  petition  and  inventory,  excepting  such  property' as  he  is  permitted  to  retain 
under  the  provisions  of  this  act,  or  if  he  has  caused,  permitted  or  suffered  any  loss,  waste  or 
destructitm  thereof;  or  if,  within  four  months  before  the  commencement  of  such  proceedings, 
he  has  procured  his  lands,  goods,  moneys  or  chattels  to  be  attached,  sequestered  or  seized  on 
execution ;  or  if,  since  the  passage  of  this  act,  he  has  destroyed,  mutilated,  altered  or  falsified 
any  of  his  books,  documents,  papers,  writings  or  securities,  or  has  made  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entry  in  any  book  of  account  or  other  document,  with  intent 
to  defraud  his  creditors ;  or  has  removed,  or  caused  to  be  removed,  any  part  of  his  property 
Irom  the  district,  with  intent  to  defraud  his  creditors ;  or  if  he  has  given  any  fraudulent  prefer 
ence  contrary  to  the  pn)visions  of  this  act,  or  made  any  fraudulent  payment,  gift,  transfer, 
conveyance  or  assignment  of  au^  part  of  his  property,  or  has  lost  any  part  thereof  in  gaming, 
or  has  admitted  a  raise  or  fictitious  debt  against  his  estate,  or  if,  having  knowledge  uiat  any 
person  has  proved  such  false  or  fictitious  debt,  ho  has  not  disclosed  the  same  to  his  assignee 
within  one  month  after  such  knowledge ;  or  if,  being  a  merchant  or  tradesman,  he  has  not, 
Bubseanentlv  to  the  passage  of  this  act,  kept  proper  books  of  account ;  or  if  he,  or  any  person 
in  his  behalf,  has  procured  the  assent  of  any  creditor  to  the  discharge,  or  influence  the  action 
f^f  any  creditor  at  any  sta^e  of  the  proceedings  by  any  pecuniary  consideration  or  obligatitm ; 
nr  if  he  has,  in  contemplation  of  becoming  bankrupt,  made  any  pledge,  payment,  transfer, 
assignment  or  conveyance  of  any  part  of  his  pn)perty,  directly  or  indirectly,  absolutely  or  con- 
rtitionally,  for  the  purpose  of  preferring  any  creditor  or  person  having  a  claim  against  him  or  who 
•«  or  may  be  under  liability  ft»r  him,  or  for  the  purpose  of  preventing  the  property  fn)m  coming 
/ito  the  hands  of  the  assignee,  or  of  being  distributed  under  this  act  m  satisfactitm  of  his  debts ; 
rr  if  he  has  been  convicted  of  any  misdemeanor  under  this  act,  or  has  been  guilty,  of  any  fraud 
w^hatever,  contrary  to  the  true  intent  of  this  act :  and  before  any  discharge  is  granted,  the  bank- 
rupt shall  take  and  subscribe  an  oath  to  the  effect  that  he  has  not  done,  suffered,  or  l>een  privy 
to,  any  net,  matter  or  thing  specified  in  this  act  as  a  ground  for  withholding  such  discharge,  or  as 
invalidating  such  discharge  if  granted.'^ 

Art  to  impeachinff  the  discharge,  see  the  treatise  of  Avery  and  Hobbs,  and  of  Gazaam  on  the 
Bankrupt  Law,  and  the  digestof  cases  in  bankruptcy  in  American  Law  Review. 
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qnently  passed  by  the  legislature:  whereby  all  persons  whatsoever,  who  are 
either  in  too  low  a  way  of  dealing  to  become  bankrupts,  or,  not  being  in  a 
mercantile  state  of  life,  are  not  included  within  the  laws  of  bankruptcy,  are 
discharged  from  all  suits  and  imprisonment,  upon  delivering  up  all  their  estate 
and  effects  to  their  creditors  upon  oath,  at  the  sessions  or  assizes ;  in  which 
case  their  perjury  or  fmud  is  usually,  as  in  case  of  bankrupts,  punished  with 
death.  Persons  who  have  been  once  cleared  by  any  of  these  methods,  and  after- 
r  » .gK  1  wards  become  bankrupts  again,  unless  they  pay  full  *fifteen  shillings 
^  J  in  the  pound,  are  only  therebv  indemnified  as  to  theconfiiiement  of  their 
bodies ;  but  any  future  estate  they  shall  acquire  remains  liable  to  their  creditors, 
excepting  their  necessary  apparel,  household  goods,  and  the  tools  and  imple- 
ments of  their  trades,  (b) 

Thus  much  for  the  proceedings  on  a  commission  of  bankrupt,  so  far  as  they 
affect  a  bankrupt  himself  personally.    Let  us  next  consider, 

4.  How  such  proceedings  affect  or  transfer  the  estate  and  property  of  the 
bankrupt  The  method  whereby  a  real  estate,  in  lands,  tenements,  and  heredita- 
ments, may  be  transferred  by  bankruptcy,  was  shown  under  its  proper  head  in  a 
former  chapter,  (c)  At  present,  therefore,  we  are  only  to  consider  the  transfer 
of  things  personal  by  this  operation  of  law. 

By  virtue  of  the  statutes  before  mentioned,  (d)  all  the  personal  estate  and 
effects  of  the  bankrupt  are  considered  as  vested  by  the  act  of  bankruptcy,  in 
the  future  assignees  of  his  commissioners,  whether  they  be  goods  in  actual 
mssessioriy  or  debts,  contracts,  and  other  choses  in  action :  and  the  commissioners 
oy  their  warrant  may  cause  any  house  or  tenement  of  the  bankrupt  to  be  broke 
open,  in  order  to  enter  upon  and  seize  the  same.  And  when  the  assignees  are 
chosen  or  approved  by  the  creditors,  the  commi8sionei:s  are  to  assign  every  thing 
over  to  them ;  and  the  property  of  every  part  of  the  estate  is  thei-eby  as  fully 
vested  in  them,  as  it  was  in  the  bankrupt  himself,  and  they  have  the  same  reme- 
dies to  recover  it  (e) 

The  property  vested  in  the  assignees  is  the  whole  that  the  bankrupt  had  in 
himself,  at  the  time  he  committed  the  first  act  of  bankruptcy,  or  that  has  been 
vested  in  him  since,  before  his  debts  are  satisfied  or  agreed  for.  Therefore,  it  is 
usually  said,  that  once  a  bankrupt,  and  always  a  bankrupt ;  by  which  is  meant, 
r  ^^g  1  that  a  plain,  direct  act  of  bankruptcy  once  *committed  cannot  be  purged, 
*•  J    or  explained  away  by  any  subsequent  conduct,  as  a  dubious  equivocal  act 

may  be ;  (/)  but  that,  if  a  commission  is  afterwards  awarded,  the  commission 
and  the  property  of  the  assignees  shall  have  a  relation,  or  reference,  back  to  the 
first  and  original  act  of  bankruptcy.  (^)  Insomuch  that  all  transactions  of  the 
bankrupt  are  from  that  time  absolutely  null  and  void,  either  with  regard  to 
the  alienation  of  his  property,  or  the  receipt  of  his  debts  from  such  as  are  privy 
to  his  bankruptcy ;  for  they  are  no  longer  his  property,  or  his  debts,  but  those 
of  the  future  assignees.  And  if  an  execution  be  sued  out,  but  not  served  and 
executed  on  the  bankrupt's  effects,  till  after  the  act  of  bankruptcy,  it  is  void  as 
against  the  assignees.  But  the  king  is  not  bound  by  this  fictitious  relation,  nor 
is  within  the  statutes  of  bankrupts ;  (70  for  if,  after  the  act  of  bankruptcy 
committed,  and  before  the  assignment  of  his  effects,  an  extent  issues  for  the 
debt  of  the  crown,  the  goods  are  bound  thereby.  {%)  In  France,  this  doctrine 
of  relation  is  carried  to  a  very  great  length ;  for  there,  every  act  of  a  merchant, 
for  ten  dixjs  precedent  to  the  act  of  bankruptcy,  is  presumed  to  be  fraudulent, 
and  is  therefore  void,  (k)  But  with  us  the  law  stands  upon  a  more  reasonable 
footing :  for  as  these  acte  of  bankruptcy  may  sometimes  be  secret  to  all  but  a 
few,  and  it  would  be  prejudicial  to  trade  to  carry  this  notion  to  its  utmost 
length,  it  is  provided  by  statute  19  Geo.  II,  c.  32,  that  no  money  paid  by  a  bank- 
rupt to  a  bona  fide  or  real  creditor,  in  a  course  of  trade,  even  after  an  act  of 
bankruptcv  done,  shall  be  liable  to  be  refunded.  Nor,  by  statute  1  Jac.  I,  c.  16, 
shall  any  debtor  of  a  bankrupt,  that  pays  him  his  debt,  without  knowing  of  his 

ib)  Stat.  6  Geo.  n,  c.  90.  (c)  Page  8SS.  (d)  Stat.  1  Jan.  I,  c.  16.    12  Jao.  I,  o.  19. 

(e)  1*2  McmI.  824.  (0  Salk.  110.  (0)  4  Burr.  32.  (h)  I  Atk.  202. 

if)  Viner  Abr.  tit.  Creditor  d  Bankrvpt,  104.  (k)  Sp.  L.  b.  29,  c.  16. 
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bankraptcy,  be  liable  to  account  for  it  again ;  the  intention  of  this  relative 
power  being  only  to  reach  fraudulent  transactions,  and  not  to  distress  the  £Edr 
trader.  (11) 

The  assignees  may  pursue  any  legal  method  of  recovering  thib  property  so 
vested  in  them,  by  their  own  authority ;  but  *cannot  commence  a  suit  m  r  ^ .  ^.^  -i 
equity,  nor  compound  any  debts  owing  to  the  bankrupt,  nor  refer  any  ^  J 
matters  to  arbitration,  without  the  consent  of  the  creditors,  or  the  major  part 
of  them  in  value,  at  a  meeting  to  be  held  in  pursuance  of  notice  in  the 
Gazette,  (/)  (12) 

When  thev  have  got  in  all  the  effects  they  can  reasonably  hope  for,  and  reduced 
them  to  ready  money,  the  assignees  must,  after  four  and  within  twelve  months 
after  the  commission  issued,  give  one-and-twenty  days'  notice  to  the  creditors 
of  a  meeting  for  a  dividend  or  distribution ;  at  which  time  they  must  produce 
their  accounts,  and  verifjr  them  upon  oath,  if  required.  Aud  then  the  commis- 
sioners shall  direct  a  dividend  to  be  made,  at  so  much  in  the  pound,  to  all 
creditors  who  have  before  proved,  or  shall  then  prove,  their  debts.  This  divi- 
dend must  be  made  equally,  and  in  a  ratable  proportion,  to  all  the  creditors, 
according  to  the  quantity  of  their  debts ;  no  regard  being  had  to  the  quality 
of  them.  Mortgages,  indeed,  for  which  the  creditor  has  a  real  security  in  his 
own  hands,  are  entirely  safe ;  for  the  commission  of  bankrupt  reaches  only  the 
equity  of  redemption,  (m)  So  are  also  personal  debts,  where  the  creditor  nas  a 
chattel  in  his  hands,  as  a  pledge  or  pawn  for  the  payment,  or  has  taken  the 
debtor's  lands  or  goods  in  execution.  And,  upon  the  eauity  of  tlie  statute  8 
Ann.  c  14  (which  directs,  that  upon  all  executions  of  gooas  being  on  any  premi- 
ses demised  to  a  tenant,  one  year's  rent,  and  no  more,  shall,  if  due,  be  paid  to 
the  landlord),  it  hath  also  been  held,  that,  under  a  commission  of  bankrupt, 
which  is  in  the  nature  of  a  statute  execution,  the  landlord  shall  be  allowed  his 
arrears  of  rent  to  the  same  amount,  in  preference  to  other  creditors,  even 
though  he  hath  neglected  to  distrain,  while  the  goods  remained  on  the  premises; 
which  he  is  otherwise  entitled  to  do  for  his  entire  rent,  be  the  quantum  what  it 
may.  (n)  But,  otherwise  judgments  and  recognizances  (both  which  are  debts 
of  reconi,  and  therefore  at  other  times  have  a  priority),  and  also  bonds  and 
obligations  by  deed  or  special  instrument  (which  are  called  debts  by  specialty, 
and  are  ui&ually  the  next  *in  order),  these  are  all  put  on  a  level  with  r  ^j^q  -i 
debts  by  mere  simple  contract,  and  all  paid  pari  passu,  (o)  Nay,  so  far  I-  J 
is  this  matter  carried,  that,  by  the  express  provision  of  the  statutes,  (j»)  debts 
not  due  at  the  time  of  the  dividend  made,  as  bonds  or  notes  of  hand  payable 
at  a  future  day  certain,  shall  be  proved  and  paid  eoually  with  the  rest,  {a)  allow- 
ing a  discount  or  drawback  in  proportion.  And  insurances,  and  obligations 
upon  bottomry  or  respo?tdentia  bona  fide  made  by  the  bankrupt,  though  forfeited 
after  the  commission  is  awarded,  shall  be  looked  upon  in  the  same  light  as 
debts  contracted  before  any  act  of  bankruptcy,  (r)  (13) 

(I)  Stat  ft  Geo.  H.  o.  ».  Cm)  Finch,  Rep.  4«6.  (nj  1  Atk.  103, 104.  (oj  Stat.  21  Jac.  I,  o.  19. 

Cp)  Stat.  7  Geo.  I,  o.  31.  (qj  Lord  Raym.  1549.    Stra.  ISU.  (r)  Stat.  19  Geo.  U,  c.  82. 

(11)  By  the  act  of  congreBfl  of  March  2, 1867,  the  assignment  conveys  to  the  assignee  all  the 
estate  of  the  banknipt,  with  bis  deeds,  books  and  papers  relating  thereto,  and  the  assignment 
relates  back  to  the  commencement  of  the  proceeaings,  but  dissolves  all  attachments  of  anv 
of  the  property  made  on  mesne  process  within  four  months  previous  to  the  commencement  of 
the  proceedings.  Property  conveyed  by  a  debtor,  in  fraud  of  creditors,  will  pass  by  the  assign- 
ment   Sec.  14. 

(12)  Under  the  Ilnglish  statutes  authority  for  these  purposes  is  obtained  by  the  assignee  from 
the  court.  And  under  the  act  of  congress  of  1864  the  assignee  may  submit  matters  to  arbitration 
by  leave  of  the  court.    Sec.  17. 

(13)  Under  the  bankruptcy  laws  of  the  United  States  the  following  demands  are  pre- 
ferred : 

1.  The  fees,  costs,  Ac.,  of  the  proceedings. 

2.  All  demands  owing  to  the  United  States. 

3.  All  demands  owing  to  the  state  in  which  the  proceedings  are  had. 

4.  T^Tages  due  to  any  operative,  clerk  or  house  servant  to  an  amount  not  exceeding  fifty 
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Within  eighteen  months  after  the  commission  issued,  a  second  and  final  divi* 
dend  shall  \^  made,  unless  all  the  effects  were  exhausted  by  the  first  i^s)  And  if 
any  surplus  remains,  after  selling  Jiis  estates  and  pajing  every  creditor  his  full 
debt,  it  shall  be  restored  to  the  bankrupt,  (t)  This  is  a  case  which  sometimes 
happens  to  men  in  trade,  who  inyoluntarily,  or  at  least  unwarily,  commit  acts 
of  bankruptcy  by  absconding  and  the  like,  while  their  effects  are  more  thaa 
sufficient  to  pay  their  creditors.  And,  if  ^ny  suspicious  or  malevolent  creditor 
will  take  the  advantage  of  such  acts,  and  sue  out  a  commission,  the  bankrupt 
has  no  remedy,  but  must  (quietly  submit  to  the  effects  of  his  own  imprudence ; 
except  that,  upon  satisfaction  made  to  all  the  creditors,  the  commission  may  be 
superseded,  ^u)  This  case  may  also  happen,  when  a  knave  is  desirous  of  defraud- 
ing his  creditors,  and  is  compelled  by  a. commission  to  do  them  that  justice, 
which  otherwise  he  wanted  to  evade.  And,  therefore,  though  the  usual  rule  is 
that  all  interest  on  debts  carrying  interest  shall  cease  from  the  time  of  issuing 
the  commission,  yet,  in  case  of  a  surplus  left  after  payment  of  every  debt,  such 
interest  shall  again  revive,  and  be  chargeable  on  the  bankrupt^  {w)  or  his 
representatives. 


CHAPTER  XXXII. 
OF  TITLE  BY  TESTAMENT,  AND  ADMINISTRATION. 

Thebe  yet  remain  to  be  examined,  in  the  present  chapter,  two  other  methods 
of  acquiring  personal  estates,  viz. :  by  testament  and  administration.  And 
these  I  propose  to  consider  in  one  and  the  same  view ;  they  being  in  their 
nature  so  connected  and  blended  together,  as  makes  it  impossible  to  treat  of 
them  distinctly,  without  manifest  tautology  and  repetition. 

XI,  XII.  In  the  pursuit,  then,  of  this  joint-subject,  I  shall,  first,  inquire  into 
the  ori^nal  and  antiquity  of  testaments  and  administrations ;  shall,  secondly, 
show  who  is  capable  of  making  a  last  will  and  testament ;  shall,  thirdly,  con- 
sider the  nature  of  a  testament  and  its  incidents ;  shall,  fourthly,  show  woat  an 
executor  and  administrator  are,  and  how  they  are  to  be  appointed ;  and,  lastly, 
shall  select  some  few  of  the  general  heads  of  the  office  and  duty  of  executors  and 
administi'ators. 

First,  as  to  the  original  of  testaments  and  administrations.  We  have  more 
than  once  observed,  that  when  property  came  to  be  vested  in  individuals  by  the 
right  of  occupancy,  it  became  necessary  for  the  peace  of  society,  that  this  occu- 
pancy should  be  continued,  not  only  in  the  present  possessor,  but  in  those  per- 
sons to  whom  he  should  think  proper  to  transfer  it;  which  introduced  the 
r*4.qol  ^^^^^^®  *^^^  practice  of  alienations,  *gifts  and  contracts.  But  these 
L  J   precautions  would  be  very  short  and  imperfect,  if  they  were  confined  to 

the  life  only  of  the  occupier;  for  then,  upon  his  death,  all  his  goods  would 
^ain  become  common,  and  create  an  infinite  variety  of  strife  ana  confusion. 
The  law  of  very  many  societies  has  therefore  given  to  the  proprietor  a  right  of 
continuing  his  property  after  his  death,  in  such  persons  as  ne  shall  name;  and, 
in  defect  of  such  appointment  or  nomination,  or  where  no  nomination  is  per- 
mitted, the  law  of  every  society  has  directed  the  goods  to  be  vested  in  certain 

(ff)  Stat.  5  Qeo.  II,  o.  80.  (<)  Stat.  18  EUz.  c.  7.  («)  2  Ch.  Gas.  144.  (w)  1  Atk.  244. 

dollars,  for  Ia1)or  performed  within  six  months  next  preceding  the  first  publication  of  the  notice 
of  proceedings  in  bankruptcy. 

5.  All  other  debts,  which  by  the  laws  of  the  United  States  are  or  may  be  entitled  to  priority, 
in  like  maimer  as  if  the  act  had  not  passed.    Sec.  28. 

Other  demands  are  paid  ratably,  except  that  specific  liens  are  not  disturbed  or  divested,  onlesa 
where  created  in  contemplation  ot  bankruptcy,  or  in  fraud  of  the  law. 
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particular  indiyidnals,  exclusive  of  all  other  persons,  (a)  The  former  method 
of  acquiring  personal  property,  according  to  the  express  directions  of  the  deceased, 
we  call  a  testament:  the  latter,  which  is  also  accordini^  to  the  will  of  the 
deceased,  not  expressed,  indeed,  but  presumed  by  the  law,  (b)  we  call  in  England 
an  administration;  being  the  same  which  the  civil  lawyers  term  a  succession 
ab  intestatOy  and  which  answers  to  the  descent  or  inheritance  of  real  estates. 

Testaments  are  of  very  high  antiquity.  We  find  them  in  use  among  the 
ancient  Hebrews;  though  I  hardly  think  the  example  usually  given  {c)  of  Abra- 
ham's complaining  (d)  that,  unless  he  had  some  children  of  his  body,  his  steward, 
Eliezer  of  Damascus,  would  be  his  heir,  is  quite  conclusive  to  show  that  he  had 
made  him  so  by  will  And,  indeed  a  learned  writer  (e)  has  adduced  this  very 
passage  to  prove,  that  in  the  patriarchal  age^  on  failure  of  children,  or  kindred, 
the  servants  born  under  their  master's  roof  succeeded  to  the  inheritance  as 
heirs-at-law.  (/)  But  (to  omit  what  Eusebius  and  others  have  related  of  Noah's 
testament,  made  in  writing  and  witnessed  under  his  seal,  whereby  he  disposed 
of  the  whole  world)  (g)  I  apprehend  that  a  much  more  authentic  instance  of  the 
early  use  of  testaments  may  be  found  in  the  sacred  writings,  Ui)  wherein  Jacob 
bequeaths  to  his  son  Joseph  a  portion  of  his  *inheritance  double  to  that  r  *^q^  -i 
of  his  brethren :  which  will  we  find  carried  into  execution  manj  hun-   *•  -* 

dred  years  afterwards,  when  theposterity  of  Joseph  were  divided  mto  two  distinct 
tribes,  those  of  Ephraim  and  Manasseh,  and  had  two  several  inheritances 
assigned  them  ;  whereas  the  descendants  of  each  of  the  other  patriarchs  formed 
only  one  single  tribe,  and  had  only  one  lot  of  inheritance.  Solon  was  the  first  legis- 
lator that  introduced  wills  into  Athens ;  {%)  but  in  many  other  parts  of  Greece 
they  were  totally  discountenaced.  (k)  In  Rome  they  were  unluiown  till  the 
laws  of  the  twelve  tables  were  compiled,  (1)  which  first  gave  the  right  of 
bequeathing :  {I)  and,  among  the  northern  nations,  particularly  among  the  Ger- 
mans, (m)  testaments  were  not  received  into  use.  And  this  variety  may  serve 
to  evince,  that  the  right  of  making  wills  and  disposing  of  property  after  death, 
is  merely  a  creature  of  the  civil  state ;  (n)  which  has  permitted  it  m  some  coun- 
tries and  denied  it  in  others :  and,  even  where  it  is  permitted  by  law,  it  is  sub- 
jected to  different  formalities  and  restrictions  in  almost  every  nation  under 
heaven,  (o) 

With  us  in  England,  this  power  of  bequeathing  is  coeval  with  the  first  rudi- 
ments of  the  law :  for  we  have  no  traces  or  memorials  of  any  time  when  it  did 
not  exist  Mention  is  made  of  intestacy,  in  the  old  law  before  the  conquest,  as 
being  merely  accidental ;  and  the  distribution  of  the  intestate's  estate,  after  pay- 
ment of  the  lord's  heriot,  is  then  directed  to  go  according  to  the  established 
law.  *'  Sive  guis  incuria,  sive  morte  repenfina,  fuerit  intestatus  mortuus,  domi- 
nus  tamen  nullam  rerum  sttarum  partem  {prmter  earn  quce  jure  debetur.  hereott 
nomine)  sibi  assumito.  Verum  possessiones  Uxori,  liberisy  et  cognatione  proxi- 
miSypro  suo  cuiqtie  jure,  distributanurJ^  (p)  But  we  are  not  to  imagine,  that 
this  power  of  bequeathing  extended  originally  to  all  a  man's  personal  estate. 
On  the  contrary,  Glanvil  will  inform  us,  (g)  that  by  the  common  law,  *a8  r  ^  .qo  i 
it  stood  in  the  reign  of  Henry  the  Second,  a  man's  goods  were  to  be  divided  ^  ' 

into  three  equal  parts :  of  which  one  went  to  his  heirs  or  lineal  descendants, 
another  to  his  wife,  and  the  third  was  at  his  own  disposal :  or,  if  he  died  without 
a  wife,  he  might  then  dispose  of  one  moiety,  and  the  other  went  to  his  children  : 
and  so  e  converso,  if  he  had  no  children,  the  wife  was  entitled  to  one  moiety,  and 
he  might  bequeath  the  other;  but,  if  he  died  without  either  wife  or  issue,  the 

(a)  Puff.  r..  of  N.  b.  A.  o.  10.  m  Ibid.  b.  4,  c.  11. 

(c)  Barbeyr.  Pnff.  A.  10.  4.    Godolph.  Orph.  I^g.  i,  1.  (d)  Gen.  c.  16. 

(t)  Taiylor's  Eleiu.  Civ.  Law,  517.  (fj  See  pa^  12.  (g)  Selden,  de  sncc.  Ebr.  o.  S4. 

(h)  Gen.  c.  48.  (i)  Plutarch.  In  vita  Solon.  (k)  Pott.  Antlq.  I.  4,  c.  15.  (Ij  Inst.  2,  22, 1. 

(m)  TaciU  de  mor.  Germ.  21.  (n)  See  page  18.        (o)  Sp.  L.  b.  27,  o.  1.    Vinnlus  in  Inst  h  2,  tit.  10. 

(p)  LL.  CanuL  c.  6d.  (q)'U  2,  c.  6. 


(1)  Mr.  Ghltty  qnestiona  this  anotin^  ot  Ylnmus.  lib.  2,  tit  10,  and  the  oommentary  thereon 
V  Heineccias.    See  also  Kaine^s  Ancient  Law^  oh.  YL 
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whole  was  at  his  own  disposal,  (r)  The  shares  of  the  ^ifi  and  children  were 
called  their  rensonahle  parts ;  and  the  writ  de  rationabili  parte  bonorum  wa9 
given  to  recover  them,  (s) 

This  continued  to  be  tne  law  of  the  land  at  the  time  of  magna  cartas  which 
provides  that  the  king*s  debts  shall  first  of  all  be  levied,  and  then  the  residue 
of  the  goods  shall  go  to  the  executor  to  perform  the  will  of  the  deceased ;  and,  if 
nothing  be  owing  to  the  crown,  **  mnnia  catalla  cedant  defuncto;  salvis  uxort 
ipsius  et  pueris  suis  rationabilibus  partihus  suis"  (t)  In  the  reign  of  King 
Edward  the  Third,  this  right  of  the  wife  and  children  was  still  held  to  be  the 
universal  or  common  law ;  (u)  though  frequently  pleaded  as  the  local  custom  of 
Berks,  Devon,  and  other  counties :  (w)  and  Sir  Henry  Finch  lays  it  down 
expressly,  (a?)  in  the  reign  of  Charles  the  First,  to  be  the  general  law  of  the  land. 
But  this  law  is  at  present  altered  by  imperceptible  degi-ees,  and  the  deceased 
may  now,  by,  will,  bequeath  the  whole  of  his  goods  and  chattels;  though  we 
cannot  trace  out  when  first  this  alteration  began.  Indeed  Sir  Edward  Coke  (y) 
r  ^j^Qo  1  is  of  opinion,  that  this  never  was  *the  general  law,  but  only  obtained, 
*•  -'in  particular  places,  by  special  custom :  and  to  establish  that  doctrine, 

he  relies  on  a  passage  in  Bracton,  which,  in  truth,  when  compared  with  the  con- 
text, makes  directly  against  his  opinion.  For  Bracton  {z)  lays  down  the  doc- 
trine of  the  reasonable  part  to  be  the  common  law;  but  mentions  that  as  a 
particular  exception,  which  Sir  Edward  Coke  has  hastily  cited  for  the  general 
rule.  And  Glanvil,  magna  carttty  Fleta,  the  year-books,  Fitzherbert,  and  Finch, 
do  all  agree  with  Bracton,  that  this  right  to  the  pars  rationoMlis  was  by  the 
common  law :  which  also  continues  to  this  day  to  be  the  general  law  of  our 
sister  kingdom  of  Scotland,  {a)  To  which  we  may  add,  that  whatever  may 
have  been  the  custom'  of  later  years  in  many  partfl  of  the  kingdom,  or  however 
it  was  introduced  in  derogation  of  the  old  common  law,  the  ancient  method 
continued  in  use  in  the  province  of  York,  the  principality  of  Wales,  and  in  the 
city  of  London,  till  very  modem  times:  when  in  order  to  favor  the  power  of 
bequeathing,  and  to  reduce  the  whole  kingdom  to  the  same  standard,  three  stat- 
utes have  been  provided:  the  one  4  and  5  W.  and  M.  c.  2,  explained  by  2  and  3 
Ann.  c.  6,  for  the  province  of  York ;  another  7  and  8  Wm.  Ill,  c.  38,  for  Wales ; 
and  a  third,  11  Geo.  I,  c.  18,  for  London :  whereby  it  is  enacted,  that  persons 
within  those  districts,  and  liable  to  those  customs,  mav  (if  they  think  proper) 
dispose  of  all  their  personal  estates  by  will ;  and  the  claims  of  Ihe  widow,  chil- 
dren, and  other  relations,  to  the  contrary,  are  totally  barred.  Thus  is  the  old 
common  law  now  utterly  abolished  throughout  all  the  kingdom  of  England^  and 
a  man  may  devise  the  whole  of  his  chattels  as  freely  as  he  formerly  could  his 
third  part  or  moiety.  In  disposing  of  which,  he  was  bound  by  the  custom  of 
many  places  (as  was  stated  in  a  former  chapter)  (h)  to  remember  his  lord  and 
the  church,  by  leaving  them  his  two  best  chattels,  which  was  the  original  of 
heriots  and  mortuaries ;  and  afterwards  he  was  left  at  his  own  liberty,  to  be- 
queath the  remainder  as  he  pleased. 

r  *4.Q4.  ^  *^^  ^^^"^  *  person  made  no  disposition  of  such  of  his  goods  as  were 
l  '   testable,  whether  that  were  only  part  or  the  whole  of  them  he  was,  and 

is,  said  to  die  intestate ;  and  in  such  ca^es  it  is  said,  that  by  the  old  law  the 
king  was  entitled  to  seize  upon  his  goods,  as  the  parens  palri<B,  and  general 
tnistee  of  the  kingdom,  (c)  This  prerogative  the  king  contmued  to  exercise  for 
some  time  by  his  own  ministers  of  justice;  and  probably  in  the  county  court 
where  matters  of  all  kinds  were  determined :  and  it  was  granted  as  a  franchise 
to  many  lords  of  manors,  and  others,  who  have  to  this  day  a  prescriptive  right 

rrj  Bracton.  1.  «,  c.  98.    Flet  1.  2,  c.  67.  (tj F.  N.  B.  IM.  (t)  9  Hen.  HI.  c.  18. 

(uj  A  widow  l)roiight  an  action  of  detinue  against  her  hnsband's  cxeciitore,  quod  cum  per  ooruuetuditum 
totiuM  regni  Angla hadenus usitatam  et  approbatam  uxores  dd>ent  et  tolent  a  tempora.  <fc.,  httberr aitamration- 
abilem  partem  bonorum  maritorum  tmorum  t  UavidelicU,  quodHnullo»  Juibuerint  Uberoa^  tunc  medietatem  f  et 
eitutbuerini,  tunc,  tertiam partem,  ^c.t  and  that  her  hnsF)and  died  worth  200,000  marks,  without  issue  had 
between  lliom ;  and  thereupon  she  claimed  the  moiety.  Some  exceptions  were  taken  to  the  pleadin>rs  «nd  the 
fact  of  the  husband's  dving  withont  Issue  was  denied;  but  the  rule  of  law,  a-j  staled  in  the  writ,  seems  to 
have  been  univeraally  allowed.    (M  30  Edw.  10,  2-5.)    And  a  similar  case  occurs  in  H.  17  Edw.  Ill,  9. 

(wj  Reg.  Brev   142.    Co.  Litt.  176.  (xjLhW,  175.  (yji  Inat.  33.  (xj  I.  2,  c.  26,  *  8. 

(aj  Dalrymp.  of  Feud.  Property,  145.  CbJ  Pago  486.  (cJ9  Rep.  38. 
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to  grant  administration  to  their  intestate  tenants  and  saitors,  in  their  own 
courts  baron,  and  other  courts,  or  to  have  their  wills  there  proved,  in  case  they 
made  any  disposition,  (d)  Afterwards,  the  crown,  in  .fevour  of  the  church, 
invested  the  prelates  with  this  branch  of  the  prerogative ;  which  was  done,  saith 
Perkins,  (e)  because  it  was  intended  by  the  law,  that  spiritual  men  are  of  better 
conscience  than  laymen,  and  that  they  had  more  knowledge  what  things  would 
conduce  to  the  benefit  of  the  soul  of  the  deceased.  The  goods,  therefore,  of 
intestates  were  given  to  the  oixiinary  by  the  crown ;  and  he  might  seize  them, 
and  keen  them  without  wasting,  and  also  might  give,  aliene,  or  sell  them  at  his 
will,  ana  dispose  of  the  money  inpios  usus:  and,  if  he  did  otherwise,  he  broke 
the  confidence  which  the  law  reposed  in  him.  (/)  So  that,  properly,  the  whole 
interest  and  power  which  were  granted  to  the  ordinary,  were  onlj  those  of  being 
the  king's  almoner  within  his  diocese;  in  trust  to  distribute  the  intestate's  goods 
in  charity  to  the  poor,  or  in  such  superstitious  uses  as  the  mistaken  zeal  of  the 
times  had  denominated  pious,  (g)  And,  as  he  had  thus  the  disposition  of  intes- 
tates' effects,  the  probate  of  wills  of  course  followed :  for  it  was  thought  just  and 
natural,  that  the  will  of  the  deceased  should  be  proved  to  the  satisfaction  of  the 
prelate,  whose  right  of  distributing  his  chattels  for  the  good  of  his  soul  was 
eflfectually  superseded  thereby. 

♦The  goods  of  the  intestate  being  thus  vested  in  the  ordinary  upon    r  ^^ge  -i 
the  most  solemn  and  conscientious  trust,  the  reverend  prelates  were,    L  -* 

therefore,  not  accountable  to  any,  but  to  God  and  themselves,  for  their  con- 
duct (7i)  But  even  in  Fleta's  time  it  was  complained (i)  "quod  ordinarily 
hujusmodi  bona  nornine  ecclesicB  occupantis  nullam  vel  saltern  indebitam  fadunt 
distributioneni."  And  to  what  length  of  iniquity  this  abuse  was  carried,  most 
evidently  appears  from  a  ffloss  of  Pope  Innocent  iV,  (k)  written  about  the  year 
1250 ;  wherein  he  lays  it  down  for  established  canon  law,  that  "  in  Britannia 
tertiapars  bonorum  decendentium  ab  intestato  in  opus  ecclesim  et  pauperum  dis- 
pensanda est''  Thus,  the  popish  clergy  took  to  themselves (l)  (under  the  name 
of  the  church  and  poor)  the  whole  residue  of  the  deceased's  estate;  after  the 
partes  rationabiles,  or  two-thirds,  of  the  wife  and  children  were  deducted ;  with- 
out paying  even  his  lawful  debts,  or  other  charffes  thereon.  For  which  reason 
it  was  enacted  by  the  statute  of  Westm.  2,  (m)  tliat  the  ordinary  shall  be  bound 
to  pay  the  debts  of  the  intestate  so  far  as  his  goods  will  extend,  in  the  same  man- 
ner that  executors  were  bound  in  case  the  deceased  had  left  a  will :  a  use  more  truly 
pious,  than  any  requiem^  or  mass  for  his  soul.  This  was  the  first  check  given  to 
that  exorbitant  power,  which  the  law  had  entrusted  with  ordinaries.  But,  though 
they  were  now  made  liable  to  the  creditors  6f  the  intestate  for  their  just  and 
lawful  demands ;  yet  the  residuum,  after  payment  of  debts,  remained  still  in  their 
hands,  to  be  applied  to  whatever  purposes  the  conscience  of  the  ordinary  should 
approve.  The  flagrant  abuses  of  which  power  occasioned  the  legislature  again 
to  intei-pose,  in  order  to  prevent  the  ordinaries  from  keeping  any  longer  the  ad- 
ministration in  their  own  hands,  or  those  of  their  immediate  *dependent8 :  r  ♦i^gg-i 
and  therefoie  the  statute  31  Edw.  Ill,  c.  11,  provides,  that,  in  case  of  ^  J 
intestacv,  the  ordinary  shall  depute  the  nearest  and  most  lawful  friends  of  the 
deceased  to  administer  his  goods ;  which  administrators  are  put  upon  the  same 
footing,  with  regard  to  suite  and  to  accounting,  as  executors  appointed  by  will. 
This  is  the  original  of  administrators,  as  they  at  present  stand ;  who  are  only 
the  oflScers  of  the  ordinary,  appointed  by  him  in  pursuance  of  this  statute,  which 
singles  out  the  next  and  most  lawful  friend  oi  the  intestate ;  who  is  interpreted  (n) 
to  be  the  next  of  blood  that  is  under  no  legal  disabilites.  The  statute  21  Hen. 
VIII,  c.  6,  enlarges  a  little  more  the  power  of  the  ecclesiastical  judge ;  and  per- 
mits him  to  grant  administration  either  to  the  widow,  or  the  next  of  kin,  or  to 
both  of  them,  at  his  own  discretion ;  and  where  two  or  more  persons  are  in  the 

(d)  Ibid.  87.  (e)  i  «8.  (f)  Finch,  Lrw,  ITS,  174.  (a)  Plowd.  277. 

(h)  Piowd.  477.  (i)  I.  2,  c.  57,  }  10.  (kj  In  Decretal,  I.  6,  f.  3.  c.  42. 

(I)  The  proportion  given  to  the  nrieBt  and  to  other  pious  uses,  was  different  in  different  ooantriee.  In 
.he  archdeaconry  of  Richnion<l  in  Vorlcsbire,  this  nroportion  was  settled  by  a  papal  biille.  A.  D.  ISM 
Eegiat.  honoris  ae  Richm.  101).  and  was  oh.<crvc<l  till  aboliiihcd  by  the  statute  26  Hen.  YIU,  c.  10. 

(m)  13  Kdw  I,  c.  19.  (n)  0  ttep.  d». 
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Bame  degree  of  kindred,  gives  the  ordinary  his  election  to  accept  which  ever  he 
pleases. 

Upon  this  footing  stands  the  general  law  of  administrations  at  this  day.  (2)  I 
shall,  in  the  farther  progress  of  this  chapter,  mention  a  few  more  particulars, 
with  regard  to  who  may,  and  who  may  not,  be  administrator;  and  what  he  is 
bound  to  do  when  he  has  taken  this  charge  upon  him ;  what  has  been  hitherto 
remarked  only  sening  to  show  the  original  and  gradual  process  of  testaments 
and  administrations ;  in  what  manner  the  latter  was  first  of  all  vested  in  the 
bishops  by  the  royal  indulgence ;  and  how  it  was  afterwards,  by  authority  of 
parliament,  taken  from  them  in  effect,  by  obliging  them  to  commit  all  their 
power  to  particular  persons  nominated  expressly  by  tne  law. 

I  proceed  now,  secondly ^  to  inquire  who  may,  or  may  not,  make  a  testament ; 
or  what  persons  are  absolutely  obliged  by  law  to  die  intestate.  And  this  law  (oj 
is  entirely  prohibitory ;  for,  regularly,  every  person  hath  full  power  and  liberty 
to  make  a  will,  that  is  not  under  some  special  prohibition  by  law  or  custom; 
r  i|ij^g«  1  which  prohibitions  are  principally  upon  three  ^accounts:  for  want  of 
L  J   suflBcient  discretion ;  for  want  of  suflScient  liberty  and  free  will ;  and 

on  account  of  their  criminal  conduct 

1.  In  the  first  species  are  to  be  reckoned  infants,  under  the  age  of  fourteen  if 
males,  and  twelve  if  females;  which  is  the  rule  of  the  civil  law. (j»)  (3)  For, 
though  some  of  our  common  lawyers  have  held  that  an  infant  of  any  age  (even 
four  years  old)  might  make  a  testament,  (q)  and  others  have  denied  that  under 
eighteen  he  is  capable,  (r)  yet,  as  the  ecclesiastical  court  is  the  judge  of  every 
testator's  caj>acity,  this  case  must  be  governed  by  the  rules  of  the  ecclesiastical 
law.  So  that  no  objection  can  be  admitted  te  the  will  of  an  infant  of  fourteen, 
merely  for  want  oi  age;  but,  if  the  testator  was  not  of  sufficient  discretion, 
whether  at  the  age  of  fourteen  or  four-and-twenty,  that  will  overthrow  his  tes- 
tament Madmen,  or  otherwise  non  compoteSj  idiote  or  natural  fools,  persons 
grown  childish  by  reason  of  old  age  or  distemper,  such  as  have  their  senses 
besotted  with  drunkenness ;  (4)  all  these  are  incapable,  by  reason  of  mental 
disability,  to  make  any  will  so  long  as  such  disability  lasts.    To  this  class  also 

(o)  Qodolpb.  Orpb.  Le^.  p.  I,  o.  7.  (p)  Oo'lolph.  p.  1,  o.  8.    Wenfcw.  213.    S  Vera.  104,  4fl9.    GUb. 

Hep.  74.  (q;  Perkins,  >  503.  (r)  Co.  LItL  89. 

(2)  The  probate  act  of  1857,  20  and  21  Vic.  c.  77,  abolished  the  jurisdiction  of  the  ecdesiastica] 
courts  to  grant  pn)bate  of  wills  and  letters  of  administration,  and  established  a  new  court,  called 
the  court  of  pntbate,  to  exercise  this  authoritv.  The  new  court,  however,  is  not  to  entertain  suits 
for  legacies,  or  for  distribution ;  this  beinglen;  to  the  court  of  chancery. 

(3)  By  the  wills  act  of  1  Vie.  c.  26,  no  will  is  valid  made  by  any  person  xmder  the  age  of 
twenty-one  years. 

In  several  of  the  United  States  wills  may  be  made  at  an  earlier  age,  and  in  some  a  distinction  is 
made  between  wills  of  real  and  personal  estate.  The  subject  is  regulated  by  statutes  in  all  the 
states. 

(4^  Upon  the  subject  of  mental  competency  in  general,  the  reader  will  consult  the  treatises  on 
medical  jurisprudence,  wills  and  contracts. 

Old  aiire  of  itself,  even  though  combined  with  disease,  is  no  disqualification  to  execute  a  wilL 
where  the  perstm  retaius  sufficient  memory  and  undi^rstanding  to  have  a  general  knowledge  or 
his  property,  and  of  the  persims  who  are  or  should  be  the  objects  of  his  bounty.  It  is  not  essen- 
tial that  the  mind  should  be  wholly  unimpaired,  and  capable  of  enlarged  business  transactitms 
and  contracts ;  justice  requires  only  that  tnere  should  be  a  strength  of  mind  equal  to  the  purpose 
to  which  it  is  to  be  applied.  The  power  to  dispose  of  his  pn»perty  is  frequently  the  chief  pro- 
tection which  one  in  extreme  old  age  possesses  against  abuse  and  outrage ;  and  the  testamentary 
disi)OKitions  of  this  class  of  persons  ought  to  be  treated  with  great  tenderness  and  liberality.  See 
Uarris<m  r.  Rowan,  3  Wash.  580;  Hathom  v.  King,  8  Mass.  371 ;  Watson  v.  Watson,  2  B.  Monr. 
74 ;  Domick  v.  Reichenback,  10  8.  and  R.  84 ;  McDaniels"  Will,  2  J.  J.  Marsh.  331 ;  Delafield  v. 
Parish.  25  N.  Y.  9. 

The  fact  that  one  is  under  intoxicating  liquor  at  the  time  of  making  a  will  will  not  avoid  iL 
unless  where  the  intoxication  has  pnx^eeded  to  the  extent  of  deprivinff  nim  of  consciousness  or 
what  he  is  doing.  Starret  v,  Douglas,  2  Yeates,  48 ;  Temple  v.  Temple,  1  Hen.  and  Munf.  476 ; 
Harper's  Will,  4  Bibb,  244;  Peck  t;.  Carey,  27  N.  Y.  9.  But  either  extreme  old  age  or  any  degree 
of  drunkenness  is  always  an  important  circumstance  to  be  taken  into  consideration  in  connection 
with  any  circumstances  tending  to  show  that  fraud  has  been  practiced  or  undue  influence  exerted 
in  procuring  the  wilL 
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may  be  referred  such  persons  as  are  born  deaf,  blind,  and  dumb ;  who,  as  they 
have  always  wanted  the  common  inlets  of  understanding,  are  incapable  of  having 
animum  testaridiySJid  their  testaments  are  therefore  void.  (5) 

2.  Such  persons  as  are  intestable  for  want  of  liberty  or  freedom  of  will,  are, 
by  the  civil  law,  of  various  kinds ;  as  prisoners,  captives,  and  the  like,  (s)  But 
the  law  of  England  does  not  make  such  persons  absolutely  intestable;  out  only 
leaves  it  to  the  discretion  of  the  court  to  judge,  upon  the  consideration  of  their 
particular  circumstances  of  duress,  whether  or  no  such  person  could  be  supposed 
to  have  liberum  animum  testandi.  And,  with  regard  to  feme-coverts,  our  law 
differs  still  more  materially  from  the  civiL  Among  the  Romans  there  was  no 
distinction;  a  married  woman  was  as  capable  of  bequeathing  as  a  feme-sole,  {t) 
But  with  us  a  *maiTied  woman  is  not  only  utterly  incapable  of  devising  r  ulaqq  i 
landsy  being  excepted  out  of  the  statute  of  wills,  34  and  35  Hen.  Vllf,  ^  ^ 
c.  5,  but  also  she  is  incapable  of  making  a  testament  of  cliattelSy  without  the 
license  of  her  husband.  For  all  her  personal  chattels  are  absolutelv  his ;  and  he 
may  dispose  of  her  chattels  real,  or  shall  have  them  to  himself  if  he  survives 
her:  it  would  be  therefore  extremely  inconsistent,  to  give  her  a  power  of  defeat- 
ing that  provision  of  the  law,  by  bequeathing  those  chattels  to  another,  {u)  Yet 
by  her  husband's  license  she  may  make  a  testament ;  {v)  and  the  husband,  upon 
marriage,  frequently  covenants  with  her  friends  to  allow  her  that  license ;  but 
such  license  is  more  properly  his  assent;  for,  unless  it  be  given  to  the  particular 
will  in  question,  it  will  not  be  a  complete  testament,  even  though  the  husband 
beforehand  hath  given  her  permission  to  make  a  will,  {w)  Yet  it  shall  be  suffi- 
cient to  repel  the  husband  from  his  general  right  of  administering  his  wife's 
effects ;  and  administration  shall  be  granted  to  ner  appointee,  with  such  testa- 
mentary paper  annexed,  {x)  So  that,  in  reality,  the  woman  makes  no  will  at  all, 
but  only  something  like  a  will;  (v)  operating  in  the  nature  of  an  appointmentj 
the  execution  of  which  the  husoand,  by  his  bond,  agreement,  or  covenant,  is 
bound  to  allow.  A  distinction  similar  to  which  we  meet  with  in  the  civil  law. 
For  though  a  son  who  was  in  potestate  parentis  could  not  by  any  means  make  a 
formal  and  legal  testament,  even  though  his  father  permitted  it,  {z)  yet  he  might, 
with  the  like  permission  of  his  father,  make  what  was  called  a  donatio  mortis 
causa,  (a)  The  queen  consort  is  an  exception  to  this  general  rule,  for  she  may 
dispose  of  her  chattels  by  will,  without  the  consent  of  her  lord :  {b)  and  any 
feme-covert  may  make  her  will  of  goods,  which  are  in  her  possession  in  auter 
droit y  as  executrix  or  administratrix ;  for  these  can  never  be  the  property  of  the 
husband :  ^6*)  and,  if  she  has  anv  pin-money  or  separate  maintenance,  it  is  said 
she  may  dispose  of  her  savings  thereout  *by  testament,  without  the  con-  i-  hiaqq  i 
trol  of  her  husband,  {d)  But,  if  a  feme-sole  makes  her  will,  and  after-  *-  -* 
wards  marries,  such  subseauent  marriage  is  esteemed  a  revocation  in  law,  and 
entirely  vacates  the  will,  (e)  (6) 

3.  Persons  incapable  of  making  testaments,  on  account  of  their  criminal  con- 
duct, are,  in  the  first  place,  all  traitors  and  felons,  from  the  time  of  conviction ; 
for  then  their  goods  and  chattels  are  no  longer  at  their  own  disposal,  but  for- 
feited to  the  kin^.  Neither  can  a  felo  de  se  make  a  will  of  goods  and  chattels, 
for  they  are  forfeited  by  the  act  and  manner  of  his  death ;  but  he  may  make  a 
devise  of  his  lands,  for  they  are  not  subjected  to  any  forfeiture.  (/)  (7)  Outlaws 

(»)  Godolph.  p.  1,  c.  9.  CtJ  FY.  81, 1,  77.  (u)  4  Rep.  61. 

Cvj  Dr.  A  St.  d.  1,  c.  7.  (wj  Bro.  Abr.  tit.  2>evUe,  34.    Stra.  891. 

Cxj  The  King  v.  Beiteaworth,  T.  13  Geo.  II,  B.  R.  (y)  Cro.  Car.  376.    1  Mod.  811. 

CzJ  iy.  28,  1,  6.  (aj  Ff,  39,  6,  25.  (bj  Co.  LItt.  133.  (c)  Godolph.  1, 10. 

(dj  Prec.  Chan.  44.  (ej  4  Bop.  60.    2  P.  Wma.  324.  C/J  Plowd.  261. 

(5)  This  notion  is  now  exploded.  See  Reynolds  t;.  Reynolds,  1  Speers,  256 ;  Weir  v,  Piti- 
geraid,  2  Bradf.  Sur.  R.  42 ;  Redf.  on  WiUs,  5:«8. 

(6)  The  teudenoy  is  very  strong  in  the  United  States  to  remove  all  the  disabilities  which  oor- 
ertare  imposes  to  tJie  disposition  of  property,  whether  by  will  or  otherwise,  and  in  some  of  the 
states  this  is  already  done. 

(7)  Lands  were  never  forfeited  withont  an  attainder  by  dne  conrse  of  law,  and  now  attainders 
do  not  extend  to  the  corruption  of  blood. 
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also,  though  it  be  for  debt,  are  incapable  of  making  a  will,  so  long  as  the  ont- 
lawry  subsists,  for  their  goods  and  chattels  are  forfeited  during  that  time.  (^>  As 
for  persons  guilty  of  other  crimes,  short  of  felonj,  who  are  by  the  civil  law  j#re- 
cluded  from  making  testaments,  (as  usurers,  libelers,  and  others  of  a  worsf 
stamp),  by  the  common  law  their  testaments  may  be  good,  (h)  And  in  general 
the  rule  is,  and  has  been  so,  at  least  ever  since  Olanyirs  time,  (t)  quod  libera  sit 
cujuscunque  ultima  voluntas. 

Let  us  liext,  thirdly^  consider  what  this  last  will  and  testament  is,  which 
almost  every  one  is  thus  at  liberty  to  make ;  or,  what  are  the  nature  and  inci- 
dents of  a  testament  Testaments,  both  Justinian  (/)  and  Sir  Edward  Coke {k) 
agree  to  be  so  called,  because  they  are  testatio  mentis :  an  etymon  which  seems 
to  savour  too  much  of  the  conceit ;  it  being  plainly  a  substantive  derived  fi-om 
the  verb  testari,  in  like  manner  as  furaffie^itum,  incrementumj  and  others,  from 
other  verbs.  Tho  definition  of  the  old  Roman  lawyers  is  much  better  than 
their  etymolo^;  ^'voluntatis  nostrm  justa sejitentiade  eo,quod  quis post  mortem 
-suam  fieri  veht :"  (l)  which  may  be  thus  rendered  into  English,  "  the  legal  deela- 
r  ^gQQ  1  ration  of  a  man's  intentions,  *which  he  wills  to  be  performed  after  his 
1-  J   death."    It  is  called  se^itentia,  to  denote  the  circumspection  and  pru- 

dence with  which  it  is  supposed  to  be  made ;  it  is  voluntatis  nostra  sententia 
because  its  efficacy  depends  on  its  declaring  the  testator's  intention,  whence  in 
England  it  is  emphatically  styled  his  will :  it  is  justa  sententia  ;  that  is,  drawn^ 
attested,  and  published,  with  all  due  solemnities  and  forms  of  law ;  it  is  de  eo, 
quod  outs  post  morte^n  suam  fieri  velity  because  a  testament  is  of  no  force  till 
after  tne  death  of  the  testator. 

These  testaments  are  divided  into  two  sorts:  written  and  verhcd  or  nuncupa-- 
tivej  of  which  the  former  is  committed  to  writing,  the  latter  depends  merely 
upon  oral  evidence,  being  declared  by  the  testator  m  extremis  before  a  sufficient 
number  of  witnesses,  and  afterwards  reduced  to  writing.  A  codicil,  codicillus, 
a  little  book  or  writing,  is  a  supplement  to  a  will,  or  an  addition  made  by  the 
testator  and  annexed  to,  and  to  be  taken  as  part  of,  a  testament ;  being  for  its 
explanation,  or  alteration,  or  to  make  some  addition  to,  or  else  some  subtraction 
from,  the  former  dispositions  of  the  testator,  (m)  This  may  also  be  either  writ- 
ten or  nuncupative. 

But,  as  nuncupative  wills  and  codicils  (which  were  fonnerly  more  in  use  than  . 
at  present,  when  the  art  of  writing  is  become  more  universal)  are  liable  to 
great  impositions,  and  may  occasion  many  peijuries,  the  statute  of  frauds,  29 
Car.  II,  c.  3,  hath  laid  them  under  many  restrictions ;  except  when  made  by 
mariners  at  sea,  and  soldiers  in  actual  service.  As  to  all  other  persons,  it  enacts: 
1.  That  no  written  will  shall  be  revoked  or  altered  by  a  subsequent  nuncupative 
one,  except  the  same  be  in  the  lifetime  of  the  testator  reduced  to  writing,  and 
read  over  to  him,  and  approved ;  and  unless  the  same  be  proved  to  have  been  so 
done  by  the  oaths  of  three  witnesses  at  the  least:  who,  by  statute  4  and  5  Ann. 
c.  16,  must  be  such  as  are  admissible  upon  trials  at  common  law.  2.  That  no 
nuncupative  will  shall  in  anywise  be  good,  where  the  estate  bequeathed  exceeds 
30Z., unless  proved  by  three  such  witnesses,  present  at  the  making  thereof  (the 
Roman  law  requiring  seven),  (n)  and  unless  they  or  some  of  them  wei'e  specially 
r*'>01  1  '■^^l^i^^^  ^^  ^^^  *witness  thereto  by  the  testator  himself;  and  unless 
L  -I   it  was  made  in  his  last  sickness,  in  his  own  habitation  or  dwelling- 

liouse,  or  where  he  had  been  previously  resident  ten  days  at  the  least,  except  he 
be  surprised  with  sickness  on  a  journey,  or  from  home,  and  dies  without  return- 
ing to  his  dwelling.  3.  That  no  nuncupative  will  shall  be  proved  by  the  wit- 
nesses after  six  months  from  the  making,  unless  it  were  put  in  writing  within 
six  days.  Nor  shall  it  be  proved  till  fourteen  days  after  the  death  of  the  testa- 
tor, nor  till  process  hath  first  issued  to  call  in  the  widow,  or  next  of  kin,  to 
contest  it,  if  they  think  proper.  Thus  hath  the  legislature  provided  against  any 
frauds  in  setting  up  nuncupative  wills,  by  so  numerous  a  train  of  requisites, 

(0)  Fitz.  Abr.  tit.  DueeiU,  16.  (A)  Qodolph.  p.  1,  c.  12.  (i)  I.  7,  o.  5.  {j)  Inst.  S.  10. 

i)  1  Inst.  111.  39.  {I)  If,  28,  1, 1.  .    (»)  Godolph.  p.  1,  o.  1,  |  3.  (»)  Inst.  2, 10, 14. 
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that  the  thing  itself  has  fallen  into  disuse;  (8)  and  is  hardly  ever  heard  of,  hut 
in  the  only  instance  where  favor  ouffht  to  be  shown  to  it,  whfen  the  testator  is 
surprised  by  sudden  and  violent  sickness.  The  testamentary  words  must  be 
spoken  ^^ith  an  intent  to  bequeath,  not  any  loose,  idle  discourse  in  his  illness; 
for  he  must  require  the  by-standers  to  bear  witness  of  such  his  intention: 
the  will  must  be  made  at  home,  or  among  his  family  or  friends,  unless  by 
unavoidable  accidents;  to  prevent  impositions  from  strangers:  it  must  be  in 
his  last  sickness ;  for,  if  he  recovers  he  may  alter  his  dispositions,  and  has  time 
to  make  a  written  will:  it  must  not  be  proved  at  too  long  a  distance  from  the 
testator's  death,  lest  the  words  should  escape  the  memory  of  the  witnesses ;  nor 
yet  too  hastily  and  without  notice,  lest  the  family  of  the  testator  should  be  put 
to  inconvenience,  or  surprised. 

As  to  written  wills,  they  need  not  any  witness  of  their  publication.  I  speak 
not  here  of  devises  of  lands,  which  are  quite  of  a  different  nature;  being  con- 
veyances by  statute,  unknown  to  the  feudal  or  common  law,  and  not  under 
the  same  jurisdiction  as  personal  testaments.  But  a  testament  of  chattels  writ- 
ten in  the  testator's  own  hand,  though  it  has  neither  his  name  nor  seal  to  it,  nor 
witnesses  present  at  its  publication,  is  good ;  provided  sufficient  proof  can  be 
had  that  it  is  his  handwriting,  (o)  And  though  *written  in  another  r  ^^q^  -i 
man's  hand,  and  never  signed  by  the  testator,  yet,  if  proved  to  be  accord-   *•  J 

ing  to  his  instructions  and  approved  by  him,  it  hath  been  held  a  good  testa- 
ment of  the  personal  estate.  (;/)  Yet  it  is  the  safer  and  more  prudent  way, 
and  leaves  less  in  the  breast  of  the  ecclesiastical  judge,  if  it  be  signed  or 
sealed  by  the  testator,  and  published  in  the  presence  of  witnesses :  which  last 
was  always  required  in  the  time  of  Bracton ;  (q)  or,  rather,  he  in  this  respect 
has  implicitly  copied  the  rule  of  the  civil  law.  (9) 

(o)  Godolph.  p.  1,  c  21.    Gilb.  Rep.  260.  (p)  Comyns,  4S8,  463,  454.     '       {q)  L,  %  o.  86. 

(8)  [NnncuDative  wills  are  not  favorites  witli  courts  of  probate,  though,  if  duly  proved, 
they  are  equally  entitled  to  be  pronounced  for  with  written  wills.  Much  more,  however,  is 
requisite  to  the  due  proof  of  a  nuncupative  will  than  of  a  written  one,  in  several  partioular.-i. 
In  the  first  place,  the  provisions  of  the  statute  of  frauds  must  be  strictly  complied  with,  to 
entitle  any  nuncupative  will  to  probate.  Consequently,  tbe  absence  of  due  proof  of  any  one 
of  these  (that  enjoining  the  rogatio  testium,  or  calling  upon  persons  to  bear  witness  of  the  act, 
for  instance :  Bennett  v.  Jackson,  1  Phillim.  191 ;  Parsons  v.  Miller,  id.  195,  is  fatal,  at  once, 
to  a  case  of  this  species.  But,  added  to  this,  and  independent  of  the  statute  of  frauds,  the 
factum  of  a  nuncupative  will  requires  to  be  proved  by  evidence  more  strict  and  stringent 
than  that  of  a  written  one,  in  every  single  particular.  This  is  requisite  in  consideration  of 
the  facilities  with  which  frauds  in  setting  up  nuncupative  wills  are  obviously  attended ;  facili- 
ties which  absolutely  require  to  be  counteracted  by  courts  insisting  on  the  strictest  proof  as 
to  the  facta  of  such  wills.  The  testamentary  capacity  of  the  deceased,  and  the  animus  testandi 
at  the  time  of  the  alleged  nuncupation,  must  appear  by  the  clearest  and  most  undisputable 
testimony.  Al)ove  all,  it  must  plainly  result  from  the  evidence,  that  the  instrument  pro- 
pounded contains  a  true  substance  and  import,  at  least,  of  the  alleged  nuncupation;  and 
consequently  that  it  embodies  the  deceased's  real  testamentary  intentionB.  Leman  v,  Bonsall, 
1  Addams,  389. 

The  statute  of  frauds  is  imperative,  that  a  nuncupative  will  must  be  proved  by  the  oaths 
of  three  witnesses;  therefore,  supposing  no  more  than  three  witnesses  were  present  at  the 
making  of  such  will,  the  death  of  any  one  of  them,  before  such  proof  has  been  formally 
made,  will  render  the  nuncupative  will  void ;  however  clear  and  unsuspected  the  evidence  of 
the  two  surviving  witnesses  to  the  transaction  may  be :  Phillips  v,  the  Parish  of  St.  Clement's 
Banes,  1  Eq.  Ca.  Ab.  404 ;  though  at  law,  the  execution  of  a  written  will  is  usually  proved  by 
calling  one  of  the  subscribing  witnesses;  and  notwithstanding  it  is  the  general  rule  of  equity 
to  examine  all  the  subscribing  witnesses,  this  rule  does  not  apply  when  any  of  the  witnesses 
are  dead,  or  cannot  be  discovered,  or  brought  within  the  jurisdiction.] 

The  power  to  make  a  nuncupative  will  is  very  much  restricted  in  the  United  States,  being 
oonfinea  generally  to  soldiers  in  aervice  and  sailors  upon  a  voyage,  who  are  allowed  to  dispose 
of  personal  estate  in  this  manner,  but  usually  to  the  extent  of  a  few  hundred  dollars  only.  As  to 
the  hazards  attending  the  authority  to  make  such  wills,  see  Prince  v.  Hazleton,  !iA)  Johns. 
502.  In  England  now,  the  right  to  make  a  nuncupative  will  is  restricted  to  soldiers  and  mari- 
ners.   See  statute  1  Yic.  c.  26,  $  9  and  12. 

(9)  Witnesses  are  generally  required  to  all  wills  m  the  United  States,  though  the  number 
varies ;  in  some  three  oeing  requisite,  and  in  others  two  only.  And  the  wills  act  of  1  Vic.  o. 
26,  requires  wills  of  either  real  or  personal  estate  to  be  attested  by  and  subscribed  by  two  or 
more  witnesses.    Sec.  9. 
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No  testament  is  of  any  effect  till  after  the  death  of  the  testator.  "  Nam  omne 
testatnentum  morte  consummatum  est:  et  voluntas  testatoris  est  ambulaloria 
usque  ad  mortem^  (r)  (10)  And  therefore,  if  there  be  many  testaments,  the  last 
overthrows  all  the  former :(«)  but  the  republication  of  a  former  will  revokes 
one  of  a  later  date,  and  establishes  the  first  again,  (t)  Ql) 

Hence  it  follows,  that  testaments  may  be  avoided  tnree  ways:    1.  If  made  by 
a  person  labouring  under  any  of  the  incapacities  before  mentioned:  2.   By 
making  another  testament  of  a  later  date :  and,  3.  By  cancelling  or  revoking  it. 
For,  though  I  make  a  last  will  and  testament  irrevocable  in  the  strongest  words, 
yet  I  am  at  liberty  to  revoke  it:  because  my  own  act  or  words  cannot  alter  the 
disposition  of  law,  so  as  to  make  that  irrevocable  which  is  in  its  own  nature 
revocable,  {u)    For  this,  saith  Lord  Bacon,  {w)  would  be  for  a  man  to  deprive 
himself  of  that,  which  of  all  other  things  is  most  incident  to  human  condition  ; 
and  that  is,  alteration  or  repentance,    ft  hath  also  been  held,  that,  without  an 
express  revocation,  if  a  man,  who  hath  made  his  will,  afterwards  marries  and 
hath  a  child,  this  is  a  presumptive  or  implied  revocation  of  his  former  will^ 
which  he  made  in  a  state  of  celibacy,  {x)  (12)     The  Romans  were  also  wont  to 
set  aside  testaments  as  being  inofficiosa,  deficient  in  natural  duty,  if  they  dis- 
r  *50S  1   ^^^^rited  or  totally  passed  by  (without  assigning  a  true  and  *sumcient 
*-         J   reason)  (y)  any  of  the  children  of  the  testator.  («)     But,  if  the  child  had 
any  legacy,  though  ever  so  small,  it  was  a  proof  that  the  testator  had  not  lost 
his  memory  or  his  reason,  which  otherwise  the  law  presumed ;  but  was  then 
supposed  to  have  acted  thus  for  some  substantial  cause:  and  in  such  case  no 
querela  inofficio&i  testament i  was  allowed.    Hence  probably  hath  arisen  that 
groundless  vulgar  error,  of  the  necessity  of  leaving  the  heir  a  shilling,  or  some 
other  express  legacy,  in  order  to  disinherit  him  efectually :  whereas  the  law  of 
England  makes  no  such  constrained  suppositions  of  forgetfulness  or  insanity; 
and  therefore,  though  the  heir  or  next  of  kin  be  totally  omitted,  it  admits  no 
querela  inofficiosiy  to  set  aside  such  a  testament.  (13) 

We  are  next  to  consider,  fourthly ,  what  is  an  executor,  and  what  an  admin- 
istrator; and  how  they  are  both  to  be  appointed. 

An  executor  is  he  to  whom  another  man  commits  by  will  the  execution  of 
that  his  last  will  and  testament.  And  all  persons  are  capable  of  being  execu- 
tors, that  are  capable  of  making  wills,  and  many  others  besides;  as  feme- 
coverts  (14)  and  infants;  nay,  even  infants  unborn,  or  in  ventre  sa  mere,  may 

(r)  Co.  Litt  112.  (»)  Litt.  «  168.    Perk.  478.  [t)  Perk.  479.  («)  8  Rep.  82.  (w)  Elem.  c.  19. 

{X)  Lord  Baym.  441.    1  P.  Wins.  204.  (y,  See  book  I,  oh.  16.  [z)  Iiiat.  2, 18, 1. 

(10)  [This,  Lord  Loughborough  observed,  was  the  most  general  maxim  he  knew :  Matthews 
r.  Warner,  4  Ves.  210 :  it  is  essential  to  every  testamentary  instrument,  that  it  may  be  altered 
even  in  artienlo  nwrtis :  Balch  v.  Symes,  1  Turn,  and  Rusr.  92 ;  irrevocablility  would  destroy 
its  essence  as  a  last  will.  Hobson  t;.  Blackburn^  1  Addams,  278;  Reid  v.  Shergold,  10 
Ves.  379.1 

(11)  [Kepublication  of  a  will  makes  the  will  speak  as  of  the  time  of  such  republication. 
Long  V.  Aldred,  3  Addams,  51 ;  CK)odtitle  v.  Meredith,  2  Mau.  and  Sel.  14.  If  a  man  by  a 
second  will  revokes  a  former,  but  keeps  the  first  undestroyed,  and  afterwards  destroy  the 
second ;  whether  the  first  will  is  therebv  revived,  has  been  much  questioned :  the  result  seems 
to  be,  that  no  general  and  invariable  rule  prevails  upon  the  subject,  but  it  must  depend  upon 
the  intention  of  the  testator,  as  that  is  to  be  collected  from  the  circumstances  of  each  particu- 
lar ca?4e.] 

(12)  Now  by  the  wills  act  of  1  Vic.  c.  26,  J  18,  every  will  made  since  1837,  by  man  or 
woman,  is  revoked  by  his  or  her  marriage,  excepting  only  certain  wills  executed  under  a 
power  of  appointment. 

(13)  [Courts  of  probate,  however,  look  with  much  greater  jealousy  at,  and  require  more 
stringent  evidence  in  8uppf)rt  of,  an  inofficious  teKtament  than  one  which  is  cx>nt«(mant  with 
the  testator's  duties,  and  with  natural  feeling.  Brogden  v.  Brown,  2  Addams,  449;  Dew  v. 
Oiork,  3id.  207.] 

(14)  [But  a  feme-coverte  should  not  be  allowed  to  act  as  an  executrix  or  administratrix^ 
without  the  assent  of  her  husband :  for,  as  he  would  be  answerable  for  her  acts  in  either  or 
those  capacities,  he  ought  not  to  be  exposed  to  this  responsibility,  unless  by  his  own  concur- 
rence. See  1  Anders.  117,  case  164.  It  niiffht  be  equally  injurious  to  the  legatees,  creditors, 
or  next  of  kin,  of  a  testator,  or  iutu^itate,   if   a  married    woman  were  allowed  to  act  as 
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be  made  executors,  (a)  But  no  infant  can  act  as  such  till  the  age  of  seventeen 
years ;  till  which  time  administration  must  be  granted  to  some  other,  durante 
minore  mtate.  (b)  (15)  In  like  manner  as  it  may  be  granted  durante  absentia,  or 
pendente  lite  ;  when  the  executor  is  out  of  the  realm,  (c)  or  when  a  suit  is  com- 
menced in  the  ecclesiastical  court  touching  the  validity  of  the  will,  (d)  Thio 
appointment  of  an  executor  is  essential  to  the  making  of  a  will :  (e)  and  it  may 
be  performed  either  bv  express  words,  or  such  as  strongly  imply  the  same.  (16) 
But  if  the  testator  makes  an  incomplete  will,  without  naming  any  executors,  or 
if  he  names  incapable  persons,  or  if  the  executors  named  refuse  "to  act :  in  any 
of  these  cases  the  ordinary  must  *grant  administration  cum  testamento  r  ^^^^^  • 
annezo  (/)  to  some  other  person ;  and  then  the  duty  of  the  administra-   L  J 

tor,  as  also  when  he  is  constituted  only  durante  minore  oetate,  &c.,  of  another, 
is  very  little  different  from  that  of  an  executor..  And  this  was  law  so  early  as 
the  reign  of  Henry  II;  when  Glanvil  (g)  informs  us,  that  'Uestamenti  execu- 
tores  esse  debent  ii,  quos  testator  ad  hoc  elegerit,  et  qiiibus  curam  ipse  comiserit ; 
si  vero  testator  nullos  ad  hoc  nominaverit,  possunt  propinqui  et  consanquinei  ip- 
sius  defuncti  ad  id  faciendum  se  ingerere. 

But  if  the  deceased  died  wholly  intestate,  without  making  either  will  or 
executors,  then  general  letters  of  administration  must  be  granted  by  the  ordi- 
nary to  such  administrator  as  the  statutes  of  Edward  the  Third  and  Henry  the 
Eighth,  before  mentioned,  direct  In  consequence  of  which  we  may  observe : 
1.  That  the  ordinary  is  compellable  to  grant  administration  of  the  goods  and 
chattels  of  the  wife,  to  the  husband,  or  his  representatives:  (A)  and  of  the  hus- 
band's effects,  to  the  widow,  or  next  of  kin;  but  he  may  grant  it  to  either,  or 
ooth,  at  his  discretion,  (i)  2.  That,  among  the  kindred,  those  are  to  be  preferred 
that  are  the  nearest  in  decree  to  the  intestate ;  but,  of  persons  in  equal  degree, 
the  ordinary  may  take  which  he  pleases.  (^)  3.  That  this  near^iess  or  propin- 
quity of  degree  shall  be  reckoned  according  .to  the  computation  of  the  civil- 
ians; (^)  and  not  of  the  canonists,  which  the  law  of  England  adopts  in  the 
descent  of  real  estates:  (m)  because,  in  the  civil  computation,  the  intestate  him- 
self is  the  terminus,  a  quo  the  several  degrees  are  numbered ;  and  not  the  com- 
mon ancestor,  according  to  the  rule  of  the  canonists.  And,  therefore,  in  the 
first  place  the  children,  or  (on  failure  of  children)  the  parents  of  the  deceased, 
are  entitled  to  the  administration ;  both  which  are  indeed  in  the  first  degree ; 
but  *with  us  (n)  the  children  are  allowed  the  preference,  (o)  Then  r^KQKi 
follow  brothers,  (p)  grandfathers,  (q)  uncles  or  nephews,  (r)  J'and  the   ^  -* 

females  of  each  class  respectively,)  and  lastly,  cousins.  4.  The  half-blood  is 
admitted  to  the  administration  as  well  as  the  whole ;  for  they  are  of  the  kindred 
of  the  intestate,  and  only  excluded  from  inheritances  of  land  upon  feudal  rea- 
sons.   Therefore,  the  brother  of  the  half-blood  shall  exclude  the  uncle  of  the 

Ca)  West.  Svmb..  p.  1.   J  635.  rh)  Went  Off.  Ex.  o.  18.  (e)  1  Lntw.  842. 

fdj  2  P.  Wrns.  588   KK).  (ej  Went.  c.  1.    Plowd.  281.    _^       (f)  1  Boll.  Abr.  907.    Comb.  90. 

(g)  I.  7,  c.  «.  (hj  Cro.  Car,  103.    Stat.  2:)  Car  II.c.  3.    1  P.  Wins.  381.  fij  Salk.  36.    Stra.  682. 

at)  See  page  496.  flJ  Prec.  Chanc.  693.  (mj  See  pages  208,  907,  224. 

(nj  Godolph.  p.  2.  o.  St,  H.    2  \  erii.  125. 

Coj  In  (xermanv  there  was  a  long  dispute  whethei:  a  man's  children  should  inherit  his  effects  during  the 
life  of  their  gi-andrather ;  whi»ih  dcpendd  ^as  we  shall  see  hereafter^  on  the  same  principles  as  the  granting 
oradniinislrntions.  At  last  it  was  ai;reed  at  the  diet  of  Arensberg,  about  the  middie  or  the  tenth  century, 
that  the  point  should  be  decided  by  combat.  Accordingly,  an  equal  number  of  champions  belni?  chosen 
on  both  sides,  those  of  the  children  obtained  the  victory,  and  so  the  law  was  establislied  in  their  favour, 
thai  the  issue  of  a  person  deceased  shall  be  entitled  to  his  goo«l8  and  chattels  in  preference  to  his  parents. 
(Mod.  Un.  Hist,  xxix  '28.) 

rpj  Harris  in  Nov.  118,  c.  2.  Cq)  Preo.  Chan.  627.    1  P.  Wms.  41.  (rj  Atk.  456. 

executrix,  or  adminiatjatrix,  when  her  hasband  was  not  amenable  to  the  courts  of  this  countrr  ; 
for,  if  she  should  waste  the  assets,  the  parties  mterested  would  have  no  remedy,  as  the 
husband  must  be  joined  in  any  action  brought  against  her  in  respect  of  such  transactions. 
Taylor  v.  AUen,  2  Atk.  213.] 

See  Barber  v.  Bush,  7  Mass.  510;  Palmer  v,  Oakley,  2  Bong.  Mich.  433;  Edmundson  v. 
Roberts,  1  How.  Miss.  322. 

(15)  But  no  such  grant  is  necessary  where  there  are  two  executors,  one  of  whom  is  of  fuU 
age.    See  l'\)xwis4t  v.  Tremain,  1  Mod.  47. 

(16)  See  Pickering  v.  Towers^  Ambl.  364. 
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whole  blood :  (s)  and  the  ordinary  may  ^rant  administration  to  the  sister  of  tbp 
naif,  or  the  brother  of  the  whole  blood,  at  his  own  discretion,  (t)  6.  If  none 
of  the  kindred  will  take  out  administration,  a  creditor  may,  by  custom,  do  it  (w) 
6.  If  the  executor  refuses,  or  dies  intestate,  th«i  administration  may  be  granted 
to  the  residuary-  legatee,  in  exclusion  of  the  next  of  kin.  (w)  7.  And,  lastly,  the 
ordinary  may,  in  defect  of  all  these,  commit  administration,  (as  he  might  have 
done  (x)  before  the  statute  of  Edward  III,)  to  such  discreet  person  as  he  approves 
of;  or  may  grant  him  letters  ad  colligendum  bona  defunctiy  which  neither 
makes  him  executor  nor  administrator ;  his  only  business  being  to  keep  the 
goods  in  his  safe  custody,  (y)  and  to  do  other  acts  for  the  benefit  of  such  as  are 
entitled  to  the  property  of  the  deceased,  (z)  If  a  bastard,  who  has  no  kindred, 
being  nullius films,  or  any  one  else  that  has  no  kindred,  dies  intestate,  and  with- 
out wife  or  child,  it  formerly  hath  been  held  {a)  that  the  ordinary  might  seize 
his  goods  and  dispose  of  them  in  pios  usus.  But  the  usual  course  now  is  for 
r  4tgQg  1  some  one  to  procure  letters  *patent,  or  other  authority  from  the  king: 
^  ^   and  then  the  ordinary  of  course  grants  administration  to  such  appoint^ 

of  the  crown,  (b) 

The  interest  vested  in  the  executor  by  the  will  of  the  deceased  may  be  con- 
tmued  and  kept  alive  by  the  will  of  the  same  executor:  (17)  so  that  the  executor 
of  A's  executor  is  to  all  intents  and  purposes  the  executor  and  representative 
of  A  himself;  (c)  but  the  executor  of  A's  administrator,  or  the  administrator 
of  A's  executor,  is  not  the  representative  of  A.  (d)  For  the  power  of  an  execu- 
tor is  founded  upon  the  special  confidence  and  actual  appointment  of  the 
deceased ;  and  such  executor  is  therefore  allowed  to  transmit  that  power  to 
another,  in  whom  he  has  equal  confidence ;  but  the  administrator  of  A  is  merely 
the  officer  of  the  ordinary,  prescribed  to  him  by  act  of  parliament,  in  whom  the 
deceased  has  reposed  no  tinist  at  all :  and  therefore,  on  the  death  of  that  officer, 
it  results  back  to  the  ordinary  to  appoint  another.  And,  with  regard  to  the 
administrator  of  A's  executor,  he  has  clearly  no  privity  or  relation  to  A ;  being 
only  commissioned  to  administer  the  effects  of  the  intestate  executor,  and  not 
of  the  original  testator.  Wherefore,  in  both  these  cases,  and  whenever  the 
course  of  representation  from  executx)r  to  executor  is  interrupts  by  any  one 
administration,  it  is  necessary  for  the  ordinary  to  commit  administration  afresh, 
of  the  goods  of  the  deceased  not  administered  by  the  former  executor  or  admin- 
istrator. And  this  administrator  de  bonis  non  is  the  only  legal  representative 
of  the  deceased  in  matters  of  personal  property,  (e)  But  he  may,  as  well  as  an 
original  administrator,  have  only  a  limited  or  special  administration  committed 
to  his  care,  viz. :  of  certain  specific  effects,  such  as  a  term  of  years,  and  the  like ; 
the  rest  being  committed  to  others.  (/) 

r  ^gQw  1  *Having  thus  shown  what  is,  and  who  may  be,  an  executor  or  admin- 
L  J   istrator,  I  proceed  now,  fiftlilv  and  lastly,  to  inquire  into  some  few  of  the 

principal  points  of  their  office  and  duty.  These  in  general  are  very  much  the 
same  in  both  executors  and  administrators;  excepting,  first,  that  the  executor  is 
bound  to  perform  a  will,  which  an  administrator  is  not,  unless  where  a  testament 
is  annexed  to  his  administration,  and  then  he  differs  still  from  an  executor;  and, 
secondly,  that  an  executor  may  do  many  acts  before  he  proves  the  will,  (^)  (18) 

(sj  1  Venti*.  425.  CV  Aleyn.  36.    Styl.  74.  fuj  Salk.  88.  Cw)  1  Sid.  S81.    1  Ventr.  ai9. 

(xj  Plowd,  278.  (yj  Weiitw.  ch.  U.  (zj  2  Inst.  398.  (a)  Salk.  37. 

(bj  3  P.  Wms.  33.  Cc)  Stat.  2ft  E<lw,  IH,  st.  5.  c.  5.    1  Leon.  275. 

(dj  Bro,  Abr.  tit.  AdminUtrator,  7.  (e)  Styl.  225, 

(fj  1  Roll.  Abr.  90S.    Godolpb.  p.  2,  c.  30.    Salk.  3B.  (g)  Wentw.  ch.  8. 


(17)  This,  it  is  apprehended,  is  not  generally  true  in  the  United  States,  but,  on  the  other  hand, 
on  the  death  of  an  executor,  administration  de  bonis  non  with  the  will  annexed  must  be 
granted. 

(lb)  [Before  he  proves  the  will,  he  may  lawfully  perform  most  acts  incident  to  the  office : 
Wankford  v.  Wankford,  1  Salk.  301 ;  he  does  not  derive  his  title  under  the  probate,  but  under 
the  will ;  the  pn>bate  is  only  evidence  of  his  right :  Smith  v.  Milles,  1  T.  R.  4ri0 ;  it  is  true,  that, 
in  order  to  assort  comp'etely  his  claims  in  a  conrt  of  justice*,  he  must  produce  the  copy  of  tho 
will,  certified  under  the  seal  of  the  ordiuary ;  but  it  is  not  necessary  he  should  bo  in  poesessiuii 
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but  an  administrator  may  do  nothing  (19)  till  letters  of  administration  are 
issued;  for  the  former  derives   his  power  from  the  will  and  not  from  the 

firobate,  {h)  the  latter  owes  his  entirely  to  the  appointment  of  the  ordinary, 
f  a  stranger  takes  npon  him  to  act  as  executor,  without  any  just  authority 
(as  by  intermeddling  with  the  goods  of  the  deceased,  (i)  and  many  other  transac- 
tions),  (k)  he  is  called  in  law  an  executor  of  his  own  wrong  {de  son  tori),  (20^  and 
is  liable  to  all  the  trouble  of  an  executorship,  without  any  of  the  profits  or 
advantages :  but  merely  doing  acts  of  necessity  or  humanity,  as  locking  up  the 
goods,  or  burying  the  corpse  of  the  deceased,  will  not  amount  to  such  an  inter- 
meddling as  will  charge  a  man  as  executor  of  his  own  wrong,  (l)  Such  a  one 
cannot  bring  an  action  himself  in  right  of  the  deceased,  (m)  (21)  but  actions 
may  be  brought  against  him.  And  in  all  actions  by  creditors  against  such  an 
officious  intruder,  he  shall  be  named  an  executor,  generally ;  (n)  for  the  most 
obvious  conclusion  which  strangers  can  form  from  his  conduct  is,  that  he  hath 
a  will  of  the  deceased,  wherein  ne  is  named  executor,  but  hath  not  yet  taken 
probate  thereof,  (o)  He  is  chargeable  with  the  debts  of  the  deceased,  so  far  as 
assets  come  to  his  hands ;  (p)  and,  as  against  creditors  in  general,  shall  be 
allowed  all  payments  made  to  any  other  creditor  in  the  same  or  a  superior 
degree,  (§')  *him8elf  only  excepted,  (r)  And  though,  as  against  the  [■♦kqo-i 
rightful  executor  or  administrator,  he  cannot  plead  such  payment,  yet  it    I  ^ 

shall  be  allowed  him  in  mitigation  of  damages ;  («)  unless,  perhaps,  upon  a  defi- 
ciency of  assets,  whereby  the  rightful  executor  may  be  prevented  from  satisfying 
his  own  debt,  {t)  (22)  But  let  us  now  see  what  are  the  power  and  duty  of  a 
rightful  executor  or  administrator. 

1.  He  must  bury  the  deceased  in  a  manner  suitable  to  the  estate  which  he 
leaves  behind  him.  Necessary  funeral  expenses  are  allowed,  previous  to  all 
other  debts  and  charges ;  but  if  the  executor  or  administrator  be  extravagant,  it 
is  a  species  of  devastation  or  waste  of  the  substance  of  the  deceased,  and  shall 

(h)  Comyns.  151.  (i)  B  Rep.  33,  34.  (h)  Wentw.  ch.  14.    Stat.  48  Eli«.  c.  8.  (l)  Dyer,  168. 

(m)  Bro.  Abr.  t.  AdminUtrator,  8.  (nj  5  Itep.  31.  (o)  12  Mod.  471.  (p)  Dyer,  166. 

(q)  1  Chan.  Cm.  33.  (r)  5  Rep.  30.    Moor,  527.  (tj  12  Mod.  441,  471.  (tj  Weatw.  ch.  14. 

of  this  evidence  of  his  right  at  the  time  he  commences  an  action  at  law.  as  executor ;  it  will 
be  in  due  time,  if  he  obtain  it  before  he  declares  in  such  action  (see  the  l&stnote):  so,  if  he 
file  a  bill  in  equity,  in  the  same  character,  a  probate  obtained  at  any  time  before  the  hearing  of 
the  cause  will  sustain  the  suit.  Humphreys  v.  Humphreys,  3  P.  Wms.  351.]  See  alsoSeabrook 
V.  Williams,  3  McCord,  371 ;  Dawea  i-.  Bovlston,  9  Mass.  337;  Shirley  v.  Healds,  34  N.  H.  407  ; 
Hand  v.  Hubbard,  4  Met.  256.  The  title  of  an  administrator,  however,  so  far  a.s  may  be  neces- 
sary to  prevent  injustice  and  protect  the  interest  of  the  estate,  will  relate  back  to  the  death  of  the 
intestate.  See  Poster  r.  Bates,  12  M.  and  W.  333;  Welchman  v.  Sturgis,  13  Q.  B.  552.  The 
practical  difference  between  the  two  cases  is  not  therefore  very  important. 

(19)  [A  perstm  who  takes  upon  himself  to  interfere  with  the  effects  of  a  party  deceased,  or,  at 
all  events,  to  disp(»se  thereof,  or  apply  them  to  his  own  use,  will,  by  such  interference,  constitute 
himself  an  executor  de  son  toi%  as  stated  in  the  text :  and  see  Edwards  v,  Harben,  2  T.  R.  597 ; 
but  Lord  Hardwicke  held,  that,  although  a  person  entitled  to  administration  could  not,  before 
administration  actuallj[  granted  to  him,  commence  an  action  at  law  (see  the  last  note,  as  to  an  exe 
cut<3r  who  has  not  obtained  probate),  he  might  be  allowed  to  file  a  bill  in  equity,  as  administrator, 
and  that  such  bill  would  be  sustained  by  an  administration  subsequently  tsiken  out.  Fell  v.  Lut- 
widge,  Barnard.  Ch.  Rep.  320;  S.  C,  2  Atk.  120.J 

(iS))  [Whether  a  man  has  or  has  not  rendered  himself  liable  to  be  treated  as  an  executor  de  son 
tortf  is  not  a  question  to  be  lefl  to  a  jury ;  but  is  a  conclusion  of  law  to  be  drawn  by  the  court 
Ifefore  which  that  question  is  raised.    Padget  v.  Priest,  2  T.  R.  99. 

(21)  [But,  if  a  person  entitled  to  letters  of  administration  is  opposed  in  the  ecclesiastical 
court,  and  does  any  acts  pendente  lite  to  make  himself  executor  de  son  tort,  those  acts  will  bo 
purged  by  his  afterwards  obtaining  letters  of  administration.  Curtis  v.  Yemon,  3  T.  R.  590. 
It  is  held,  that  the  le&st  intermeddling  with  the  effects  of  the  intestate,  even  milking  cows,  or 
taking  a  dog,  will  constitute  an  executor  de  son  tort,  Dy.  166.  An  executor  of  his  own  wnmg 
will  be  liable  to  an  action,  unless  he  has  delivered  over  the  goods  of  the  intestate  to  the  right 
ful  administrator  before  the  action  is  brought  against  him.  And  he  cannot  retain  the  intestate's 
property  in  discharge  of  his  own  debt,  although  it  is  a  debt  of  a  superior  degree.  3  T.  R.  590 ; 
2  id.  100. 

(22)  The  law  on  this  subject  is  practically  obsolete  in  the  United  States.  See  Redf.  on  Wills, 
13,  note. 
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only  be  prejadicial  to  himself^  and  not  to  the  creditors  or  legatees  of  the 
deceased,  (u) 

2.  The  executor,  or  the  administrator  durante  minore  mtate,  or  durante  absen- 
tia,  or  cufn  tesianieyito  annezo,  must  prove  the  will  of  the  deceased :  which  is 
done  either  in  common  form,  which  is  only  upon  his  own  oath  before  the  ordi- 
nary, or  his  surrogate ;  or  per  testes,  in  more  solemn  form  of  law,  in  case  the 
validity  of  the  will  be  disputed,  (w)  When  the  will  is  so  proved,  the  original 
must  be  deposited  in  the  registry  of  the  ordinary ;  and  a  copy  thereof  in  parchment 
is  made  out  under  the  seal  of  the  ordinary,  and  delivered  to  the  executor  or 
administrator,  together  with  a  certificate  of  its  having  been  proved  before  him  : 
all  which  together  is  usually  styled  the  probate.  In  defect  of  any  will,  the  per- 
son entitled  to  be  administrator  must  also,  at  this  period,  take  out  letters  of 
administration  under  the  seal  of  the  ordinary ;  whereby  an  executorial  power  to 
collect  and  administer,  that  is,  dispose  of  the  goods  of  the  deceased,  is  vested  in 
him:  and  he  must,  by  statute  22  and  23  Car.  II,  c.  10,  enter  into  a  bond  with 
sureties,  faithfullv  to  execute  his  trust  If  all  the  goods  of  the  deceased  lie 
r  *gQg  1  within  the  same  jurisdiction,  a  probate  before  the  *ordinary,  or  an  admin- 
*■  -*   istration,  granted  by  him,  are  the  only  proper  ones :  but  if  the  deceased 

had  bona  notabilia,  or  chattels  to  the  value  of  a  hundred  shillings,  in  two  dis- 
tinct dioceses  or  jurisdictions,  then  the  will  must  be  proved,  or  administration 
taken  out  before  the  metropolitan  of  the  province,  by  way  of  special  preroga- 
tive; {x)  whence  the  courts  where  the  validity  of  such  wills  is  tried,  and  the 
offices  where  they  are  registered,  are  called  the  prerogative  courts,  and  the  pre- 
rogative offices,  of  the  provinces  of  Canterbury  ana  York.  Lyndewode,  who 
flourished  in  the  beginning  of  the  fifteenth  century,  and  was  official  to  Arch- 
bishop Chichele,  interprets  these  hundred  shillings  to  signify  solidos  legalis;  of 
which  he  tells  us,  seventy-two  amounted  to  a  pound  of  gold,  which  in  his  time 
was  valued  at  fifty  nobles,  or  16/.  13.^.  4c?.  He  therefore,  computes  {v)  that  the 
hundred  shillings,  which  constituted  bona  notabilia,  were  then  eq^uai  in  current 
money  to  231.  3s.  0  1-4^?.  This  will  account  for  what  is  said  in  our  ancient 
books,  that  bona  notabilia  in  the  diocese  of  London,  (z)  and  indeed  everywhere 
else,  (a)  were  of  the  value  of  ten  pounds  by  composition :  for  if  we  pursue  th€ 
calculations  of  Lyndewode  to  their  full  extent,  and  consider  that  a  pound  of 
gold  is  now  almost  equal  in  value  to  an  hundred  and  fifty  nobles,  we  shall 
extend  the  present  amount  of  bona  notabilia  to  nearty  70/.  But  the  makers  of 
the  canons  of  1603.  understood  this  ancient  rule  to  be  meant  of  the  shillinfff 
current  in  the  reign  of  James  I,  and  have,  therefore,  directed  (^)  thskt  five pounai 
shall,  for  the  future,  be  the  standard  of  botia  notabilia,  so  as  to  make  the  pro- 
bate fall  within-  the  archiepiscopal  prerogative.  Which  prerogative  (properly 
understood)  is  grounded  upon  this  reasonable  foundation :  that,  as  the  bisnopi 
were  themselves  originally  the  administrators  to  all  intestates  in  their  own 
diocese,  and  as  the  present  administrators  are,  in  effect,  no  other  than  their  offi- 
cers or  substitutes,  it  was  impossible  for  the  bishops,  or  those  who  acted  undei 
them,  to  collect  any  goods  of  the  deceased,  other  than  such  as  lay  within  their 
r*510l  *^^^  dioceses,  beyond  which  their  episcopal  authority  extends  not 
L  J    But  it  would  be  extremely  troublesome,  if  as  many  administrations  wer^ 

to  be  granted,  as  there  are  dioceses  within  which  the  deceased  had  bona  nata^ 
bilia;  besides  the  uncertainty  which  creditors  and  legatees  would  be  at,  in  case 
different  administrators  were  appointed,  to  ascertain  the  fund  out  of  which  theu 
demands  are  to  be  paid.  A  prerogative  is.  therefore,  very  prudently  vested  in 
the  metropolitan  of  each  province,  to  make  in  such  cases  one  administration 
serve  for  all.  This  accounts  very  satisfactorily  for  the  reason  of  taking  out 
administration  to  intestates  that  have  large  and  diffusive  property,  in  the  pre- 
rogative court :  and  the  probate  of  wills  naturally  follows,  as  was  before  observed, 
the  power  of  granting  administrations;  in  order  to  satisfy  the  ordinary  that 

(«)  Salk.  196.    Oodolph.  p.  9,  c.  SB.  f  9.  (v)  Oodnlph  p.  1,  o.  20. 1 4.  («)  4  Inst.  8SS. 

(y)  Provktc.  I  8,  1 18,  o.  Uem.  v.  centum.,  fc.  ttaUOum  v.  MaU.  («)  4  Intt.  885.    Qodoloph.  p.  S,  o.  m 

(a)  Flowd.  881.  (6j  Can.  9S. 
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the  deceased  has  in  a  legal  manner,  by  appointing  his  own  executor,  excluded 
nim  and  his  officers  from  the  privilege  of  adminis^ring  the  effects. 

3.  The  executor  or  administrator  is  to  make  an  inventory  (c)  of  all  the  goods 
and  chattels,  whether  in  possession  or  action,  of  the  deceased ;  which  he  is  to 
deliver  in  to  the  ordinary  upon  oath,  if  thereunto  lawfully  required.  (23) 

4.  He  is  to  collect  all  the  ^oods  and  chattels  so  inventoried ;  and  to  that  end 
he  has  very  large  powers  and  interests  conferred  on  him  by  law ;  being  the  rep- 
resentative of  uie  deceased,  {d)  and  having  the  same  property  in  his  goods  as 
the  principal  had  when  living,  and  the  same  remedies  to  recover  them.  And  if 
there  be  two  or  more  executors,  a  sale  or  release  by  one  of  them  shall  be  good 
Against  all  the  rest ;  (e)  but  in  case  of  administrators  it  is  otherwise.  (/)  ([24) 
Whatever  is  so  recovered,  that  is  of  a  salable  nature  and  may  be  converted  into 
ready  money,  is  called  assets  in  the  hands  of  the  executor  or  administrator;  {g) 
that  is  sufficient  or  enough  (from  the  French  ctssez)  to  make  him  chargeable  to  a 
creditor  or  legatee,  so  far  as  such  goods  and  chattels  extend.  *  Whatever  r  ^--^  ^  -. 
assets  so  come  to  his  hands  be  may  convert  into  ready  money,  to  answer  L  J 
the  demands  that  may  be  made  npon  him :  which  is  the  next  thing  to  be  con- 
sidered: for, 

6.  The  executor  or  administrator  must  pay  the  debts  of  the  deceased.  In 
payment  of  debts  he  must  observe  the  rules  of  priority;  otherwise,  on 
deficiency  of  assets,  if  he  pays  those  of  a  lower  degree  firs^  he  must  answer 
those  of  a  higher  out  of  his  own  estate.  And,  first,  he  may  pay  all  funeral 
charges,  and  the  expense  of  proving  the  will,  and  the  like.  Secondly,  debts  due 
to  the  king  on  record  or  specialty,  (h)  Thirdly,  such  debts  as  are  by  particular 
statutes  to  be  preferred  to  all  others:  as  the  forfeitures  for  not  burying  in 
woolen,  (i)  money  due  upon  poor  rates,  (k)  for  letters  to  the  post-office,  (I)  and 
some  others.  Fourthly,  debts  of  record;  as  judgments,  docketed  according 
to  the  statute  4  and  5  W.  and  M.  c.  20,)  statutes  and  recognizances,  (m)  (25) 
Fifthly,  debts  due  pn  special  contracts ;  as  for  rent  (for  which  the  lessor  has 
often  a  better  remedy  in  his  own  hands -by  distraining),  or  upon  bonds,  cove- 
nants, and  the  like,  under  seal,  {n)  Lastly,  aebts  on  simple  contracts,  viz. :  upon 
notes  unsealed  and  verbal  promises.  (26)  Among  these  simple  contracts,  ser- 
vants' wages  are  by  some  (o)  with  reason  preferred  to  any  other :  and  so  stood  the 

(c)  Stat  21  Hen.  VIII,  c.  5.  (d)  Co  Litt.  909.  («)  Dyer,  tt.  (f)  1  Atk.  400 

(g)  Sec  pape  244.  (h)  1  And.  128.  (i)  Stat.  30  Car.  11.  c.  S.  (k)  Stat.  17  Geo.  H.  c.  88. 

ru  Stat.  9  AuD.  o.  10.  rmJ4Rep.  GO.    Cro.Car.803.  rn;  Wentw.  ch.  12.  To;  1  Roll.  A br.  927. 

(23)  [The  ecclesiastical  courts  do  not  compel  all  ezecntors  to  give  an  inventory ;  and  always 
inquire  into  the  interest  of  a  party  who  requires  one ;  but,  even  a  probable  or  contingent 
interest  will  justify  a  partr  in  callinff  for  an  inventory ;  and,  in  such  cases,  Uiat  which  is  by  law 
required  generally,  must  be  enforcea.  There  is  only  one  case  in  which  it  could  be  refused ;  that 
in,  if  a  creditor  had  brought  a  nuit  in  chancery  for  a  discovery  of  assets ;  there,  the  ecclesiastical 
court  might  say,  the  party  should  not  proceed  ni  both  courts.  Phillips  v.  BigneU,  1  Phillim.  240 ; 
Myddleton  v,  Rushout,  id.  247.] 

(24)  No  such  distinction  is  any  longer  recognized,  but  each  administrator  possesses  the  power 
ofaU.    See  2  Redf.  on  WUls,  206. 

(25)  [A  final  decree  for  payment  of  a  debt,  or  other  personal  demand,  is  ec^ual  to  a  judgment. 
Gray  v.  Chiswell,  9  Ves.  12.5 ;  Goate  v.  Fryer,  2  Ooi^  202.  Courts  of  equity  will  not  restrain  pro- 
ceedings at  law  bv  creditors,  who  are  seeking  in  that  way  to  obtain  payment  by  executors,  until 
there  is  a  decree  for  carrying  the  trusts  of  the  will  into  execution,  under  a  bill  filed  by  other 
creditors.  Rush  v,  Higgs,  4  Ves.  643;  Martin  p.  Martin,  1  Ves.  Sen.  213.  But,  trom  the 
moment  a  final  decree  to  that  effect  is  made,  it  is  considered  as  a  judgment  in  favor  of  aU  Uie  credi- 
tors ;  and  there  the  court  of  equity  could  not  execute  its  own  decree,  if  it  permitted  the  course  of 
payment  to  be  altered  by  a  subsequent  judgment  of  a  court  of  law.  Largan  v.  Bowen,  1  Sch.  and 
Lef.  299 ;  Paxton  v.  Douglas,  8  Ves,  521.  Between  decrees  and  judgments,  the  right  to  priority 
of  payment  is  determined  by  their  real  priority  of  date.] 

(2d)  The  order  of  payment  of  debts  is  not  uniform  in  the  United  States,  but  generally  all  claims 
are  placed  upon  an  ebual  footing  except  those  for  the  expenses  of  administration,  expenses  of  the 
last  sickness,  and  demands  owing  the  general  government  and  entitled  to  pnoritj/)  under 
'ts  laws. 

And  by  the  recent  English  statute,  32  and  33  Tic.  c.  46,  all  the  contract  debts  of  the  deceased, 
whether  existing  by  specialty  or  by  simple  contract,  are  to  be  treated  as  of  equal  degree. 
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ancient  law,  according  to  Bracton  (p)  and  Fleta,  (q)  who  reckon  among  the  first 
debts  to  be  paid,  servitia  servient ium  et  stipendia  fdmulorum.  Among  debts  of 
equal  degree,  the  executor  or  administrator  is  allowed  to  pay  himself  first,  by 
retaining  in  his  hands  so  much  as  his  debt  amounts  to.  (r)  But  an  executor  of 
his  own  wrong  is  not  allowed  to  retain :  for  that  would  tend  to  encoura^  credit- 
ors to  strive  who  should  first  take  possession  of  the  goods  of  the  deceased ; 
and  would  besides  be  taking  advantage  of  his  own  wrong,  which  is  contrary  to 
r  ♦gi.  2 1  *^®  ^®  ^^  ^*^-  (^)  ^^  *  *creditor  constitutes  his  debtor  his  executor, 
»-  J  this  is  a  release  or  discharge  of  the  debt,  whether  the  executor  acts  or 
not ;  it)  provided  there  be  assets  sufficient  to  pay  the  testator's  debts :  for  though 
this  discharffe  of  the  debt  shall  take  place  of  all  legacies,  (27)  yet  it  were  unfair 
to  defraud  the  testator's  creditors  of  their  just  debts  by  a  release  which  is  abso- 
lutely voluntary,  (w)  Also,  (28)  if  no  suit  is  commenced  against  him,  the  execu- 
tor may  pay  any  one  creditor  in  equal  degree  his  whole  debt,  though  he  has 

(0)  I.  8.  o.  SA.  (7)  I.  9,  c.  66.  ( 10.  (r)  10  Mod.  406.    Soe  book  UL,  p.  IS.  («)  5  Rep.  SO. 

(f)  Plowd.  184.    Salk.  290.  (u)  Salk.  308.    1  Roa  Abr.  021. 

(27)  [Sach  is,  oertainljr,  the  rale  at  oommon  law;  and  it  has  been  qnestioned,  formerly, 
whether  it  did  not  hold  in  equity :  Brown  v.  Selwin,  Ca.  temp.  Talb.  s£l2 ;  but  it  fieems  to 
have  been  long  esteemed  the  better  opinion  that  a  debt  due  from  a  testator's  executor  is 
general  assets  for  payment  of  the  testator's  legacies:  Phillips  f.  Phillips,  2  Freem.  11; 
and  that,  in  such  oases,  though  the  action  of  law  is  gone,  the  duty  remains;  which  may 
be  sued  for  either  in  equitv  or  in  the  spiritual  court :  Flud  v.  Rum.sey,  Telv.  150 ;  Hudson  v, 
Hudson,  1  Atk.  461;  Lord  Thurlow  (in  Casey  v.  Goodiuge,  3  Br.  Ill)  and  Sir  William 
Grant  (in  Berry  v.  Usher,  11  Ves.  90),  treated  this  as  a  point  perfectly  settled.  And  Lord 
Erskine  (in  Simmons  v.  Gutteridge,  13  Ves.  264).  said,  a  debt  due  by  an  executor  to  the  estate 
of  his  testator  is  assets,  but  he  cannot  sue  himself ;  and  the  consequence  seems  necessary,  that, 
in  all  cases,  under  the  usual  decree  against  an  executor,  an  interrogatory  ought  to  be  pointed  to 
the  inquiry,  whether  he  has  assets  in  his  hands  arit<iu^  from  a  debt  due  by  himself:  and  any 
legatee  has  a  right  to  exhibit  such  an  interrogatory,  if  it  has  been  omitted  in  drawing  up  the 
decree  to  account. 

Some  writers  have,  Indeed,  thought  that  tbe  appointment  of  a  debtor  to  be  the  executor  of 
his  creditor  ought  to  be  considered  in  the  light  of  a  specific  bequest  or  legacy  to  the  debtor : 
see  Hargrave's  note  1  to  Co.  Litt.  264,  b ;  yet,  even  if  this  really  were  so,  it  would  be  difficult 
to  maintain  the  executor's  right  of  retainer  as  against  other  legatees :  see  postj  p.  512 ;  but 
Lord  Holt  in  Wankford  v,  Wankford,  1  Salk.  306,  said,  "When  the  obligee  makes  the 
oblijcor  his  executor,  though  it  is  a  discharge  of  the  action,  yet  the  debt  is  assets :  and  the 
makmg  him  executor  does  not  amount  to  a  leg<uiy,  but  to  payment  and  a  release.  If  H  be 
bound  to  J.  S.  in  a  bond  of  100{.,  and  then  J.  S.  makes  H  his  executor ;  H  has  actually 
received  so  ^muih  money,  and  is  answerable  for  it,  and  if  he  does  not  administer  so  much,  it  is  a 
devastamt"'] 

(28)[It  is  not  enough  that  a  suit  has  been  commenced :  Sorrell  v.  Carpenter,  2  P.  Wms.  483 ; 
there  must  have  been  a  decree  for  payment  of  debts,  or  an  executor  will  be  at  libertr  to  give 
a  preference  among  creditors  of  equal  degree.  Maltby  v.  Russell,  2  Sim.  and  Stu.  fa8 ;  Peny 
V,  Phillips,  10  Ves.  39 ;  and  see  ante,  p.  511,  note  3^).  But  if  an  executor  who  has.  in  any  way, 
notice  of  an  outstanding  bond,  or  oUier  specialty  affecting  his  testator's  assets  ooniesses  a  judg- 
ment in  an  action  brought  for  a  simple  contract  debt,  should  judgment  be  afterwards  given  against 
him  on  the  bond,  he  will  be  obliged,  however  insufficient  the  assets,  to  satisfy  both  the  iudgments : 
for,  to  the  debt  on  simple  contract,  he  might  have  pleaded  the  demand  of  a  higher  nature 
An  executor  must  not,  by  negligence  or  collusion,  defeat  specialty  creditors  of  his  testator,  by 
confessing  judgments  on  simple  contract  debts,  of  which  he  had  notice.  Sawyer  v.  Meroer,  1 
T.  R.  690;  Davis  v.  Monkhouse,  Fitz.  Gib.  77;  Britton  v.  Bathurst,  3  Lev.  115.  And  where 
the  testator's  debt  was  a  debt  upon  record,  or  established  by  a  judgment  or  decree,  the  executor 
will  be  held  to  have  had  sufficient  constructive  notice  thereof,  and  it  will  be  immaterial  whether 
he  had  actual  notice  or  not.  If  he  has  paid  any  debts  of  inferior  degree,  he  will  be  answerable 
as  for  a  devastavit  littleton  v.  Hibbins,  Cro.  Eliz.  793 ;  Searle  v.  Lane,  2  Freem.  104 ;  S.  G.  2 
Vem.  37. 

The  personal  estate  of  a  testator  is  the  primary  fund  for  payment  of  his  debts  and  legacies ; 
and  it  will  not  be  enough  for  the  personal  representative  to  show  that  the  real  estate  is 
charged  therewith  ;  he  must  satisfactorily  show  that  the  personal  estate  is  discharffed :  Tower 
V.  Lord  Rous,  18  Ves.  138;  Bootle  v.  Blundell,  19  id.  518;  Watson  v.  Brickwood,  9  id.  454 ; 
Bamewall  t;.  Lord  Cowder,  3  Mad.  456 ;  still,  where  such  an  intention  is  plainly  made  out,  it 
will  prevail :  Greene  v,  Greene,  4  Mad.  157 ;  Burton  f .  Enowlton,  3  Yes.  108 ;  and  parties 
entitled,  by  descent  or  devise,  to  real  estate,  cannot  claim  to  have  the  incumbrance  thereon 
discharged  out  of  their  ancestor's  or  devisor's  personal  estate,  so  as  to  interfere  with  specific, 
or  even  with  general  legatees ;  Bishop  v.  Sharpe,  2  Freem.  278 ;  Tipping  v.  Tipping,  1  P.  Wms. 
730;   O'Neale  v.  Meade,  id.  694 ;   Davis  v.  Gardiner,  2  id.  190 ;   Rider  v.  Wager,  id.  335 ;  and  a 
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nothing  left  for  the  rest :  for,  without  a  suit  commenced,  the  executor  iiaa  no  le- 
gal notice  of  the  debt  (w)  (29) 

6.  When  the  debts  are  all  discharged,  the  legacies  claim  the  next  regard ;  which 
are  to  be  paid  by  the  executor  so  far  as  his  assets  will  extend;  but  ne  may  not 
give  himself  the  preference  herein,  as  in  the  case  of  debts,  (x) 

A  legacy  is  a  bequest,  or  gift,  of  ^oods  and  chattels  by  testament;  and  the 
person  to  Vhom  it  was  given  is  styled  the  legatee :  which  every  person  is  capable 
of  being,  unless  particularly  disabled  by  the  common  law  or  statates,  as  traitors, 
I)api8t8,  (30)  and  some  others.  This  bequest  transfers  an  inchoate  property  to 
the  legatee;  but  the  legacy  is  not  perfect  without  the  assent  of  the  executor: 
for  if  1  have  a  general  or  pecuniary  legacy  of  100^.,  or  a  specific  one  of  a  piece 
of  plate,  I  cannot  in  either  case  take  it  without  the  consent  of  the  executor,  {y) 
For  in  him  all  the  chattels  are  vested ;  (31)  and  it  is  his  business  first  of  all  to 

(fl0)  Dyer.  82.    8  Loon.  00.         .    (x)  3  Tern.  434.    2  P.  Wros.  25.  (y)  Co.  Litt.  Ul.    Alejn,  89. 

foriiorij  they  oonid  not  maintain  such  a  claim,  when  it  wonld  go  to  disappoint  creditors.  Lut- 
kinHV.  Leigh,  Ca.  temp.  Talb.  54 ;  Ooree  v.  Marsh,  2  Freem.  113. 

When  the  oimer  or  an  estate  has,  himself,  subjected  it  to  a  mortgage  debt,  and  dies,  his  per- 
sonal estate  is  first  applicable  to  the  discharge  of  his  covenant  for  payment  of  that  del)t : 
Robinson  v,  Gee,  1  Yes.  sen.  252 ;  and  the  case  wonld  be  the  same  even  althongh  the  mortgagor 
had  entered  into  no  such  personal  covenant,  provided  he  received  the  money.  King  v.  King, 
3  P.  Wms.  360 ;  Cone  v.  Cope,  2  Salk.  449.  The  mere  form  of  devising  a  mortgaged  estate 
stihjeet  to  the  incumbrance  thereon  (but  without  expressly  exonerating  the  other  funds  from  lia- 
bility in  respect  thereof),  will  not  aff'ect  the  question  as  to  the  application  of  assets  in  discharge 
of  the  debt;  those  words  convey  no  more  than  would  be  implied  if  they  had  not  been  used. 
Serle  t?.  St.  Eloy,  2  P.  Wms.  386;  Bootle  «.  Blundell,  19  Yqq.  523.  This  rule,  however,  does 
not  apply  where  the  mortgage  debt  was  not  contracted  by  the  testator,  and  whose  personal 
estate,  consequently,  was  never  augmented  by  the  borrowed  money :  for  such  a  construction 
would  be  to  make  the  personal  esta^  of  one  man  answerable  for  the  debt  of  another  Evelyn  v, 
Evelyn,  2  P.  Wms.  664 ;  Earl  of  Tankerville  v.  Fawcett,  I  Cox,  239;  Ba<»sot  v.  Percival,  1  Cox, 
270;  Parsons  ».  Freeman,  Ambl.  115;  Twbddel  ».  Tweddel,  2  Br.  154.  But  any  one  may,  of 
course,  so  act  as  to  make  hjis  personal  assets  liable  to  the  discharge  of  debts  contracted  by  another. 
Woods  i\  Huntingford,  3Ve8. 132. 

Though  a  court  of  equity  cannot  prevent  a  creditor  from  coming  upon  the  personal  estate  of 
his  deceased  debtor,  in  respect  of  a  debt  which  might  be  demanded  out  of  his  real  estate ;  still 
the  other  creditors  will  have  an  equity  to  charge  the  real  estate  for  so  much  as,  by  that  means, 
is  taken  out  of  the  personal  estate.  Colchester  v.  Lord  Stamford,  2  Freem.  124;  Grise  v.  Good- 
win, id.  265.  And  if  a  bill  has  been  filed  for  administration  of  the  assets,  should  it  appear  that 
a  specialty  creditor  has  been  paid  out  of  the  personal  estate,  it  is  not  necessary  to  file  another 
bill  for  the  purpose  of  marshallmg  the  assets ;  but  the  court  will,  without  being  called  on,  give 
the  requisite  directions.    Gibbs  v.  Ougier,  12  Yes.  416.] 

(29)  What  has  already  been  stated  may  be  here  rei»eated,  that  under  the  existing  English 
statutes,  real  estate,  whether  freehold  or  copyhold,  is  equitable  assets  for  the  payment  of  simple 
contract  debts. 

(30)  [This  ground  of  disability  no  longer  disgraces  the  statute  book.] 

(31)  [It  has  been  much  questioned,  whether  it  was  not  the  intention  of  the  legislature,  that 
a  specific  devise  of  stock  in  the  public  frmds  should  be  considered  in  the  nature  of  a  parlian1en^ 
ary  appointment,  and  not  want  the  assent  of  the  executor :  Pearson  v.  The  Bank  of  England,  2 
Cox,  179 ;  though  a  different  practical  construction  has  been  put  on  the  statute  creating  govern- 
ment annuities :  Bank  of  England  v,  Lunn,  15  Yes.  578 ;  and  it  must  now  be  taken  to  be  the  law, 
that  stt)ck,  like  all  other  personal  property^  is  assets  in  the  hands  of  the  executor.  The  con- 
sequence necessarily  follows  that  it  must  vest  in  the  execut(»r,  and  till  he  assents  the  legatee  has 
no  right  to  the  legacy.  Franklin  v.  The  Bank  of  England.  1  Buss.  597 ;  Bank  of  England  v. 
Moffat,  3  Br.  262. 

The  assent  of  the  executor  is  equally  necessary  whether  a  legacy  be  specific  or  merely 
pecuniary :  Flanders  v,  Clarke,  3  Atk.  510 ;  Abney  v.  Miller,  2  Atk.  598 ;  a  court  of  equity, 
mdeed,  will  compel  the  executor  to  deliver  the  specific  article  devised :  Northey  v.  Northey, 
2  Atk.  77 ;  but,  as  a  general  rule,  no  action  at  law  can  be  maintained  for  a  legacy,  Decks  v, 
Strutt,  5  T.  R.  692,  or  for  a  distributive  share  under  an  intestacy.  Jones  v.  Tanner,  7  Bam. 
and  Cress.  544.  It  was  held,  however,  in  Doe  v.  Guy,  3  Ea*<t,  123,  to  be  clear  from  all  the 
authorities,  that  the  interest  in  any  specific  thing  bequeathed  vests,  at  law,  in  the 
legatee,  upon  the  assent  of  the  executor :  and,  therefore,  that  whenever  an  executor  has  given 
assent  (expressly,  and  not  merely  by  implication),  to  a  specific  legacy,  should  he  subseciuently 
withhold  It,  the  Ingatee  may  maintain  an  action  at  law  for  the  recovery  of  the  interest 
so  vested  in  him.  If  a  deficiency  of  assets  to  pay  creditors  were  afterwards  to  appear,  the  court 
of  chancery  would  have  power  to  interfere,  and  make  the  legatee  refund,  in  the  proportion 
required.] 
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see  whether  there  is  a  suflBcient  fund  left  to  pay  the  debts  of  the  testator  :  the 
rule  of  equity  being,  that  a  man  must  be  just,  before  he  is  permitted  to  be 
generous;  or,  as  Bracton  expresses  the  sense  of  our  ancient  law,  (z)  "</«  bonis 
defuncti  primo  deducenda  sunt  ea  qiice  sunt  necessitatis^  et  postea  qum  sufU 
utilitatis,  et  ultimo  quoe  sunt  voluntatis"  And  in  case  of  a  denciency  of  assets, 
all  the  general  legacies  must  abate  proportionably,  in  order  to  pay  the  debt^s ; 
r  ♦g JO  1  *but  a  specific  legacy  (of  a  piece  of  plate,  a  horse,  or  the  like)  is  not  to 
»-  -»   abate  at  all,  or  allow  any  thing  by  way  of  abatement,  unless  there  be  not 

sufficient  without  it.  (a)  (32)  Upon  the  same  principle,  if  the  legatees  had  been 
paid  their  legacies,  they  are  afterwards  bound  to  refund  a  ratable  part,  in  case 
debts  come  in,  more  tlian  sufficient  to  exhaust  the  residuum  after  the  legacies 
paid,  (b)  And  this  law  is  as  old  as  Bracton  and  Fleta,  who  tell  us,  {c)  "  siplura 
sint  debita,  vel  plus  legatum  fuerity  ad  qum  catalla  defuncti  nan  sufficiant^fiai 
ubique  defalcation  excepto  regis  privilegio," 

If  a  legatee  dies  before  the  testator,  the  legacy  is  "a  lost  or  lapsed  legacy 
and  shall  sink  into  the  residuum,  (33)  And  if  a  contingent  legacy  be  left  to  any 
one,  as  when  he  attains,  or  if  he  attains,  the  age  of  twenty-one,  and  he  dies 
before  that  time,  it  is  a  lapsed  legacy,  (d)  (34)    But  a  legacy  to  one,  to  be  paid 

(«)  I.  2,  e.  96.  (a)  2  Vern.  111.  (»)  Iltid.  20ft.  (o)  Braot.  I.  2,  c.  28.    Flet  {.  2,  c.  67,  »  11. 

(d)  Dyer,  59.    1  Bq.  Cas.  Abr.  295. 

(32)  [A  specific  lef^y  is  an  immediate  gift  of  any  fund  bequeathed,  with  all  its  nrodnce ;  and 
la  therefore  an  exception  to  the  general  nue,  that  a  legacy  does  not  cany  interest  tul  the  end  of 
A  year  after  the  testator's  death  :  Raven  v,  Waite,  I  Swanst.  557 ;  Barrington  v,  Trititrani, 
6  Yes.  349 ;  and,  though  the  payment  of  a  principal  fund,  bequeathed  to  an  infant,  may  depend 
on  his  attaining  his  majority,  yet,  the  interest  accrued  from  the  death  of  the  testator,  may  beiun/^ 
to  the  legatee,  notwithstanding  he  does  not  live  to  take  any  thing  in  the  principal.  Deana  o. 
Test,  9  Yes.  153. 

The  criterion  of  a  specific  legacy  is,  that  it  is  liable  to  ademption ;  that  when  the  thing  be- 
queathed is  once  gone,  in  the  testator's  life  time,  it  is  absolutely  lost  to  the  legatee.  Parrott  r. 
Worsfield,  1  Jac.  and  Walk.  601.  When,  therefore,  a  testator  has  bequeathed  a  legacy  of  certain 
stock  in  the  public  funds,  or  of  a  particular  debt,  so  described  as  to  render  the  bequest,  in  either 
case,  specific ;  if  that  stock  should  be  afterwards  sold  out  by  the  testator,  or  if  that  debt  should, 
in  hisufe  time,  be  paid  or  cancelled,  the  legacy  would  be  adeemed.  -Ashbumer  r.  McGuire, 
2  Br.  109.  And  it  appears  that  there  is  no  distinction  between  a  voluntary  and  a  compulsozy 
payment  to  the  testator,  as  to  the  question  of  ademption.  Innes  v.  Johnson,  4  Yes.  574. 
The  idea  of  proceeding  on  the  animus  adiinendif  (though  supported  by  plausible  rea^ning),  was 
found  to  introduce  a  degree  of  confusion  into  the  decisions  (m  the  subject,  and  to  afford  no 
precise  rule.  Stanley  v.  Potter,  2  Cox,  182 ;  Humphreys  v.  Humphreys,  2  id.  185.  It  seems, 
therefore,  now  established  that,  whenever  the  testator  has  himself  received,  or  otherwise  dis- 
posed of  the  subject  of  gift,  the  principle  of  ademptitm  is,  that  the  thing  given  no  longer  exists: 
and  if,  afler  a  particular  debt  given  by  will  had  been  received  by  the  testator,  it  could  be  de- 
manded by  the  legatee,  that  would  be  converting  it  into  a  pecuniary,  instead  of  a  specific 
legacy.  "Fryei  v.  Morris,  9  Yes.  36^) ;  Barker  v.  Raj'^nor,  5  Mad.  217.  Where,  indeed,  the  iden- 
tical corpus  is  not  given :  Selwood  v,  Mildmay.  3  Yes.  310 ;  where  the  legacy  is  not  specific,  but 
what  is  termed  in  the  civil  law  a  demonstrative  legacy — ^tbat  is,  a  general  pecuniaiy  legacy, 


with  a  particular  security  pointed  out  as  a  convenient  mode  of  payment ;  there,  although  such 
security  may  be  called  in,  or  fail,  the  legacy  will  not  be  adeemed.  Gillaume  v.  Adderley,  15  Yes. 
389  J  Sibley  v.  Perry,  7  id.  529;  Kirby  v.  Potter,  4  id.  751;  Le  Grico  v.  Finch,  3  Meriv.  52; 


Fowler  v.  Willoughby,  2  Sim.  and  Stu.  358 ;  but.  when  it  is  once  settled  that  a  legacy  is  specific, 
th^  only  safe  aud  clear  way,  it  has  been  judicially  aaid,  is  to  adhere  to  the  plain  rule — that  there 
is  an  end  of  a  specific  gift,  if  the  specific  thing  do  not  exist  at  the  testator's  death.  Barker  v, 
Rayner,  5  Mad.  217 ;  S.  0.  on  appeal,  2  Russ.  125. 

Courts  of  equity  are  always  anxious  to  hold  a  legacy  to  be  pecuniary,  rather  than  specific, 
where  the  intention  of  the  testator  is  at  all  doubtful.  Chaworth  v.  Bwech,  4  Yes.  .')66;  Iime^  v. 
Johnson,  id.  573 ;  Kirby  r.  Potter,  id.  752  ;  Sibley  r.  Perry,  7  id.  529 ;  Webster  r.  Hale,  8  id.  413.] 

There  may  be  cases,  also,  whore  general  legacies  do  not  abate ;  as  where  they  are  founded 
upon  some  valid  consideration,  such  as  a  release  of  dower,  or  a  discharge  of  a  debt.  See  what 
is  said  in  Duncan  v.  Alt,  3  Penn.  382 ;  Williamson  v.  Williamson,  6  Paige,  298 ;  Hubbard  v. 
Hubbard,  6  Met.  50. 

(33)  But  by  statute  1  Yic,  c.  26,  sec.  33,  a  gift  to  a  child  or  other  descendant  does  not  lapse  if 
issue  of  the  legatee  survives  the  testator,  but  takes  effect  as  if  the  legatee  had  died  immediately 
after  the  testator,  unless  a  contrary  intention  appears  by  the  will. 

(34)  [A  legacy  may  be  so  given,  as  that  the  legatee  shall  be  entitled  to  the  interest  or  pn>- 
duce  thereof,  from  the  time  of  the  testatofs  death  to  his  own.  although  such  legatee  may  mit 
live  long  enough  to  entitle  himself  to  the  principal.  Deane  v.  Test,  9  Yes.  153,  as  cited  in 
note  32. 
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when  he  attains  the  age  of  twenty-one  years, is  a  vested  legacy;  an  interest 
which  commences  in  prcesentiy  although  it  be  solvendum  infuturo;  and  if  the 
legatee  dies  before  that  age,  his  representatives  shall  receive  it  out  of  the  testa- 
toi*'8  personal  estate  at  the  same  time  that  it  would  have  become  .payable,  in  case 
the  legatee  had  lived. (35)  This  distinction  is  borrowed  from  the  civil  law;  (e) 
and  its  adoption  in  our  courts  is  not  so  much  owing  to  its  intrinsic  equity,  as 
to  its  having  been  before  adopted  by  the  ecclesiastical  courts-  For,  since  thft 
chancery  has  a  concuiTent  jurisdiction  with  them,  in  regard  to  the  recovery  of 
legacies,  it  was  reasonable  that  there  should  be  a  conformity  in  their  determina- 
tions; and  that  the  subject  should  have  the  same  measure  of  justice  in  what- 
ever court  he  sued,  (f)  But,  if  such  legacies  be  charged  upon  a  real  estate,  in 
both  Ciwes  they  shall  lapse  for  the  benefit  of  the  heir,  (g)  (36)  for,  with  regard  to 
devises  affecting  lands,  the  ecclesiastical  court  hath  no  concitrrent  jurisdiction. 
(37)  And  in  case  of  a  vested  legacy,  due  immediately,  and  charged  on  land  or 
money  in  the  funds,  which  yield  an  immediate  profit,  *interest  shall  be  r^ei^  -i 
payable  thereon  from  the  testator's  death ;  (38)  but  if  charged  only  on  the    L  ^  ^*  J 

re;ir.85,l.lft2.  r/;  1  Eq.  Cas.  Abr.  206.  (gJ2F.  WmB,mi. 

But  where  a  beqaest  is  made  to  a  legatee,  "  at  the  ag:e  of  twenty-one/'  or  any  other  specified 
age :  or,  '*  if  he  attains  such  age :"  this  is  snch  a  description  of  the  person  who  is  to  take,  that  if 
the  legatee  do  not  snstain  the  character  at  that  time,  tne  legacy  will  fail :  the  time  when  it  is 
to  be  paid  is  attached  to  the  legacy  itself,  and  the  condition  precedent  prevents  the  legacy  from 
vesting.  Parsons  v.  Parsons,  5  Yes.  5d;2 ;  Sansbury  v.  Head,  12  id.  78 ;  Errington  v.  Chapman, 
id.  24,  Bnt  if  the  legacy  be  to  an  infant,  ** payable  at  twenty-one/'  the  legacy  is  held  to  be 
vested,  the  description  of  the  legatee  is  satisfied,  and  the  other  part  of  the  direction  refers  to  the 
payment  only.  This  distinction  (as  stated  in  the  text>  is  borrowed  from  the  civil  law,  bnt  is 
adopted  as  to  personal  legacies  only,  not  as  to  beqnests  charged  npon  real  estate ;  and  it  has  been 
spoken  of  in  many  cases,  as  a  mle  neither  to  be  extended  nor  approved.  Dawson  v.  Eillett,  1 
Br.  12;};  Duke  otOhandos  v,  Talbot,  2  P.  Wma.  613  j  Mackell  v.  Winter,  3  Vea.  543;  Bolger  t^. 
MackeLl,  5  id.  509 :  Hansom  v.  Graham.  6  id.  245.] 

The  tendency  or  the  decisions  clearly  is  in  the  direction  of  holding  all  legacies  vested  where 
that  can  be  done  without  too  great  violence  to  the  language  of  the  will.  See  Hansom  v.  Gra- 
ham, 6  Yes.  239;  Lane  v.  Gondge,  9  id.  225;  Dodson  v.  Hay,  3  Br.  0.  0.  404 ;  Wilson  v.  Mount, 
19  Boav.  292 ;  Leemin^  v.  Sherratt,  2  Hare,  14. 

(35)  [But  it  seems,  if  the  testator's  personal  representatives  were  to  be  accountable  for 
interest,  and  the  delay  of  payment,  as  to  the  principal,  was  only  directed  with  reference  to 
the  minority  of  the  legatee,  his  executor  or  administrator  may  claim  the  legacy  forthwith,  pro- 
vided a  year  ha^  elapcied  since  the  death  of  the  original  testator.  Crickett  v.  Dolby,  3  Yes.  13 ; 
Oloberry  t;.  Lampen,  2  Freem.  25 ;  Anonym,  id.  64 ;  Anonym.  2  Yern.  199 ;  Green  r.  Pigot,  1 
Br.  105 ;  Pouuereau  v,  Ponnereau.  1  Yes.  sen.  119.  But,  a  small  yearly  sum  directed  to  be 
paid  for  the  maintenance  of  the  infaut  legatee,  will  not  be  deemed  eauivalent,  for  the  purpose 
of  vesting  a  legacy,  to  a  direction  that  interest  should  be  paid  on  the  legacy.  Chester  v.  Pain- 
ter, 2  P.  Wms.  328 ;  Hansom  v.  Graham,  6  Yea.  249 ;  Roden  v.  Smith,  Ambl.  588.  If  a  be- 
quest, however,  be  made  to  an  infant,  "at  his  age  of  twenty-one  years,  and,  if  he  die  before 
tnat  age,  then  over  to  another ;''  in  such  case,  the  legatee  over  does  not  claim  under  the  in- 
fant, but  the  bequest  over  to  him  is  a  distinct  substautive  bequest,  and  is  to  be  paid  on  the 
death  of  the  infant  under  twenty-one.  Laundry  v,  Williams,  2  P.  Wms.  480;  (Mckett  v.  Dolby, 
3  Yes.  16.] 

(36)  By  the  wills  act  of  1  Yic.  c.  26,  $  25,  unless  a  contrary  intention  appears  by  the  will, 
such  real  estate  or  interest  therein  as  shall  be  comprised  in  a  lapsed  devise,  or  in  a  devise  which 
fails  as  being  contrary  to  law,  or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise,  if  any,  contained  in  the  will. 

(37)  [Where  legacies  are  charged  upon  land,  or  if  the  gift  at  all  savors  of  the  realty,  the 
trusts  must  be  carried  into  execution  with  analogy  to  the  common  law.  Scott  v.  Tyler,  2  Dick. 
719 ;  Long  v,  Rickettn,  2  Sim.  and  Stu.  183.  And  the  general  rule  of  common  law  is,  that  lega- 
cies, or  portions,  charged  on  lands,  do  not  vest  till  the  time  of  payment  comes.  Harvey  v. 
Aston,  1  Atk.  378,  379;  S.  0.  Willes,  91;  Harrison  v.  Nay  lour,  2  Cox,  248.  But  a  testa- 
t<ir  may  make  a  legacy  vested  and  transmissible,  though  charged  on  a  real  estate,  and  pay- 
able at  a  future  time,  pn)vided  he  distinctly  expresses  himself  to  that  effect,  or  the  context  of 
the  will  affords  a  plain  implication  that  such  was  his  intention.  See  Lowther  ».  Condon,  2  Atk. 
128;  Dawson  v.  IQllet,  1  Br.  123;  Godwin  v.  Munday,  id.  194;  Smith  v.  Partridge,  Ambl.  267; 
Sherman  v.  Collins,  3  Atk.  320.] 

(38)  [The  old  authorities  are  m  conformity  with  the  text,  and  hold,  that,  where  a  fund,  of 
whatever  nature,  upon  which  a  testator  has  charged  legacies,  is  carrying  interest,  there  inter- 
est shall  be  payable  upon  the  legacies,  from  the  time  of  the  testators  death.  But  that  is 
exploded  now  by  every  day's  practice.    Though  a  testator  may  have  left  no  other  property 
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514  Title  by  Testament.  [Book  11. 

personal  estate,  which  cannot  be  immediately  got  in,  it  shall  carry  interest  only 
from  the  end  of  the  year  after  the  death  of  the  testator,  (h)  (39) 

Besides  these  formal  legacies,  contained  in  a  man's  will  and   testament,  there 
is  also  permitted  another  death-bed  disposition  of  property ;  which  is  called  a 

(hj  2  p.  Wms.  26,  27. 

than  money  in  the  funds,  interest  upon  the  pecnniary  legacies  he  has  charged  thereon  is  now 
never  given  till  the  end  of  a  year  after  hU  death.  Gibwo  v.  B.)tt,  7  Ves.  §7.  The  rule  is  dif- 
ferent with  respect  to  legacies  charged  on  land.  Whether  the  reason  assigned  for  this  distinc- 
tion in  the  text,  and  m  Maxwell  v.  Wettenhall,  1  P.  Wms.  25,  be  the  true  one,  has  been 
doubted:  a  fund,  consisting  of  personalty,  maybe  ''yielding  immediate  profits."  as  well  as 
lands^  but,  it  is  obvious  that  the  reason  of  the  rule  as  to  the  commencement  of  interest  upon 
legacies  given  out  of  personal  estate,  which  is  a  rule  adopted  merely  for  convenience  (Garth- 
B^ore  V.  Ghalie,  10  Ves.  13 ;  Wood  v.  Penoyre,  13  id.  333),  cannot  apply  to  the  case  of  legacies 
not  dependent  on  the  getting  in  of  the  personal  estate,  and  charged  upon  lauds  only ;  in  such 
case,  interest,  it  has  been  said,  must  be  chargeable  from  the  death  of  the  testator,  or  mit  at 
alL  Pearson  v.  Pearson,  1  Sch.  and  Lef.  11 ;  Spur  way  v.  Glynn,  9  Ves.  483 ;  Shirt  v.  Westby, 
16id.  39o.] 

(39)  [As  a  legacy,  for  the  payment  of  which  no  other  period  is  assigned  by  the  will 
(Anonym.  2  Freem.  207),  is  not  due  till  the  end  of  a  year  after  the  testator's  death :  Hearle  r. 
Greenbauk,  3  Atk.  716 ;  and  as  interest  can  only  be  claimed  for  non-payment  of  a  demand 
actually  due ;  it  is  an  undisputed  general  rule,  that  although  a  legacy  vests  (where  no  special 
intention  to  the  contrary  appears)  at  the  testator's  death  (Garthshore  v.  Chalie,  10  Yes.  13),  it 
does  not  begin  to  carrv  interest  till  a  year  afterwards,  unless  it  be  charged  solely  on  lands. 
(See  the  last  note.)  That  general  rule,  however,  has  exceptions.  Raven  v.  Waite,  1  Swanst. 
557  'f  Beckford  v.  Tobin,  1  Yes.  Sen.  310 ;  a  specific  bequest  of  a  corpw  jjasses  an  immediate 
gift  of  the  fund,  with  all  its  produce,  from  the  death  of  the  testator.  Kirby  v.  Potter,  4  Ves. 
751 ;  BarriugtQU  v.  Tristram,  t>  id.  .349.  Another  exception  arises  when  a  legacy  is  given  to 
an  infant  by  a  parent,  or  by  a  benefactor,  who  has  put  himself  in  loco  parentis;  in  such 
case,  the  necessary  support  of  the  infant  may  require  immediate  payment  of  interest.  Lowndes 
V,  Lowndes,  15  Ves.  304 ;  Heath  v.  Ferry,  3  Atk.  102 ;  Mitchell  v.  Bower,  3  Ves.  287.  It  must, 
however,  be  observed,  this  latter  exception  operates  only  when  the  child  is  otherwise  unpro- 
vided for;  when  a  father  gives  a  legacy  to  a  child,  it  will  carry  interest  from  the  death 
of  the  testator,  as  a  maintenance  for  the  child,  where  no  other  fund  is  applicable  fur  such 
maintenance :  Carew  v.  Askew,  1  Cox,  244 ;  Hai-vey  v.  Harvey,  2  P.  Wms.  22 ;  but  where 
other  means  of  support  are  provided  for  the  child,  then  the  legacy  will  not  carry  interest 
from  an  earlier  period  than  it  would  in  the  case  of  a  bequest  to  a  perfect  stranger.  Wynch 
V.  Wynch,  1  Cox,  435;  EIUh  v.  Ellis,  1  Sch.  and  Lef.  5 ;  Tyrrel  v.  Tyrrel,  4  Ves.  5.  And  the 
general  rule  as  to  non-payment  of  interest  upon  a  legacy,  bef(»re  such  legacy  becomes  due, 
must  not  be  broken  in  uptm  by  an  exception  in  favor  of  an  tidult  legatee,  however  nearly 
related  to  the  testator:  Raven  v,  Waite,  1  Swanst.  588;  nor  as  illegitimate  children  are  no 
more,  in  legal  contemplation,  than  strangers  (Lowndes  v,  Lownden,  15  Ves.  304),  will  interest 
be  allowed,  by  way  of  maintenance  for  such  legatees :  (Perry  v.  Whitehead,  6  Ves.  547),  unless 
it  can  be  satisfactorily  collected  from  the  will  that  the  testator  intended  to  give  interest.  Beck- 
ford  V.  Tobin,  1  Ves.  Sen.  310 ;  Ellis  v.  Ellis,  1  Sch.  and  Lef.  6 ;  Newman  v.  Bateson,  3  Swanst. 
690.  Even  in  the  case  of  a  grandchild,  an  executor  must  not  take  upon  himself  to  pay 
interest  upon  a  legacy  by  way  of  maintenance,  when  that  is  not  expressly  provided  by  the 
will ;  for,  though  a  court  of  equity  will  struggle  in  favor  of  the  grandchild :  (Crickett  f . 
Dolby,  3  id.  12 ;  Collis  v.  Blackburn,  9  Ves.  470),  yet  it  seems,  there  nmst  be  something 
more  than  the  mere  gift  of  a  legacy,  something  indicating  that  the  testator  put  himself  in 
loco  parentis^  to  justify  a  court  in  decreeing  interest  for  a  grandchild's  maintenance.  Perry  v. 
Whitehead.  6  Ves.  547 ;  RawliUs  v.  Goldtrap,  5  id.  443 ;  Hill  v.  Hill.  3  Ves.  and  Boa.  18t>.  But 
of  course,  even  when  a  legacy  to  a  grandchild  will  never  become  due  unless  he  attains  his 
minority,  still,  maintenance  may  be  aUowed  for  his  support  during  his  infancy,  prodded  the 
parties  to  whom  the  legacy  is  given  over  in  case  of  the  infant's  death  are  competent,  and 
willing,  to  consent.  Cavendish  v.  Mercer,  5  Ves.  195,  in  note.  Under  any  other  circumstances, 
when  a  legacy  to  infants  is  not  given  absolutely,  and  in  all  events,  but  is  either  not  to  vest  till 
a  given  period,  or  is  subject  to  being  devested  by  certain  contingencies,  upon  the  occurrenc-e 
of  which  it  is  given  over :  Errington  v.  Chapman,  12  Ves.  25 ;  if  the  words  of  the  will  do 
not  authorize  the  application  of  interest  to  the  maintenance  of  the  infant  legatees,  a  court 
of  equity  never  ^es  further  than  to  say  that,  if  it  can  collect  before  it,  all  the  individuals 
who  may  be  entitled  to  the  fhnd,  so  as  to  make  each  a  compensation  for  taking  from  him 
part,  it  will  grant  an  allowance  for  maintenance :  Erratt  v.  Barlow,  14  Ves.  203 ;  Marshall  v. 
HoUoway,  2  Swanst  436;  Ex  parte  Whitehead,  2  Younge  and  Jerb.  249;  or,  where  there  is 
no  gift  over,  and  all  the  children  of  a  family  are  to  take  eaually,  there,  although  other 
children  may  possibly  come  in  esse  afler  the  order  made,  yet,  all  the  children,  bom  or  to  be 
bom,  will  be  held  to  have  a  common  interest;  and  therefore,  the  interest  of  the  f\ind,  as  far 
as  it  may  be  requisite,  will  be  applicable  for  maintenance.  Fairmau  v.  Green,  10  Ves.  48; 
GreenweU  v,  Greenwell,  5  id.  199 ;  Errat  v.  Barlow,  14  id.  205 ;  Haley  v.  Bannister,  4  Mad. 
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donation  causa  morUa.  And  that  is,  when  a  person  in  his  last  sickness,  appre- 
hending his  dissolution  near,  delivers  or  causss  to  be  delivered  to  another  the 
possession  of  any  personal  goods  (under  which  have  been  included  bonds,  and 
bills  drawn  by  the  deceased  upon  his  banker,)  to  keep  in  case  of  his  decease. 
This  gift,  if  the  donor  dies,  needs  not  the  assent  of  his  executor :  yet  it  shall 
not  prevail  against  creditors ;  and  is  accompanied  with  this  implied  trust,  that, 
if  the  donor  lives,  the  property  thereof  shall  revert  to  himself,  being  only  given 
in  contemplation  of  death,  or  mortis  causa,  (i)  (40)    This  method  of  donation 

(i)  Free .  Chano.  809.    1  P.  Wmd.  406,  441.    8  P.  WmB.  857. 

280.  Bnt,  if  the  will  contain  mceeasive  UmitationSt  under  which  persons  of  another  family,  and 
not  in  being,  may  become  entitled ;  it  is  not  sufficient  that  all  parties  presumptively  entitled, 
then  living,  are  before  the  court ;  fur  none  of  the  living  mav  be  the  parties  who,  eventually, 
may  become  entitled  to  the  property.  In  such  a  case,  an  order  for  interest  by  way  of  mainte- 
nance might  be,  in  effect,  to  give  to  one  person  the  property  of  another.  Marshall  v,  Holloway, 
2  Swanst.  43d ;  Ex  parte  Kebble,  11  Ves.  603. 

No  exception  is  to  be  made,  in  favor  of  the  testator's  wife,  to  the  general  rule  that  a  pecuni- 
ary legacy  does  not  bear  interest  before  the  time  when  the  principal  ought  to  be  paid,  unless  a 
distinct  intention  to  give  interest  from  an  earlier  period  can  be  fairly  collected  from  the  testa- 
tor's wilL  Stent  v.  Kobinson,  12  Ves.  461 ;  Lowndes  v.  Lowndes,  15  id.  304 ;  Raven  v.  Waite, 
1  Swanst.  559  ] 

(40)  A  donatio  eauSa  mortis  is  a  gift  of  personal  chattels  made  by  a  person  with  a  view  to  his 
own  death,  and  conditioned  to  take  eifect  only. on  the  donor's  death  by  his  existing  disorder. 
Smith  r.  Kittridge,  21  Vt  245 ;  Wells  r.  Tucker,  3  Binn.  370 ;  Raymond  v.  SoUick,  10  Conn. 
480 ;  Smith  v.  Downey,  3  Ired.  Bq.  263 ;  Knott  v.  flogan,  4  Met.  Ky.  99.    The  gift  is  therefore 
tlefeated  if  the  donor  survives  the  disorder.     It  has  many  of  the  properties  of  a  legacy :  it  may 
be  reroked  at  any  time ;  it  is  lost  if  the  dcmor  survives  the  donee,  and  it  is  liable  to  the  donor's 
debts  in  case  of  deficiency  of  assets.    Jones  v.  Selby,  Prec.  in  Oh.  303;  Tate  v.  Hilbert,  2  Ves. 
120  J  Walter  V.  Hodge,  2  Swanst.  98;  Millers,  Miller,  3  P.  Wms.  357;  Wells  r.  Tucker,  3  Binn. 
370;  Grant «.  Tucker,  18  Ala,  27;  Jones  v.  Brown,  34  N.  H.  439;  Huntington  v.  Gilmore,  14 
Barb.  244.    But  it  does  not  require  to  be  probated  as  a  will.    Ward  v.  Turner,  2  Ves.  Sen.  435. 
There  must  be  a  deliveiy  of  the  chattels  by  the  donor  in  his  lifetime ;  and  this  delivery  ought 
to  be  an  actual  delivery  into  the  hands  of  the  donee,  or  as  near  such  a  delivery  as  the  circum- 
stances render  practicable.    Bowers  v,  Hurd,  10  Mass.  427 ;  McDowell  v.  Murdock,  1  Nott  and 
McC.  239;  Miller  r.  Jeffress,  4  Grat.  479;  Harris  v.  Clark,  3  N.  Y.  93;  Cutting  r.  Gilman,  41 
N.  H.  147;  Lewis  V.  Walker,  8  Humph.  508;  Miohener  v.  Dale,  23  Penn.  St.  59.    A  previous 
and  continued  possession,  or  an  after-acquired  possession  by  the  donee  will  not  generally  be 
sufficient    Gough  «.  Findon,  7  Exch.  48;  Miller  v,  Jeffress  4  Grat.  479;  Dole  v,  Lincoln,  31 
Me.  422.    Delivery  to  a  third  person  for  the  donee  is  a  good  delivery :  Coutant  v.  Schuyler,  I 
Paige,  316 ;  Sessions  v.  Moseley,  4  Cush.  87  ;  Dresser  v.  Dresser,  46  Me.  48 ;  Jones  v,  Deyer,  16 
Ala.  221 ;  and  such  delivery  may  be  made  to  one  in  trust  for  another.    Dresser  v.  Dresser,  46 
Me.  48 ;  Kemper  v.  Kemper,  1  Dav.  Ky  401.    It  is  doubtful  if  a  written  instrument  of  transfer 
which  is  delivered  is  sufficient  as  a  substitute  for  actual  delivery  of  the  chattels,  but  in  Powell 
V.  Leonard,  9  Fla.  359,  a  deed  of  a  mother  and  children,  slaves,  was  sustained  as  a  good  gift  of 
all,  where  the  mother  was  present  at  the  time  and  the  usual  words  of  delivery  were  spoken, 
th(mgh  the  children  were  absent  and  not  delivered.    Negotiable  securities  may  be  the  subject  of 
this  species  of  gift ;  Bradley  v.  Hunt,  5  Gill  and  J.  58 ;  Holley  v.  Adams,  Id  Vt.  20d ;  Grover 
V.  Grover,  24  Pick.  261 ;  Harris  v,  Clark,  3  N.  T.  93 ;  Bedell  v.  Carll,  33  N.  Y.  581 ;  and  so  it 
seems,  may  a  bond,  or  any  other  written  contract  of  a  third  person :  Brown  v.  Brown,  18  Conn. 
410 ;  Meach  v,  Meach.  24  Vt.  591 ;  Parish  v.  Stone,  14  Pick.  198 ;  Waring  v.  Edmonds,  11  Md. 
424 ;  Sessions  v,  Moseley,  4  Gush.  87 ;  Bonneman  v.  Sidlinger,  21  Me.  185 ;  but  mn  the  donor's 
own  note  or  other  executory  promise  :  Holley  v.  Adams,  16  Vt.  20d;  Copp  v.  Sawyer,  iSrN.  H. 
386 ;  Thompson  v.  Dorsey,  4  Md.  Ch.  Dec.  145 ;  Parish  v.  Stone,  14  Conn.  198 ;  Michener  v. 
Dale,  23  Penn.  St.  59;  Efarris  v.  Clark,  3  N.  Y.  93;  Smith  v.  Kittridge,  21  Vt.  238;  Dole  ». 
]jincoln,  31  Me.  422 ;  Flint  v.  Pattee,  33  X.  H.  520 ;  nor  his  order  on  a  thurd  person,  or  his  check 
on  a  bank,  which  remains  unaccepted  at  his  death.    See  Nat.  Bank  v.  Williams,  13  Mich.  282  ; 
Brown  v,  Moore,  3  Head.  671 ;  Ashbrook  v,  Kyon,  2  Bush,  228.    A  life  insurance  policy  may  be 
the  subject  of  this  gift :  Witt  v.  Amis,  1  £1.  B.  and  S.  10^^ ;  and  so  ma^  a  certificate  of  stock :  Al- 
lerton  v.  Lang,  10  Bosw.  :}62 ;  though  this  has  been  doubted.    PenningUm  v,  Gittings's  Ex'r.  2 
Gill  and  J.  208.    The  gift  may  be  made  by  wife  to  husband  and  husband  to  wife ;  Caldwell  v, 
Renfrew,  33  Vt.  213 ;  but  if  by  law  the  wife  cannot  make  a  will  except  with  the  connent  of  the 
husband,  the  power  to  make  this  gift  is  subject  to  the  same  limitation.    Jones  v.  Brown,  34  N. 
H.  439.    Resumption  of  possession  by  the  donor  revokes  the  gift.    Bunn  v.  Markham,  7  Taunt. 
232;  S.  C.  2  Marsh.  539.    The  same  dangers  attend  those'gifts  as  attend  nuncupative  wills,  and 
they  are  not  favored  in  the  law.    Westerloo  v,  De  Witt,  35  Barb.  215.    If  made  upon  condition, 
e.  g.f  that  the  gift  shall  be  all  the  donee  shall  have  from  the  donor's  property — ^they  must  be 
accapted  subject  to  the  condition.    Gurrie  v»  Steele,  2  Sandf.  542. 
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might  have  subsisted  in  a  state  of  nature,  being  always  accompanied  with  de- 
livery of  actual  possession ;  {k)  and  so  far  differs  from  a  testamentary  disposi- 
tion :  but  seems  to  have  been  handed  to  us  froln  the  civil  lawyers,  (/)  who  them- 
selves borrowed  it  from  the  Greeks,  (m) 

7.  When  all  the  debts  and  particular  legacies  are  discharged,  the  surplus  or 
residuum  must  be  paid  to  the  residuary  legatee,  if  any  be  appointed  by  the  will ; 
and  if  there  be  none,  it  was  long  a  settled  notion  that  it  devolved  to  the  execu- 
tor's own  use,  by  virtue  of  his  executorship,  (n)  But  whatever  ground  there 
might  have  been  formerly  for  this  opinion,  it  seems  now  to  be  understood  (a) 
with  this  restriction ;  that  although  where  the  executor  has  no  legacy  at  all,  the 
residuum  shall  in  general  be  his  own,  yet  wherever  there  is  sufficient  *on  the 
r  *515 1  ^^®  ^^  *  ^^^^  ^^y  means  of  a  competent  legacy  or  otherwise,)  to  imply 
*•  J   that  the  testator  intended  his  executor  should  not  have  the  residue,  the 

undevised  surplus  of  the  estate  shall  go  to  the  next  of  kin,  (41)  the  executor 
then  standing  upon  exactly  the  same  footing  as  an  administrator,  conceminff 
whom,  indeed,  there  formerly  was  much  debate,  (/?)  whether  or  no  he  could 
be  compelled  to  make  any  distribution  of  the  intestate's  estate.    For,  though 

(after  the  administration  was  taken  in  effect  from  the  ordinary,  and  trans- 
erred  to  the  relations  of  the  deceased)  the  spiritual  court  endeavoured  to  com- 
pel a  distribution,  and  took  bonds  of  the  administrator  for  that  purpose,  they 
were  prohibited  by  the  temporal  courts,  and  the  bonds  declared  void  at  law, 
(a)  And  the  right  of  the  husband  not  only  to  administer,  but  also  to  enjoy  ex- 
clusively, the  e^cts  of  his  deceased  wife,  depends  still  on  this  doctrine  of  the 
common  law :  the  statute  of  frauds  declaring  only,  that  the  statute  of  distribu- 
tions does  not  extend  to*  this  case.  But  now  these  controversies  are  quite  at  an 
end;  for,  by  the  statute  22  and  23  Car.  II,  c,  10,  explained  by  29  id.  c.  30,  it  is 
enacted,  that  the  surplusage  of  intestates'  estates,  ^except  of  femes-covert,  which 
are  left  as  at  common  law),  (r)  shall,  after  the  expiration  of  one  full  year  from 
the  death  of  the  intestate,  be  distributed  in  the  following  manner :  One-third 
shall  go  to  the  widow  of  the  intestate,  and  the  residue  in  equal  proportions  to 
his  children,  or,  if  dead,  to  their  representatives;  that  is,  their  lineal  descend- 
ants :  if  there  are  no  children  or  legal  representatives  subsisting,  then  a  moiety 
shall  go  to  the  widow,  and  a  moiety  to  the  next  of  kindred  in  equal  degree  and 
their  representatives :  if  no  widow,  the  whole  shall  go  to  the  children :  if  neither 
widow  nor  children,  the  whole  shall  be  distributed  among  the  next  of  kin  in 
equal  degree  and  their  representatives:  but  no  representatives  are  admitted, 
among  collaterals,  farther  than  the  children  of  the  intestate's  brothers  and  sis- 
ters, (s)  The  next  of  kindred,  here  referred  to,  are  to  be  in  vesti^ted  by  the  same 
rules  of  consanguinity,  as  those  who  are  entitled  to  letters  of  administration ;  of 
r  ^K^g  1  whom  we  have  sufficiently  spoken,  (i)  *And  therefore  by  this  statute 
L  *^^"  J  the  mother  as  well  as  the  father,  succeeded  to  all  the  personal  effects  of 
their  children,  who  died  intestate  and  without  wife  or  issue;  in  exclusion  of  the 
other  sons  and  daughters,  the  brothers  and  sisters  of  the  deceased.  And  so  the 
law  still  remains  with  respect  to  the  father;  but  by  statute  1  Jac.  II,  c  17,  if 
the  father  be  dead,  and  any  of  the  children  die  intestate  without  wife  or  issue, 

r*;  ijiw  of  Forfeit:  18.         ri;inet«.7, 1.  ly.i.so,  te. 

(mj  There  is  a  very  complote  donaiio  wunrtU  ootua.  in  the  OdvMey,  b.  17,  ▼.  78,  made  by  Tetemaebiu  to 
his  friend  I'iraBiis  ;  and  another  by  Hercules  in  the  Alcestes  of  flnripldes,  t.  1020. 

(nj  I'erkins,  Mi. 

(o)  Pi-ec.  Chanc.  323.  1  P.  Wms.  7,  514.  2  P.  Wms.  338.  8  P.  Wins.  43, 194.  Stra.  860.  Xcnmmi  t.  Lam^ 
ton.  Doin.  Proc.  28  Apr.  1777. 

(p)  Uodolph,  p.  2,  c.  82.       (q)\  LeT.  833.    Cart  125.    2  P.  Wms.  447.       (r)  Stat  29  Car.  H,  o.  8, 9  95. 

(M)  Kaym.  498.    Lord  Baym.  671.  (i)  Pa^e  604. 

(41)  Bat  the  rule  is  now  otherwigo  under  statutes  11  Geo.  IT,  and  I  William  IV,  c.  40,  which 
enacts  that  execatorn  shall  be  deemed  by  oonrts  of  equity  to  be  trustees  for  the  persons  who 
would  1)0  entitled  under  the  statutes  of  distributions,  in  respect  of  any  residue  not  ezpre^isly 
disposed  of  by  any  testator's  will,  unless  it  shall  appear  by  the  will,  or  a  oodioll  thereto,  that 
the  persons  appointed  executors  were  intended  to  take  such  residue  beneficially. 
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in  the  lifetime  of  the  mother,  she  and  each  of  the  remaining  children,  or  their 
representatives,  shall  divide  his  effects  in  equal  portions.  (42) 

It  is  obvious  to  observe,  how  near  a  resemblance  this  statute  of  distributions 
bears  to  our  ancient  English  law,  de  rationdbili  parte  honorum  ;  spoken  of  at 
the  beginning  of  this  chapter ;  (t^)  and  which  Sir  Edward  Coke  (w)  himself, 
though  he  doubted  the  generality  of  its  restraint  on  the  power  of  devising  by 
will,  held  to  be  universally  binding  (in  point  of  conscience  at  least)  upon  the 
administrator  or  executor,  in  the  case  of  either  a  total  or  partial  intestacy.  It 
also  bears  some  resemblance  to  the  Boman  law  of  succession  ab  intestato  (x) 
which,  and  because  the  act  was  also  penned  bv  an  eminent  civilian,  (y)  has 
occasioned  a  notion  that  the  parliament  of  England  copied  it  from  the  Koman 
pnetor :  though,  indeed,  it  is  little  more  than  a  restoration,  with  some  refine- 
ments and  regulations,  of  our  old  constitutional  law;  which  prevailed  as  an 
established  right  and  custom  from  the  time  of  King  Canute  downwards, 
many  centuries  before  Justinian's  laws  were  known  or  heard  of  in  the  western 
parts  of  Europe,  So,  likewise,  there  is  another  part  of  the  statute  of  distribu- 
tions, where  directions  are  given  that  no  child  of  the  intestate  (except  his  heir- 
at-law)  on  whom  he  settled  in  his  lifetime  any  estate  in  lands,  or  pecuniary 
portion,  equal  to  the  distributive  shares  of  the  other  childi*en,  shall  have  any 
part  of  the  surplusage  with  their  *brothers  and  sisters ;  but,  if  the  estates  r  ^g-.  „  -i 
so  given  them,  by  way  of  advancement,  are  not  quite  equivalent  to  the   *-  J 

other  shares,  the  chilaren  so  advanced  shall  now  have  so  much  as  will  make 
them  equal.  This  just  and  equitable  provision  hath  been  also  said  to  be 
derived  from  the  collaiio  honorum  of  the  imperial  law :  (z)  which  it  certainly 
resembles  in  some  points,  though  it  differs  widely  in  others.  But  it  may  not  be 
amiss  to  observe,  that  with  regard  to  goods  and  chattels,  this  is  part  of  the 
ancient  custom  of  London,  of  the  province  of  York,  and  of  our  sister  kingdom 
of  Scotland ;  and,  with  regard  to  lands  descending  in  coparcenary,  that  it  hath 
always  been,  and  still  is,  the  common  law  of  Englana,  under  the  name  of 
hotchpot  (a)  (43) 

Cu)  Page  493.  fw)  S  Inst.  8S.    See  1  P.  Wms.  8. 

(xj  The  ffeneral  role  of  suoh  saccessione  was  this :  L  The  children  or  lineal  descendants  In  equal  por- 
tions. 8.  On  Ikilure  of  these,  the  parents  or  lineal  ascendants,  and  with  them  the  brothran  or  sisters  or  the 
whole  blood  ;  or.  if  the  parents  were  dead,  all  the  brethren  and  sisters,  together  with  the  representatives 
of  a  bro  her  or  sister  deceased.  3.  The  next  collateral  relations  in  eqaal  degree.  4.  The  husband  or  wife 
of  the  deceased.    {Ff.  38,  15, 1.    No7.  US,  c.  1,  2,  3, 127,  c.  1.  > 

(VJ  Sir  Walter.    Lord  Baym.  574.  (msJ  Ff.  87,  6, 1.  (a)  See  ch.  12,  page  181. 

(42)  [The  next  of  kin,  who  aere  to  have  the  benefit  of  the  Rtatnte  of  distribntions,  must  be 
ascertained  according  to  the  compntation  of  the  civil  law,  including  the  relations  both  on  the 
paternal  and  maternal  sides. 

And  when  the  relations  are  thus  found  who  are  distant  from  the  intestate  by  an  eqnal  num- 
ber of  degrees,  they  will  share  the  personal  property  equally,  although  they  are  relations  to 
the  intestate  of  ver^  different  denominations,  and  perhaps  not  relations  to  each  otHer.  There 
is  only  one  exception  to  this  rule,  viz. :  where  the  nearest  relations  are  a  grandfather  or 
grandmother,  and  brothers  or  sisters,  although  all  these  are  related  in  the  second  degree,  yet 
3ie  former  shall  not  participate  with  the  latter ;  for  which  singular  exception  it  does  not  appear 
that  any  ffood  reason  can  be  given.  3  Atk.  762.  No  difference  is  made  between  the  whole  and 
hidf  blood  in  the  distribution  of  intestate  personal  propertv.l 

(43)  An  advancement  is  a  givine  bf  a  parent  to  a  child  by  anticipation,  the  whole  or  some 

Jiart  of  what  it  is  supposed  the  child  will  be  entitled  to  on  the  death  of  the  parent.  Osgood  v. 
breed's  Heirs,  17  Mass.  358;  Jackson  v.  Matsdorf,  11  Johns.  91;  Dillman  t;.  Cox,  23  Ind.  442. 
"Wliether  a  gift  is  to  be  regarded  an  absolute  gift  or  an  advancement  must  depend  upon  the 
intent  of  the  donor  )it  the  time  it  is  made :  Meeker  i;.  Meeker,  16  Conn.  387 ;  Sherwood  t?. 
Smith,  23  id.  521 ;  Nesmith  ©.  Dinsmore,  17  N.  H.  515;  Bay  v.  Cook,  31  111.  345;  King?*bury'8 
Api)eal,  44  Penn.  St.  460 ;  and  this  intent  is  generally  to  be  arrived  at  by  what  took  place  at 
the  time,  or  by  a  charge  made  by  the  parent  against  the  child,  or  by  some  writing  given  to 
the  parent  by  the  chila ;  and  in  some  or  the  states  written  evidence  is  required  by  statute.  In 
the  absence  of  any  inflexible  rule  by  statute,  and  of  evidence  sho^dn^  a  contrary  intent,  a  purchase 
by  a  parent  in  Uie  name  of  the  child,  or  a  gift  of  property  to  the  child  not  bv  way  of  support  or 
education  merely,  is  presumed  to  be  intended  as  an  advancement.  Hatch  a.  Straight,  3  Conn.  34  * 
DilJman  v.  Cox,  23  Ind.  440 ;  Murphy  v.  Nathans,  46  Penn.  St.  508 ;  Parks  ».  Parks,  19  Md.  323 ; 
Bayv  Cook,  31 IIL  336;  Autrey  v.  Autrey's  Adminis.  37  Ala.  614;  Merrill  v.  Rhodes,  id.  449; 
Johnson  v.  Hoyle,  3  Head.  56.    If  the  parent  die  intestate,  the  advancement  must  be  brought 
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Before  I  qnit  this  subject  I  must,  however,  acknowledge  that  the  doctrine  and 
limits  of  representation  laid  down  in  the  statute  of  distributions,  seem  to  have 
been  principally  borrowed  from  the  civil  law :  whereby  it  will  sometimes  hap- 
pen, that  personal  estates  are  divided  per  capita,  and  sometimes/?^  stirpes; 
whereas  the  common  law  knows  no  other  rule  of  succession  but  ihdXper  stirpes 
only.  (^)  They  are  divided  jt?6r  capita^  to  every  man  an  equal  share,  when  ail 
the  claimants  claim  in  their  own  rights,  as  in  equal  degree  of  kindred,  and  not 
jure  representationis,  in  the  right  of  another  person.  As,  if  the  next  of  Icin  be 
the  intestate's  three  brothers,  A  B  and  C ;  here  his  effects  are  divided  into  three 
t'(iual  portions,  and  distributed  per  capita,  one  to  each :  but,  if  one  of  these 
brothers.  A,  had  been  dead,  leaving  three  children,  and  another,  B,  leaving  two  ; 
then  the  distribution  must  have  been  «er  stirpes:  viz.:  one-third  to  A's  three 
children,  another  third  to  B's  two  children,  and  the  remaining  third  to  C.  the 
surviving  brother ;  yet,  if  C  had  also  been  dead,  without  issue,  then  A's  and  B's 
five  children,  being  all  in  equal  degi-ee  to  the  intestate,  would  take  in  their  own 
riffhts  per  capita,  viz. ;  each  of  them  one-fifth  part,  ic) 

The  statute  of  distributions  expressly  excepts  and  reserves  the  customs  of  the 
r  ^K\Q  1  city  of  Jjondon,  of  the  province  of  York,  *and  of  all  other  places  having 
*■  J   peculiar  customs  of  distributing  intestates'  effects.    So  that,  though  in 

those  places  the  restraint  of  devising  is  removed  by  the  statutes  formerly  nnen- 
tioned,  {d)  their  ancient  customs  remain  in  full  force,  with  respect  to  the  estates 
of  intestates.  I  shall,  therefore,  conclude  this  .chapter,  and  with  it  the  present 
book,  with  a  few  remarks  on  those  customs. 

In  the  first  place  we  may  observe,  that,  in  the  city  of  London,  {e)  and  prov- 
ince of  York,  (/)  as  well  as  in  the  kingdom  of  Scotland,  (^)  and  probably 
also  in  Wales,  (concerning  which  there  is  little  to  be  gathered  but  from  the 
sttttute  7  and  8  Wm.  III.  c.  38,)  the  effects  of  the  intestate,  after  payment  of 
his  debts,  are  in  general  divided  according  to  the  ancient  universal  doctrine  of 
the  pars  rationabiiis.  If  the  deceased  leaves  a  widow  and  children,  his  sub- 
stance (deducting  for  the  widow  her  apparel  and  the  furniture  of  her  bed-cham- 
ber, which  in  London  is  called  the  widoitfs  chamber)  is  divided  into  three  .parts ; 
one  of  which  belongs  to  the  widow,  another  to  the  children,  and  the  third  to 
the  administrator :  if  only  a  widow,  or  only  children,  they  shall  respectively,  in 
either  case,  take  one  moietj,  and  the  administrator  the  other;  (7*^  if  neither 
widow  nor  child,  the  administrator  shall  have  the  whole,  (i)  And  tnis  portion, 
or  dead  man's  part,  the  administrator  was  wont  to  applv  to  his  own  use,  {k)  till 
the  statute  1  Jac.  II,  c.  17,  declared  that  the  same  should  be  subject  to  the  stat- 
ute of  distributions.  So  that  if  a  man  dies  worth  1,800/.  personal  estate,  leav- 
ing a  widow  and  two  children,  this  estate  shall  be  divided  into  eighteen  parts ; 
whereof  the  widow  shall  have  eight,  six  by  the  custom  and  two  by  the  statute ; 
and  each  of  the  children  five,  three  by  the  custom  and  two  by  the  statute :  if  he 
leaves- a  widow  and  one  child,  she  shall  still  have  eight  parts,  as  before;  and  the 
child  shall  have  ten,  six  by  the  custom  and  four  by  the  statute :  if  he  leaves  a 

(6)  See  ch.  14,  pagre  217.  (o)  Prec.  Chanc.  54.  {d)  Pagre  403. 

(e)  Lord  Raym.  132.).  (/)  2  Burn.  Keel.  Law,  746.  (p*  lUd,  782. 

(A)  1  P.  Wins.  341.    Salk.  246.  (0  2  Show.  175.  {k)  2  Freem.  85.    1  Vera.  133. 

into  hotchpot,  by  which  is  underBtood  that  it  must  be  acconnted  for  as  a  part  of  the  estate, 
in  onler  that  when  an  equal  divlBion  is  made  the  donee  BhaU  receive  his  share  only,  including 
the  wlvancement  Grattan  t?.  Grattan,  18  111.  170;  Thompson  ».  Carmichael,  3  Sandf.  Ch. 
1-^;  Brewton  r.  Brewton,  30  Geo.  416;  Greene's  Exr.  v.  Speer,  37  Ala.  532.  And  in  case  the 
parent  dies  testate,  the  advancement  may  be  taken  into  account  in  satisfaction,  wholly  or  in 
part,  of  a  legacy,  if  such  be  the  direction  of  the  will.  HaU  v.  Davis,  3  Pick.  450 ;  Manning 
r.  Manning,  12  Rich.  Eq.  410;  Langdon  v.  Astor's  Exr.  16  N.  T.  9.  When  brought  into 
hotchpot,  the  child  is  charged  with  the  value  of  the  property  at  the  time  the  advancement  waa 
mwle.  Bemis  v.  Steams,  16  Mass.  200 ;  Osgood  v.  Breed,  17  id.  356 ;  Steams  v.  Steams,  1  Pick.  157 ; 
Grattan  v.  Grattan,  18  111.  170;  Towles  v,  Roundtree,  10  Fla.  299;  Jackson  v  Matsdorf, 
11  Johns.  91. 

As  a  general  thing  this  subject  will  now  be  found  regulated  by  statute.    See  Barton  v.  Rice, 
92  Pick.  508;  Porter  v.  Porter,  51  Me.  376. 
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widow  and  no  child,  the  widow  shall  have  three-fourths  of  the  whole,  two  by  the 
custom  and  one  by  the  *8tatute;  and  the  remaining  fourth  shall  ffo  by  r  *g-*g  -i 
the  statute  to  the  next  of  kin.    It  is  also  to  be  observed,  that,  if  the   ^  ' 

wife  be  provided  for  by  a  jointure  before  marriage,  in  bar  of  her  customary  part, 
it  puts  her  in  a  state  of  non-entity,  with  regard  to  the  custom  only ;  (l)  but  she 
shall  be  entitled  to  her  share  of  the  dead  man's  part  unler  the  statute  of  dis- 
tributions, unless  barred  by  special  agreement  (m)  And  if  any  of  the  children 
are  advanced  by  the  father,  in  his  lifetime,  with  any  sum  of  money  (not  amount- 
ing to  their  full  proportionable  parfc^,  they  shall  bring  that  portion  into  hotch- 
pot with  the  rest  of  the  brothers  ana  sisters,  but  not  with  the  widow,  (44)  before 
they  are  entitled  to  any  benefit  under  the  custom  :(w)  but,  if  they  are  fully 
advanced,  the  custom  entitles  them  to  no  further  dividend,  (o) 

Thus  far  in  the  main  the  customs  of  London  and  of  Yorlc  agree;  but  besides 
certain  other  less  material  variations,  there  are  two  principal  points  in  which 
they  considerably  differ.  One  is,  that  in  London  the  share  of  the  children  (or 
orplumage  part)  is  not  fully  vested  in  them  till  the  age  of  twenty-one,  before 
which  they  cannot  dispose  of  it  by  testament :  (p)  and,  if  they  die  under  that 
age, .  whether  sole  or  married,  their  share  shall  survive  to  the  other  children ; 
but  after  the  age  of  twenty-one,  it  is  free  from  any  orphanage  custom,  and,  in 
case  of  intestacy,  shall  falfunder  the  statute  of  distributions,  (q)  The  other  that 
in  the  province  of  York,  the  heir  at  common  law,  who  inherits  any  land  either 
in  fee  or  in  tail,  is  excluded  from  any  filial  portion  or  reasonable  part  (r)  But, 
notwithstanding  these  provincial  variations,  the  customs  appear  to  be  substan- 
tially one  and  the  same.  And,  as  a  similar  policy  formerly  prevailed  in  every 
part  of  the  island,  we  may  fairly  conclude  the  whole  to  be  of  British  original ;  or, 
if  derived  from  the  Roman  law  of  successions,  to  have  been  drawn  from  that 
fountain  much  earlier  than  the  time  of  Justinian,  from  whose  constitutions  in 
many  points  *  (particularly  in  the  advantages  given  to  the  widow)  it  very  r  *-q^  n 
considerably  differs ;  though  it  is  not  improbable  that  the  resemblances   ^  J 

which  yet  remain  mav  be  owing  to  the  Koman  U8ag:es;  introduced  in  the  time 
of  Claudius  Csesar,  wno  established  a  colony  in  Britain  to  instruct  the  natives  in 
iegal  knowledge ;  (s)  inculcated  and  diffused  by  Papinian,  who  presided  at  York 
n&prmfectusprcBtorio,  under  the  Emperors  Severusand  Caracalla:  (t)  and  contin- 
ued by  his  successors  till  the  final  departure  of  the  Romans  in  the  beginning 
of  the  fifth  century  after  Christ. 

(I)  2  Vera.  666.    8  P.  Wms.  16.  (m)  I  Vern.  15.    3  Chan.  Rep.  862. 

(n)2  Freem.  279.    1  Eq.  Caa.  Abr.  156.    2  P.  Wms.  620.  (o)  2  P.  Wins.  527.  (p)  2  Vern.  658. 

(9)  Prec.  Chanc.  637.  (r)  2  Burn.  76i.  («)  Tacit  Annal.  L  12,  o.  32. 

(0  Selden,  in  Flctam,  cap.  4,  i  3. 

(44)  [Advances  which  an  intestate  has  made  to  any  of  his  children,  are  n^ver  brought  into 
hotchpot  for  the  benefit  of  his  widow :  Kircudbright  v,  Kircudbright,  8  Yes.  64 ;  but  solely 
with  a  view  to  equality  as  amongst  the  children :  Gibbons  v,  Caunt,  4  Yes.  847 ;  and  in  cases 
arining  upon  the  custom  of  London,  the  effect  of  the  fuU  advancement  of  one  child  is  merely 
to  remove  that  child  out  of  the  way,  and  to  increase  the  shares  of  the  others.  Folkes  «. 
'VTestem,  9  Yes.  460.  So,  when  a  settlement  bars,  or  makes  a  composition  for,  the  wife's  cus- 
tomary share,  that  share,  if  the  husband  die  intestate,  will  be  distributable  as  if  he  had  left 
no  wife :  Knipe  v.  Thomt<m,  2  Eden,  121 ;  Moms  v.  Burrows,  2  Atk.  629 ;  Read  v,  Snell,  id. 
644 ;  and  will  not  go  to  increase  what  is  called  ''  the  dead  man's  part :''  Medcalfe  v.  Ives,  1 
Atk.  63 ;  to  a  distributive  share  of  which  the  widow  would  be  entitled,  notwithstanding  she 
had  compounded  for  her  customary  part :  Whithill  v,  Phelps,  Prec.  in  Ch.  328 ;  unless  the 
expressed,  or  clearly  implied,  intention  was,  that  she  should  be  barred  as  well  of  her  share 
of  the  dead  man's  part,  as  of  her  share  by  the  custom.  Benson  v,  Bellasis,  1  Yem.  16.  A 
jointure  in  bar  ot  dower,  without  saying  more,  will  be  no  bar  of  a  widow's  claim  to  a  cust4>mary 
share  of  personal  estate;  for  dower  affects  lands  only,  and  land  is  wholly  out  of  the  custom. 
Babiugton  «.  Greenwood,  1  P.  Wms.  531.] 
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No.  I. 

VBTU8  CARTA  PEOPFAMBNTL- 

SoiAKT  presents  et  foturi,  quod  ego  Willielmns,  filias  ITillielmi  de  Segenho,  ^ 
dedi,  concessi,  et  hac  present!   carta   mea  confirznavi,  Johanni  anondam  filio 
Johfuinis  de  Saleford,  pro  qaandam  snmma  pecunie  qnam  michi  debit  pre  mani- 
bns,  nnam  acram  terre  mee  arabilin,  Jaoentem  in  canipo  de  Saleford,  jaxtaterram 

quondam  Richard!  de  la  Mere :  Hahendam  et  Tenendam  totam  predictam  acram  . 

terre,  cum  omnibus  eius  pertinentiis,  prefato  Johanni,  et  heredibus  Huis,  et  suis  2V««^«»« 
assignatis,  de  capitalibus  dominis  feodi :  Beddendo  et  facieudo  annuatim  ei^dem  ittddn^tim 
donunirt  capitalibus  servitia  inde  debita  et  consueta :  Et  ego  predictus  Williel- 
mus,  et  heredes  mei,  et  me!  assi^ati,  totam  predictam  acram  terre,  cum  omnibus  Wananty. 
suis  pertinentiis,  predicto  Johanni  de  Saleford,  et  heredibus  suis  et  suis  assignatis, 
contra  omnes  gentes  warrantizabimus  in  i>erpetuum.    In  etuus  re!  testimonium  , 
huio  present!  carte  sigillum  meum  apposui :  Hiis  testibus,  pTigello  de  Saleford, 
Johanne  de  Seybroke,  Radulpho   denco  de  Saleford,  Johanne  molendario  de 
eadem  yil]^  et  alils.     Data  apud  Saleford  die  Yeneris  proximo  ante  festum 
Banote  Margarete  virginis,  anno  regni  regis  Eowardi  fillii  regis  Edwardi  sexto. 

(L.  S.) 

Hrmoraitottic,  quod  die  et  anno  infrascrintia  plena  et  pacifica 
seisina  acre  infhtspecificate,  cum  pertinentiis,  aata  et  dellberata  ftdt 
per  infiranominatnm  Willielmum  ae  Segenho  infranominato  Johanni 
ae  Saleford,  in  propriis  personis  suis.  secumdum  tenorem  et  effectum 
carte  inirascripte,  m  presentia  Nigelli  de  Saleford,  Johannis  de  Sey- 
broke  et  alionun. 


LlTOTof  mMb 


No.  IL  »*.n. 

A  MODERN  C0K7ETAKGE  BY  LEASE  AND  RELEASE. 

SbCT.  1.     LBA8B  OR  BaROAIK  AKD  SaLB,  FOR  A  TBAR. 

This  I]n)R5TirRB,  made  the  third  day  of  September,  in  the  twenty-first  year  ] 
of  the  reign  of  our  sovereign  lord  Gborgb  the  Second,  by  the  grace  of  God, 
king  of  Great  Britain,  France,  and  Ireland,  defender  of  the  faith,  and  so  forth, 
and  in  tiie  year   of  our  Lord  one  thousand  seven  hundred  and   forty-seven, 
between  Abraham  Barker,  of  Dale  Hall,  in  the  county  oi  Norfolk,  esquire,  and  i 
Cecilia  his  wife,  of  the  one  part,  and  David  Edwards,  of  Lincoln's  Inn,  in  the 
county  of  Middlesex,  esquire,  and  Frauds  Golding,  of  the  dtv  of  Norwich, 
clerk,  of  the  other  part,  witnesseth :  that  the  said  Abraham  Barker  and  Cecilia 
his  wife,  in  consideration  of  five  shillings  of  lawful  money  of  Great  Britain,  to 
them  in  hand  paid  by  the  said  David  Edwards  and  Frands  Golding,  at,  or 
before,  the  ensealing  and  delivery  of  these  presents,  (the  receipt  whereof  is 
hereby  acknowledged),  and  for  other  g(K>d  causes  and  considerations,  them  the  consiAention. 
said  Abraham  Barker  and  Cecilia  his  wife,  hereunto  specially  moving,  have  bar-  Bftrgain  wad 
gained  and  sold,  and  by  these  presents  do,  and  each  of  them  doth,  bargain  and  sell,  Mae. 
unto  the  said  David  Edwards  and  Frands  Golding,  their  executors,  administrators, 
and  assigns,  All  that,  the  capital  messuage,  called  Dale  Hall,  in  the  parish  of  Dale,  i 
in  the  said  county  of  Norfolk,  wherdn  the  said  Abraham  Barker  and  Cecilia  his 
wife  now  dwell,  and  all  those  their  lands  in  the  said  parish  of  Dale,  called  or  known 
by  the  name  of  Wilson's  farm,  containing  by  estimation  &ye  hundred  and  forty 
acres,  be  the  same  more  or  less,  together  with  all  and  singular  bouses,  dove- 
houses,  bams,  buildings,  yards,  gardens,  orchards,  lands,  tenements,  meadows^ 
pastures,  feedings,  commons,  wtxids,  underwoods,  ways,  waters,  watercourses^ 
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Intent 


fiflhin^y  priYileges,  profits,  easements,  commodities,  advantages,  emolaments, 
'  hereditaments,  and  appurtenances  whatever  to  the  said  capital  messuaj^e  and 
ianu  belonging  or  appertaining,  or  with  the  same  used  or  enjoyed,  or  acceptod« 
reputed,  taken,  or  known,  as  part,  parcel,  or  member  thereof,  or  as  beloa^ni^  to 
the  same,  or  any  part  thereof;  ana  the  reversion  and  reversions,  remainder  and 
remainders,  yearly  and  other  rents,  issues,  and  profits  thereof,  and  of  every  part 
and  parcel  thereof:  To  have  and  to  liold  the  said  capital  messuage,  lands,  tene- 
ments, hereditaments,  and  all  and  singular  other  the  premises  hereiabefc»re 
mentioned,  or  intended  to  be  bargained  and  sold,  and  every  part  and  parcel 
thereof,  with  their  and  every  of  their  rights,  members,  and  appurtenances,  unto 
the  said  David  Edwards  and  Francis  Goldiug,  their  executors,  administrators, 
and  assigns,  from  the  day  next  before  the  day  of  the  date  of  these  presents,  for, 
and  durinj^,  and  unto  the  full  end  and  term  of,  one  whole  year  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended  :  Yielding  and  paying,  there- 
for, unto  the  said  Abraham  Barker,  and  Cecilia  his  wife,  and  their  heirs  and 
assigns,  the  yearly  rent  of  one  pepper-corn  at  the  expiration  of  the  said  term, 
if  the  same  shall  be  lawfully  demanded :  To  the  intent  and  purpose  that,  by 
virtue  of  these  present**,  and  of  the  statute  for  transferring  uses  into  possession,  the 
said  David  Edwai-ds  and  Francis  Golding  may  be  in  actual  possession  of  the  pre- 
mises, and  be  thereby  enabled  to  take  and  accent  a  grant  and  release  of  the  free- 
hold, Inversion,  and  mheritance  of  the  same  premises,  and  of  every  part  and  parcel 
thereof,  to  them,  their  heirs  and  assigns ;  to  the  uses  and  upon  the  trusts,  there«)f 
to  be  declared  by  another  indenture,  intended  to  bear  date  the  next  day  after  the 
date  hereof.  In  witness  whereof,  the  parties  to  these  presents  their  hands  and  seals 
have  subscribed  and  set.  the  day  and  year  first  above  written. 

Sealed  and  delivered,  beings  Abraham  Barker,  (L.  S.) 

first  duly  stamped,  in  the  I  Cecilia  Barker,      (L.  S.) 

presence  of  f  David  Edwards,    (L.  S.S 

George  Carter,  J  Francis  Golding.  (L.  S-) 

"William  Browne. 


PramlMib 


PartlM. 


BMitftl. 


Conaldeimtion. 


Sbgt.  2.    Deed  of  Rklraab. 

This  Indenture  of  five  parts,  made  the  fourth  day  of  September,  in  the 
twenty-first  year  of  the  reign  of  our  sovereign  lord  George  the  Second,  by  the 
grace  of  God,  king  of  Great  Britain,  France,  and  Ireland,  defender  of  the  faith, 
and  so  forth,  and  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  forty- 
seven,  between  Abraham  Barker,  of  Dale  Hall,  in  the  county  of  Norfolk, 
esquire,  and  Cecilia  his  wife,  of  the  first  part;  David  Edwards,  of  Lincoln's 
Inn,  in  the  county  of  Middlesex,  es<iuire,  executor  of  the  last  will  and  testament 
of  Lewis  Edwards,  of  Cowbridge,  in  the  county  of  Glamorgan,  gentleman,  his 
late  father,  deceased,  and  Francis  Golding,  of  the  city  of  Norwich,  clerk,  of  the 
second  part ;  Charles  Browne,  of  Enstoue,  in  the  county  of  Oxford,  gentleman, 
and  Richard  More,  of  the  city  of  Bristol,  merchant,  of  the  third  part ;  John 
Barker,  esquire,  son  and  heir  apparent  of  the  said  Abraham  Barker,  of  the  fourth 
part;  and  Eatherine  Edwards,  spinster,  one  of  the  sisters  of  the  said  David 
Edwards,  of  the  fifth  part.  Whereas  a  marriage  is  intended,  by  the  permission 
of  God,  to  be  shortly  had  and  solemnized  between  the  said  John  Barker  and 
Eatherine  Edwards:  Now  this  Indenture  witnesseth,  that  in  consideration  of 
the  said  intended  marriage,  and  the  sum  of  five  thousand  pounds,  <vf  good  and 
lawful  mcmey  of  Great  Britain,  to  the  said  Abraham  Barker,  (by  and  with 
the  consent  and  agi-eement  of  the  said  John  Barker  and  Eatherine  Ed- 
wards, testified  by  their  being  parties  to,  and  their  sealing  and  delivery  of,  these 
presents),  by  the  said  David  Edwards  in  hand  paid,  at  or  before  the  ensealing 
and  delivery  hereof,  being  the  marriage  portion  of  the  said  Eatherine  Edwards, 
bequeathed  to  her  by  the  last  will  and  testament  of  the  said  Lewis  Edwards, 
her  late  father,  deceased ;  the  receipt  and  payment  whereof  the  said  Abraham 
Barker  doth  hereby  acknowledge,  and  thereof,  and  of  every  part  and  parcel 
thereof,  they  the  said  Abraham  Barker,  John  Barker,  and  Eatherine  Edwards, 
do,  and  each  of  them  doth,  release,  acquit,  and  discharge  the  said  David  Ed- 
wards, his  executors  and  administrators,  forever  by  these  presents :  and  for  pro- 
viding a  competent  jointure  and  provision  of  maintenance  for  the  said  Eath- 
erine Edwards,  in  ca^^e  she  shall,  afler  the  said  intended  marriage  had,  survive 
and  overlive  the  said  John  Barker,  her  intended  husband :  and  for  settling  and 
assuring  the  capital  messuage,  lands,  tenements,  and  hereditaments,  hereinafter 
mentioned,  unto  such  uses,  and  upon  such  trusts,  as  are  hereinafter  expressed 
and  declared :  and  for  and  in  consideration  of  the  sum  of  five  shillings,  of  law- 
ful money  of  Great  Britain,  to  the  said  Abraham  Barker  and  Cecilia  his  wife, 
in  hand  paid  by  the  said  Da\id  Edwards  and  Francis  Golding,  and  of  ten  shil- 
ling of  like  lawful  money  to  them  also  in  hand  paid  by  the  said  Charles  Brown 
ana  Richard  More,  at  or  before  the  ensealing  and  delivery  hereof,  (the  several 
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roceipts  whereof  are  hereby  respectively  aclmowledged,)  they  the  said  Abraham   _  ^^  ^ 

Barker  and  Cecilia  his  wife,  kavcy  and  each  of  them  hath,  granted,  bargained,  ^, ^^^^ 

sold,  released,  and  confirmed,  and  by  these  presents  do,  and  each  of  them  doth,  ****®**^ 
grant,    bargain,   sell,   release,   and  confirm  unto  the  said  Dayid  Edwards  and 
Francis  Golding,  their  heirs  and  assigns.  All  that,  the  capital  messnage  called  i*a>^«i«> 
Dale  Hall,  in  the  parish  of  Dale,  in  the  said  county  of  NorTolk,  wherein  the  said 
Abraham  Barker  and  Cecilia  his  wife  now  dwell,  and  all  those  their  lands  in 
the  said  parish  of  Dale,  called  or  known  by  the  name  of  Wilson's  farm,  con- 
taining by  estimation  five  hundred  and  furty  acres,  be  the  same  more  or  less, 
together  with  all  and  singular  houses,  d<»ve-houses,  bams,  building,  stables, 
yards,  gardens,  orchards,  lands,  tenements,  meadows,  pastures,  feemugs,  com- 
mons,   woods,    underwoods,    ways,    waters,    watercourses,    fishings,    privileges, 
profits,  easement<),  commodities,  flidvantages,    emoluments,  hereditaments,    and 
appurtenances  whatsoever  to  the  said  capitfiJ  messuage  and  farm  belonging  or 
appertaining,  or  with  the  same  used  or  eiyoyed,  or  accepted,  reputed,  taken,  or 
Imown,  as  part,  parcel,  or  member  thereof,  or  as  belonging  to  the  same  or  any 
part  thereof:  Call  which  said  premises  are  now  in  the  actual  possession  of  the 
Faid  David  Edwards  and  I'Yancis  Golding,  by  virtue  of  a  barffidn  and  sale  to  Mention  or  iMir> 
them  thereof  made  by  the  said  Abraham  Barker  and  Cecilia  his  wife,  for  one  ***"  *"**  ••'•' 
whole  year,  in  consideration  of  five  shillings  to  them  paid  by  the  said  David 
Edwards  and  Francis  Golding,  in  and  by  one  indenture,  bearing  date  the  day 
next  before  the  day  of  the  date  hereof,  and  by  foree  of  the  statute  for  trans- 
ferring uses  into  possession ;)  and  the  reversion  and  reversions,  remainder  and 
remainders,  yearly  and  other  rents,  issues  and  profits  thereof,  aud  every  part 
and  parcel  thereof,  and  also  all  the  estate,  right,  title,  interest,  trust,  property, 
claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of  them  the  said 
Abraham  Barker  and  Cecilia  his  wife,  in,  to,  or  out  of  the  said  capital  messuage, 
lands,  tenements,  hereditaments,  and  premises :  to  have  and  to  hold  the  said  cap-  •B'oAmAm. 
ital  messuage,  lands,  tenements,  hereditaments,  and    all  and  singular  ot^er  the 
premises  hereinbefore  mentioned  to  be  hereby  granted  and  rele&sed,  with  their 
and  every  of  their  appurtenances    unto  the  saiS  David  Edwards  and  Francis 
Golding,  their  heirs  and  assigns,  to  such  uses,  upon  such  trusts,  and  to  and  for 
such  intents  and  purposes,  as  are  hereinafter  mentioned,  expressed,  and  declared, 
of  and  concerning  the  same :  that  is  to  say,  to  the  use  and  behoof  of  the  said  JfeSinlowtil 
Abraham  Barker  and  Cecilia  his  wife,  according  to  their  several  and  respective  mairiago. 
estates  and  interests  therein,  at  the  time  of,  or  immediately  before,  the  execu- 
tion of  these  presents,  until  the  solemnization  of  the  said  intended  marriage : 
and  fh)m  and  after  the  solemnization  thereof,  to  the  use  and  behoof  of  the  said  ^i**"  of  tho 
John  Barker,  for  and  during  the  term  of  his  natural  life ;  without  impeachment  m!'  iSS 
of  or  for  any  manner  of  waste :  and  from  and  after  the  determination  of  that  va$te: 
estate,  then  to  tho  use  of  the  said  David  Edwards  and  Francis  Golding,  and 
their  heirs,  during  the  life  of  the  said  John  Barker,  upon  trust  to  8upp(»rt  aud  S^,'J'^*"^[J  Jj^ 
preserve  the  contingent  uses  and  estates  hereinafler  limited  fn)m  being  defeated  g«rve  oontia- 
and  destroyed,   and  for  that  purpose  to  make   entries,  or  bring  actions,  as  the  g**"*  reiuain- 
caso  shall  require ;  but,  nevertheless,  to  permit  and  suffer  the  said  John  Barker,    *'** 
and  his  assigns,  during  his  life,  to  receive  and  take  the  rents  and  profits  thereof, 
and  of  every  part  thereof,  to  and  for  his  and  their  own  use  ana  benefit :  and  ^™*|n«i"  \^ 
from  and  after  the  decease  of  the  said  John  Barker,  then  to  the  use  and  behoof  foJiJJr jom " 
of  the  said  Katherine  Edwards,  his  intended  wife,  for  and  during  the  term  of  nre.  in  bar  ox 
her  natural  life,  for  her  jointure,  and  in  lieu,  bar,  and  satisfaction  of  her  dower  d®^*' « 
and  thirds  at  common  law,  which  she  can  or  may  have  or  claim,  of,  in,  to,  or 
out  of,  all   and  every,  or  any,  of  the  lands,  tenements,    and   hereditaments, 
whereof  or  wherein  tne  said  John  Barker  now  is,  ar  at  any  time  or  times  here-  ^ 

after  during  the  coverture  between  them  shall  be,  seised  of  any  estate  of  free- 
hold or  inheritance ;  and  from  and  after  the  decease  of  the  said  Katherine  Ed-  Rfmafnder  to 
wards,  or  other  sooner  determination  of  the  said  estate,  then    to  the  use  and  foJaterm'****** 
behoof  of  the  said  Charles  Browne  and  Richard  More,  their  executors,   admin-  tniats*arte"^° 
istrators,  and  assigns,  for  and  during  and  unto  the   f\ill  end  and  term  of  five  mentioned: 
hundred  years  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended, 
without  impeachment  of  waste :   upon  such  trusts  nevertheless,  and  to  and  for 
such  intents  and  purposes,  and  under  and  subject  to  such  provisoes  and  agree- 
ments, as  are  hereinafter  mentioned,  expressed,  and  deolarea  of  and  concerning 
the  same :  and  from  and  after  the   end,  expiration,  or  other  sooner  determina-  Remainder  to 
tion  of  the  said  term  of  five  hundred  years,  and  subject  thereunto,  to  the  use  iJS^r'JJ,!J[*of 
and   behoof  of  tho  first   son  of  the  said  John  Barker  on  the  body  of  the  said  tbe  matriago 
Katherine   Edwards   his    intv;nded  wife   to  be  begotten,  and  of  the  heirs  of  the  *ntaii: 
body  of  such  first  son  lawfully  issuing :   and  for  default  of  such  issue,  then  to 
the  use  and  behoof  of  the  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  and  of  all  and  every  other  the  son  and  sons  of  the  said  John 
Barker  on   the  body  of  the   said   Katherine  Edwards  his   intended  wife  to  be 
begotten,  severally,  successively,  and  in  remainder,  one  after  another,  as  they 
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and  every  of  them  shall  be  in  senloritv'  of  affe,  and  priority  of  birth,  and  af  (be 
'  several  and  respective  heirs  of  the  budv  ancT  bodies  of  all  and  everv  8nch  stin 
and  sons  lawfully  issuing  ;  the  elder  of  such  sons,  and  the  heirs  of  his   bodr 
issuing,  being  always  to  be  preferred  and  to  take  before  the  younger  of  hucq 
sons,  and  the  heirs  of  his  or  tneir  body  or  bodies  issuing :  and  for  default  of  riach 
issue,  then  to  the  use  and  behoof  of  all  and  every  the  daughter  and  daughters  of  the 
said  John  Barker  on  the  body  of  the  said  Catherine  Isdwards  his  intended  wife 
to  be  begotten,  to  be  equally  divided  between  them  (if  more  than  one),  ahare 
and  share  alike,  as  tenants  in  common  and  not  as  j(»int-tenant8,  and  of  the  sev- 
eral and  respective  heirs  of  the  body  and  bodies  of  all  and  every  such  daughter 
and  daughters  lawfully  issuing :   and  for  default  of  such  issue,  then  to  the  xv*o 
and  behoof  of  the  heirs  of  the  bod^  of  him  the   said  John  Barker  lawfally 
issuing :  and  for  default  of  such  heurSi  then  to  the  use  and  behmif  of  the  Raid 
Cecilia,  the  wife  of  the  said  Abraham  Barker,  and  of  her  heirs  and  assigns  for- 
ever.   And  as  to,  for,  and  concerning  the  term  of  five  hundred  ^ears  herein 
before  limited  to  the  said  Charles  Browne  and  Richard  More,  their  executors, 
administrators,  and  assigns,  as  aforesaid,  it  is  hereby  declared  and  agreed  by 
and  between  all  the  said  parties  to  these  presents,  that  the  same  is  so  limited  to 
them  upon  the  trusts,  and  to  and  for  the  intents  and  purposes,  and  under  and 
subiect  to  the  provisoes  and  agreements,  hereinafter  mentioned,  expressed,  and 
declared,  of  and  concerning  the  same :  that  is  to  say,  in  case  tiiere  shall  be  an 
eldest  or  only  son  and  one  or  more  other  child  or  children  of  the  said  John 
Barker  on  the  bodv  of  the  said  Eatherine  his  intended  wife  to  be  begotten, 
then  upon   trust   tnat   they,    the  said    Charles    Browne    and    Richard   More, 
their   executors,    administrators,    and   assigns,    by   sale    or    mortgage   of    the 
said   term   of  five   hundred  years,    or   by   such   other   ways    and    means   ae 
they   or   the   survivor  of  tiiem,  or  the  executors   or   administrators   of  such 
survivor,  shall   think   fit,  shall   and   do   raise  and   levy,  or  borrow  aud  take 
up   at   iiHerest,    the    sum    of    four    thousand   pounds    of  lawfUl    monoy    of 
Great  Britain,  for   the    portion  or   portions  of   such   other   child   or   children 
(besides  the  eldest  or  only  son)  as  aforesaid,  to  be  equally  divided  between 
them  (if  more  than  one)  share  and  share  alike ;  the  portion  or  portions  of  Kucb 
of  them  as  shall  be  a  son  or  sons  to  be  paid  at  his  or  their  respective  age  or  ages 
of  twenty-one  years ;  and  the  portion  or  portions  of  such  of  tnem  as  snail  be  a 
daughter  or  daughters  to  be  paid  at  her  or  their  respective  age  or  ages  of  twenty- 
one  years,  or  day  or  davs  of  marriage,  which  shall  first  happen.    And  upon  this 
further  trust,  that  in  the  mean  time  and  until  the  same  portions  shall  become 
payable  as  aforesaid,  the  said  Charles  Browne  and  Richard  More,  their  execu- 
tors, administrators,  and  assigns,  shall  and  do,  by  and  out  of  the  rents,  issues, 
and  profits  of  the  premises  aforesaid,  raise  and  levy  such   competent   yearly 
sum  and  sums  of  money  for  the  maintenance  and  education  of  such  child  or 
children,  as  shall  not  exceed  in  the  whole  the  interest  of  their  respective  por- 
tions after  the  rate  of  four  pounds  in  the  hundred  yearly.     Provided  always, 
that  in  case  anv  of  the  same  children  shall  happen  to  die  before  his,  her  or  their 
portions  shall  become  payable  as  aforesaid,  then  the  portion  or  portions  of  such 
of  them  so  dyinp  shall  go  aud  be  paid  unto  and  be  equallv  divided  among  the 
survivor  or  survivors  of  them,  when  and  at  such  time  as  the  original  purtiim  or 
portions  of  such  surviving  child  or  children  shall  become  pavable  as  aforesaid. 
I^rovkied  also,  that,  in  case  there  shall  be  no  such  child  or  children  of  the  said 
John  Barker  on  the  body  of  t^e  said  Katherine  his  intended  wife  begotten, 
besides  an  eldest  or  only  son ;  or  in  case  all  and  eveiy  such  child  or  children 
shall  happen  to  die  before  all  or  any  of  their  said  portions  shall  become  due  and 
payable  as  aforesaid;  or  in  case  the  said  portions,  and  also  such  maintenance 
as  aforesaid,  shall  by  the  said  Charles  Browne  aud  Richard  More,  their  execu- 
tors, administrators,  or  assigns,  be  raised  and  levied  by  any  of  the  ways  and 
means  in  that  behalf  aforementioned ;   or  in  case  the  same  by  such  perstm  ur 
pers<ms  as  shall  for  the  time  being  be  next  in  reversion  or  remainder  of  the  same 
premises  expectant  upon  the  said  term  of  five  hundred  years,  shall  be  paid,  or 
well  and  duly  seenrea  to  be  paid,  according  to  the  true  intent  and  meaning  <if 
these  presents ;  then  and  in  any  of  the  said  cases,  and  at  all  times  thenceforth, 
the  said  term  of  five  hundred  years,  or  so  much  thereof  as  shall  remain  uiisdld 
or  undisposed  of  for  the  purposes  aforesaid,  shall  cease,  determine,  and  be  utterly 
void  to  all  intents  and  purposes,  any  thing  herein  contained  to  the  oontmry 
thereof  in  anjrwise  notwithstanding.     Provided  also,  and  it  is  hereby  fhrther 
declared  and  a^eed  by  and  between  all  the  said  parties  to  these  presents,  that 
in  case  the  said  Abraham  Barker  or  Cecilia  his  wife,  at  any  time  during  their 
lives,  or  the  life  of  the  survivor  of  them,  with  the  approbation  of  the  said  Da\id 
Edwards  and  Francis  Golding,  or  the  survivor  of  them,  or  the  execuu»ni  and 
administrators  of  such  survivor,  shall  settle,  convey,  aud  assure  other  lands  aud 
tenements  of  an  estate  of  inheritance  in  fee-simple,  in  possessl(m,  in  some  ccm- 
venient  place  or  places  within  the  realm  of  England,  of  equal  or  better  value 
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Uiao  the  said  capital  messuage,  lands,  tenements,  hereditaments,  and  premises,        Vo*u. 

hereby  eranted  and  released,  and  in  Uen  and  recompense  thereof,  unto  and  for sssss^t 

such  and  the  like  a^es,  intents  and  purposes,  and  upon  such  and  the  like  trusts, 
as  the  said  capital  messuage,  lands,  tenements,  hereditaments,  and  premises  are 
hereby  settled  and  assured  unto  and  upon,  then  and  in  such  case,  ana  at  all  times 
fix>m  thenceforth,  all  and  every  the  use  and  uses,  trust  and  trusts,  estate  and 
estates  hereinbefore  limited,  expressed,  and  declared  of  or  oonceming  the  same, 
shall  cease,  determine,  and  be  utterly  void  to  all  intents  and  purposes ;  and  the 
same  capital  messuage,  lands,  tenements,  hereditaments,  and  premises,  shall  firom 
thenceforth  remain  and  be  to  and  for  the  only  proper  use  ana  behoof  of  the  said 
Abraham  Barker  or  Cecilia  his  wife,  or  the  survivor  of  them,  so  settling,  convey- 
ing, and  assuring  such  other  lands  and  tenements  as  aforesaid,  and  of  his  or  her 
heurs  and  assigns  forever;  and  to  and  for  no  other  use,  intent,  or  purpose 
whatsoever;  any  thing  herein  contained  to  the  contrary  thereof  in  any  wise  not- 
withstanding. And,  mr  the  considerations  aforesaid,  and  for  barring  all  estates-  CoTetimtto 
tail,  and  all  remainders  or  reversions  thereupon  expectant  or  depending,  if  any  '•'^•""•' 
be  now  subsisting  and  unbarred  or  otherwise  undetermined,  of  and  in  the  said 
capital  messuage,  lands,  tenements,  hereditaments,  and  premises,  hereby  ^ranted 
ana  released,  or  mentioned  to  be  hereby  granted  and  released,  or  any  of  them, 
or  an^  part  thereof,  the  said  Abraham  Barker  for  himself  and  the  said  Cecilia 
his  wife,  his  and  her  heirs,  executors,  and  administrators,  and  the  said  John 
Barker  for  himself,  his  heirs,  executors,  and  administrators,  do,  and  each  of 
them  doth,  respectively,  covenant,  promise,  and  grant,  to  and  with  the  said 
David  Edwards  and  Francis  Goldiuff,  their  heirs,  executors,  and  administrators, 
by  these  presents,  that  they,  the  said  Abraham  Barker  and  Cecilia  his  wife,  and 
John  Barker,  shall  'and  will,  at  the  costs  and  char^  of  the  said  Abraham  Bar- 
ker, before  the  end  of  Michaelmas  term  next  ensumg  the  date  hereof,  acknowl- 
edge and  levy,  before  his  meyesty's  justices  of  the  court  of  common  pleas  at  West- 
minster, (me  or  more  fine  or  fines,  sur  cognizance  de  droit,  come  ceo,  ^c,  with  proo* 
lamations  according  to  the  form  of  the  statutes  in  that  case  made  and  provided, 
and  the  usual  ccmrse  of  fines  in  such  cases  accustomed,  unto  the  said  David 
Edwards,  and  his  heirs,  of  the  said  capital  messuage,  lands,  tenements^  heredita- 
ments, and  premises,  by  such  apt  and  convenient  names,  quantities.  Qualities,  num-  . 
ber  of  acres  and  other  descriptions  to  ascertain  the  same,  as  shall  be  thought  meet ; 
which  said  fine  or  fines,  so  as  aforesaid,  or  in  any  other  manner,  levied  and 
acknowledged,  or  to  be  levied  and  acknowledged,  shall  be  and  enure,  and  shall 
be  adjudged,  deemed,  construed,  and  taken,  ana  so  are  and  were  meant  and 
intenaed,  to  be  and  enure,  and  are  hereby  declared  by  all  the  said  parties  to 
these  presents  to  be  and  enure,  to  the  use  and  behoof  of  the  said  David 
Edwards,  and  his  heirs  and  assigns ;  to  the  intent  and  purpose  that  the  said  in  ord«r  to 
David  Edwards  may,  by  virtue  of  the  said  fine  or  fines  so  covenanted  and  £  tife/^i? 
aereed  to  be  levied  as  aforesaid,  be  and  become  perfect  tenant  of  the  freehold  timt »  recovery 
of  the  said  capital  messuage,  lands,  tenements,  hereditaments,  and  all  other  the  ^^  **  •"*" 
premises,  to  the  end  that  one  or  more  good  and  perfect  common  recovery  or 
recoveries  may  be  thereof  had  and  suffered,  in  such  manner  as  is  hereinafter  for 
that  purpose  mentioned.  And  it  is  hereby  declared  and  agreed  by  and  between 
all  the  said  parties  to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for 
the  said  Francis  Golding,  at  the  costs  and  charges  of  the  said  Abraham  Barker, 
before  the  end  of  Michaelmas  term  next,  ensuing  the  date  hereof,  to  sue  forth 
and  prosecute  out  of  his  m^esty*8  high  court  of  chancery,  one  or  more  writ  or 
writs  of  entry,  8ur  disseisin  en  U  post,  returnable  before  his  mt^esty's  justices  of 
the  court  of  common  pleas  at  Westminster,  thereby  demanding  by  apt  and 
convenient  names,  quantities,  qualities,  number  of  acres,  and  other  dcHcnptions, 
the  said  capital  messuage,  lands,  tenements,  hereditaments,  and  premises,  against 
the  said  David  Edwards;  to  which  said  writ,  or  writs,  of  entry  he  the'  said 
David  Edwards  shall  appear  gratis,  either  in  his  own  proper  person,  or  by  his 
attorney  thereto  lawfully  authorized,  and  vouch  over  to  warranty  the  said 
Abraham  Barker  and  Cecilia  his  wife,  and  John  Barker;  who  shaU  also  gratis 
appear  in  their  proper  persons,  or  by  their  attorney  or  attomies,  thereto  lawftdly 
authorized,  and  enter  into  the  warranty,  and  vouch  c»ver  to  warranty  the  com- 
mon vouchee  of  the  same  court ;  who  shall  appear,  and  after  imparlance  shall 
make  default :  so  as  jndgmeut  shall  and  may  l>e  thereupim  had  and  given  lor 
the  said  Francis  Goldmg,  to  recover  the  said  capital  messuage,  lands,  tenements, 
hereditaments,  and  premises,  against  the  said  David  Edwards,  and  for  him  to 
recover  in  value  against  the  said  Abraham  Barker  and  Cecilia  his  wife,  and 
John  Barker,  and  for  them^  to  recover  in  value  against  the  said  common 
vouchee,  and  that  execution  shall  and  may  be  thereap<m  awarded  and  had 
accordingly,  and  all  and  every  other  act  and  thing  be  done  and  executed,  need- 
ful and  requisite  for  the  suffering  and  perfecting  of  such  common  recovery  or 
recoveries,  .with  vouchers  as  awresaid.  And  it  is  hereby  further  declared  to  «nare 
and   agreed,   by   and   between  all   the   said   parties   to   these   presents,   that 
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immediately  from  and  after  the  suffering  and  perfbcting  of  the  nud  recorery 
or  recoverioH^  so  as  aforesaid,  or  in  any  other  manner  or  at  any  other  time  or 
times,  suffered  or    to    be  suffered,    as  well  these  presents  and   the  assarance 
hereby    made,  and   the   said    fine  or   fines    so    covenanted    to   be   levied     as 
aforesaid,  as  also  the  said  recovery  or  recoveries,  and  also  all  and  every    other 
fine  or  fines,  recovery  and  recoveries,  conveyances,  and  assurances  in  the   law 
whatsoever  heretofore  bad,  made,  levied,  suffered,  or  executed,  or  hereafter  to 
be  had,  made,  levied,  suffered,  or  executed,  of  the  said  capital  messuage,  landti, 
tenements,  hereditaments,  and  premises,  or  any  of  them,  or  any  part  thereof,  by 
and  between  the  said  parties  to  these  presents,  or  any  of  them,  or  wherennto 
thev  or  any  of  them  are  or  shall  be  parties  or  privies,  shall  be  and  enure,  and 
shall  be  adjudged,  deemed,  construed  and  taken,  and  so  are  and  were  meant  and 
intended,  to  be  and  enure,  and  the  recoveror  or  recoverors  in  the  said  recorery 
or  recoveries  named  or  to  be  named,  and  his  or  their  heirs,  shall  stand  and  be 
seised    of   the    said    capital   messuage,    lands,    tenements,    hereditaments    and 
premises,  and  of  every  part  and  parcel  thereof,  to  the  uses,  upon  tbe  trusta.  and 
to  and  for  the  intents  and  purposes,  and  under  and  subject  to  the  provisoe^y 
limitations,   and   agreements,  hereinbefore  mentioned,  expressed  and  declared, 
of  and  concerning  the  same.    And  the  said  Abraham  Barker,  party  hereunto, 
doth  hereby,  for  himself,  his  heirs,  executors  and  administrators,  furtlier  coire- 
nant,  promise,    grant  and  agree  to  and  with   the   said   David    Edwards    and 
Francis  Golding,  their  heirs,  executors,  and  administrators,  in  manner  and  form 
following;  that   is  to   say,  that  the  said  capital  messuage,  lands,  tenementf^ 
hereditaments  and  premises,  shall,  and  may  at  all  times  hereafter,  remain,  c<m- 
tinue,  and  be,  to  and  for  the  uses  and  purposes,  upon  the  trusts,  and  under  an 
subject  to  the  provisoes,  limitations  and    agreements,  hereinbeiore  mentioned 
expressed,  and  declared,  of  and  concerning  the  same ;  and  shall  and  may  b 
peaceably  and  (quietly  had,  held,  and  enjoyed  accordingly,  without  any  lawful 
let  or  interruption  of  or  by  the  said  Abraham  Barker  or  Cecilia,  his  wife,  par- 
ties hereunto,  nis  or  her  heirs  or  assigns,  or  of  or  by  any  other  person  or  per- 
sons lawfully  claiming  or  to  claim  from,  by,  or  under,  or  in  trust  for,  him,  her, 
them  or  any  of  them ;  or  from,  by,  or  under  his  or  her  ancestors,  or  any  of 
them ;  and  shall  so  remain,  continue,  and  be,  ^ee  and  clear,  and  freely  and 
clearly  acquitted,  exonerated  and  discharged,  or  otherwise  by  the  said  Abraham 
Barker  or  Cecilia,  his  wife,  parties  hereunto,    his   or   her   heirs,  executors,    or 
administrators,  well  and  sufficiently  saved,  defended,  kept  harmless  and  indem- 
nified, of,  from,  and  against  all  former  and  other  gifts,  grants,  bargains,  sales, 
leases,  mortgages,  estates,  titles,  troubles,  charges  and  incumbrances,  whatso- 
ever, had,  mme,  done,    committed,  occasioned   or   suffered,    or    to    be    had, 
made,    done,    committed,    occasioned    or    suffered,     by    the    said    Abraham 
Barker  or  Cecilia,  his  wife,  or  by  his  or  her  ancestors,  or  any  of  them,  or  by  his, 
her,  their,  or  any  of  their,  act,  means,  assent,  consent  or  procurement:  And 
moreover,  that  he  the  said  Abraham  Barker  and  Cecilia,  his  wife,  parties  here- 
unto, and  his  or  her  heirs,  and  all  other  persons  having,  or  lawfully  claiming, 
or  which  shall  or  may  have,  or  lawfully  claim,  any  estate,  right,  title,  trvLAt  or 
interest,  at  law  or  in  equity,  of,  in,  to,  or  out  of,  the  said  capital  messuage, 
lands,  tenements,  hereditaments   and    premises,  or   any  of  them,  or  any  part 
thereof,  by  or  under  or  in  trust  for  lum,  her,  them,  or  any  of  them,  or  by  or 
under    his   or   her  ancestors    or    any   of  them,    shall   and   will,    fhim    time 
to   time,    and   at   all   times   hereafter,    upon    every    reasonable   rej^uest,   and 
at   the  costs  and   charges   of  the  said  David  Edwards  and  Francis  Golding, 
or  either  of  them,  their  or  either  of  their  heirs,  executors,  or  administrators, 
make,  do  and  execute,  or  cause  to  be  made,  done  and  executed,  all  such  further 
and  other  lawful  and  reasonable  acts,  deeds,  conveyances  and  assurances  in  the 
law  whatsoever,  for  the  further,  better,  more  perfect,  and  absolute  granting, 
conveying,   settling  and  assuring  of  the  same  capital  messuage,   lands,    tene- 
ments, hereditaments  and  premises,  to  and  for  the  uses  and  purposes,  npcm  the 
trusts,  and  under  and  subject  to  the  provisoes,  limitations  and  agreements,  here- 
inbefore mentioned,  expressed  and  declared,  of  and  concerning  the  same,  as  by 
the  said  David  Edwards  and  Francis  Golding,  or  either  of  them,  their  or  either 
of  their  heirs,  executors  or   administrators,  or  their   or  any  of  their   counsel 
learned  in  the  law,  shall  be  reasonably  advised,  devised  or  required :  so  as  such 
further  assurances  contain  in  them  no  further  or  other  warranty  or  covenants 
than  against  the  person  or  persons,  his,  her,  or  their  heirs,  who  shall  make  or  do 
the  same ;  and  so  as  the  party  or  parties  who  shall  be  requested  to  make  such 
flirther   assurances,  be   not  compelled    or   compellable,    for   making   or  doing 
thereof,  to  go  and  travel  above  five  miles  from  bis,  her,  or  their  then  respective 
dwellings  or  places  of  abode.    Provided  lastUjt  and  it  is  hereby  further  declared 
and  agreed  bv  and  between  all  the  parties  to  these  presents,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  Abraham  Barker  and  Cecilia  his  wife,  Jtihu 
Barker  and  Katherine  his  intended  wife,  and  David  Edwards,  at  any  time  ue 
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tftnes  hereafter,  during  ihelr  j^hit  Uvea,  by  any  writing  or  writings  under  their        IXo.lL 
re8(>ective  hands  and  seals,  and  attested  by  two  or  more  credible  witnesses,  to  = 

revolce,  make  yoid,  alter  or  change  all  and  every  or  any  the  use  and  uses,  estate 
and  estates,  herein  and  hereby  before  limited  and  (ieclared,  or  mentioned  or 
intended  to  be  limited  and  declared,  of  and  in  the  capital  messuage,  lands,  tene- 
inentb.  hereditaments  and  premises  aforesaid,  or  of  or  in  any  part  or  parcet 
thereof,  and  to  declare  new  and  other  uses  of  the  same,  or  any  part  or  parcel 
thereof,  any  thing  herein  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. In  toitnest  whereof  the  parties  to  these  presents  their  hands  and  Conclnslon. 
seals  have  subscribed  and  set,  the  day  and  year  first  above  written. 


Sealed  and  delivered,  being  flrst  ) 

Abraham  Barker. 

(L.  S.) 

duly  stamped,   in  the  pros-  > 

Cecilia  Barker. 

(L.  S.) 

ence  of                                     ) 

David  Edwards. 

(L.  S.) 

George  Carter. 

Francis  Golding. 

(L,  S.) 

William  Browne. 

Charles  Browne. 

(L.  S.) 

Richard  More. 

(L.  S.) 

John  Barker. 

(L.  S.) 

Katherine  Edwards. 

(L.  S.) 

No.  IIL 

AN  OBLIGATION,   OR    BOND,   WITH    CONDITION    FOR    THE    PAY- 
MENT  OF    MONEY. 

Know  all  min  by  these  presents,  that  I,  David  Edwards,  of  Lincoln's  Inn, 
in  the  county  of  Middlesex,  enquire,  am  held  and  firmly  bound  to  Abraham 
Barker,  of  Dale  Hall  in  the  county  of  Norfolk,  esquire,  in  ten  thousand  pounds 
of  lawfiil  money  of  Great  Britain,  to  be  {>aid  to  the  said  Abraham  Barker,  or 
his  certain  attorney,  executors,  administrators  or  assigns;  for  which  payment 
well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors  and  administra- 
tors, firmly  by  these  presents,  sealed  with  my  seal.  Dated  the  fourth  day  of 
September,  in  the  twenty-first  year  of  the  reign  of  our  sovereign  lord  George 
the  Second,  by  the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland, 
defender  of  the  faith,  and  so  forth,  and  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  forty-seven. 

The  amdition  of  this  obligation  is  such,  that  if  the  above-bounden  David 
Edwards,  his  heirs,  executors,  or  admini-strators,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  above  named  Abraham  Barker,  his  executors, 
administrators,  or  assigns,  the  full  sum  of  five  thousand  pounds  of  lawful  Brit- 
ish money,  with  lawful  interest  for  the  same,  on  the  fourth  day  of  March  next 
ensuing  the  date  of  the  ^bove  written  obiigatioq,  then  this  obligation  shall  be 
void  and  of  none  effect,  or  else  shall  be  and  remain  in  full  force  and  virtue. 
Sel^ed  and  delivered,  being  first  ) 

duly  stamped,  in  the  prea-  >  David  Edwards.        (L.  S.) 

eace  of  J 

George  Carter. 
William  Browne. 


No.  IV. 

A  TlVJi  OF  LANDS  SUB  COGNIZANCE  D£  DROIT,  COME  CEO,  &o. 

Scot.  1.    Wkit  ov  Covin ast,  o&  PRMCtpm, 

'Gbobas  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  king,  defender  of  the  faith,  and  so  forth,  to  the  sherifi*  of  Norfolk, 
ffreeting.  Command  Abraham  Barker,  esquire,  and  Cecilia  hia  wife,  and  John 
Sarker,  esquire,  that  Justly  and  without  delay  they  perform  to  David  Edwards, 
esquire,  the  covenant  made  between  them  of  two  messuages,  two  gardens, 
three  hundred  acres  of  land,  one  hundred  acres  of  meadow,  two  hundred  acres 
of  pasture,  and  fifty  acres  of  wood,  with  the  appurtenances,  in  Dale;  and  unless 
they  shall  so  do,  and  if  the  said  David  shall  give  you  security  of  prosecuting 
his  claim,  then  summon  by  good  summoners  the  said  Abraham,  Cecilia,  and 
John,  that  they  appear  before  our  justices  at  Westminster,  fVom  the  day  of  St. 
Michael  in  one  month,  to  show  wherefore  they  have  not  done  it :  and  have  you 
there  the  summoners,  and  this  writ.  Witnet*  ourself  at  Westminster,  the  ninth 
day  of  October,  in  the  twenty-first  year  of  our  reign 


No.m. 


No.  IV. 


Pledges  of    >  John  Doe. 
prosecution.  )  Richard  Roe. 
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Summoners  of  the  1 
within-named    A-  I  John  Den. 
braham,      Cecilia,  f  Richard  Fen. 
and  John. 


a,jl 


Sheriff**  rs- 
tnm. 
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'•■'▼«  Sbot.  2.    Thi  Licbvsb  to  Aobxb. 

13'oifolky     \    Bayib  Edwards,  esquire,  gives  to  the  lord  the  king  ten  marfca. 

to  wit.  )  for  license  to  agree  with  Abraham  Barker,  esqnire,  of  a  pie* 
of  covenant  of  two  messnages,  two  gardens,  three  hundred  acres  of  land,  one 
hundred  acres  of  meadow,  two  hundred  acres  of  pasture,  and  tfty  acres  of  wood, 
with  the  appurtenances,  in  Dale. 

Sbot.  a.    Thb  Govoobd. 

An)  the  agreement  is  such,  to  wit,  that  the  aforesaid  Abraham,  Geoilia^  and 
John  have  acknowledged  the  aforesaid  tenements,  with  the  appurtenances,  to 
be  the  right  of  him  the  said  David,  as  those  which  the  said  David  hath  of  the 
gift  of  the  aforeftaid  Abraham,  Cecilia,  and  John ;  and  those  they  have  remised 
and  quitted  claim,  from  them  and  their  heirs,  to  the  afore:«aid  David,  and  his 
heirs,  forever.  And  further,  the  same  Abzaham,  Cecilia,  and  John,  hare 
granted,  for  themselves  and  their  heirs,  that  they  will  warrant  to  the  afores^aid 
David,  and  his  heirs,  the  aforesaid  tenements,  with  the  appurtenances,  againsst  all 
men,  forever.  And  for  this  recognition,  remise,  quit-claim,  warrantv,  fine,  and 
agreement,  the  said  David  hath  given  to  the  said  Abraham,  Cecilia^  and  John,  two 
hundred  pounds  sterling. 

Sect.  4,    The  Notb  or  Abstract. 

Korfolk,  >  Between  David  Edwards,  esouire,  complainant,  and  Ahra- 
to  wit.  i  ham  Barker,  esquire,  and  Cecilia  his  wife,  and  John  Barker, 
esquire,  deforciants,'  of  two  messuages,  two  gardens,  three  hundred  acrefl  of 
land,  one  hundred  acres  of  meadow,  two  hundred  acres  of  pai^ture,  and  fiftj 
acres  of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a  plea  of  corenant 
was  summoned  between  them :  to  wit,  that  the  said  Abraham,  Cecilia,  and  John, 
have  acknowledged  the  aforesaid  tenements,  with  the  appurtenances,  to  be  the 
right  of  him  the  paid  David,  as  those  which  the  said  David  hath  of  tiie  gift  of 
the  aforesaid  Abraham,  Cecilia^  and  John;  and  those  they  have  remised  and 
Quitted  claim,  from  them  and  their  heirs,  to  the  aforesaid  David  and  his  heirs, 
nirever.  And  further,  the  said  Abraham,  Cecilia,  and  John,  have  granted  for 
themselves,  and  their  heirs,  that  they  will  warrant  to  the  aforesaid  David,  and  his 
heirs,  the  aforesaid  tenements,  with  the  appurtenances,  against  all  men,  forever. 
And  for  this  recognition,  remise,  quit-claim,  warranty,  fine,  and  agreement,  the 
said  David  hath  given  to  the  said  Abraham,  Cecilia^  and  John,  two  hundred  poonda 
sterling. 

Sbot.  5.    The  Foot,  Chirooraph,  or  IirDBirnjRBS  of  thb  Finb. 

• 

Korfolk,  >  Thib  ib  th9  fihal  AGREBMBirr,  made  in  the  court  of  the  lord, 
to  wit.  i  the  king,  at  Westminster,  from  the  day  of  Saint  Michael  in  one 
month,  in  the  twenty-&st  year  of  the  reign  of  the  lord  George  the  Second,  by 
the  grace  of  God,  of  Great  Britain,  France,  and  Ireland. king,  defender  of  the 
faith,  and  so  forth,  before  John  Willes,  Thomas  Abney,  Thomas  Burnet,  and 
Thomas  Birch,  justices,  and  other  faithful  subjects  of  the  lord  the  king  then 
there  present,  between  David  Edwards,  esquire,  complainant,  and  Abraham  Bar- 
ker, esquire,  and  Cecilia  his  wife,  and  John  Barker,  esquire,  deforciants,  of  two 
messuages,  two  gardens,  three  hundred  acres  of  land,  one  hundred  acres  of 
meadow,  two  hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with  the  appur- 
tenances, in  Dale,  whereupon  a  plea  of  covenant  was  summoned  between  them 
hi  the  said  court ;  to- wit,  that  the  aforesaid  Abraham,  Cecilia,  and  John,  have 
aolmowledged  the  aforesaid  tenements,  with  the  appurtenances,  to  be  the  right 
of  him  the  said  David,  as  those  which  the  said  David  hath  of  the  gift  of  the 
aforesaid  Abraham,  Cecilia,  and  John ;  and  those  they  have  remised  and  quitted 
claim,  from  them  and  their  heirs,  to  the  aforesaid  David,  and  his  heiis,  forever. 
And  further,  the  same  Abraham,  Cecilia,  and  John,  have  granted  for  them- 
selves and  their  heirs,  that  the^  wiU  warrant  to  the  aforesaid  David  and  his 
heirs,  the  aforesaid  tenements,  with  the  appurtenances,  against  all  men,  forever. 
And  for  this  recognition,  remise,  quit-claun.  warrantv,  fine,  and  agreement,  the 
■aid  David  hath  given  to  the  said  Abraham,  Cecilia,  and  John,  two  hundred  pounds 
Bterlmg. 

SBGT.  6.     PR0CLA1CATI058,  IRDORBBD  UPOV  THB  FINE,  AOCORDrBO  TO  THI 
#  StATUTEB. 

The  FIRST  proclamation  was  made  the  sixteenth  da:r  of  November,  in  the  tenn 
of  Saint  Michael,  in  the  twenty-first  ye^  of  the  king  within- written. 
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Ths  ieeond  proclamation  waa  made  the  fonrth  day  of  February,  In  the  term  of        ^^'^'      , 
Saint  Hilary,  in  the  twenty-first  year  of  the  king  within- written. 

The  third  proclamation  was  made  the  thirteenth  day  of  May,  in  the  term  of  Eas- 
ter, in  tibe  twenty-firdt  year  of  the  king  within-written. 

The  fourth  proclamation  was  made  the  twenty-eighth  day  of  Jnne,  in  the  term 
of  the  holy  Trmity,  in  the  twenty-second  year  of  the  Idng  within-written. 

No.  V.  ygy 

A  COMMON  RECOVERY  OP  LANDS  WITH*  DOUBLE  TOUCHER. 

Sbot.  1.    Writ  of  Emtrt  sub  Dissbisih  nr  the  Post,  or  Prjboipb. 

Gborgb  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland 
king,  defender  of  the  faith,  and  so  forth,  to  the  sheriff  of  Norfolk,  greeting.  Com^ 
mand  David  Edwards,  esqnire,  that,  justly  and  without  delay,  he  render  to  Francis 
Golding,  clerk,  two  messuages,  two  gardens,  three  hundred  acres  of  land,  one  hun- 
dred acres  of  meadow,  two  nundred  acres  ot  pasture,  and  fifty  acres  of  wood,  with 
the  appurtenances,  in  Dale,  which  he  claims  to  be  his  right  and  inheritance, 
and  mto  which  the  said  David  hath  not  entry,  unless  after  the  disseisin,  which 
Hugh  Hunt  thereof  unjustly,  and  without  judgment,  hath  made  to  the  afore- 
said Francis,  within  thir^  years  now  last  past,  as  he  siuth,  and  whereupon 
he  complains  that  the  aforesaid  David  deforceth  him.  And  unless  he  shall 
BO  do,  and  if  the  said  Francis  shall  give  you  security  of  prosecuting  his 
claim,  then  summon  by  good  summoners  the  said  David,  that  he  appear  before 
our  iustices  at  Westminster  on  the  octave  of  Saint  Martin,  to  show  where- 
fore he  hath  not  done  it :  and  have  you  there  the  summoners,  and  this  writ  Wit- 
ness ourself  at  Westminster,  the  twenty-ninth  day  of  October,  in  the  twenty-first 
year  of  our  reign. 

Pledges  of     ?     John  Doe.  Summoners  of  the  }     John  Den.      gbedipi  f 

prosecution.  >     Richard  Roe.  within  named  David.     )     Richard  Fen.  tura. 

Seot.  2.    Exemplification  of  the  Rbcovbrt  Roll. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britam,  France,  and  Ire- 
land king,  defender  of  the  faith,  and  so  forth,  to  all  to  whom  these  our  present 
letters  shall  come,  greeting.  Know  ye,  that  among  the  pleas  of  land  enrolled 
at  Westminster,  before  Sur  John  Willes,  knight,  and  his  fellows,  our  justices 
of  the  bench,  of  the  term  of  Saint  Michael,  in  the  twenty-first  year  of  our 
reign,  upon  the  fifly-second  roll,  it  is  thus  contained :  Entry  returnable  on  the  Retani. 
octave  of  St.  Martm.    Norfolk,  to  wit:  Francis  Golding,  derk,  in  his  proper  iv^mand a 

person,    demandeth    against    David    Edwards,    esquire,  two    messuages,   two  u>e  t 

gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  meadow,  two  hun- 
.1  pasture,  and  filly  acres   of  wood,  with   the  appurtenances,  in 

-  ^ht  and  inheritance,  and  into  which  the  said  David  hath  not 
.'ler  the  disseisin  which  Hush  Hunt  thereof  ui^ustly,  and  without 
n  made  to  the  aforesaid  frauds,  within  thirty  years  now  la^t 
pck^t.    ^  hereupon  he  saith,  that  he  himseu  was  sdsed  of  the  tenements  < 

aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and  right,  in  time 
of  peace,  in  the  time  of  the  lord  the  king  that  now  is,  by  taking  the  profits 
thereof  to  the  value  [tof  six  shillings  and  eifcht  pence,  and  more,  in  rents,  com,  Sspleea. 
and  grass! :  and  into  which  [the  said  David  hath  not  entiy,  unless  as  afore- 
said]: and  thereupon  he  bringeth  suit  [and  good  proof.]    ^fu2  the  said  David,  DefenoeoftlM 
in   his   proper   person,  comes   and   defendeth  his  right,  when  [and  where  it  tenant, 
shall    benove    him],    and    thereupon   voucheth    to   warranty    "John    Barker,  u^araBty 
esquire,  who  is  present  here  in  court  in  his  proper  person,  and  the  tenements 
aforesaid,  with  the  appurtenances,  to   him  fireely  warranteth   [and  prays  that 
the  said  Francis  may  count  agiunst  him].     And  hereupon  the   said    Francis  *«  Demand 
demandeth  against  the  said  John,  tenant  oy  his  own  warranty,  the  tenements  T,  •«»*'Jf*  ^^ 
aforesaid,  with  the  appurtenances,  in  form  aforesaid,  Ac.    And  whereupon  he    ^®**®  *** 
saith,  that  he  himself  w^as  seised  of  the  tenements  aforesaid,  with  the  appur-  "Oonnt. 
tenances,  in  his  demesne  as  of  fee  and  right,  in  time  of  peace,  in  the  time  of 
the  lord  the  king  that  now  is,  by  taking  the  profits  thereof  to  the  value,  <feo. 

•NoU>,  that  ir  the  reooveiy  be  had  with  single  voocher,  the  parts  mailed  "  thus  '*  fai  sec- 
tion 9  are  omitted, 
t  The  Qlaoses  between  hooks  are  no  otherwise  expressed  in  the  record  than  by  an  Ae. 
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Appbhdix. 


*'  TV'fcuce  of 

**  Second 
*'  Tuucher. 

Wftrnuty. 

Demand 
agaliMtthe 
souituon 
vouchee. 

Count. 

Dtffence  of 
tilt*  cMiiiuion 
vouchee. 

Pies,  i»«l  dte* 
•eiMin. 

ImpitrlMioe. 

DefiAuItofthe 

eouiuion 

▼ouchee. 

JadKment  for 
the  dcinandiMit. 

Recovery  tn 

value. 

Ameroement. 


Award  of  the 
nrrlt  of  eebln, 
ftud  return. 


BxempUfleation 


And  into  whioh,  4eo.  And  thereapon  he  brin^th  snit,  ^  And  t]ie  aforesaid 
John,  tenant  by  his  own  warrautj,  defondu  his  right,  when,  ^.,  and  thorenptm 
he  further  vouuheth  to  warranty"  Jacob  Moreland;  who  is  present  here  in 
conrt  in  his  proper  person,  and  the  tenements  aforesaid,  with  the  appurtenances, 
to  him  freely  wanranteth,  <feo.  And  hereupon  the  said  Francis  demandeth  affiiiust 
the  said  Jacob^  tenant  by  his  own  warranty,  the  tenements  aforesaid,  with  the 
appurtenances,  in  form  aforesaid,  &g.  And  whereupon  he  saith,  that  he  him- 
self was  seised  of  the  tenements  aforesaid,  with  the  api>nrtenance8,  in  his 
demesne  as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  the  lord  the 
kin^  that  now  is,  by  taking  the  profits  thereof  to  the  value,  <IU».  And  into 
which,  4kG.  And  thereupon  he  bnngeth  suit^  ^  And  the  aforesaid  Jacob, 
tenant  by  his  own  warranty,  defends  his  nghtj  when,  &o.  And  saitii  that 
the  aforesaid  Hugh  did  not  disseise  the  aforesaid  Francis  of  the  tenements 
aforesaid,  as  the  aforesaid  Francis  by  his  writ  and  count  aforesaid  above  doth 
Buppose:  and  of  this  he  puts  himself  upon  the  countiy.  And  the  afore- 
said Francis  thereupon  craveth  leave  to  imparl;  and  he  hath  it  And  after- 
wards the  aforcBaid  Francis  cometh  again  hero  into  court,  in  this  same  term 
in  his  ^n>per  person,  and  the  aforesaid  Jacob,  though  solemnly  called,  cometh 
not  again,  out  nath  departed  in  contempt  ci  the  court,  and  maketh  default 
Therefore  it  is  considered,  that  the  aforesaid  Francis  do  recover  his  seisin  against 
the  aforesaid  David  of  the  tenements  aforesaid,  with  the  appurtenances  :  and 
that  the  said  David   have  of  the  land  of  the  aforesaid  "John  to  the  value 

tof  the  tenements  aforesaid] :  and  further,  that  the  said  John  have  of  the 
uid  of  the  said"  Jacob  to  the  value  [of  the  tenements  aforesaid.]  And  the 
said  Jacob  in  mercy.  And  hereupon  the  said  Francis  prays  a  writ  of  the  lord 
the  king,  to  be  directed  to  the  sheriff  of  the  county  aroresaid,  to  cause  him  to 
have  full  seisin  of  the  tenements  aforesaid, "with  the  appurtenances:  and  it  ia 
granted  unto  him,  returnable  here  without  delay.  Afterwards,  that  is  to  sa^, 
ue  twenty-eighth  day  of  November,  in  this  same  term,  here  cometh  the  said 
Francis  in  his  proper  person ;  and  the  sheriff,  namely.  Sir  Charles  Thompson, 
knight,  now  sendeth,  that  he,  by  virtue  of  the  writ  aforesaid  to  him  directed,  on 
the  twenty-fourth  day  of  the  same  month,  did  cause  the  said  Francis  to  have 
full  seisin  of  the  tenements  aforesaid,  with  the  appurtenances,  as  he  was  oom- 
manded.  All  and  singular  which  premises,  at  the  request  of  the  said  Francis, 
by  the  tenor  of  these  presents,  we  have  held  good  to  be  exemplified.  In  testi- 
mony whereof  we  have  caused  our  seal,  appointed  for  sealing  writs  in  the 
bench  aforesfud,  to  be  affixed  to  these  presents.  Witness  Sir  John  Willes,  knight^ 
at  Westminster,  the  twenty-eighth  day  of  November,  in  the  twenty-first  year  of 
eorreign. 

Cooks. 
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